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STATE OF COLCRADCG )
CITY AND COUNTY OF DENVER ; .

Michael A. Gheleg, being fully sworn upon oath, deposes and states as follows:

1. 1 am ono of the attorncys representing Plajntiff Idebo Power Company in the
above-entitled sction and mnke the following AfTidavii upon my personal knovledge of the facts
and circumstences sct forth herein.

2. Attached hereto as Exhibii A is a true and correet copy of Plaintiff's March 23,
2008 lener to Michael Orr.

kN Attached bereto ay Exhibit B is a 1nie and correct copy of Idoho Power's Second
Set of Dascovery Requests 10 the Defendants.

4, Attached hereto as Exhibit C is 8 tnue and correct copy of the Defendants’
Responses 1o [daho Power Company's Secand Set of Discovery Requests.

5. Attached hercto as Exhibit D is a true and correct copy of idaho Power's First Set
of Dhscovery Requests to the Defendants.

8, Annched heveto as Exhibil E is a true ond correct copy of the State's March 31,
2008 letter to James S. Lochhead.

7. Aftached hereto as Exhibit F i3 a trie and correct copy of the October 25, 1984
agreement behween the parties (the “Swan Falls Agreement™),

8. Anached hereto as Exhibit G is 2 true and correet copy of the State's Responses 1o
Idaho Power Company’s First Sei of Discovery Requests,

9. On March 19, 2008, [ had o tclephone conversation with the Siate’s counsel,

Michael O and Steven Olsen, in which they informed me that the State intended 10 object to

Idaho Power's Second Se1 of Discovery Requesis oo the basis that the requests were elther

>



overbroad or sought information which the State believes is irrelevant 1o the action, The State's
counsel alsp indicated that the State sould file a motion for protective order with the Court in
conjunction with its responses to Ideho Power's discovery requests. During this conversation,
while the panies contisued 10 disagres regacding the nature and scope of thig action, [ atierapted
to confer with the State’s counsel regarding the State's objections unrelated to such disngrezment,
including their concerns that certain requests were overbroed, in an effort to sddress the State's
concerns. Other than Identfying one expmple, the State's counsel declined 1o discuss the
specific reguests at issue, indicating that Idaho Power should wait 10 se¢ the State's objections
and motion for protective order, which the State intended to file on March 24.

10.  Following the State's March 24, 2008 filing of tis motion for protective order and
discovery responscs with objections, oo week later on March 31, 2008, 1 received g call from
Mr, Olaen, In that call, Mr. Olsen indicated that the State would now be willing to discuss the
State's objections related fo specifie requests being overbrond or vague, and suggested that we
discuss this matier later in the week, [ apreed 10 have (hat discussion, and also informed M,
Olscn that [daho Power intended to file o motion to campel in order 10 ensure timely reaolution
of the discovery dispinies betwveen the parties.

Dated this 31 57 day of March 2008.

Dt a Pllita

Michaei A, Ghelela

A i
me by Michacl A. Gheleta this_‘gg ~_deyof

[
Notary Public

Commission Expires: cg/n/[?/@((

SUBSCRIBED AND SWORN ¢
March 2008,




DATED: April ‘ }/,/2003

IDAHO POWER COMPANY

James C, Tucker, Esq.

Sentor Attorney, Ideho Paower Company
1221 West Idaho Strect

Boise, [ 83702-5627

James S. Lochbead, Esg.
Michae] A Gholets, Lsg.
Mark J. Mathews, Esg.
Michelts C, Koles, Eaq,
Brownastein Hyatt Farber Schreck, P.C.
410 17" Street, Twenty-Second Floor
Peaver, CC:, 80202

By:/

—

“John K. Simpacn, ISB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St, Suiie 520

P.O.Box 2139

Boise, 1D §3701-2139

Attorneys for ldoho Power Comparmy



CERTIFICATE OF SERVICE

[ hereby centify that on this l/f_/‘ day of April 2008, 1 caused to be served a true mnd
correct copy of the foregoing document entitled AFFIDAVIT OF MICHAEL A. GHELETA
IN SUI'TORT CF IDAHO POWER COMPANY'S MOTION TO COMI'EL THE STATE
DEFENDANTS' RESPONSES TO PLAINTIFF'S SECOND OF DISCOYERY
REQUESTS via the method indicated below, and addressed to cach of the following:

[Filed with the Court vie Hand Dclivery.

Lowrence Wasden

Steven Olsen

Karl T. Klein

Michsae! C, Orr

TO0 W, Jefferson, Room 210

P.O. Box 44449

Buise, ID 83711-4449

Attorneys for Defendant, State of Ideho

IDWR Document Depositary
PO Box 83720
Boisa, 1D §3720-0008

United Stales Department of Justice
Environment & Naot'l Resources Div
550 W Fort Street, MSC 033

Boise, [[> 83724

Chief, Natural Resources [THyvision
Offxce of Attorney General

PO Box 44449

Boise, [D 837114449

Randafl C, Budge

Condice M. McHugh

Racine Olson Nye Budge & Bailey, Chid.
P.O, Box 139]

Pocatello, ID §83204-1391

Josephine Beeman

Beeman & Associntes, B.C,
409 W. Jeflerson Strect
Boise, ID 83702

X U.S. Mail, Postage Prepaid
_ X Electronic Mail
Facsimile

__&_U.S. Mail, Postage Prepaid
____ Hand Delivered

_ Overnight Mail

_ Facsimile
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__Hand Delivered

~__ Overnight Mail
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BrownsteiniHyatt
Farber[Schreck

- Brownstein Hyatt Farber Schreck, L1LP

March 25, 2008 410 Seventeenth Street, Sulte 2200
Danver, Colorado 802024437

T305.223,1100 F 303.223.1111

James 5. Lochhead
Altornay at Law

VIA FACSIMILE ARD MAIL T 303.223.1156

F 30%.223.0955
Michael C. Orr Jlochhead@ohfs.com
Deputy Atiorney General

Natural Resources Division
700 W, State Strest, 2nd FL
P.0. Box 44449

Boise, ID 83711-4449

RE: idaho Power Co. v. State of Idafio, et al.
Dear Mr, Orr:

| am writing regarding the Defendants' responses to Idaho Power Company's {"ldaho Fower)
Second Set of Discovery Requests. Your responses fall far short of your client's abligations to
respond to interrogatories and produce documents under the idaho Rules of Civil Procedure. As
discussed herein, we believe that many of the arguments you make to withhold the production of
information and documents are without merit. We therefore ask you to reconsider your position and
contact the undersigned by no later than March 31, 2008, If the State does not alter any of its
discovery positions, Idaho Power will have no choice but lo file a motion to cammpel in response fo
your protective ordet.

The State's discovery position is parficularly unreasonable because, ag you know, the State hias
consistently pushed for the most aggressive discovery schedule possible in this fitigation.
Accordingly, the case is on a very fast timeline, with trial scheduled for February 2, 2008, and with
expert réporls due by June 15, 2008, less than three months from now. Due to this expedited
schedule, ldaho Power needs to obtain full producstion now in order fo determine and prepare for
depositions of numerous fact witnesses, and prepare expert reporis by the June 16 deadiine. Yat
rather than provide a full and fair response to ldaho Power's discovery requests, the State hes
instead chosen to rely upon inappropriate and irrelevant ohjections, as set forth balow. We further
note that you did not advise us of or consult on your objectians to ldaho Power's discovery requests
until one day before your responses were due.

Defendants’ General Objections to ldabho Power's Discovery Redquests

The State is obligated under the Idaho Rules of Civil Pracedure ("IRCP") to provide ali non-
privileged informatien that is responsive to ldaho Power's discovery requests. See IRGP 26(b)(1}
Courts consistently interpret Rule 256(b)(1) to allow the broadest possible discovery, and the only
fimitaion on discovery of unprivileged material is that it be relevant to the subject matter of the
litigation. Sge Caldero v. Trbune Publishing Co., 88 Idaho 288, 306 {Idaho, 1977) {Stendard far
the scope of discovery "is such a broad stendard that at the discovery stage a party may in fact
engage in a fishing expedition."). Thus, it is not ground for objection that the information sought will
he inadmissible at the frial if the information sought appears reasonably calculated to lead lo the
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discovery of admissible evidence, See Lester v. Sahvino, 141 ldaho 837, 941 (ldaho Gt App.,
2005).

The State propounds six general objections to Idaho Power's Second Set of Discovery, none of
which justify the State’s apparent decision to withheld information otherwise relevant and
responsive ko ldaho Power's interrogatories and requests for production,

Stafe's Objections No. 1;

The State's first objection is based on the Stale's improper and inaccurate characlerization of the
purpose of ldaho Power's discovery requests as seeking information solely related fo administration
of the Swan Falls Agreement and the Swan Falls Legislation. Idaho Power recognizes that the
Court in its July 23, 2007 QOrder stayed Idaho Power's claims against the Directar of IDWR and
IDWR. The Court also made clear, however, that it had exclusive jurisdiction to determine the
ownership, validity and scope of the disputed water rights in this Rtigation and, accordingly, refused
to dismiss ldaho Power's Complaint, Order at 9. The Court recognized that "[ijhere can be
significant amount of overlap between an administrative provision and the definition of a water
right," and stated that the Swan Falis Agreement "in part defines the ownership, nature and extent
of the subject hydropower rights and how they are to be administered relative to the rights on the
same or connected sources.” Order at 10, The Court concluded that “upon review of ldaho
Power's allegations, it is clear that the dispute goes beyond the administration or enforcement af
the Swan Falls Agreement. Issues exist over fundamental terms, which define the nature, scope
and extent of ldaho Power's hydropower rights and should be decided in the SRBA.® Order at 12,

Accordingly, the Court has already rejected the State's efforts o withhold otherwise relevant
information by characterizing it as solely pertaining to administrative or enforcement matiers. In
fact, as shown below, each of [daho Power's interrogatories and document requests that the State
chjects to on this ground pertain to the nature, extent and validity of the water rights at issue in this
fitigation.

State’s Objections Nos. 2-3:

The State's sacond and third objactions also misconstrue the purppse of idaho Power's discovery
requests as impraperly seeking information fram the Director and IDWR “to develop or support
claims involving judiciat review” of the administrative actions of these enfities. Again, to the axtent
that any of Idaho Power's requests also seek information pertaining to IDWR's actions, the Court
has already ruled that overlap between administraiive provisions and definifions of & waler right is
inevitable and not a proper hasis for the State's withhelding otherwise relevant information.
Moreover, as discussed more specifically below, Idahe Power is not seeking information from the
files of the Director or IDWR for the purpose of pursuing or developing claims against these non-
pariies refated to their administrative actions. Idaho Power instead seeks this information as it
perizins to the nature, scope and extent of ldaho Power's water rights at issue in this action.

State's Objaction No. 4!

The State's fourth objection that Idaho Power improperly seeks discovery from non-parties is
similarly without merit. All of Idaho Power's discovery requests were propounded to the "Siate
Defendants," including the State of Idaho. Although the Director and IDWR are no longer parties {0
this action, they are 2gents of the State, and the State has control over and possession of
documents within the files of the Director and IDWR. 1.C. § 42-170(1). [f the Siate’s argument was
a viahle one, virtually any substantive request to the State of Idaho would be deemad objeclionable
if the agency that was the expert in the issue at the root of the request was not a party to the case.
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As such, the State is obligated to produce documents from tha files of these enlities that are
responsive to Idaho Power's discovery requests.

State's Objection No. &:

The State alsa makes a procedural objection that Idaho Power's Second Set of Interrogatories
exceeds the [imitation of 40 interfogatories established by IRCP 33(a)(3). This is not & good faith
objection under Idaho's discovery rules. The State’s objection is based on its position that [daho
Power's sole interrogatory in its First Set of Discavery, asking the State to explain iis grounds for
denying any af Idaho Power's 54 requests for admissions, censtitutes a separate Interrogatory for
each request for.admission requiring an explanaticn, and thus Idahe Power exceeded the 40-
interrogatory limit with just this one question, No ldaho court has ever found this to be true, and, In
fact, such a ruling would run contrary to IRCP 36(2){1). Although [RCP 33 Emits the number of
interrogatories @ party can serve to 40, IRCF 36(a)(1) sets no such fimit on the number of requests
far admission and further requires, as ldaho Power requested, that a party denying a request for
admission provide the reasons for such denial. Thus, the State has no legitimate basis on which to
claim that idaho Power has excesded the number of intemogatories aliowed under Rule 33,

State's Objection No, 6:

Ry making this objection, the State impermissibly seeks to repeat the argument in its summary
judgment briefing that the “relevant” |egislative hisiory is limited to the |egislative record of the 1885
and 1986 legislative sessions, 2 notion that is without legal support. As an initial matter, the Court
has.not yet ruled on the State’s Motion for Summary Judgment, and the State thersfore has no
bases upon which ta fimit discovery on this ground. Absent such & ruling, the State is not entiffed o
determine what is and is not at issue in the action. Rather, it is obligated fo respond with
information and documents on any matter that may lead to the discovery of admissible evidence.

Second, this is @ contract dispute as to the interpretation of the Swan Falls Agreement, The State's
objection ignores this fact by focusing exclusively on the parameters of the relevant legislative
history. Until such time as the Court rules that the Agresment is completely irrelevant to this
proceeding, the State must produce refevant evidence as to the intent of the parties fo the
Agreement and with respect fo any subsequent act that informs the interpretation of the Agreement.

Finally, contrary to the State's position, there is no "official” legislative history or record and, even if
there was, it would not be limited to the record of the 1885 and 1886 legisiative sessions. See
Bruderer v, Pacificorp, 2007 US Dist. LEXIS 42807, * 27 (D. ldaho 2007) (defining the scopa of
information relevant fo interprefing the meaning of a statute more broadly than just the offictal
legislative record). :

Idaho Power's Second Set of Interrogatories to Defendants

Interrogatories Nos. 3 and 4:

Idaho Power's Interrogatory No. 3 asks the State to identify the lowest average daily minimum flow
into the Snake River that has occurred at the Murphy Gage as calculated pursuant to the Swan
Falls Agreement. Simifarly, Interrogatery No, 4 asks the Stale to describe its basis and
methodology for measuring and calculating flows at the Murphy Gage, including the lowest average
daily minimum flow referenced in Interrogatory No. 3. The State makes a blanket objection to these
Interrogatories by referencing the reasons explained its genaral Objections Nos. 1-6 (discussed
above), and fails to provide any further explanation as to how these general objections specifically
apply fo InterTogaiories Nos. 3 and 4. Despite its objections, the State then goes on fo answer
these Intetrogatories by providing that "idaho Power has baen operating and monitoring the Murphy
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Gage since April 2004, This response is meaningless because, as the State well knows, the
defermination of flow numbers, including low flow numbers, at the Murphy Gage reguires a
calculafion by the State based on factors including flow reguiation in the Snake River, releases of
waler from upstream reservoirs, and other upstream water wiihdrawals, and is not determined
simply by taking a measurement at the Gage. Both Interropaiories Nas, 3 and 4 seek information
regarding how the Sfafe identifies and calculates these fiows, and the State has failed entirgly to
provide any meaningful answer fo Interrogatories Nos. 3 and 4.

Contrary to the State's general Objections, the information requested by these Interrogatories does
not relate solely to issues of administration or issues directed o the development of claims
invelving judicial review of administrative actions of the Dirsctor or IDWR, The State’s calculation
of low flows at the Murphy Gage and how the State makes flow calculations Is directly relevant to
the questmn raised in the Complaint as to how much water exists, if any, above the Swan Falls
minfmum flows and ldaho Power's unsubordinated rights that is available far approprigtion, and
whether ihe paries operated under 2 mutual mistake of fact regarding Trust Water avaﬂahﬂlty at
the time the parifes entered into the Agresment. How the State calculates average daily minbrum
flows would further shed light on the State’s contention in response to ldahe Power's Request for
Production No. 22 that flows in the Snake River at ihe Murphy Gage did not drop below 3800 ofs in
2003, Accordingly, Interrogatories Nes. 3 and 4 are reasenably caiculated to lead o the discovery
of admissible evidence, and the Stale is obligated pursuant to [RCP 26(p)(1) and 33 to respend to
these Interrogatories.

interrogatories Nos, S and 6:

Idaho Power's Interrogatories Nos. 5 and 6 ask the State o describe the process and bases it used
for defining the area describad as the “Tributary Area” depicted In Appendix A of the IDWR water
appropriation rules {othenwise known as the trust-water map). and further identify all persons
employed or consulted by the State involved with or having knowledge concerning the definition of
the Tributary Area. In responding lo these Interrogatories, the State notes that Idaho Power did not
include Appendix A as described in Interrogatory No. 5. The State, however, cannof seriously
contend that it does not have access fo Appendix A, as this document is attached to the State’s
own rules and requtations. Nevertheless, ldaho Power has included a copy of Appendix A with this
letier for the State's reference.

Thie State also makes a blanket objection to thesa Iniérrogatories by referencing the reasons
explained in its general Objections Nos. 1-8, and fails to provide any further explanabion as to how
these general objections specifically apply to Interrogatories Nos. § and 6. For the same reasons
set forth above with respect to Inferrogateries Nos. 3 and 4, none of the State’s general objections
support the State's decision to withhold &l information in response to Interrogatories Nos. 5 and 6.
These Interrogatorias seek information regarding how the State developed the Tributary Area. This
information is directly relevant to the question raised in the Complaint s to how much water exists,
if any, above the Swan Faits minimum flows and {daho Power's unsubordinated water right that is
available for appropriation, and whether the parties operated under a mutual mistake of fact
regarding Trust Water availability at the time the parties entered into the Agreement. As such,
these Interrogatories are reasonably calculated to lead fo the discavery of admissible evidence,
Accordingly, the State is obligated pursuant to IRCP 26(b)(1) and 33 to respond to these
Interrogatories.

Interrogatory Na. 7
Jdaho Power's Interrogatory No. 7 asks the State to describe the basis for the reguiatory definition

of “trust water fiows™ as set forfh in the IDWR water appropriation ruies. The State again responds
with 2 hlanket objection by referring only to the reasons explained in its general Obizctions Nos,
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1-8. None of these generaf objections support the State's decision to withhold all informatian in
response to this Interrogatory. Interrogatory No. 7 seeks information directly relavant o the jssue
of whether the res of the trust established by the Swan Falls Agreement constifutes water, as ldaho
Power contends, or water rights, as the State contends. The State’s regulatory definition of “irust
water flows” appears to suppori ldaho Power's pasition, and 1daho Power has requested that the
State explain the basis for this regulatory definition. Accordingly, Interrogatory No. 7 ts reasonably
calculated to Jead fo the discovery of admissible evidence, and the State is obligated pursuant io
IRCP 26(b)(1) and 33 to respond fo this interrogatory.

Interrogatories Nos. 8 and 9:

ldaho Power's Interrogatories Nos, 8 and 9 ask the State to describe information related fo
assumptions and determinations made by the IDWR Director in its April 30, 1983 IDWR Amended
Moratorium Order regarding the effect of future water use on existing water rights and the impact of
historic water Use on ground water aguifers, As with every other Interrogalory profiered by idaho
Power, {he State again responds to Interrogatories Nos. 8 and 8 by referring only to its general
Objections Nos. 1-8. None of these general objeciions supparts the State’s decision to ‘withhold all
information in response fo these Intemogatories.

Centrary 1o the State's ijer:tuons these Interrogaiories do not seek information solely regard ng
administration issues or issues directed 1o the development of claims involving judicial review of
administrative actions of the Director or IDWR, These Interrogatories seek technical information
directly relevant to the question raised in the Complaint as fo how much water exists, if any, above
the Swan Falls minimum flows and Idaho Power's unsubordinated water right that is available for
appropriation, and whether the parties operated under a mutual mistake of {act regarding Trust
Water availability at the fime the parties entered into the Agreement. These are issues currently
pending before the Court in this action, and thus thesé Interrogatories aré reasonably calcuiated to
[zad to the discovery of admissible evidence, Accordingly, the State is obligated pursuant to IRCP
26(b){1} and 33 to respond to these [nterrogatorizs.

ldaho Power's Second Set of Reguests for Production of Documents

As a general matter, the Siate's responses to ldaho Power's Second Set of Requests for the
Production of Dosuments universally invoke some comibinaticn of the State's General Objactions 1-
5, without explaining why each objection is applicable to the relovant request. As discussed above,
the State's general objections do ngt constituie a reasonable or adeduate basis for refusing to
produce responsive documents. At a minimum, the State must specify why its general objections
entitie the State fo withhold relevant documents specific to each of ldaho Powers reguests.

The State also repeatedly invokes an attorney-client privilege and atiorney work product objection
to each of ldaho Powsar's requests, Please confirm that the Siate will produce s privilege log that
ideniifies all documents the State Is withholding on atiorney-client privilege or work product
grounds,

Finally, each of the Siate's responses indicates that the State has produced “all responsive
documants . . . that are refevant to determining the intent of the Legistature with respect to the
Swan Falls setilement and the contractual intent of the parties with respect to the Swan Falls
Agraément, as weall as ather documents responsive to" each request. The State also indicaies that
it has produced additional responsive documents that are not refevant to the question of intent,

The Staie has no legitimate basis for imiting its document producilon to documents conceming the
parties' intent {and based on the State's own narrow view of what is relevant to intent). The State is
required to provide all non-privileged informiation responsive to ldaho Power's requests and is not
sntitied o uniflaterally limit its document production in this fashion. it is unclear from the State’s
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responses, howeaver, whether the State has in fact withheld othenvise responsive doecuments o
ldaho Power's requests based on its objections. We therefore ask that you clarify whether the
Slate is withholding responsive documeants based on its objections, &s more specifically discussed
belovr.

Reqguests for Production Nos. 1-3:

ldaho Power's Requests for Production Nos, 1-3 request the production of certain indexes fram the
State, .including (a) indexes created by or on behalf of IDWR that reflect documents maintained in
IDWR's files from 1970-1989; {b) indexes created by or an behalf of the [dahe Public Utilities
Commission that reflect documents maintained in IPUCs files from 1870-1989; and (c) indexes
creatad by or on behalf of the [daho Attorney General's office that reflact docurnerﬂ:s maintained in
the Attorney General's fles from 1870-1988. The Stale essentially objects o these requests on the
same grounds: primarily, that the term “index(ices)” is vague and ambiguous and that the request
is overbroad and unreasanably burdensome. Ultimately, the Stats responds that it has produced
ll rasponsive documerits that are "relevant to determining the intent of the Legisiature with respect
to the Swan Falls setflemnent and the confractual intent of the parties with respect to the Swan Falls
Agreement, as well as other documents responsive fo this request.” The State indicates that it has
produced additional responsive docurnerts that are not rslevant to the question of intent.

We do not believe Idaho Power's request for indexes fram specific State agencies s vague: [daho
Power is seeking all lists, files, or catalogues that reflect docurnents in the possession of these
agencies during the refevant fime period. For example, we are aware that IDWR, and possibly the
PUG and the Attorney General's office, sent numerous boxes of documents related to the Swan
Falls controversy to the (daho State Histarical Society Public Archives, but these documents are not
indexed. Request No, 1 seeks an index of the documants sent to archives, and any similar indexes
in the State’s possession. We are, however, willing to meet and confer with the State to reach a
consensus on the meaning of this term.

Regarding the State's overbreadth and burdensomeness objections, idaho Power is sesking
indexes from these State agencies specifically so that Idaho Power may review the documents in
the agencies’ possession and identify the documents that may be refevant to the case al bar. In
otiver words, idaho Power has specifically narrowed this request io take the burden off the State.
Without knowing how the agencies malntain fheir files, we are unsble {0 narrow ihis request fudher,
but we are willing to meet and confer to see if the request can be appropriately namowead, We
restate our concerns regarding the State's apparent fimitation of its production to documents
ralevant o intent and ask that vou darify whether the Stale is withholding responsive documents
based on s objections.

Request for Production No. 4;

idaho Power's Request for Production No. 4 requests all documenis relating to the Swan Falis
Agreement or the Swan Falls Legislation. The State seeks a protective order Tor this discovery to
the extent the request seeks documents refevant to the intent of the Legislature or the parfies to the
Swan Falls Agreement other than documents in the legistafive record of the 1985 and 1986
legisiative sessions. Nobwithstanding these objections, tha State responds that it has produced afl
responsive doclsnents that are "relevant to determining the intent of the Legislature with respect to
the Swan Falls settfernant 2nd the contractual intent of the partias with respect to the Swan Falls
Agreernent, as well 2s ather documents responsive to this request.” The State indicates that it has
produced additional responsive decuments that are not relevant to the question of intent.

We restate our ohjection to the State's general Objection No. 6 (discussed above), which atlempts
to lmit the ralevani documents in this case fo documents in the legislative record from the 1885 and
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1986 legislative sessions. Again. the discovery rules require the State to produce all non-privileged
information which is responsive to Idaho Power's request and is reasonably calculated fo lead to
the discovery of admissible evidence, The State may not unilaterally determine what is and is not
al issue in this case. We also restate our concarns regarding the State's apparent limitation of its
production to documents relevant to intent and ask that you clarify whether the State is withholding
responsive documants based on its objections.

Requests for Production Nes. 6, 8, 10 and 11:

Idaho Power's Request for Production Nos. 8, 9, 10 and 11 seeK technical information refated to (i (i)
the effact of ground water deveiopment in the Eastern Snake Piain Agquiter ("ESPAT) upon surface
flowss in the Miiner to Murphy reach of the Snake River as of Oclober 1984, (fi) the determination of
the geographic location and nature of waters that are hydrologically connected to the surface flows
of the Snake River between Miner and Murphy Gauge; (i} the determination or agreement by the
State of an irfigation season low flow of 4500 cfs at the Murphy Gauge on an average daily basis,
as referenced in the Framework; and {iv) the determination of the basis for all IDWR maraloribms
placed on the processing of applications for permits for the appropriation of ground water, The
State objacts to these Requests on grounds of overbreadth and undue burden, but rmakes the
representation that it has produced "2l responsive documents . . . that are relevant to determining
the intent of the Legislature with respect lo the Swan Fafls semement and the and the contractual
intent of the parties with respect to the Swan Falls Agreement, as well as other documents
responsive to this request.” The State also indicates that it has produced additional responsive
dacuments that are not relevant o the question of intent,

Each of these Requests properly seeks all documents relating to the determination by the State of
the amount and availability of Trust Water, seeks documents d:rectly related o the nature and
validity of the water rights at issue in this litigation, as well as the Issus of mutual mistake over the
existence of Trust Water at the fime the Swan Falls Agreement was formed. We réstate our
cancerns regarding the State’s apparent lirmitation of its production to documeants relevant to intent
and ask that you clarify whether the State is withhokling responsive documents based on its
ohjections.

Regquest for Production No. 7:

idaho Power's Request for Production No. 7 requesis all documents used, considered, consulted,
or relating to the determination by the State Defendants of the amount and availability of Trust
Watér. Forthe purppses of Its requests, Jdaho Power defines "Trust Water” as “the amount of
water in the Snake River Basin, including ground water in the ESPA, over and above the Swan
Falls Daily Minimum Flows, available for use by new appropriations subsequent to October 1,
1884." The State seeks a proteciive order for this discovery to the extent the request seeks
docurmnents concerning actions, orders, or administrative rules of IDWR that are subject fo judicial
review or declarstory judgment or actions or orders of IDWR that are subject to the exhaustion of
administrative remedies. The State also objects 6n burdensomeness grounds and on the grounds
that idaho Power's definition of "Trust Water® is ambiguous and does not define "Trust Water” In
accordance with ldahio law. Nevertheless, the State responds that 1t has produced all responisive
documents that are "relevant o determining the intent of the Legisiature with respect to the Swan
Falls settlement znd the condraciual intent of the parties with respect to the Swan Falls Agreernant,
as well as other documents responsive fo this request" The State indicates that it has produced
additional responsive documents that are not relevant to the question of intent.

We restate our objection o the State's basis for Its protective order and the Stafe's general
Objections 1 and 2. As discussed above, the State has improperly characterized the purpese.of
Idaho Power's discovery requests as seeking information solely related to administrafion of the
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Swan Falls Agreement and the Swan Falls Legislation. Regquest No. 7, which seeks all documents
relating to the determination by the State of the amount and avaiiab:hty of Trust Water, seeks
documents directly related fo the nature and validity of the water rights at issue in this litigation, as
well as the issue of mutual mistake over the existence of Trust Water at the time the Swan Falls
Agreement was formed. With regard io the State’s objection to ldaho Power's definition of "Trust
Woater " we believe Trust Water is clearly defined in Idaho Power's discovery requests, and ldahe
Power Is not ohligated o adopt the State's definitions or theory of the case for purposes of its
discovery requests. If the State believes this definition is vague, however, we are willing meet and
confer to discuss an appropriate resolufion.

We also restate our concerns regarding the State's apparent limitation of its production to
documents relevant 1o intent. We ask that you clarify whether the State is withhoiding any
responsive documents based on its objections.

Request for PFroduction Nao. 8:

Idaho Power's Reguest for Production No. 8 seeks all documents relating to or supporting the
proposition that z "600 cfs block of water,” as measured at the Murphy Gage, was available as of
October 1984 far future appropriations without reducing the Snake River flows below the Swan
Faills Daily Minimum Flows. The State objects on burdensomeness grounds and clzims the request
is vague and ambiguous because it mischaracterizes "600 cfs block of water” as a lerm in‘the
Swan Falls Settlement, citing to IDAPA 37.03.08.010, Nevertheless, the State responds that it has
produced all responsive documents that are "relevant 1o determining the intent of the Legistature
with respect to the Swan Falls sefflement and the contraciual intent of the parties with respectito
the Swar Falls Agreament, as well as other documents responsive to this request,” The State
indicates that it has produced additional responsive documents that are not relevant to the question
of intent.

With regard to the State's objection to ldaho Power's definition of "B00 cfs block of water," again,
ldaho Power is not obligated to adopt the State's definifion or theory of the ¢ase for purposes of its
discovery requests, The State is well aware that at the time of the negofiation of the Swan Falls
Agreement, there was discussion before the Legislature and elsewhere of the difference batween’
the then-apparent low flow in the river of 4500 cfs and the Company's unsubordinated right of 3800
ofs, and of the characterization of this diiference as the "600 ofs block of water,” The fact that the
term is not codified does not render the request for production objectionable. RequestNo. 8 is
directly relevant to the question raised in the Complaint as to how much water exists, if any, above
the Swan Falls minimum flows and therefore relevant to the lssue of - at a minimum — mutual
mistake over the existence of tust water at the time of formation of the' Swan Falls Agreement. We
also restate our concerns regarding the State's apparent himitation of its production to documents
refevant to infent and ask that you clarify whether the State is withholding responsive documsnis
based on lts ohjections.

Request for Produciion Nos. 12 and 13:

idaho Power's Reguest for Production No. 12 raquests alt documents that reflect the total surface
and groundwater flows proposed to be diverted by those persons who were dismissed from Ada
County Civil No. 81375 pursuant to the Swan Falls Contract to Iplement, by virtue of having
pravioisly made substantial ihvestrments In fivigation wells or eqUipment for use pursuant to 8 water
rght application filed prior fo November 19, 1982, as defined and provided in paragraphs 2{a) and
2{b} of the Contract. Request for Production 13 seeks all documents that reflect the tolal surface
and groundwaier flows proposed o be diveriad by those persons who had beneficially used water
pnor to October 1, 1984 and filed an application or claim for such use after October 25, 1985 but
prior to June 30, 1985, pursuant to paragraph 7.D of the Swan Falls Agreement. The Siale objecis
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fo these requests on the grounds that the requests are vague and ambiguous, overly burdensome,
and that these records are in Idaho Power's possession or otherwise available from the Fourth
Judicial District Courl. Without waiving these objections, the State again responds that it has
‘produced all respansive documents that are "relevant to determining the intent of the Legislature
with respect fo the Swan Falls settlement and the confractual intent of the parties with respect to
‘the Swan Falls Agreement, as well as other documents responsive to this request” The State also
indicates that it has produced additional responsive documents that are not relevant to the question
of intent,

We fail to undersiand the State's vagueness objection and are willing fo meet and confer io resolve
this issue. With respect to the State's burdensomeness objection and the representation that these
documents are available through other sources, we agree that the State dogs not need to produce
responsive documents that are otherwise available from the Fourth Judicial District Court. We do,
however, seek responsive documents in the State's possession that are not publicly available in the
judicial record, We also restale our concerns regarding the State's apparent limitation of its
production to documents relevant to intent and ask that you clarify whether the State Is withholding-
responsive documents based on Its ohjections,

.

Reégquest for Production No. 141

Idaho Power's Request for Production 14 requests all documents related to discussions between
the State Defendants and |daho Power involving any assertion by the State Defendants of legal litle
to & poriion of Idaho Power's water rights. The State objects to this request on the grounds that it s
unduly burdensome and, infer alfa, to the extent it seeks disclosure of information regarding
setflement negotiations, Without waiving these objections,. the State responds that if has produced
all responsive documents that aré "relevant to determining the intent of the Legistature with respect
o the Swan Falls settlement and the contractual intent of the parties with respect to the Swan Falls
Agresment, as wall a5 other dosuments responsive to this request.” The State also indicates that it
has produced additional responsive docuiments that are not relevant to the question of intent.

We respect to the State's objection re the production of information regarding settlermant
negotiations, the State has no legitimate grounds for withholding these documents. Again, the
relevant dtscover}f standard fs not whether the documents themselves would be admissible in triaf;
rather, it is whether these documents are reasonably calculated to lead to the discovery of
admissible evidence. To the extent these documents are responsive, they must be produced. Wa
ziso réstsle our concerns regarding e Stale's apparent limitation of its production o documeants
relevant to intent and ask that you clarify whether the State is withholding responsive documents
based on its objections.

Request for Prodoction No. 15;

|daho Pawer's Request for Production 15 seeks all documents relating to or supporting IDWR's
independent review and investigation of the water rights at issue in the Notices of Change in Water
Right Ownership filed with IDWR by the Attorney General on December 22, 2008. The State
ohjects 1o this request on the grounds that it is vague and ambiguous and unduly burdensome.
Without Wwaiving fthese objections, the State responds that it has produced all responsive
documents that are “relevant to determining the intent of the Legislature with respact to the Swan
Fails sstflement and the contractual intent of the parties with respect to the Swan Falls Agreement,
as well as other documents responsive to this requesi” The State also indicates that it has
produced additional responsive documents that are not refevant to the quastion of infent.

Ve believe this request is narrowly tzilored and we fail to understand the Staie's vagueness and
undue burden objections. We propose the partizs meet and confer to resolve these objections.
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We zlso restate our concerns regarding the State's apparent limitation of its production to
documents relevant fo intent and ask that you clarify whether the State is withholding responsive
documents based on its objections.

Request for Production No. 16

ldaho Power's Request for Production 16 seeks 2il documents consulied, reviewed or otherwise
censidered in compiling the State's responses to idaho Power's interrogatoiies. The Siate ohjects
{6 this reguest on the grounds that it is unduly burdensome and, infer alia, o the extent it secks
disclosure of information regarding settlement negotiations, \Nithout walving thesé objections, the
State responds that it has produced all responsive documents that are "relevant to determining the
intent of the Legislature with respect to the Swan Falls settlement and the contractual intent of tha
parties with respect to the Swan Falls Agreement, as well as other documents respansive to this
request.” The State also indicates that it has produced additional respensive documents that are
not relevant o the quesiion of intent.

We respect fo the State's objection re the production of infarmation regarding settlement
negotiations, the State has no legitimate grounds for withholding these documents.. Acain, the
refavant drscovery standard is not whether the documents themselves would be admissible in frial;
rather, it is whather these documents are reasonably caloulated to lead to the discovery of
admissible evidence. To the extent these dosumeants are respansive, they must be produced. We
also restate our concerns regarding the State's apparent limitetion of its production to documants
relevant fo intent and ask that you clarify whether the State is vithiholding responsive documents
pased on iis objeciions.

Conclusion

For the reasons set forth above, it is our firm belief that the Defendants have failed o fulfill their
obligation to respond to discovery, and we believe that the Court will take a dim view of the
Defendanis’ position and its refusal to cooperate with Idaho Power dn discovery matters. Thus,
unless we have a commitment from you on or before March 31 that you will immediately respond to
these requests in good faith, we will file 2 motion to compel the Defendants’ responses next week.
If the Defendants force idaho Power o file 2 motian to compel, we will also seek o recover costs
and fees, pursuant fo IRCP 37(a)(4), incurred by ldahc Power in preparing and presenting the
mation fo the Court,

Sincerely,

rﬂ%&ﬁ b _

mes 8. Lochhead

8B07\51 138103.2
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Plaintiff Idaho Power Company (“Idaho Power"), by and through its undersigned
atforneys, hereby submits its Second Set of Discovery Requests in this action, to be answered by
all State Defendants in this action in accordance with the Idaho Rules of Civil Procedure.

Your responses 1o these Discovery Requests are due thirty (30) calendar days after
service in accordance with the Idaho Rules of Civil Procedure, absent an agreed upon extension,

1. INSTRUCTIONS

1. The following definitions apply to each of these Discovery Requests:

a. Communication. The term "communication” means any contact between
two or more persens, including but not limited to, (2) written contact by such means as electronic
mail, lefter, memomnda, telegrams, telex, or by any document, sand (b) oral contact by means
suchas face-to-face mectings and telephone conversations.

b State Defendants. The term “State Defendants” means the Defendants in
this action, collectively and individually: the State of Idaho, C.L. "Butch” Otter, Lawrence G.
Wasden, the Idaho Department of Water Resources ("IDWR"), and David Tuthill. in addition,
Defendant State of Idaho encormpasses all State agencies and officials, including IDWR and its
Director David Tuthill.

c. Docament. The term "document” is defined to be synonymous in
meaning and equal in scope 10 the usage of the term in I.R.C.P. Rule 34(a), including, without
limitation, electronic or computerized data compilations and other information stored in
alectropic form, which should be produced in the form of a CD or DVD disk. A draft or non-
identical copy is a scparate document within the meaning of this term.

d. ESPA means Idaho's “Eastern Saake Plain Aguifer."

e. Framework., The term "Framework"” means the Framework for Final
Resolution of Snake River Water Right Controversy signed on October 1, 1984 by Idaho Power
Company's Chairman of the Board and Chief Executive Officer James E. Bruce, Idake Governor
John V. Evans, and Idaho Attomey General Jim Jones.

£ Identify (with respect to persons). When referring {o a person, "to
identify" means to give, to the extent know, the person’s full name, present or last known
address, present or last known telephone number, and when referring to a natural person, the
person’s prasent or last known place of employment and title. Once a person has been identified
in accordance with this subparagraph, only the name of that person need be listed in response to
subsequent discovery requests requesting the identification of that person.

g Identify (with respect to documents), When referring to documents, "o
identify" means to give, o the extent knowr, the (i) type of document (e.g., Jetter, memorandum,
email); (ii) the general subject matter; ({ii) the date of the document; and (iv) the author(s),
addressee(s) and recipient(s).

h. IDWR means the Idzho Depariment of Waier Resources.



i Person. The term "person” is defined as any natural person or any
business, [egal or governmental entity or association.

A J- Relating to. The term “relating 10" means concerning, touching, referring
or having reference to, or in any manner whatsoever, whether directly or indirectly.

k. Swaxn Falls Contract to Implemnent. The term *Swan Falls Contract to
Implement” or "Contract” means the Contract signed on Octlober 25, 1984 by Idaho Power
Company Secretary Paul L. Jauregui, Idaho Governor John V. Evans, and Idaho Attorney
General fim Jones

L Swan Falis Daily Minimum Flows. The term "Swan Falls Daily
Minimum Flows" means average daily minimum stream flows in the Snake River of 3,900 ¢ fs.
in the surnmer (April 1 to October 31) and 5.600 c.fs. in the winter (November 1 to March 31)
measured at (he Murphy Gage, as set forth in Paragraph 7(A) of the Swan Falls Agreement.

m, Swan Falls Agreement. The terms "Swan Falls Agreement" or
"Agreement” mean the Agreement signed on October 23, 1984 by Idaho Power Company's
Chairman of the Board and Chief Execcutive Officer James E. Bruee, Idaho Governor John V.
Evans, and Idaho Aticrney Genera! Jim Jones.

. Swan Falls Legislation, The term "Swan Falls Lepislation” means the
legislation enacted to implement the Swan Falls Agreement as codified at [need {o insert cites].

0. Trust Water. The tenn "Trust Water" means the amount of water in the
Snake River Basin, including ground water in the ESPA, over and above the Swan Falis Daily
Minimum Flows, available for use by new appropriations subsequent to October 1, 1984,

p. YowYours, The ferms "you" and "yours” refer o the State Defendanis,
and anyone acting on their behalf, including, but not limited to, their employees, representatives,
atiorneys, investigators, and expert witnesses.

2. The following rules of construction apply to sach of these Discovery Requests:
a All/Each. The terms "all” and "each" shall be construed as all and each.

b. And/Or. The connectives "and" and "or" shall be construed either
disjonciively or conjunctively as necessary to bring within the scope of these Discovery Requests
all responses that might otherwise be construed to be outside the scope of the Discovery
Requests.

c. Singular/Plaral. The use of the singular form of any word includes the
pharal and vice versa.

-y

3. If you consider the contestt of any communication or document responsive to
these Discovery Requests to be privileged or not otherwise subject to discovery in these
procesdings, you are required to provide a complete privilege log for these communications or
-documents.

L



4, Each Discovery Request shall be angwered fully in writing, antess it is objected
to, in which event the objecting party shall state {he reasons for objection and shall answer to the
exient the Discovery Request is not objectionable. 1f an objection is made, the reasons for that
objection shall be stated with specificity.

3. Your answer to each Discovery Request must be as complete and straightforward
as the information reasonably available 1o you permits. If a Discovery Request cannof be
answered completely, answer to the greatest extent possible.

6. If you do not have enough personal knowledge to angwer 2 Discovery Request,
please state so specificaily. You must make a reasonable and good faith effort to answer each
Discovery Request by ‘asking other persons who may have knowledge of the issne, unless the
information 1§ reasonably available to you.

7. With respect to Interrogatories: Each Interrogatory shall be answered fully in
writing and under oath, The answers are to be signed and verified by the person making them,
and the objections signed by the attorney making them.

& With respect 1 10 Requests for Production: You are required to produce all
documents in your possession, custody, or control. If you are unable to producs any
doctment(s), state the reasons you are unable to produce the document(s) with as much
specificity as possible. Please produce all documents for inspection either as they are kept in the
usual course of business or organize and label them to correspond with the categories in the
Requests for Production and related Requests for Admission.

9. These Discovery Requests are continuing and require supplemental TeSponses up
to the dafe of frial in accordance with IR.C.P. 26{e). If any response is determined to be
incomplete or incorrect, you have a continuing duty to supplement or change answers previously
submitted.

1. INTERROGATORIES

INTERROGATORY NO. 1: Idennfy all persons emplovcd or consulled by the State
Defendants involved with or havmg knowledge concerning the determination of the availability

of Trust Water in the negotiations leading up to the negotiation of the Swan Falls Agreement in
October, 1984,

INTERROGATORY NO. 2: Identify all persons employed or consulied by the State
Defendants involved with or having knowledge concerning the determination of or agreement to
an irrigation season low flow of 4500 cfs at the Murphy Gage on an average daily basis, as
referenced in the Framework.

INTERROGATORY NO. 3: Identify the lowest average daily minimum flow in the Snake
River that has occurred at the Murphy Gage as calenlated pursuant to the Swan Fall Agreement.

INTERROGATORY NO. 4: Describe the basis and method used to measure, caleulate, and
determine average daily flows at the Murphy Gage, including the lowest average daily minimurn
flow referenced in Interrogatory No. 3.



INTERROGATORY NO. 5: Describe the process used and basis for defining the area
described as the "Geographic Area From Which Groundwater Is Determined To Be Tributary To
The Snake River In The Milner Dam To Swan Falls Dam Reach” (the "Tributary Area"), as
depicted in Appendix A of the IDWR Water Appropriation Rules, IDAPA 37.03.08 (July 1,
1993), attached hereto as Exhibit A.

INTERROGATORY NO. 6: Identify all persons employed or consulied by the State
Defendants involved with or having knowledge concerning the definition of the Tributary Area
referenced in Interrogatory No, 5.

INTERROGATORY NO. 7: Describe the basis for the following regulatory definition of “trust
water flows" as originally set forth in the IDWR Water Appropriation Rules and Regulations,
IDAPA 37.0, Rule 1.5.1,3 (adopted Oct. 8, 1986), and unchanged in IDAPA 37.03.08, Rule
030.01.c.:

Trost water flows under the Snake River water rights agreement [the Swan Falls
Agreentent] are those occurring in the Snake River and tributaries in the peographic arsa
designated in Rule 1,5,1,1. [now Rule Subsection 030.01.a.] which exceed the established
minimum streamn flows but are less than the water rights for hydropower generating
facilities in the Swan Falls Dam to Milner Dam reach of Snake River, o the extent such
rights were unsubordinated prior to the Snake River water rights agreement,

INTERROGATORY NO. 8: Describe the process used and the factors, analysis, and any
assumptions employed by the IDWR Director iz determining, in accordance with the terms of
the April 30, 1993 IDWR Amended Moratorium Order, whether "the development and use of
water pursnant fo an application will have no effect on prior surface and ground water rights
because of its location.”

INTERROGATORY NO. 9: Describe the basis for the IDWR Direclor's determination in the
April 30, 1993 IDWR. Amended Moratorium Order that ground water aquifers had, after six
consecutive years of drought, became stressed by a reduction in natural recharge due to changes
‘in diversion and use of surface waters and by the increased volume of ground water pumping
then occurring, including any reports, analyses, or other documentation showing what portion of
the aquifer decline was atiributable to changes in diversion and use of surface waters, and what
portion was attributable to the increased volume of ground water pumping.

III. REQUESTS FOR PRODUCTION

REQUEST ¥FOR PRODUCTION NO, 1: Produce any index{ices) created by or on behalf of
IDWR that reflects documents maintained in IDWR's files during the period of 1970-1989,
whether said documents are currently located ai IDWR or in another location.

REQUEST FOR PRODUCTION NO. 2: Produce any index{ices) created by or on behalf of
the Idsho Public Utilities Commission ("IPUC") that reflects documents maintained in IPUC's
files, during the period of 1970-1989, whether said documents are currently located at IPUC or
in another location.




REQUEST FOR PRODUCTION NO. 3: Produce any index(ices) created by or on behalf of
the Idaho Attorney General's Office that reflects documents maintained in the files of the
Aftorney General's office during the period of 1970-1989, whether said documents are currently
located at the Attorney General's office or in another location.

REQUEST FOR PRODUCTION NQ. 4: Produce any and all documents relating in any way
to the Swan Falls Agreement and/or the Swan Falls Legislation, including without limitation, any
and all documents (i) evidencing the intent or perceptions of any State Defendant regarding the
Swan Falls Agreement and/or the Swan Falls Legislation; (i) any and all transcripts, minutes,
notes or similar documents reflecting meetings, hearings, or other dissussions regarding the
Swan Falls Agreement and/or Legislation; (iif) any and all drafts of the Swan Falls Agreement
and/or Swan Falls Legislation and (iv) any and all correspondence regarding the Swan Falls
Agreement and/or the Swan Falls Legislation,

REQUEST FOR PRODUCTION NO. 5: Produce the letter from Idsho Governor Dirk
Kempthorne to the Secretary of the U.S. Department of Energy, dated Decernber 21, 2000,
referenced in Order No. 28605 issued by the Idaho Public Utilities Cornmission 1fz case no.
GNR-E-00-1.

REQUEST FOR PRODUCTION NO. G: Produce any and all reports, studies, memoranda, ot
any and all similar documents quantifying, discussing, projecting, or otherwise: analyzmg and/or
interpreting the effect of ground water development in the ESPA upon surface flows in the
Milner to Murphy reach of the Snake River as of October, 1984, including appropriations then
applied for but yet to be permitted.

REQUEST FOR PRODUCTION NO. 7: Produce all documents used, considered, consulted,
or relating to the determination by the State Defendants of the amount and availability of Trust
Water.

REQUEST FOR PROBUCTION NO. 8: Produce any and all documents relating to or
supporting in any way the proposition that a "600 cfs block of water," as measured at the Murphy
Gauge, was available as of October, 1984 for futwe appropriation without reducing Snake River
flows below the Swan Falls Daily Minimum Flows.

REQUEST FCR PRODUCTION NO. 9: Produce any and all reports, studies, memoranda, or
any and all similar documents relating in any way to hydrological models that were in existence
in 1984 and that were known to exist by the Staie Defendants that were used or could have been
used to determine the geographic location and natwee {e.g., groundwater, surface water, nor-
tributary groundwater, efc.) of waters that are hydrologically connected to the surface flows of
the Snake River between Milner and Murphy Gauge.

REQUEST FOR PRODUCTION NO. 10: Produce all documents used, considered, consulted
or relating to the determination or agreement by the State Defendants of an irrigation season low
flow of 4300 cfs at the Murphy Gage on an.average daily basis, as referenced in the Framework.

REQUEST FOR PRODUCTION NO. 11: Produce all documents used, considered, consulted
or relating to the determination of the basis for all IDWR moratoriums that have been placed on
the processing of applications for permits for the appropriation of ground water both prior to and




since the armouncement of the Idaho Supreme Court decision in fdaho Power Company v. Idaho
Dep't of Water Resources, 104 Idaho 575, 661 P.2d 741 {1983).

REQUEST FOR PRODUCTION NO. 12: Produce any and all documents that quantify, list,
describe, or otherwise reflect the total (in cubic feet per second) of surface and ground water
flows proposed to be diverted by those persons who were dismissed from Ada County Civil No.
81375 pursuant to the terms of the Swan Falls Contract to Implement, by virtue of having
previously made substantial investments in irrigation wells or equipment for use pursuant to a
water right application filed prior to November 19, 1982, as defined and provided by paragraphs
2(a) and 2(b) of the Contract.

REQUEST FOR PRODUCTION NO. 13: Produce any and all documents that guantify, Hst,
describe, or otherwise reflect the total (in cubic feet per second) of surface and ground waler
flows proposed to be diveried by those persons who had beneficially used water pror to October
1. 1984 and filed an application or claim for such use after October 25, 1985 but prior to June 30,
1985, pursuant to paragraph 7.D. of the Swan Falls Agreement.

REQUEST FOR PRODUCTION NO. 14: Produce all correspondence, memoranda, notes, or
other documents relating fo or evidencing discussions between State Defendants and Idaho
Power involving any assertion by the State Defendants of Iega] title to a portion of Idaho Power's
water rights,

REQUEST FOR PRODUCTION NO. 13: Produce any and all documents relating to or
supporting IDWR's independent review and investigation of the water rights at issue in the
Notices of Change in Water Right Ownership filed with IDWR by the Attorney General on
December 22, 2006.

REQUEST FOR PRODUCTION NO. 16: Produce any and all docaments consulied,
reviewed, or otherwise considered in compiling the State Defendants' response to the
Interrogatories submitied herewith.

Dated this 19th day of February, 2008.

IDAHO POWER COMPANY

James C. Tucker, Esq.

Senior Attorney, [daho Power Company
1221 West Idahe Street

Boise, [D 83702-5627

John X. Stmpson, ISB No. 4242

Shelley M. Davig, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O, Box 2139

Boise, ID 83701-2139



By: Y urlnet %/%/M
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CERTIFICATE OF SERVICE

I HEREBY CERTHNY that on this 19th day of February 2008, I caused 1o be served a
true and correct copy of the foregoing IDAHO POWER COMPANY'S SECOND SET OF
DISCOVERY REQUESTS TO STATE DEFENDANTS by the method indicated below, and
addressed to each of the following:

Lawrence Wasden _X_T1.S. Mail, Postage Prepaid
Steven Clsen

Karl T. Klein 7

Michael C. Orr X _E-mail

700 W, Jefferson, Room 210

P.O. Box 44449

Boise, ID 837114449

Attorneys for Defendant, State of Idaho

IDWR Document Depository X_U.8. Mail, Postage Prepaid
PO Box 83720 ______ Hand Delivered
Boise, ID 83720-0098 _ Cvernight Mail
___ Facsimile
United States Depariment of Justice _X_U.S. Mail, Postage Prepaid
Environment & Naf'l Resources Div _____Hand Delivered
550 W Fort Street, MSC 033 _ Qvernight Mail
Boise, 1D 83724 ____Facshmile
Chief, Nataral Resources Division _X_U.8. Mail, Postage Prepaid
Office of Attorney General __ Haund Delivered
PO Box 44445 _ Overnight Mail
Boise, ID §3711-4449 __ Facsimile
Randall C. Budge _X_U.8. Mail, Postage Prepaid
Candice M. McHugh —___ Hand Delivered
Racine Olson Nye Budge & Bailey, Chtd.  Overnight Mail
P.O.Box 1391 _ Facsimile
Pocatello, ID 83204-13901
Josephine Beeman _X_U.S. Mail, Postage Prepaid
Beeman & Associates, P.C. __ Hand Delivered
409 W, Jefferson Street __ Overnight Mail
Boise, ID 83702 __ Facsimile
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LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN (ISB # 5156)
Deputy Attorney General
Civil Litigation Division

MICHAEL C. ORR (ISB # 6720)
Deputy Attorney General
Natural Resources Division

700 West State Street, 2™ Floor
P.O. Box 44449

Boise, ID 83711-4449

(208) 334-2400

Attorneys for The State of Jdaho

IN THE DISTRICT COURT OF THE FIFTH JURICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

: ) Consolidated Subcase no. 92-23
In Re SRBA )
)} RESPONSES TO IDAHO
Case No. 39576 ) POWER COMPANY'S SECOND
) SET OF DISCOVERY REQUESTS
)

The State of Idako, Governor C.L. “Butch” Otter, and Attorney General Lawrence
G. Wasden (collectively, “the State™), hereby submit their responses to “Idaho Power
Company’s Second Set of Discovery Requests to State Defendants” (hereinafter, “Second
Set of Discovery Requests™). The State has made good faith inguiries into the matters
raised by the Second Set of Discovery Requests in the time allotted, is continuing such
inquiries, and will supplement these responses, if necessary, to the extent required by the
Idaho Rules of Civil Procedure.
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OBJECTIONS

1. Objection To Ydaho Power Company’s Second Set of Discovery Requesis As
Contravening The Scope Of The Order of Julv 23, 2007.

The State objects to Idaho Power’s Second Set of Discovery Requests to the
extent it contravenes the Order Granting in Part, Denying in Part Motion to Dismiss;
Consolidating Commeon Issues Into Consolidated Subcase; And Permitting Discovery;
And Notice of Scheduling Conference (July 23, 2007) (*“Order”). The Order separates
and stays Idaho Power’s claims against the Director and the Department, Order at 14, and
provides that after making preliminary determinations of the ownership and scope of the
water rights at issue, the Court will transfer issues of compliance with and enforcement of
the partial decrees to an administrative body or court of appropriate jurisdiction. Order at
13. Idaho Power’s Second Set of Discovery Requests contravenes the Order by seeking
discovery on claims against the Director and the Department, on challenpes to their
permitting and administration of water rights, and on matters of compliance with and
enforcement of the water rights at issue in this consolidated subcase.

2. Objection To Jdaho Power Company’s Second Set of Discovery Reaunests As

Exceeding The Scope Of The Snake River Basin Adjudication As Established
By Idaho Law.

The State objects to Idaho Power’s Second Set of Discovery Reguests to the
extent it seeks to develop or support claims for judicial review of the administrative
actions of the Director andf/or the Department. Claims for judicial review of
administrative actions of the Director or Department may not be heard in the Snake River
Basin Adjudication. Idaho Code § 42-1401D. Idaho Power’s Second Set of Discovery
Requests violates this provision by seeking discovery on claims for judicial review of
agency actions of the Department and/or the Director in the Snake River Basin
Adjudication.

3 Objection To Idaho Power Company’s Second Set of Discovery Reguests As
Contrary To The Requirement Of Exhaustion Of Administrative Remedies.

The State also objects to Idaho Power’s Second Set of Discovery Reguests to the
extent it sesks to develop or support claims involving judicial review of the
administrative actions of the Director and/or the Department prior to the exhaustion of
administrative remedies. Claims for judicial review of administrative actions or decisions
of the Director or the Department may not be raised in court prior to the exhaustion of
administrative remedies. American Falls Res. Dist. No. 2 v. IDWR, 143 Idaho 862, 154
P.3d 433 (2007); Idabo Code § 67-5271. Idaho Power’s Second Set of Discovery
Reqguests seeks discovery on claims for judicial review of administrative actions of
Director and the Department without first exhausting administrative remedies.
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4. Objection To Ydaho Pewer Company’s Second Set of Discovery Reqeests To
The Extent They Are Propounded Te Non-Parties.

The State objects to Idaho Power’s Second Set of Discovery Requests to the
extent they are propounded to the Idaho Department of Water Resources (“the
Department”) and David Tuthill, the Director of the Department (“the Director™), The
Idaho Rules of Civil Procedure provide that Requests for Admissions, Interrogatories and
Requests for Production of Documents are available only as to a “party” to a case. See
LR.C.P. 33(a), 34(2), 36{(a). The Department and the Director are not parties to the
Snake River Basin Adjudication. Idaho Code §§ 42-1401B(2); 42-1401A(3); Twin Falls
Canal Co. v. IDWR, 127 Idaho 688, 905 P.2d 89 (1995). Without waiving this objection,
however, the State of Idaho has provided documents from the Department that are
responsive to the requests.

5. Objection To Idabe Power Company’s Second Set of Discoverv Reguests For
Exceeding the Forty (40) Interrogatory Limitation Established By Rule 33(a)
Of The Idaho Rules Of Civil Procedure.

The State objects to Idaho Power’s Second Set of Discovery Reguests as
exceeding the limitation of forty (40) interrogatories established in Rule 33{a)(3) of the
Idaho Rules of Civil Procedure. Idaho Power already exceeded the forty (40)
interrogatory limit in the Company’s First Set of Discovery Requests, as discussed in
Objection No. 2 on page 2 of the State’s “Responses to Idaho Power Company’s First Set
of Discovery Requests,” served November 13, 2007. The State incorporates said
objection herein in its entirety by this reference.

6. Obijection To Idaho Power Company’s Second Set Of Discovery Requests As
Exceeding The Permissible Scope Of Discovery Under Rule 26(b)(1).

The State also objects to Idaho Power’s Second Set of Discovery Requests on the
ground that it impermissibly seeks to supplement the legislative record for the Legislature
ratification of the Swan Falls Agreement, endorsement of the overall Swan Falls
settlement, and enactment 1985 Idaho Session Laws chapters 14-19, 162, 204, and 1986
Idaho Session Laws chapter 117. Gillihan v. Gump, 140 Idaho 264, 92 P.3d 914 (2004).
Idaho Power’s Second Set of Discovery Requests thus are not reasonably calculated to
lead to the discovery of admissible evidence and exceed the permissible scope of
discovery under Rule 26(b)(1).

RESPONSES TO INTERROGATORIES

INTERROGATORY NO. 1: Identify all persons employed or consutted by the State
Defendants involved with or having knowledge concerning the determination of the
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availability of Trust Water in the negotiations leading up to the negotiation of the Swan
Falls Agreement in October, 1984.

RESPONSE TO INTERROGATORY NO. 1: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. The State further objects because this Interrogatory is vague and
ambiguous. Further, Idaho Power’s definition of “Trust Water” contradicts Idaho law by
defining “trust water” as a quantity of “water.” IDAPA 37.03.08.010 defines “trust
water” as “[tJhat portion of an unsubordinated water right used for hydropower
generation purposes which is in excess of a minimum stream flow established by state
action either with agreement of the holder of the hydropower right as provided by Section
42-203B(5), Idaho Code or without an agreement as provided by Section 42-203B(3),
Idaho Code.” (emphasis added). Idaho Power’s definition of “frust water” is also
contrary to the Swan Falls settlement. The State further objects to this Interrogatory’s
use of the phrase “the negotiations leading up to the negotiation of the Swan Falls
Agreement” as vague and ambiguous. Withowt waiving these objections, the State
responds that it has no knowledge of any such persons because the water supply issue
resolved in the pre-agreement negotiations was not a determination of “Trust Water” as
defined by Idaho Power but rather a determination of the new seasonal minimum flow
levels for the Murphy Gage that the parties intended to propose for purposes of amending
the State Water Plan. To the extent that this Interrogatory seeks identification of persons
the State employed or consulted with, and were involved with or had knowledge of this
determination, the State incorporates herein its response to Interrogatory No. 2, below.

INTERROGATORY NO. 2: Identify all persons employed or consulted by the State
Defendants involved with or having knowledge concerning the determination of or
agreement to an irrigation season low flow of 4500 cfs at the Murphy Gage on an average
daily basis, as referenced in the Framework.

RESPONSE TO INTERROGATORY NO. 2: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. Without waiving these objections, the State responds that it has no
knowledge of such persons because there was no reference on the October 1, 1984
“Framework for Final Resolution of Snake River Water Rights Controversy”
(“Framework™) to a “determination of or an agreement to an irrigation season low flow of
4500 cfs at the Murphy Gage on an average daily basis.” Rather, the “Framework”
simply stated that “[t]he best available hydrologic data indicate that existing uses result in
a potential irrigation season low flow of approximately 4,500 c.f.s. at the Murphy Gage
on an average daily basis.” To the extent that this Interrogatory seeks identification of
persons the State employed or consulted with, and were involved with or had knowledge
of the basis for this statement, the State identifies the following:

Patrick Costello University of Idaho, College of Law, Moscow, ID 83844
208-885-4628
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A. Kemmeth Dunn

John V. Evans

Wayne Haas

Bob Sutter

Jim Jones

Patrick Kole

Alan Robertson

(Glen Saxton

Clive J. Strong

David Tuthill

MNorm Young

44640 8. Heritage Palms Drive, Indio, CA 92201
760-360-2931

3315 Manchester, Boise, ID 83704
208-322.8012

824 E. Bannock Street, Boise, ID 83712
208-345-3599

Idaho Supreme Court; PO Box 83720, Boise ID 83720;
208-334-3186

Idaho Potato Commission; PO Box 1670, Eagle, ID 83616-
G104; 208-334-2350

6486 Kaniksu Shores Circle, Sandpoint, ID 83864
208-263-9537

7823 West Apache Way, Boise, 1D 83714;
208-853-2743

Office of the Attorney General; PO Box 83720, Boise, ID
83720; 208-334-4126

Idaho Department of Water Resources; PO Box 83720,
Boise, ID 83720; 208-287-4803

ERO Resources Corporation; 3314 Grace Street, Boise, ID
83703; 208-373-7983

INTERROGATORY NO. 3: Identify the lowest average daily minimum flow in the
Snake River that has occurred at the Murphy Gage as calculated pursuant to the Swan

Fall Agreement.

RESPONSE TO INTERROGATORY NO. 3: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. Without waiving these objections, the State responds that Idaho Power
Company has been operating and monitoring the Murphy Gage since April, 2004.

INTERROGATORY NO. 4: Describe the basis and method used to measure, calculate,
and determine average daily flows at the Murphy Gage, including the lowest average
daily minimum flow referenced in Interrogatory No.3.
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RESPONSE TO INTERROGATORY NO. 4: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. Without waiving these objections, the State responds that Idaho Power
Company has been operating and monitoring the Murphy Gage since April, 2004.

INTERROGATORY NO. 5: Describe the process used and basis for defining the area
described as the “Geographic Area from Which Groundwater Is Determined To Be
Tributary To The Snake River In The Milner Dam To Swan Falls Dam Reach” (the
“Tributary Area”), as depicted in Appendix A of the IDWR Water Appropriation Rules,
IDAPA 37.03.08 (July 1, 1993), attached hereto as Exhibif A.

RESPONSE TO INTERROGATORY NQ. §: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. The State also notes that the copy of Idaho Power Company’s Second Set
of Discovery Reqguests served on the State did not include “Exhibit A” as deseribed in
this Interrogatory.

INTERROGATORY NO. 6: Identify all persons emploved or consulied by the State
Defendants involved with or having knowledge concerning the definition of the Tributary
Area referenced in Interrogatory No.5.

RESPONSE TO INTERROGATORY NO. 6: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

INTERROGATORY NO. 7. Describe the basis for the following regulatory definttion
of “trust water flows” as originally set forth in the IDWR Water Appropriation Rules and
Regulations, IDAPA 37.0, Rule 1,5,1,3 (adopted Oct. 8,1986), and unchanged in IDAPA
37.03.08, Rule 030.01.c:

Trust water flows under the Snake River water rights
agreement [{the Swan Falls Agreement] are those occurring in
the Snake River and tributaries in the geographic area
designated in Rule 1,5,1,1. [now Rule Subsection 030.0].a]
which exceed the established minimum stream flows but are
less than the water rights for hydropower generating facilities
in the Swan Falls Dam to Milner Dam reach of Snake River, to
the extent snch rights were unsubordinated prior to the Snake
River water rights agreement.
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RESPONSE TO INTERROGATORY NO. 7: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

INTERROGATORY NO. 8 Describe the process used and the factors, analysis, and
any assumptions employed by the JDWR Director in determining, in accordance with the
terms of the Aprl 30, 1993 IDWR Amended Moratorium Order, whether “the
development and use of water pursuant to an application will have no effcct on prier
surface and ground water rights because of its location.”

RESPONSE TO INTERROGATORY NO. 8: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

INTERROGATORY NO. 9: Describe the basis for the IDWR Director’s determination
in the April 30, 1993 IDWR Amended Moratorium Order that ground water aquifers had,
after six consecutive years of drought, become stressed by a reduction in natural recharge
due to changes in diversion and use of surface waters and by the increased volume of
ground water pumping then occumring, including any reports, analyses, or other
documentation showing what portion of the aquifer decline was attributable to changes in
diversion and use or surface waters, and what portion was attributable to the increased
volume of ground water pumping.

RESPONSE TO INTERROGATORY NQ. 9: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

RESPONSES TO REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Produce any index(ices) created by on behalf
of IDWR that reflects documents maintained in IDWR’s files during the period of 1970 -
1989, whether said documents are currently located at IDWR or in another location.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that the term “index(ices)” is vague and ambiguous, on the ground that this
request is overbroad and unreasonably burdensome, and to the extent it seeks disclosure
of documents that are protected by the attorney-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
control that are relevant to defenmining the intent of the Legislature with respect fo the
Swan Falls seftlement and the contractual intent of the parties with respect to the Swan
Falls Agreement, as well as other documents responsive to this request. Additional
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documents responsive to the elements of this request not relevant to intent are included
herewith.

REQUEST FOR PRODUCTION NO. 2: Produce any index(ices} created by or on
behalf of the Idaho Public Utilites Commission (“IPUC™) that reflects documents
maintained in IPUC’s files, during the period of 1970-1989, whether said documents are
currently located at IPUC or in another location

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: The State objects to this

Request for Production for the reasons explained in Objections Nos. 2-3 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that the ferm “index(ices)” is vague and ambiguous, on the ground that this
request is overbroad and unreasonably burdensome, and to the extent it seeks disclosure
of documents that are protected by the attomey-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
control that are relevant to determining the intent of the Legislature with respect to the
Swan Falls settlernent and the contractual intent of the parties with respect to the Swan
Falls Agreement, as well as other documents responsive to this request. Additional
documents responsive to the elements of this request not relevant to intent are incinded
herewith.

REQUEST FOR PRODUCTION NO. 3: Produce any index(ices) created by or on
behalf of the Idaho Attorney General's Office that reflects documents maintained in the
files of the Attorney General's office during the period of 1970-1989, whether said
documents arc currently located at the Attorney General’s office or in another location.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-3 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that the term “index(ices)” is vague and ambiguous, on the ground that this
reguest is overbroad and unreasonably burdensome, and to the exient it seeks disclosure
of documents that are protected by the attorney-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
control that are relevant to determining the intent of the Legislature with respect to the
Swan Falls settlement and the contractual intent of the parties with respect to the Swan
Falls Agreement, as well as other documents responsive to this request. Additional
documents responsive to the elements of this request not relevant to intent are included
herewith.

REQUEST FOR PRODUCTION NO. 4: Produce any and all documents relating in
any way to the Swan Falls Agreement and/or the Swan Falls Legislation, including
without limitation, any and ali documents (i) evidencing the intent or perceptions of any
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State Defendant regarding the Swan Falls Agreement and/or the Swan Falls Legislation;
(i) any and all tramscripts, minutes, notes or similar documents reflecting meetings,
hearings, or other discussions regarding the Swan Falls Agreement and/or Legislation;
(iii) any and all drafts of the Swan Falls Agreement and/or Swan Falls Legislation and
(iv) any and all comespondence regarding the Swan Falls Agreement and/or the Swan
Falls Legislation.

RESPONSE_TO REQUEST FOR PROPDUCTION NO. 4: The State objects to this

Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects fo this request
on the grounds that it 1s overbroad and unreasonably burdensome. The State further
objects to this request to the extent it seeks disclosure of documents that are protected by
the attorney-client privilege, the attorney work-product doctrine, and/or information
concerning settlement negotiations. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith,

REQUEST FOR PRODUCTION NO. 8: Produce the letter from Idaho Governor Dirk
Kempthome to the Secretary of the U.S. Department of Energy, dated December 21,
2000, referenced in Order No. 28605 issued by the Idaho Public Utilities Commission in
case no. GNR-E-00-1.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5 The State responds that it
has performed a reasonable search and has been unable to locate the requested document.
Based on the date of the letter the State believes that the request is likely objectionable
for the reasons explained in Objections Nos. 1-3 and 6, above, which are incorporated
herein by this reference.

REQUEST FOR _PRODUCTION NO. 6: Produce any and all reports, studies,

memoranda, or any and all similar documents guantifying, discussing, projecting, or
otherwise analyzing and/or interpreting the effect of ground water development in the
ESPA wupon surface flows in the Milner to Murphy reach of the Snake River as of
October, 1984, including appropriations then applied for but yet to be permitted.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attormey work-product doctrine. Without waiving these objections, the State responds
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that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agresment, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 7: Produce all documents used, considered,
consulted, or relating to the determination by the State Defendants of the amount and
availability of Trust Water.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects that this request
is vague and ambiguous because Idaho Power’s definition of “Trust Water” contradicts
Idaho law by incorrectly defining “trust water” as a quantity of “water” rather than as
“[tJhat portion of an unsubordinated water right used for hydropower generation purposes
which is in excess of a minimum stream flow established by state action either with
agreement of the holder of the hydropower right as provided by Section 42-203B(5),
Idaho Code or without an agreement as provided by Section 42-203B(3), Idaho Code.”
IDAPA 37.03.08.010. The State further objects to this request on the ground that it is
overbroad and unreasonably burdensome, and to the extent it seeks disclosure of
documents that are protected by the atiorney-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
contro] that are relevant to determining the intent of the Legislature with respect to the
Swan Falls settlement and the contractual intent of the parties with respect to the Swan
Falls Agreement, as well as other documents responsive to this request. Additional
documents responsive to the elements of this request not relevant to intent are included
herewith.

REQUEST FOR PRODUCTION NO. 8: Produce any and all documents relating to or
supporting in any way the proposition that a “600 cfs block of water,” as measured at the
Murphy Gauge, was available as of October, 1984 for future appropriation without
reducing Snake River flows below the Swan Falls Daily Minimum Flows.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attorney work-product doctrine. Additionally, the State objects that this request is
vague and ambiguous because it mischaracterizes “600 cfs block of water” as a term of
the Swan Falls settlement. In fact, while the parties for convenience at times referred to
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water above the minimum flow as 600 cfs, the water available for fisture development
consisted of “[tlhat portion of an unsubordinated water right used for hydropower
generation purposes which is in excess of a minimum stream flow established by state
action either with agreement of the holder of the hydropower right as provided by Section
42-203B(5), Idaho Code or without an agreement as provided by Section 42-203B(3),
Idaho Code.” IDAPA 37.03.08.010. Without waiving these objections, the State further
responds that it has already produced to Idaho Power all responsive documents in the
State’s possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith,

REQUEST FOR PRODUCTION NO. 9: Produce any and all reports, studies,
memoranda, or any and all similar Documents relating in any way to hydrological models
that were in existence in 1984 and that were known to exist by the State Defendants that
were used or could have been used to deterrnine the geographic location and nature (e.g.,
groundwater, surface water, non-tributary groundwater, etc.) of waters that are
hydrologically connected to the surface flows of the Snake River between Milner and
Murphy Gange.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this reguest
on the ground that it is overbroad and umreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attorney work-product doctrine. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other docurnents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 18: Produce all documents used, considered,
consulted or relating to the determination or agreement by the State Defendants of an
irrigation season low flow of 4500 cfs at the Murphy Gage on an average daily basis, as
referenced in the Framework.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or

STATE OF IDAHO’S RESPONSES TO IDAHO POWER COMPANYS SECOND SET OF DISCOVERY REQUESTS - 11



the attorney work-product doctrine. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 11: Produce all documents used, considered,
consulted or relating to the determination of the basis for all [DWR moratorjums that
have been placed on the processing of applications for permits for the appropriation of
ground water both prior to and since the announcement of the Idaho Supreme Court
decision in Idaho Power Company v. Idaho Dep't of Water Resources, 104 Idaho 575,
661 P.2d 741 (1983).

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attorney work-product doctrine. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included berewith,

REQUEST FOR PRODUCTION NO. 12: Produce any and all documents that

quantify, list, describe, or otherwise reflect the total (in cubic feet per second) of surface
and ground water flows proposed to be diverted by those persons who were dismissed
from Ada County Civil No. 81375 pursuant to the terms of the Swan Falls Contract to
Implement, by virtue of having previously made substantial investments in irrigation
wells or equipment for use pursuant to a water right application filed prior to November
19, 1982, as defined and provided by paragraphs 2(a) and 2(b) of the Contract.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,

which are incorporated herein by this reference. The State further objects to this request
on the ground that it is vague and ambiguous, overbroad and unreasonably burdensome,
and to the extent it seeks disclosure of documents that are protected by the attorney-client
privilege and/or the attorney work-product doctrine. Without waiving these objections,
the State responds that it has already produced to Idaho Power all responsive documents
in the State’s possession, custody, and control that are relevant to determining the intent
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of the Legislature with respect to the Swan Falls settlement and the contractual intent of
the parties with respect io the Swan Falls Agreement, as well as other documents
responsive to this request. Moreover, such records are part of Ada County Civil No.
81375, and are public records in the possession of Idaho Power Company or otherwise
available from the Fourth Judicial District Court. Additional documents responsive to the
elements of this request not relevant to intent are included herewith,

REQUEST FOR PRODUCTION NO. 13: Produce any and all documents that

guantify, list, describe, or otherwise reflect the total (in cubic feet per second) of surface
and ground water flows proposed to be diverted by those persons who had beneficially
used water prior to October 1, 1984 and filed an application or claim for such use after
October 25, 1985 but prior to June 30, 1985, pursuant to paragraph 7.D. of the Swan Falls
Agreement.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is vague and ambiguous, overbroad and unreasonably burdensome,
and to the extent it seeks disclosure of documents that are protected by the attomey-client
privilege and/or the attorney work-product doctrine. Without waiving these objections,
the State responds that it has already produced to Idaho Power all responsive documents
in the State’s possession, custody, and confrol that are relevant to determining the intent
of the Legislature with respect to the Swan Falls settlement and the contractual intent of
the parties with respect to the Swan Falls Agreement, as well as other documents
responsive to this request. Moreover, such records are part of Ada County Civil No.
81375, and are public records in the possession of Idaho Power Company or otherwise
available from the Fourth Judicial District Court. Additional documents responsive to the
elements of this request not relevant to infent are included herewith.

REQUEST FOR PRODUCTION NO. 14: Produce all correspondence, memoranda,
notes, or other documents relating to or evidencing discussions between State Defendants
and Idaho Power involving any assertion by the State Defendants of legal title to a
portion of Idaho Power's water rights.

RESPONSE TO REQUEST FOR PRODUCTION NO. 14: The State objects to this
Reguest for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is overbroad and unreasonably burdensome. The State further
objects to this request o the extent it seeks disclosure of documents that are protected by
the attomey-client privilege, the attorney work-product doctrine, and/or information
concerning settlement negotiations. Without waiving these objections, the State responds
that it has already produced {o Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
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parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST KOR PRODUCTION NO. 15: Produce any and all documents relating to or
supporting IDWR’s independent review and investigation of the water rights at issue in
the Notices of Change in Water Right Ownership filed with IDWR by the Attorney
General on December 22, 2006.

RESPONSE TO REQUEST FOR PRODUCTION NQ, 15: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is vague and ambiguous, overbroad and unreasonably burdensome,
and to the extent it seeks disclosure of documents that are protected by the attorney-client
privilege and/or the attorney work-product doctrine. Without waiving these objections,
the State responds that 1t has already produced to Idaho Power all responsive documents
in the State’s possession, custody, and control that are relevant to determining the intent
of the Legislature with respect to the Swan Falls settlement and the contractual intent of
the parties with respect to the Swan Falls Agreement, as well as other documents
responsive to this request. Additional documents responsive to the elements of this
request not relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 16: Produce any and all documents consulted,
reviewed, or otherwise considered in compiling the State Defendants' response to the
Interrogatories submitted herewith.

RESPONSE TO REQUEST FOR PRODUCTION NO. 16: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is overbroad and unreasonably burdensome. The State further
objects to this request to the exfent it seeks disclosure of documents that are protecied by
the attorney-client privilege, the attorney work-product doctrine, and/or information
concerning settlement negotiations, Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional docurnents responsive to the elements of this request not
relevant to intent are included herewith.
Dated this 24™ day of March, 2008.

LAWRENCE G. WASDEN
Attorney General
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STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN
Deputy Attorney General
Civil Litigatig) Divisig

MIC L C.ORR
Deputy Attorney General
Natural Resources Division
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CERTIFICATE OF SERVICE

I certify that on this 24™ day of March 2008, I caused to be served a true and
correct copy of the foregoing STATE OF IDAHO’S RESPONSES TO IDAHO POWER
COMPANY™S SECOND SET OF DISCOVERY REQUESTS, to the following parties

by the indicated methods:

Idaho Power Company
Represented by:

James C. Tucker

P.0.Box 70

1221 W. Idaho

Boise, ID 83707

1daho Power Company
Represented by:

James S. Lochhead

Adam T. DeVoe

Mark J. Mathews

Michael A. Gheleta

Michelle C. Kales

Brownstein Hyatt Farber Shreck

410 17" Street, Ste. 2200

Denver, CO 80202-4432

idaho Power Company
Represented by

John K. Simpson

Shelley M. Davis

1010 W_ Jefferson, Suite 102

Boise, ID 83701-2139

X] U.S. Mail
[] Hand Delivery
[ Certified Mail, Return Receipt Requested
] Overnight Mail
[ ] Facsimile:

D U.S. Mail

[ ] Hand Delivery

[] Certified Mail, Return Receipt Requested
[] Overnight Mail

[] Facsimile: 303-223-0904

X E-mail: MGheleta@BHFS.com

[J U.S. Mail

X Hand Delivery

[] Certified Mail, Return Receipt Requested
[] Ovemight Mail

[ ] Facsimile: ____

MIC LC.
Deputy Attorney General

STATE OF IDAHO'S RESPONSES TO IDAHO POWER COMPANY'S SECOND SET OF DISCOVERY REQUESTS - 16



EXHIBIT D




James 8. Lochhead
Michaet A Ghelzsta
Mark I. Mathews
Michelle C. Kales
Adam T. DeVoe

BROWNSTEIN HYATT FARBER SCHRECK, P.C.

410 Seventeenth Street, Suite 2200
Denver, CO 80202
(303)223-1100 — Telephone

{303) 223-1111 — Facsimile

John K. Simpsoan, ISB No. 424

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O. Box 2139

Boise, 1D 83701-2139

(208} 336-0700 — Telephone

(208) 344-6034 - Facsimile

James C. Tucker, 188 No. 2038
Senior Attorney

IDAHO POWER COMPANY
1221 West Idaho Street

Boise, ID 83702-3627

(208) 388-2112 — Telephone
{208) 388-6935 — Facsimile

Attoraeys for Plaintiff Idabo Power Company

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39576

IDAHO POWER COMPANY,
Plaintiff,

V.

STATE OF IDAHO; C.L. "BUTCH" OTTER,
Governor of the State of Idahe; LAWRENCE G.
WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER
RESQURCES,; and DAVID TUTHILL, Director,
1daho Department of Water Resources

Defendants,
1

Consolidated Subcase No. 92-00023

TDAHO POWER COMPANY'S FIRST
SET OF DISCOVERY REQUESTS TO
STATE DEFENDANTS

EXHIBIT D



Plaintiff Idaho Power Company ("Idaho Power"), by and through its undersigned
attorneys, hereby submits its First Set of Discovery Requests to the State Defendants in this
action, to be answered by all State Defendants in this action in accordance with the ldaho Rules
of Civil Procedure.

Your responses to these Discovery Requests are due thirty (30) calendar days after
service in accordance with the Idaho Rules of Civil Procedure, absent an agreed upon extension.

1. INSTRUCTIONS

L. The following definitions apply 1o each of these Discovery Requests:

a. Communication, The ferm "communicalion” means any contact between
two or more persons, inchuding but not limited 1o, (&) written contact by such means as electronic
mail, letter, memoranda, telegrams, telex, or by any dooument, and (b) oral contact by means
such as face-to-face meetings and telephone conversations.

b,  Comphint. The term "Complaint” means Plaintiff's Complaint and
Petition for Declaratory and [njunciive Relief in this matter.

c. State Defendants, The term "State Defendants” means the Defendants in
this action, collectively and individually: the State of Idaho, C.L. "Buich" Otter, Lawrence G.
Wasden, the ldaho Department of Water Resources ("IDWR™), and David Tuthill. In addition,
Defendant State of Idaho encompasses all State agencies and officials, including IDWR and its
Director David Tuthill,

d Document. The ferm "document” is defined to be synonymous in
meaning and equal in scope to the usage of the term in L.R.C.P. Rule 34(a), including, without
limitation, electronic or compuierized data compilations and other informalion stored in
clectronic form, which should be produced in the form of a CD or DVD disk. A draft or non-
identical copy is a separate document within the meaning of this term.

e, ESPA means Idaho's "Eastern Snake Plain Aquifer.”

f. Identify (with respect to persons). When referring to a person, "to
identify" means fo give, to the extent known, the person’s full name, present or last known
address, present or last known telephone number, and when referring to a natural person, the
person’s present or last known place of employment and title. Onee a person has been identified
in accordance with this subparagraph, only the name of that person need be listed in response to
subsequent discovery requests requesting the identification of that persosn.

g. Identify {with respect to documents). When referring to documents, "to
identify” means to give, to the extent known, the (i) type of document (e.g., letter, memorandum,
email); (ii) the general subject matier; (1ii) the date of the document; and (iv) the author(s),
addressee(s) and recipient(s).

h. ID'WR means the ldaho Departrment of Water Resources.
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i. Mediator's Term Sheet, The term "Mediator's Term Sheet" means the
docurnent titled "Mediator's Term Sheet" dated April 20, 2004, and submitted on that date to the
SRBA Court in SRBA Consolidated Subcasc 03-10022 and SRBA Consolidated Subcase 67-
13701, with all appendices to the document, which is referred 1o as the "Agreement” in Section
3(1) of Title X ("Snake River Water Rights Act of 2004™), 118 Stat. 3431.

j- Person. The term “person” is defined as any natural person or any
business, legal or governmental entity or association.

k. Relating to. The term "relating to" means concerning, touching, referring
ot having reference to, or in any manner whatsoever, whether directly or indirectly.

L. Swan Falls Daily Minimum Flows. The term "Swan Falls Daily
Minimum Flows" means average daily minimum stream flows in the Snake River of 3,900 c.{s.
in the summer (April 1 to October 31) and 5,600 ¢.fs. in the winter (November 1 to March 31)
measured at the Murphy Gage, as set forth in Paragraph 7(A) of the Swan Falls Agreement,

m. Swan Falls Agreement. The terms "Swan Falls Agreement® or
"Agreement” mean the Agreement signed on October 25, 1984 by Idaho Power Company's
Chairman of the Board and Chief Executive Officer James E. Bruce, 1daho Governor John V.
Evans, and Idaho Allorney General Him Jones.

it You/Yours. The tenms "you® and "yowrs" refer to the State Defendants,
and anyone acting on their behalf, including, but not limited to, their employees, representatives,
attorneys, investigators, and expert witnesses.

2. The Tollowing rules of construction apply to each of these Discovery Requests:
a. All/Each. The terms "all" and "each" shall be construed as all and cach.
b And/Qr. The connectives "and" and "or" shall be construed cither

disjunctively or conjunctively as necessary to bring within the scope of these Discovery Raquests
all responses that might otherwise be construed to be outside the scope of the Discovery
Requests,

C. Singular/Plural. The use of the singular form of any word includes the
plural and vice versa,

-

3. If you consider the content of any communication or document responsive to
these Discovery Requests to be privileged or not otherwise subject to discovery in these
proceedings, you are required to provide a complete privilege log for these communications or
docunients.

4. Each Discovery Request shall be answered fully in writing, unless it is objected
to, in which event the objecting party shall state the reasons for objection and shall answer 1o the
extent the Discovery Reguest is not objectionable. 1f an objection is made, the reasons for that
objection shall be stated with specificity.
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3. Your answer to each Discovery Request must be as complete and straightforward
as the information rcasonably available to you permits. If a Discovery Request cannot be
answered completely, answer to the greatest exient possible.

6. If you do not have enough personal knowledge fo answer a Discovery Request,
piease state so specifically. You must make a reasonable and good faith effort 1o answer each
Discovery Reguest by asking other persons who may have knowledge of the issue, unless the
information is reasonably available o you.

7. With respect to Requests for Admission: If a denial is made, the answer shall
specifically deny the matter or set forth in detail the reasons why the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet the substance of the requested
admission, and when good faith requires that you qualify an answer-or deny only a part of the
matter of which an admission is requested, you shall specify so much of it as is true and qualify
or deny the remainder.

8. With respect to Interrogatories: Each Interrogatory shall be answered fully in
wiiting and under oath. The answers are to be signed and verified by the person meaking them,
and the objections signed by the attorney making ther.

9. With respect to Requests for Production: You are required to produce all
documents in your possession, custody, or control. If you are unable to produse any
dacument(s), state the reasons you are unable to produce the document(s) with as much
specificity as possible.. Please produce all documents for inspection either as they are kept in the
nsual conrse of business or organize and label them to correspond with the categories in the
Reguests for Production and related Requests for Admission.

10.  These Discovery Requests are continuing and require supplemental responses up
to the date of trial in accordance with LR.C.P. 26(e). If any response is determined to be
incomiplete or incorrect, you have a continuing duty 1o supplement or change answers previously
submitted.

L. REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Admit that if the quantity of water rights in 2 basin
exceeds the physical supply of waier available during 2ll or portions of a year, that basin is
considered "over appropriaied.”

REQUEST FOR ADMISSION NO. 2: Adniit that the concept of “over appropriation™ applies
both 1o surface and interconnected ground water.

REQUEST FOR ADMISSION NO, 3: Admit that when a basin is "over appropriated.” there
1s no unappropriated water available for new appropriation,

REQUEST FOR ADMISSION NO. 4: Admit that the water rights listed in Paragraph 22 of
the Complaint are the only Idaho Power water rights which the Staie contends are subject to the
Swan Falls Agreement, and that Idaho Power owns other water rights at other facilities,
mcluding hydropower projects, which are not subject to the terms of the Swan Falls Agreement.




REQUEST FOR ADMISSTION NO. 5: Admit that the Swan Falls Agreement acknowledges
and preserves Idaho Power’s right and ability to purchase, lease, own, or otherwise acquire
additional water for power purposes over and above the Swan Falls Daily Minimum Flows
provided for in the Agreement.

REQUEST FOR ADMISSION NQ. 6: Admir that additional water purchased, leased, owned,
or ofherwise acquired by Idaho Power for use below the Murphy Gage is not limited by or
subject to the Swan Falls Agreement and must be administered and accounted for by the State of
Idaho at the Murphy Gage in addition to the Swan Falls Daily Minimum Flows,

REQUEST FOR ADMISSION NQ. 7: Admit that for 2006 and all years prior to 2006 during
which the Bureau of Reclamation had a flow augmentation program, the State calculated the
Swaun Falls Daily Minimum Flows without taking into account additional water which was
acquired by the Bureau of Reclamation and released into the Snake River as flow augmentation
{0 aid migrating salimon pursuant to obligations under the Endangersd Species Act.

REQ JEST FOR ADMISSION NO. 8: Admit that the State’s practice of including tlie Bureau
of Reclamation Jow augmentation water In the calculation of the Swan Falls Daily Minimum
Flows in 2007 is a departure from its prior practice.

REQUEST FOR ADMISSION NO. 9: Admit that through the "Mediator's Term Sheet®
agreement of the Snake River Water Rights Act of 2004, 118 Stal. 3431, the State agrsed that the
rainimum flows established by (he Swan Falls Agreement; designated in the "Mediator's Term
Sheet” agreement as Tier 1 — Minimum Flow, shall be decreed in the SRBA to the Idaho Waier
Resource Board,

REQUEST FOR ADMISSION NO. 10: Admit ihat through the "Mediator's Term Sheet”
agreement, the State, through IDWR, committed to regulate the Tier 1- Minimum Flow
established by the "Mediator's Term Shest" agreement in accordance with the Swan Falls
Agreement.

REQUEST FOR ADMISSION NQ. 11: Admit that the State as a paity 1o the "Mediator's
Term Sheet" agreernent contemplated that the Tier 2 - Flow Augmentation instream flows would
be in addition to the Tier 1 - Minimum Flow instream flows described in the "Mediator's Term
Sheet" agreement.

REQUEST FOR ADMISSION NO. 12: Admil that the trustee of any trust established under
the Swan Falls Agreement is tiie State of Idaho, acting by and through the Governor.

REQUEST FOR ADMISSION NO. 13: (a) Admit that the Swan Falls Agresment is premised
on an assumption by the parties to the Agreement (hat then existing water uses in the Snake
River basin above Swan Falls Dam resulied in a potential irrigation season low flow of
approximately 4,500 c.f.s, at the Murphy Gage on an average daily basis. (b} Admit that based
on such asswmption, the Swan Falls Agreament set the minimum irrigation season low flow at
3,900 c.I's.. 600 c.f.5. balow the assumed minimum of 4,500 ¢.fs., in order 1o allow the Staie 10
authorize further development of consumptive water uses in the Snake River Basin including the
ESPA without viclating the 3,900 c.f5. minimum flow established by the Agresment.




REQUEST FOR ADMISSION NO. 14: Admit thai prior 10 the execution of the Swan Falls
Agreement, all trust water had been previously appropriated under Idaho Power’s water rights
described in Paragraph 7 of the Agreement.

REQUEST FOR ADMISSION NO. 15: Admit that prior to the execution of the Swan Falls
Agreement, there was not 600 ¢.f.s, of unappropriated water to constitute the trust water
described in Paragraph 7 of the Agreement.

REQUEST FOR ADMISSION NO. 16: Admit that under the Swan Falls Agreement, the State
is obligated 1o take reasonable steps to insure the Swan Falls Daily Minimum Flows.

REQUEST FOR ADMISSION NO. 17: Adnit that under the Swan Falls Agreement, the State
is oblizated to not issue any permits in the Snake River Basin for ground or surface waler use
after October 1, 1984, if the use of water under such permits would deplete the flow of the Snake
Riwver below the Swan Falls Daily Minimum Flows,

REQUEST FOR ADMISSION NQ. 18: Admit that because of the hydrologic
interconnectivity of the ESPA and the Snake River, withdrawals of ground water from the ESPA
impact flows in the River, and vice-versa.

REQUEST FOR ADMISSION NO. 19:. Admit that the depletive effect of withdrawals of
ground water from the ESPA on Snake River flows is delayed fora period, often many years,
depending upon various factors, including the distance from the well to the River.

REQUEST FOR ADMISSION NO. 26: Admit that existing water uses in the Snake River
Basin above the Murphy Gage up to and including 1984 were causing depletions in the
hydrologic system, which were not manifested in reduced flows in the Snake River at the
Murphy Gage in 1984,

REQUEST FOR ADMISSION NO. 21: Admit that the total delayed depletive effect of ground
water withdrawals from the ESPA oceurring before 1984 is not vet reflected in Snake River
flows at the Murphy Gage.

REQUEST FOR ADMISSION NO. 22; Admit that on July 12, 2003, average daily flows in
the Spake River measured at the Murphy Gage and calculated under the Swan Falls Agreement
fell below the Swan Falls Daily Minimum Flows.

REQUEST FOR ADMISSION NO. 23: Admit that the flows in the Snake River at the
Murphy Gage on July 12, 2003 did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA that had been allowed to occur by the State of Idaho prior to
October 1, 1984,

REQUEST FOR ADMISSION NO. 24: Ademit that the flows in the Snake River at the
Maurphy Gage on July 12, 2003 did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA from trust water permit/lHcense and non-trust water permitlicense
appropriations that have been allowed to occur by the State of Idaho since October 1, 1984.




REGUEST FOR ADMISSION NO. 25: Admit that at the time of the Swan Falls Agreement,
the Snake River Basin was over appropriated after consideration of the Swan Falls Daily
Minimum Flows.

REQUEST FOR ADMISSION NO. 26: Admit that the ESPA and the Snake River upstream
from the Murphy Gage are currently over appropriated and threaten the Swan Falls Daily
Minimum Flows insured by the Swan Falls Agreement.

REQUEST FOR ADMISSION NO. 27: Admit that there never was any trust water available
foruse by post-1984 water uses, there was no trust res, and there exists no trust under the Swan
Falls Agreement.

REQUEST FOR ADMISSION NO. 28: Admit that IDWR has processed and approved
nomercus applications for new appropriations of trust water since 1984,

REQUEST FOR ADMISSION NO. 29: Admit that through the issuance of trust water
permits, [IDWR authorized the use of trust water that did, and does, not exist.

REQUEST FOR ADMISSION NO. 38: Admit that the water supply and public interest
analyses which IDWR performed to issué trust water permits do not reflect the present
hydrologic conditions of the ESPA: and the Snake River.

REQUEST FOR ADMISSION NO. 31: Admit that Idaho Power owns the following water
rights (bracketed names below refer to Company Projects): State Water License Numbers 36-
2013 (Thousand Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471 (Upper Malad), 36-2018
{Clear Leke), 36-2026 (Sand Springs), 02-2057 (Upper Salmon), 02-2001A, 02-200138, 02-2059,
(22060 {Lower Salmon), 02-2064, 02-2065 (Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number 02-0100 (Swan Falls).

REQUEST FOR ADMISSION NO. 32: Admit that the Attorney General and IDWR have
asserted that Jegal title to a portion of Idaho Power’s water rights under the Swan Falls
Agreement is held by the State of Idaho, and that equitable title 10 a portion of those water rights
is held by Idaho Power and by the State of Idaho.

REQUEST FOR ADMISSION NO. 33: Admit that the Governor has never asserted that the
State helds legal title to 2 portion of Idaho Power’s water rights under the Swan Falls
Apreement.

REQUEST FOR ADMISSION NO. 34: Admit that one purpose of the State in seeking legal
title to a portion of Idaho power's water rights is to subordinate those water rights to ground
water recharge.

REQUEST FOR ADMISSION NO. 35: Admit that the first notification provided by the ldaho
Attorney General to Idgho Power that the Atiorney General intended to file the Notices of
Change in Water Right Ownership with [IDWR was a telephone call from two members of the
Attorney General's staff on December 22, 2006, the same day that the Attorney General filed the
Notices with IDWR and that ldaho Power received them.




REQUEST FOR ADMISSION NO. 36; Admit that prior to the Attorney General's filing of
the Notices of Change in Water Right Ownership, representatives of the Attorney General's
Office discussed the State's claim of ownership to a portion of Idaho Power's water rights and its
intent to file notices of change of ownership with the Director, or representatives, of IDWR.

REQUEST FOR ADMISSION NO. 37: Admit that representatives of the Atlomey General's
Offtee and the Director, or representatives, of IDWR coordinated the filing of the Notices of
Change in Water Right Ownership and the issuance of the Direcior's Report for Basin 2,

REQUEST FOR ADMISSION NO. 38: Admit that neither the Director, nor representatives,
of IDWR conducted any independent investigation of the validity of the Notices of Change in
Water Right Ownership filed by the Attorney General or the basis for the claims of ownership
asserted in such Notices. .

REQUEST FOR ADMISSION NO. 39: Admit that the State has never filed a Notice of Claim
o 2 Water Right in the SRBA pursuant to Idaho Code § 42-1409(4) with respect to any of Idaho
Power's water rights listed in Paragraph 7 of the Swan Falls Agreement or any other water right
held or claimed by Idaho Power.

REQUEST FOR ADMISSION NQ. 40: Admit that the res of any trust created under the Swan
Falls Agreement is water and not water rights.

REQUEST FOR ADMISSION NQ. 41: Admit that idaho Power’s water rights were not 1o be
available for distribution to new uses pursuant to the Swan Falls Agresment.

REQUEST FOR ADMISSION NO. 42: Admit that nowhere in the Swan Falls Agreement, or
any documents related thereto, is there any reference made to the State of Idaho owning or
claiming legal title to Idaho Power’s water rights as trustee,

REQUEST FOR ADMISSION NO. 43: Admit that nowheére in the Swan Falls Agreement, or
any documents telated thereto, is there any reference made to Idaho Power conveying its water
rights info a trust.

REQUEST FOR ADMISSION NO. 44: Admit that the State approved applications and jssued
permits for the use of trust water under new priority dates, not the priority dates of any water
rights owned by Idaho Power.

REQUEST FOR ADMISSION NO. 45: Admit that until the actions of the State referenced in
the Complaint, the State of Idaho has never claimed or asserted legal title to Idaho Power’s water
rights, Tequested conveyance of title, otherwise asserted that legal title was necessary for the
State of Idaho to undertake its duties as wrusiee of the trust water, or otherwise contested
ownership of Idaho Power’s water rights.

REQUEST FOR ADMISSION NO. 46: Admit that the State of Idaho through [DWR
submitted recommendations 1o the SRBA Court that water right decrees in Basins 2, 35 and 37
for water rights listed in Paragraph 7 of the Swan Falls Agreement be adjudicated in the name of
1daho Power as the owner of such water rights. (b) Admit that such recommendations were




based an IDWR’s investigation of Idaho Power's Notices of Claim to a Water Right pursoant to
Idasho Code § 42-1410 authorizing and requiring IDWR's investigation of water right claims.

REQUEST FOR ADMISSION NO. 47: Admit that the actions of the State, its officials, and
its agencies following the execution of the Swan Falls Agreement through at least 2005 have
been consistent with title to the water rights remaining with Idaho Power.

REQUEST FOR ADMISSION NO-. 48: (a) Admit that on March 9, 2006, Attomey General

_Wasden, in response to questions in a February 27, 2006 letter from State House Speaker Bruce
Newcomb, issued Attorney General Opinion 06-2 "Regarding Swan Falls Agreement and Idaho
Code §§ 42-234(2) and 42-4201 A(2)" (hereinafter *Attorney General Opinion 06-27). (b) Admil
that the Attorney General or members of his staff, before receiving such letier, discussed with
Speaker Newcomb or other members of the legislature the preparation of aun Attorney General
opinion concemning the subordination of Idaho Power’s hydropower water rights under the Swan
Falls Agreement.

REQUEST FOR ADMISSION NO. 49: Admit that the water levels in the ESPA have
progressively declined, and continue to decline, resulting in diminishing spring flows, reach
gains and flows in the Snake River, and that a contributing factor in such hydrologic
developments is the pumping of ground water.

REQUEST FOR ADMISSION NO. 50: Admit that diminishing spring flows, reach gains and
flows inthe Snake River have resulted in a numbier of water right "calls™ made by senior prierity
appropriators utilizing surface and spring water from the Snake River, and that a contributing
factor insuch calls is the pumping of ground waier under junior water rights.

REQUEST FOR ADMISSION NO. 51; Admit that ground water pumping from the ESPA has
hydrologic impacts on the aquifer and interconnected surface waters beyond the vear that
pumping occurs.

REQUEST FOR ADMISSION NQ, 52: Admit that to date IDWR has not taken into account
the multiple year impacts of ground water pumping from the ESPA in its administration of junior
ground water and senior surface water rights.

REQUEST FOR ADMISSION NO. 53: Admit that IDWR has curtailed or threatened to
curtail ground water rights only on the basis of within-the-year or seasonal impacts of such

pumping.

REQUEST FOR ADMISSION NO. 54: Admit that the State’s failure to account for the
multiple year impacts of ground water pwnping, to the extent that that failure results in a
violation of the Swan Falls Diaily Minimum Flows, is unreasonable and constitites a breach of
the Swan Falls Agreement.




I,  INTERROGATORIES

INTERROGATORY NOQ. 1; For edch of your responses to Requests for Admission I through
54 above that is not an unqualified admission, state the munber of the Request for Admission,
state all facts upon which you base your response, identify each person who has knowledge of
these facts, and identify all documents and other tangible things that suppert your response.

V. REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. I: Produce all documents identified in or felated to
your responses 1o Interrogatory No. 1 and Requests for Admission Nos. 1 through 54 above.

k
Dated this q% day of October, 2007.
IDAHO POWER COMPANY

James C. Tucker, Esq.

Senior Aftorney, ldaho Power Company
1221 West tdaho Sireet

Boise, D 83702-5627

John K. Simpscn, ISB No, 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O. Box 2139

Boise, TD 83701-2139

By: /7//&444:&/ A, m

James S. Lochhead, Esq.

Michael A. Gheleta, Esq.

Mark J. Mathews, Esqg.

Michelle C. Kales, Esq.

Adarn T. DeVoe, Esq.

BROWNSTEIN HYATT FARBER
SCHRECK, P.C. '

410 17" Street, Twenty-Second Floor

Denver, CO 80202

Attorneys for fdaho Power Compary

80710760751

il



CERTIFICATE OF MAILING

1 certify that on October 9, 2007, I mailed copies of IDARO POWER
COMPANY'S FIRST SET OF DISCOVERY REQUESTS TO STATE
DEFENDANTS to the {ollowing persons by 1S, Mail:

MICHAEL C. ORR _
DEPUTY ATTORNEY GENERAL
NATURAL RESOURCES DIVISION
700 WEST STATE STREET

2ND FLOOR

P.O. BOX 83720 ‘

BOISE, IDAHO 83720-0010

DAVID HENSLEY, COUNSEL
OFFICE OF THE GOVERNOR
700 W. JEFFERSON

BOISE, ID 83720-018]

Victoria J. Perlodyski
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL.
LAWRENCE G. WASDEN

March 31, 2008

James S. Lochhead

Rrownstein Hyatt Farber Schreck, LLP
410 Seventeenth Sireet, Suite 2200
Denver, CO 80202-4437

Re: Idaho Power Co. v. State of Idgho, et al,

Dear Mr. Lochhead:

I have :ecei{red your letter of March 25" regarding the State of Idaho’s responses to your
client’s Second Set of Discovery Requests. I must admit surprise as to the tone and
content of the letter, as I discussed the State’s objections with your colleague, Michael
Gheleta, prior to filing the State’s Responses. At that time, I also advised Mr. Gheleta
that the State would be filing a Motion for Protective Order on many of the same grounds
as set forth in the State’s Responses to Idaho Power’s latest discovery requests.

Tt is clear that we disagree as to the scope of permissible discovery in the current
litigation. In moving for a protective order, the State believes it has properly set this
matter before the Court in an effort to resolve the issue 50 that discovery can continue in
an expedient manner.

Very Truly Yours,

Wl

ﬁ'r" Michael C. Orr
Deputy Attorney Generel

MCO/olv
EXHIBIT E

Natural Resources Division
P.O. Box 83720, Boise, idaho 83720-0010
Telephone: {208) 334-2400, FAX: (208} 854-8072
Located at 700 W. State Street
Joe R. Williams Buiiding, 2nd Floor
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AGREEMENT

This Agreement is made and entered into among the State of

Idaho, by and through the Governor, hereinafter referrad to as
"State”: John V. Evans, in his official capacity as Governor of
the &State of Idaho: Jim Jones, in his eofficial capacity as
Attormey General of the State of Idaho: and Idaho Power
Company, a corporation hereinafter referred to as “Company”.

1,

Effective Date

This Aéreement shall take effect upon’ execution,
except as to paragraphs 7, 8§, and 11.

Executive Commitment

When the parties agrée on dertain actions to be taken
by State, it is their intent to commit the executive branch
of 1idaho state government, -subject to constitutional and
statutory limitations, to take those actions,

Attorney General

Jim Jones is & party to +this Agreement solely by
reason of his official position as counsel for tLhe State of
Idaho and its agencies in Idaho Power Company v. State of

Tdaho, Ada County Civil Case No. 62237 and Idaho Power

Company v. Idaho Department of Water Resources, ada County

Civil Case No. BL375.
Good Faith

when the parties agree to Jjointly recommend a
particular piece of legislation or action Dy another
entity, each party agrees to actively and in good faith
support such legislation or action.

The State shall enforce the State Water Plan and shall
assert the existence of water rights held in trust by the
State and that the Snake River is £fully appropriated as
needed to enforce the State Water Plan. State and Company
ahall not take any position before the legislature or any
court, board or agency which is inconsistent with the terms
pf this agreement.

Stay Of Current Court And Regulatory Action

aA. The parties shall file a motion with the court in Ada
County Civil Case Wumbers 81375 and 62237, seeking a

The foragolng s & true 2nd cartifled copy of SCANNED

the dostment on fie af the depertment of
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stay of further procsedings until seven days following
the adjourmment of the First Regular Session of the
48th Idaho Legislature, except as to preservation of
testimony pursuant to the Idaho Rules of Civil
Procedure, completion of designated discovery filed by
the State of Idaho apnd dismissal of warious defendants
by Company. The State shall designate in writing,
within fifteen (15) days from the execution of this
Agreement, those items of its discovery that must be
responded to by Company. The Company shall respond to
those items of discovery designated by the State
within ninety (90) days from exscution of this
Agreement. .

B. The parties shazll request the Federal Energy Redqula-
tory Commission (FERC) to stay any subordination—
related decisions’ in any Company project 1listed in
paragraph 7 licemsing or relicemsing proceeding
pending implementation of this Agreement except as
contemplated in paragraph 12 of this Agreement. The
parties acknowledge, ~ however, = that .FERC could
independently  take action prejudicial to  their
interests and, in such event,” the parties may take
reasonable  actions necessary to  protect  their
interests. Further, - the State shall not £file any
motioms to intervens in Project Numbers 2777 (Upper
Salmon) and 2778 (Shoshone Falls); however, by
agreeing to this provision, . the Company in return
waives any defense to the timeliness of a motion to
intervene caused by this Agreement in the event this
Agreement is not  implemented. Company 1is  not
agreeing, however, that a motion to intervene would be
timely if filed now.

C. The parties shall not attempt to influence any
executive agency of the United States to take a
particular position regarding subordination in any
Company FERC 1licensing or relicensing proceeding
pending implementation of this Agreement.

Legiglative Program

The parties agree to propose and support the following
legislation to implement this Agreement:

a. Enactment of Public Interest Criteris as set -forth in
Exhibit 1 attached hereto.



Funding for a general adjudication of the Snake River
Basin generally as set forta in Exhibit 2 attached
hereto.

Establiishment of an effective water marketing system.

Funding for hydrologic and economic studies, asg sat
forth in Exhibit 3 attached hereto.

Allocation of gains upon sale of utility property as
set forth in Exhibit 4 attached hereto.

Limitations on IPUC jurisdiction as set forth in
Frhibit 5 attached hereto. -

Ruleﬁgkinq‘ . and moratorium  authority for  Idaho
Department of Water Resources generally as set f£orth
in Exhibit 8 attached hereto. :

Company's Water Right

State and Company agree that Company's water right

shall be as follows {Bracketed names used below refer to
Company projects}:

A,

State Water License  Numbers 36-2013 (Thousand
springs), 37-2128 & 37-2472 (Lower Malad), 37-2471
(Upper Malad)., 36-2018 (Clear I,ake), 36-2026 (Sand
springs), 02-2057 (Upper galmon), 02-20014, 02-2001B,
02-2059, 02-2060 (Lower Salmon), 022064, 02-2065
(Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number
02-0100 {Swan Falls) -entitle the Company to &b
unsubordinated right of 3900 «.f.s. average daily £low
from April 1 to Oetober 31, and 5600 c.f.s. average
daily flow from November 1 to March 31, both to be
measursed at the HKurphy U.8.G.S. gauging statlon
immediately below Swan Falls. These flows are not
subject to depletion. The Murphy gauging station is
located at latitude 43° 17" 317, Longitude 118° 25°
12%, in NW1/4NE1/48El/4 of Section 35 in Township 1L
gouth, Range 1 West, Bolse Meridian, 2da County
Hydrologic Unit 17050103, on right bank 4.2 miles
downstream from Swan Falls Power plant, 7.5 miles NE
of Murphy, at river mile 433.5.

The Company 1is also entitled to use the flow of the
Snake River at its facilities tTo the extent of 1ts
actual beneficial use but not to gxceed those amounts
crated in State Water Iicense Numbers  36-2013
(Thousand Springs), 37-2128 & 27-2472 (Lower Malad),



37-2471 (Upper Xalad), 36-2018 (Clear Lake), 36-2026

(Sand  Springs).02-2057 (Upper Salmon), 02-200Q1A,
02-2001B, 02-205%, 02-2060 {Lower Salmon), 02-20&4,
02—2065 (Bliss), 02-2056 (Twin Falls), 02-20Q36

{Shoshone Falls), 02-2032, 02—-4000, 024001, and
Decree KRumber 02-0100 (Swan Fells), but such rights in
excess of the amounts stated in 7{(Z) shall ©be
subordinate t¢ subsequent beneficial upstrzam uses
upon approval of such uses by the State in accordance
with &tate law unless the depletion violates or will
viclate paragraph 7(A). Company retains its right to
contest any appropriation of water in accordance with
State law. Company further retains the right to
compel State to teke reasonable steps to insure the
average daily flows established by this Agreement _.at
the Murphy U.S.6.§. gauging station. Average dally
flow, as used herein, shall be based upon actual flow
cenditions: thus, any fluctunations resulting from the
operation of Company facilities shall not be
considered in the calculation of the minimum daily
stream flows set forth herein. This paragraph. shall
constitute a subordination condition.

The Company's rights listed in paragraph 7{2) and 7(B)
are also subordinate to the uses of those persons
dismissed from Ada County Case No. 81375 pursuant to
the contract executed between the State and Company
implementing the terms of I.C. §§ 61~539 and 61-540.

The Company's rights listed in paragraph 7(&) and 7(38)
are also subordinate to these persons who have
beneficially used water prior to October 1, 1984, and
who have filed an application or claim for said use by
June 30, 1985.

Company's ability to opurchase, lease, own, or
otherwise acquire water from sources upstream of its
power plants and convey it to and past 1its power
plants below Milpner Dam shall not be limited by this
agreement. Such flows shall be considered
fluctuations resulting from operation of Company
facilities,

Upon implementation of this Agreement, State and
Company shall consent to entry of decrees in Ada
County Civil Case Nos. 62237 and 81375 that describe
the Company's water right as provided in paragraphs
7(A) through 7(E).
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11.

Damages Waiver

Company waives any claim against the S5tate or its
agencies for compensation or damages it may bave or that
may arise from any diminution in water available To Company
at its facilities as a result of this Agreement. Company
waives any claim for compensation or damages from any use
approved by the state in accordance with paragraph 7B.
Company retains its right to seak injunctions,
compensation, damages, OL other relief £rom any f£uture
appropriator, as defined in paragraph 7(B), whose usSe of
water violates or will violate the Company's water right of
3900 c.f.s. average daily flow from April 1 to October 31,
and 5600 c.f.s. average daily flow from November 1 to March
31, as measured at the Murphy gauging atation, and also
retains ite rights against the state and its agencies as
set out in paragraph T{(B}.

proposed 1180 Contract

The parties acknowledge rhat the Governor and the
Company have £ipalized +he terms of a contract that would
implement the provisions of Senate 8111 1180 of the First
Regular Session of the Idaho Legislature, presently
codified as §§ 61-539 and 61-540, Idaho Code which is being
executed on this date.

Agreement Not An admission

The parties agree that this Agreement represents an
attempt to compromise pending litigation, and it shall not
be considered an_ admissiou, waiver, or abandonment of any
igsue of fact or law by any party, and no party will assert
or contend that paragraphs 7, ‘g, and 1L have any legal
effect until this Agreement is implemented by the

_accomplishment of the acts described in paragraph 13.

Status of State Water Plan

State and Company agree that the resolution of
Company's water rights and recognitien thereof by State
together with the Idaho State Water Plan provide a sound
comprehensive plan for the management of the Snake River
watershed. Thus, the parties acknowledge that this
Agreement provides a plan best adapted  to develop,
conserve, and utilize the water resources of the region in
the public interest. Uvon implementation  of this
agreement, State apd Company will present the 1daho State
water Plan and this dJdocument to FRERC as a comprehensive
plan for the management of the Snake River Watershed.
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A,

Regqulatory Approvals

Within 45 days of the execution of this Agreement,
Company shall file appropriate pleadings or other

. documents with the Idaho Publie Dtilities Commission

(IPUC), to ocbtain an order determining that the
axecution and implementation of this Agreement is in
the publie interest, and does not constitute an
abandonment., relinguishment or ctransfer of utility
property. Such pleadings or other documents shall
alsoc provide that the order shall state that any
effect upon the Company's hydro genmeration resulting
from execution and implementation of +this Agreement
shall not be grounds now or in the future for a
finding or an order that the Company's rate base or
any part thereof 'is overstated or that any portion of
its electrical plant in service is no longer used angd
useful .or .not devoted to public service, nor will such
geffect upon the Company’'s hydro dgeneration be grounds
for a finding or . an order reducing the Company's
present or future revenue regquirement or any present
or future rate, tariff, schedule or charge.

In the event the IPUC does not 1issue an order
acceptable to the parties, the parties will seek
appropriate remedial legislation.

i. Within forty-five (45) days of the execution of
this Agreement, the Company shall file with FERC
a reguest for a declaratory ruling that the
implementation of this agreement assures a
sufficient supply of water for Project Numbers
1975 (Bliss), 2061 (Lower Salmon), 2777 ({Upper
Salmon}, 2055 (C.J. Strike), 2778 (Shoshone
Falls}), 18 (Twin Falls), 2726 (Upper and Lower
Malad), and 503 (Swan Falls).

ii, " Within forty-five (45) days of implementation of
this Agreement, the Company shall submit this
Agreement and the consent decree to FERC in the
proceedings for relicensing of Project Numbers 18
(Twin Falls), and 503 (Swan Falls)- and the State
and Company shall request that FERC recognize
this Agreement as a definition of the Company's
water rights in those procesedings.

iii. When amy project listed in (i) hereof is
hereafter due for relicensing proceeding, Conmpany
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A,

shall submit this Agreement +to FERC in the
relicensing proceeding, and the State and Company
shall request <that FERC recognize this Agreement
as a definition of the Company's water right in
those proceedings.

The Governor and Attorney General on behalf of <the
State and 1its agencies shall seek intervention in
support of the Company's efforts before the IPUC and
FERC, and shall actively support the 1issuance of
acceptable orders by both Commissions, and shall
provide authorized witnesses to testify in the
proceedings at the request of Company.

Company . .ghall,  if ne¢essary, file appropriate
pleadings or other documents with the Public Utility
Commissioner of Cregon for am order similar to that
stated in paragraph 12(A}). Such filing, if necessary,
shall be done within forty-five (43) days of the

"execution of this Agreement.

Conditions on Effectiveness

The provisions of paragraphs 7, 8, and 11 shall not be
binding and effective until each of the following
conditions have been implemented:

i. Amendment of the State Water Plan to implement
the provisions of Exhibit s;

ii. Enactment of the legislative program outlined in
paragraph 6;

iii. Issuance  of an appropriate order by IPUC as set -
forth im paragraph 12(A), or enactment of
appropriate legislation by the State of Idaho, as
set forth in Exhibit 5;

iv. Issuance of an appropriate order by FERC in a
" form acceptable to the parties as sst out in
paragraph 12(B)(i):

v. Dismisgal with o©prejudice of <¢he proceeding
pending before the IPUC in Case No, U-1006-124;

vi. Issuance of an appropriate order by the Public
Utility Commissicner of Oregon if Company has
requested one; and
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14,

15.

. 16,

17,

i8,

vii. Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibits 72 and 7B
attached to this Agresment.

B. In the event any of these conditions are not imple-
mented, or should this Agreement be terminated as pro-
vided in paragraph 16, then this Agreement shall be
void. )

Authority of Department of Water Resources and Idaho Water
Resource Board Not Affected

This Agreement shall not be construed to limit or
interfere with the authority and duty of the Idaho
Department of Water Resources or the Idazho Water Resource
Board tec enforce and administer any of the laws of  the
state which it is authorized to enforce and administer.

Waiver, Modification or Amendment

No waiver, modification, or amendment of this
Agreement or of any covenants, conditions, or limitations
herein contained shall be wvalid unless in writing duly
executed by the parties and the parties further agree that
the provisions of this section may not be waived, modified,
or amended except as herein set forth.

Termination of Contract

This Agreement shall terminate wupon the failure to
satisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 15, 1985, to determine if the
contract shall be continued or terminated.

Subsequent Changes In Law

This Agreement is contingent upon certain enactments
of law by the State and action by the Idaho Water Resource
Board. Thus, within this Agreement, reference is made to
state law in defining respective rights and obligations of
the parties. Therefors, upon implementation of the
conditions contained in paragraph 13, .any subsequent final
order by & court of competent Jurisdiction, legislative
enactment or administrative ruling shall not affect the
validity of this Agreement.

SuCccessors
The provisions of this Agreement shall bind and inure

to the benefit of the respective successors and assigns of
the parties. .



19,

20.

21,

Entire Agreement

This Agreement sets forth all the covenants, promises,
provisions, agreements, conditions, and understandings
between the parties and there are ne covenants, provisions,
promises, adreements, conditions., or understandings, either

oral or written between them other than are herein sot
forth.

Effect of Section Headings

The section headings appearing in this Agreement are
not te be construed as interpretations of the text but are

inserted for convenience and reference only.

Multiple Originals

This Adreement is executed in quadruplicate. Each of

the four (4) Agreements with an original signature of each
party shall be an original.

IN WIINESS WHEREOF. the parties
. 1984,

. hav executed this
Agreement at Beise, Idaho, this zg’f day of Qc._z?:zézﬁ

STATE OF

Governot of the
State of Idaho

IDAHO POWER COMEANY

By:& Qs o \%r'«'—‘—x

S E. BRUCE h
Chadrman of the Board

and Chief Executive

Qfficer

HN V. EVANS

JIN O

£

Attorney General of the
State of Idahd



ATTEST:

(;;;;5%%Z?f/Fﬁ?iéngaﬂéﬁiflbt&”g‘”/ (Seal of the State of Idaho)

DETE T. CENARRUSA
Secretary of Etate

(Corporate Seal of IdahQJf
Power Company) %

J &

Secretarz;pf<iiiiijower

CERIIFICATE OF SECRETARY

paul L. Jauregui, as secretary of Idaho Power Company,
a Maine Corporation, hereby certifies as follows:

{1} That the corporate seal, or facsimile therecof,
affixed to the Iinstrument is in £act the seal of the
corporaticn, cr a true facsimile thereof, as the case may be;
and

(2} That any officer of the corporation executing the
instrument does in fact occupy the official position indicated,
that one in such position is duly authorized to execute such
instrument on behalf of the corporation, and that the signature
of such officer subscribed thereunto is genuine; and

(3) That the esxecution of the instrument .on behalf of
the corperation has been duly authorized.

In witness whereof, I, PAUL L. JAUREGUI, as the
secretary of Idzho Power Company, & Maine corporation, have
executed this certificate and affixedé the seal of Idaho, Power

Company, & Maine Corporation, on this 2§22 day of MA,_,,_

Paul L regul
Secregary of Idaho/Power Company

- 10 -
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CERTIFICATE OF SECRETARY OF STATE

OF THE STATE OF IDAHO

PETE T, CENARRUSA, as Secretary of State of the State
of Idaho, hereby certifies as follows:

1. That the State of Idaho seal, or facsimile
thereof, affixed to the instrument is in fact the
seal of the State of Idsho, or a true facsimile
therecf, 25 the case may be; and

2. That +the officials of the State of Idaho
egxecuting the instrument do 1in fact occupy the
official positions indicated, that they are duly
authorized te execute such instrument om behalf
of the State of Idaho., and that the signatures of
such officials of the State of Idaho subscribed
thersunto are genuine; and '

3. That the execution of the instrument on behalf of
the State has been duly authorized.

IN WITNESS WHEREOF, I, Pete T. Cenarrusa, Sacretary of
State of the State of Idaho, have executed this Certificate andg
affixed  the seal of the State of Idaho on this Zf? day

of Opnfaber , 1984,

- PETE T. CENARRUSA
Secretary .of State
State of Idaho

STATE OF ID2AHO

et S e
73]
]

County of Ada

On this M&ay of Mu_ 1984, before me, a

Notary Publie, in and for said County and State, personally
appeared JAMES E. BRUCE, and PAUL L. JAUREGUI, kaown or

- 11 ~



identified to me =0 be the2 DSresident and  Secretary,
respectively, of Idaho FPower <Company, the corperation that
executed the foregoing instruwent, and acknowledged to me that
such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written,
Y PUBLIC,F IPano
Residing at

STATE QF IDAHD }
7 ss.

County of Ada )

On this ﬂf—ézday of M» 1984, before me, a
Notary Public, in and for said County and State, personally
appeared JOHN V. EVANS, known or identified to me to be the
Governor of the State of Idaho; JIM JONES, known or identified
to me to be the Attornay Ganeral of the State of Idaho: and
PETE T. CENARRUSA, known to me to be the Secretary of the State
of Idaho; and acknowledged to me that they executed the same.

IN WITNESS WHEREQF, I bave hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

- 12 ~
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Exnibit 1
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LEGISLATURE OF THE STATE QF IDAHO

Forty—eighth Legislature First Regular Session — 19835
IN THE
BILL NO,
BY
AN ACT

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING
SECTION 42-203, IDAHO CODE, BY MAKING CERTAIN ORGANIZATIONAL

CHANGES AND BY PROVIDING FOR THE MAILING OF NOTICES TO PAILD
SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-203C TOQ DPROVIDE THAT THE
DEPARTMENT SHALL CONSIDER PUBLIC INTEREST CRITERIA WHEN AN
APPLICANT'S APPROPRIATION WOULD SIGNIFICANTLY REDUCE THE AMOUNT
QF WATER AVAILABLE FOR A SURBORDINATED POWER USE; AND AMENDING
CHAPTER 2, TITLE 42, IDAHC CODE, BY THE ADDITION OF A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PERMITS ISSUED PRICR TO THIS &CT' S EFFECTIVE DATE.

Be It Fnacted by the Legislature of the State of Idaho:

SECTION 1, . That Section 42-203, Idaho Code be, and the same is
hereby amended to read as follows:

42-203. NOTICE UPON RECEIPT OF APPLICATICN —- PROTEST ——
HEARING AND FINDINGS —-— APPEALS. @f 4id 49¥4¥ VYHe pdddddé/

ippYevdl  dud  dffediivé ddi¥é df yRId  dddfigd/ (1) Udpon

receipt of an application to appropriate the waters of this
stats, the department of water resources, 3shall prepare a
notice in such form as the department may prescribe,
specifying: {a) tbe number of the application; ##d (b) the
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1

date of £iling thereocf/; (¢) the name and post—office
address of the applicant/ (d4) the souxce of the water
supply/; f{e) the amount of water to be appropriated/_  (f)
in  generat the  nature of <the proposed wusef (g) the
approximate location of the point of diversion/_(h) and the
point of use/, The department shall also stateidd in said
notice <that any protest against the approval of such
application, in form prescribed by the department, shall be
£iled with the department within ten (10) days from the last
date of publication of such notice.

€2) The director of the department of water resources
shall cause the notice to be published in a newspaper printed
within the county wherein the point of diversion lies, or in
the ewvent no newspaper 1s printed in said county, then in a
newspaper of general circulation therein. When the applicagion
proposes a diversion in excess of 20 c.f.s. or 2,000 acre fget,
the director shall cause the notice to be published in the
newspaper(s) sufficient to achieve statewide circulation. This
notice shall be published at least once a week for two (2)
successive weeks,

(3) The director of the department shall cause a copy of |
the notice of application %o be sent by ordinary mail to any
nerson who requests in writing to receive any class of notices
of application and who pays an annual mailing fee as
established by departmental requlation.

{4) Any person, firm, association or corporation concerned in
any such application may. within the time allowed in the notice
of application, file with said director of the
department of water resources a written protest against the
approval of such application, which protest shall state the
name and address of protestant and shall be signed by him or by
his agent or attormey and shall clearly set forth his
cbjections to the approval of such application. Hearing upon
the protest so filed shall be held within sixty (60) days from
the .date such protest is received. Notice of this hearing
shall be given by mailing notice not less than ten (10} days
before the date of hearing and shall be forwarded to both the
applicant and the protestant, or protestants, by certified
mail. Such notice shall state the names of the applicant and
protestant, or protestants, the time and place fixed for. the
hearing and such other 1information as the director of the
department of water resources may deem advisable. In the event
that no protest is filed, then the director of the department
of water resources may forthwith approve <the application.
providing the same in all respects conforms with the
requirsments of this chapter, and with the regulations of the
department of water resources. :
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{5) Such hearing shall be conducted in accordance with the
provisions of section 42-1701A(1l) and - (2), Idaho Code. The
directer of the department of water resources shall find and
determine from the svidence presented to what use or uses the
water sought to be appropriated can be and are intended to be
applied. In all applications whether protested or not
protested, where the proposed use is such (al) that it will
reduce the gquantity of water under existing water rights, or
(b2) that the water supply itself 1is insufficient for the
purpose for which it 1is sought to be appropriated, or (g3)
where it appears to the satisfaction of the department that
such application is not made in good faith, is made for delay
or speculative purposes, or (d4) that the applicant has not
gufficient financial resources with which to complete the work
involved therein, or (e3%) that it will conflict with the
local public interest, where the local public interest 1is

. deFined as the affairs of the people in the. arsa directly

affected Dby the proposed use/; tFhe director of the
department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve
and grant a permit for a sméller JI¢§¢ quantity of water than
applied for, or may grant permit upon conditions. The
provisions of this section shall apply to any boundary stream
between this and any other state in all cases where the water
sought to -be appropriated has its source largely within the
state, irrespsctive of the location of any proposed power
generating plant.

(6) Any person or corperation who has formally appeared at
the . hearing, f¢4Ii#¢ aggrieved by the Judgment of the
director of the department of water resources, may seek
judicial review thereof in accordance with section 42-1471A(4),
Idaho Code.

SECTION 2. That Chapter 2, Title 42, Idaho Code, be, and the
same is hereby amended by the addition therete of a NEW SECTION
to be known and designated as Section 42-203C, Idaho Code, and
£o read as follows:

42-203C, PUBLIC INTEREST DETERMINATION —— C(RITERIA —
WEIGHT — BURDEN OF PROOF.

(1) If an applicant intends to appropriate water which is
or ®may be available for appropriation by reason of a
subordination condition applicable to a water right for power
purposes, then the director shall consider, prior to approving
the application, the criteria established in section 42-203A,
and whether <the proposed use would significantly reduce,
individually or cumulatively with other wuses, the amount of
water savailable to the holder of a water right used for power
production and,- if so. whether the proposed use is in . the
public interest.



(2)y({a} The director in making such determimations for
purposes of this section shall consider:

{i) the potential benefits, both direct and indirect, that
the proposed use would provide to the state and loecal
Sefoisloiny g i

(ii} the econcmic impact the proposed use would have upon
glectric utility rates in the State of Idaho, and the
availability, foreseeability and cost of alternative
energy sources to ameliorate such impact, to the state
and leocal economy;

(1i1) the promotion of the family farming tradition:

(iv) the promotion of full economic and multiple use
. development of the water respurces of the State of
Tdaho; ‘

(v) whether the proposed development conforms to a staged
development policy of up to 20,000 acres per year or
"B0,000 acres 1n any four-year period in the Snake
River Basin above the Murphy gauge.

No single factor enumerated above shall be entitled to
greater weight by the director in arriving at this
determination.

{b) The burden of proof under this section shall be on
the protestant.

SECTION 3. That Chapter 2, Title 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
o be knownl and designated as Section 42-203D, Idasho Code, and
to read as follows:

42-203D. REVIEW OF FERMITS —— OPPORTUNITY FOR HEARING. The
department shall review all permits 1issued prior to the
effective date of this section, except to the extent a permit
has been put to beneficial use prior to July 1, 1985, to
determine whether they comply with the provisions of chapter 2,
title 42, Idahe Code. If the department finds that the
proposed use does not satisfy the criteria of chapter 2, title
42, Idaho Code, then the department shall either cancel the
permit or impose the conditions required to bring the permit
into compliance with chapter 2, title 42, Idaho Code. If the
department finds that the permit satlsfies the criteria
gstablished by chapter 2, title 42, Idaho Code, fthen the
department shall enter an order continuing the permit.

1=



The department shall provide am opportunity for hearing in
accordance with section 17012, title 42, TIdabo Code and
sections 5209 through 5215, +title 67, Idaho Code, £for each
holder of a permit that is either cancelled or made subject To

new conditions.
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LEGISLATURE QF THE STATE OF IDAHO

Forty-eighth Legislature First Regular Session — 1985
IN THE
BILL NO.
BY
AN ACT

RELATING TO THE ADJUDICATION OF WATER RIGHTS, AMENDING CHAPTER
14, TITLE 42, IDAHQ CODE, BY THE ADDITION OF A NEW SECTION
42-1406A PROVIDING FOR THE COMMENCEMENT OF AN ADJUDICATION
OF THE WATER RIGHTS OF THE GSNAKE RIVER BASIN; AMENDING
SECTION 42-1414, IDAHO CODE, TO MODIFY THE SCHEDULE OF FEES
FOR FILING A NCTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION
PROCEEDING AND PROVIDING A PROCEDURE FOR CCOLLECTION QF THE
FEES: AMENDING CHAPTER 17, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTICN 4£2-1777 PROVIDING FOR THE
CREATION OF THE WATER RESOURCES ADJUDICATION ACCOUNT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QOF IDAHO:

SECTION 1. That Chapter 14, Title 42, Idaho Code, be, and the
same is hereby amended by the addition of a NEW SECTION, to be
known and designated as Section 42~1406A, Idaha Code, and to
read zs follows:

42-1406A, SKAKE RIVER BASIN ADJUDICATIQON - COMMENCEMENT.

(1} Effective management in the public interest of the waters
of the Spake River Basin requires that a comprehensive
determination of the nature, extent and priority of the rights
of all users of surface and ground water from that system be
determined. Therefcore, the director of the department of water
resources on or after July 1, 19835 shall petition the district
court of Ada County to commence an adjudication of the water
rights of the Smake River Basin either through initiation of a
new proceeding cr the enlargement of an ongoing adjudication
proceeding. The petition shall describe:

— ] -



(a) the boundaries of the entire system wiithin the state
to be adjudicated;

(b) +the boundaries of any hydrologic sub-basins within the
system for which the director intends to proceed separately
with respect to the actions required or sutheorized to be
taken pursuant to sections 42-1408 through 42-1413, Idaho
Code; and

(¢} the uses of water, if any, within the system that are
recommended to be excluded from the adjudicatlon proceeding.

(2) Upon isgsuance of an order by the district court which:

(a) authorizes the director to commence an investigation
and determination of the various water rights existing
within the system:

(b) defines the system boundaries;

(¢) defines the boundaries eof any hydrologic sub-basins
within the system for which proceedings may advance
separately pursuant te sections 42-1408 through 42~1212,
Idaho Cocde; and

{(d) defines any Uuses of water excluded {rom the
adjudieation proceeding;

the adjudication shall proceed in the manner provided by the
provisions of chapter 14, ¢title 42, Idaho Code, with the
exception of sections 42-1406 and 42-1407.

SECTION 2. That section 42-1414, Idaho Code, be, and the same
is hereby amended to read as follows: :

42-1414. FEE§ FOR FILING NQOTICE OF CLAIM - In orxder to
provide an adequate and equitable c¢ost-sharing formula for

financing the costs of _adjudicatipg water rights Tthe
department of water resources shall accept no notice of claim
required under the provisions of section 42-4109, Idaho Code,
unless such notice of claim is submitted with & filing fee
based upon the qdn¥ity df wdfey ¢ldimdd vRidd SHAIT B
dévdrmingd di  ¢He ddrie Bddid dd yHe fé¢ f4¢ {iling 4o
ippliddgicn fdy 4 pérniy ¢ dAppropriided €l PUPrid vdudyd df
tHid didie df Prdiiqdd Id déd¥idn 424721/ Tddliid ¢ddé/ <tdept
tHa¥ yHeyd Fudh ¢ldist {3 id dodiédtidn Vigh 4 wdged gl
getABTidugd pufdVddy ¥¢é 4 v4lid peévnit ¢y Jideddd previdusly
iddveéd BY tHé deépirimeny of vdidf 4dnidididd¥idd ¥ 4 vdfey
Figut vHigh Mdd previgusly Yeed ddjdicd¥dd Uy 4 sydid dy
fddardl durd/ thé ¢IdIddny $YATY pdy & fIIlA4 {¢e df ddlY




¥éy dalldrd {$10/¢d) fee schedule set forth below. Failure
to pay the varisble water use fee ia accordance with the
fimetable provided shall be cause for the department to_ reject
and return the notice of claim to the claimant. Prdvided/
Hovdver/ vHit Bd f1ligg fed $Hdll Pé reddlyéd vith “ddy igigids
4% ¢1did vHed prodéddiddgs fF Adjudiddvidd  1oVelvidg ¢l
¢1din vdre undéy iy vihdd ¢HId déf/ CHipddy 133/ Livs  of
1971/ wds dSdd¢¥¢éd/ The fee schedule set forth below applies
to adijudication proceedings commenced or enlarged on or after
July 1, 1985 and to adjudication wproceedings for which a
proposed finding of water rights has not been filed with the
appropr iate district court by the department of water resources
prigr to July 1, 1985, -

A. Flat fee per claim filed:
1. Claims for domestic and/or stock-
waterind rights . . . . . . . . . . . .$25.00
2. Claims for all other rights. . . . . . . . .350.00
B. Additional variable water use fee for each claim filed:
1. Irrigation use! L $ 1.00 per acre.
2,  Power: $ 25.00 per c.f.s.
3. Aquaculture: $ 10.00 per c.f.5.
4, Municipal, Industrial, Commercial,
Mining, Heating, Cooling: $100.00 per ¢.f.s.
5. Public: $100.00 per c.f.5.
6. Miscellansous: flat fee only.
C Payment of a variable water use fee of more than

$1,000.00 may be spread out over ag many as five apnual equal
payments with 10 percent interest accruing on the unpaid
balance. ALl fees collected by the department pursuant to this
section shall be placed in_ the water rescurces adjudicaticn
account estaplished by section 42-1777, Idaho Code.

SECTION 3. That Chapter 17, Title 42, Idaho Code, be, and the
came’ is hereby amended by the addition of a NEW SECTION, to De
xnown and designated as Section 42-1777. Idaho Code, and to
read as follows:

42-1777. WATER RESOURCES ADJUDICATION ACCOUNT. - A water
resource adjudication account is hereby created and established
in the agency asset fund. Fee moneys in the account



are to be utilized by the department of water resources, upen
appropriation by the 1legislature, to pay the costs of the
department attributable to the Snake River Basin adjudication
provided for by section 42-74063A, ILdaho Code.

The state treasurer is directed to invest all moneys in the
account. All interest or other Income accruing from such
investment shall accrue to the account.
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LEGISLATURE OF THE STATE OF IDAHO

Forty—eighth Legislature First Reqular Session — 1985
IN THE
BILL NO.
BY
AN ACT

APPROPRIATING MONEYS TO THE OFFICE OF THE GOVERNOR FOR THE
DIVISION CF FINANCIAL MANAGEMENT, FOR FISCAL YEAR 13586.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. There is hereby appropriated te the Office of
the Governor from the general account the amount of $200,000 to
be used for the purpose of coaducting hydrologic and economic
studies of the Snake River Basin. A technical advisory
committee named by the Governor shall oversee the studies.
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LEGISLATURE OF THE STATE OF IDAHO

Forty—eighth Legislature First Regular Session - 1985
IN THE
BILL WNO.
BY
AW ACT

AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, EY THE ADRDITION OF A
NEW SECTION 61~502B TO PROVIDE THAT GAIN UPON SALE OF A
PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO THE BENEFIT OF
THE RATEPAYERS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1 - That Chapter 5, Title 61, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 61-502B, Idaho
Code, and to read as follows:

61-502B. ALLOCATION OF GAIN UPON SALE OF WATER RIGHT.

The gain upon sale of a public utllity's water right used

for the generation of electricity shall accrue to the benefit
of the ratepayers.



Exhibit 5

MEMORANDUM

SUBJECT: PROPOSED LEGISLATION RELATING TO UTILITIES COMMISSION AND ITS

JURISDICTION TO REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY
IMPLICATIONS GF SWAN FALLS COMPROMISE.

SECTION 1 -~ FINDINGS AND STATEMENT OF PURPOSE.--After
hearing testimony from the Office of the Governor, the Office
of the Attorney General, the Idaho Public Utilities Commis-
sion, the Idaho Department of Water Resources, the Idasho
Water Resources Board, the Idaho Department of Fish and Game,
other governmental entities and other interested groups and
indjviduals *of the State of Idaho, the legisiature hereby
finds that while portions of the testimony differ, the
[describe the settlement and stipulaiion] is in the public
interest for all purposes, including but not limited to, ail
purpeses under the Public Utilities Llaw, as amended,
Implementation of the settlement will resolve continuing
controversy over electric utility water rights in the Snake
River Basin above Murphy U.S5.G.5 gaging station. That
controversy has. rendered the amount of the water avatlable
for hydropower uncertain, thus placing at risk both the
availability of Tow-cost hydropowsr Lo ihe ratepayers and the
state's ability to manage an increasingly scarce resource.
This settlement balances all of the parties' concerns and
insures that existing hydropower-generating facilities will
remain useful, that ratepayers will not be burdened with
excessijve costs, and ‘that avajlability of water for
pdditional domesiic, manufacturing, and &gricultural uses
will judiciously expand.

SECTIOR 2 -- PUBLIC UTILITIES COMMISSION--JURISDICTION.--The
Idaho Public Utilities Commission shall have no jurisdictien
to -consider in any proceeding, whether instituted before or
after the.effective date of this act, any issue as to whether
any electric utility, (including Idaho Power Company), should
have or could have preserved, maintained or protected its
water rights and hydroelectric generation in a manner incon-
sistent with [describe the settlement and stipulation].

SECTION 3 -- IPUC--EFFECT OF AGREEMENT.--In any proceeding
before the Idaho Public Utilities Commission, including but
net limited to a proceeding in which the commission is
setting or reviewing the revenue requirement of any electric
utility (including Idaho Power Company), the commission shall
accept as reasonable and in the public interest for all
" purposes, the [describe the settlement and stipulationl,
"including without limitation the effects of implementation of
such [describe the settlement and stipulation] on the
utility's revenue requirements and hydroeleciric generation.



SECTION 4 -~ EXEMPTION.--Implementation of the [ ]
shall not censtitute a sale, assignment, <conveyance or
transfer within the meaning of §861-327, 51-328, 61-329,
61-330, and 61-331, I.C., to the extent any of those sections
may apply.



EXHIBIT 6

The executive branch of the State of Idaho and the Idaho

Power Company agree to recommend that the following positions
pe incorporated into policy 32 of the state water plan.

1.

The minimum daily flow at the Murphy gauging station should
be increased to 3,900 c.f.s. from April 1 through
October 31 and to 5,600 ¢.f.s from November 1 to March 31. )

The minimum daily flow.at the Milner gauging station shall
remain at zero c.f.s. )

Wew storage projects upstream from the Murphy gauge shouild
only be approved after it 1is determined that existing
storage above Murphy is fully utilized.

The Idazho Water Resource Board should consider reserving a
nlock of water for future DCMI purposes.

There should be &an EXpress recognition of the adverss
cffects of diversions for storage from the majinstream of
+the Spake River between Milner and HMurphy on hydropower
production from November 1 to March 21. In this regard,

-approval of any new storage projects that contemplate the

diversion of water during the November 1 to Marcéh 31 perioed
from the mainstream of the Snake River between Milner Dam
and Murphy Gauge should be coupled with provisions that
mitigate the impact such depletions would have onr the
generation of hydropower.

[The parties are proposing a policy which is neutral on the
question of which Company facilities should be considered
in mitigation decisions. At any later time the Board
considers that guestion, the parties reserve the right to
rake any position they deem appropriate. ]
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature - First Regular Session — 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING CHAPTER 2, TITLE 42, IDRHO CODE, BY THE ADDITION OF A
NEW SECTION 42-2038, TO PROVIDE THAT THE DIRECTOR OF THE
DEPARTMENT OF WATER RESOURCES SHALL HAVE THE AUTHORITY TO
SUBORDINATE RIGHTS GRANTED FOR POWER PURPOSES TO SUBSEQUENT
UPSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENSES GRANTED FOR
POWER PURPQSES TO A SPECIFIC TERM.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idaho Code., Dbe, and the
same is hereby amended by the addition thereto of a NREW
SECTION, to be known and designated as Section 42-2038, Idaho
Code, and to read as follows: )

43-203B. AUTHORITY TO SUBORDINATE RIGHTS -— NATURE OF SUBORD I~
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION
CONDITION — AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. The
director shall have the authority to subordinate the rights
granted in a permit or license for power purposes to subsequent

upstream beneficial depletionary uses. A subordinated water

right for power use does not give rise to any claim against, or
right to interfere with, the holder of subsequent upstream
rights established pursuant to state law. The director shall
also have the authority to limit a permit or license for power
purposes to a specific term.



SECTION 2. This Act does not apply to licenses which have
already been issued as of the effective date of this Act.

SECTION 3. An emergency existing therefor, which emergency is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval.
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Exhibit 78

Section 1:

1. The legislature finds and declares that it is 1in the
public interest to specifically implement the state's poweTl to
regulate and limit the use of water for power purposes and to
define the relationship between the state and the holder of a
water right for power ‘purposes 1o the extent such rvight exceeds
an established  minimum f£low. The purposes of the trust
established by Sections 2 and 3 of this act are to assuTe 4&an
adequate supply of water for all future beneficial uses and to
clarify and protect the right of a user of water for power
purposes to continue using the water pending approval of
depleﬁionary future beneficial uses. [Further findings will be
added :

2. A water rtight for power purposes which is defined by
agreement with the state as unsuberdinated to the extent of a
minimum Flow established by state action shall remain
unsubordinated as defined by the agreement. Any portion of the
water rights for power purposes in excess of the level so
established shall be held in trust by the State of Idaho, by
and through the Governor, for the use and benefit of the useT
of the water for power purposes, and of the people of the State
of Idaho. The rtights held im trust shall be subject  to
subordination te and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.

3. Water Tights £for power Dpurpeses Tot defined by
agreement with the stare shall not be subject to depletion
below any applicable minimum stream flow established by state
action. Water rights for power purposes in excess of such
misimum stream flow shall be held inm trust by the State of
Idaho, by and through the Governor, for the use and benefit of
the users of wWater for power purposes and of the people of the
State of Idaho. The rights held in trust shall be subject to
subordination to and depletion by future upstreanm beneficial
users whose rights sre acquired pursuant to state law.

4, The user of water for power purposes as beneficiary of
+he trust established by Sections 2 and 3 shall be entitled to
use water available- at 1its facilities to the extent of the
water right, and to protect its rights to the use of the water
as provided by state law agaiast depletions or claims not in
sccordance with state law,

5. The Governor or his designee is hereby authorized and
empowered to enter into agreements with holders of water rights
For power purposes to define that portion of their water rights
s+ or below the -level of the applicable minimum stream flow as
being unsubordinated to upstream  beneficial uses and
depletioms, and to define such rights in excess thereof as

-1~



being held in trust by the State according to Section 2 above.
Such agreements shall be subject to ratification by law. The
contract entered into by the Govermor and the Idaho Power .
Company on October 24, 1984, is hereby found and declared to be
such an agreement, and the 1legislature hereby ratifies the
Gavernor's authority and power to enter inte this agreement.

Section 2: This Act shall not be construed as medifying,
amending, or repealing any interstate compact.

Section 3: The provisioms of this Act are hereby declared to
be severable. If any provision of this Act or the application
of " such provisien to any person or circumstance 1s declared
invalid for any Teason, such declaration shall not affect the
validity of remaining portions of this Act.

Section 4: An .emergency existing therefor, which emergency is .
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval.
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LEGISLATURE OF THE STATE OF IDAHO

Forty—eighth Legislature Pirst Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING SECTION 42-1805, IDAHO CCDE, TO PROVIDE THAT THE
DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES GSHALL HAVE
THE POWER TOQ ESTABLISH RULES AND REGULATIONS. .

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-1805. be, and the same is hereby
amended to read as follows: ,

42-1805. ADDITIONAL DUTIES —- In addition to other duties
prescribed by law, the director of the department of water
resources shall have the following powers and dutiles:

(1) To represent the state in all matters pertaining to
jpterstate and international water rights affecting Idaho water
resources: and to cooperate with all agencies, now existing or
hereafter to Dbe formed, within the state or within other
jurisdictions, in matters affecting the developmént of the
water resources of this state. :

{2} - To prepare a present and continuing inventory of the
water resources of this state, ascertain means and methods of
conserving and augmenting these and determine- as accurately as
possible the most effective means by which these water
resources may be applied for the benefit of the people of this
state.
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(3} To conduct surveys, tests, investigations, research,
examinations, studies, and estimates of cost relating to
availability of unappropriated water, effective use of existing
supply, conservation, storage, distribution and use of water,

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or
agencies.

(8) To cooperate with and coordinate activities with the
administrator of the division of envirommental protection of
the department of health and welfare as such activities relate
te the functions of either or both departments concerning water
quality. Such cooperation and coordination shall specifically
require that: o

{a) The director meet at least gquarterly with the
administrator and his staff to discuss water quality
programs. A copy of the minutes of such meeting shall be
transmitted to the governor.

(b) The director transmit to the administrator, reports
and information prepared by him pertaining to water quality
programs, and proposed rules and regulations pertaining to
water quality programs. '

(¢) The director shall make available to the administrator
and the  administrator shall make available to the director
all notices of hearings relating %o the promulgation of
rules and regulations relating to water quality, waste
discharge permits, and stream channel alteration, as such
directly affect water quality, and notice of any other
hearings and meetings which relate to water guality.

(&) To perform administrative duties and such other
functions as the board may from time to time assign to the
director to enable the board to carry out its powers and duties.

{7) To suspend the issuance of licenses or permits of a
defined class or in a defined geographic area, as necessary to
protect existing uses, epnsure compliance with state law or
implement the State Water Plan.

(8) To promulgate, adopt, modify, repeal and enforce rules
and requlations implementing or effectuating the powers and
duties of the department.

The foragaing js a tye and cartified oopy of
the documant on fila at the departmant of

Water Resoy
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LAWRENCE G. WASDEN
Attorney Genecrl

STEVENL.CGLSEN .
Deputy Attorney General
Chief, Clvil Litigation Division

KARL T. KLEIN (ISB # 5156)
Depity Attorney General
Clvil Litigation Divisicn

MICHAEL C. ORR (ISB # 6720)
Deputy Altomey Ganeral
Natural Resowrees Divislon

700 West Jeflecson Strest Room 210
P.O. Box 44449

Boise, T3 8371 14449

(208) 334-2400

Attomeys for The State of 1deho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF TDAHO IN AND FOR THE COUNTY GFTWIN FALLS

Concolidated Subcase no. 92—23

J
In Rs SRBA )

} RESPONSES TO IDAHO POWER
Cusc No. 39576 } COMPANY’S ¥IRST SET OF

Y DISCOYERY REQUESTS

)

The State of Kkhho, Governor CL. “Buich” Otter, Attomey General Lawrence G.
Wasden, the Idaho Department of Water Resources, and David Tuthill, Director of the
Department of Weier Rescurces {collectively, “the Stie'”), hereby submit their responses
to “jdaho Power Company's First Set of Discovery Requests to State Defendants™

RETPOREES TO IDaG BOWER OIS FIRST SET of DISCOVERY REQURSTS PacE L OF 46
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(herzinafter, “First St of Discovery Requests™). The State has made good faith Inquirics
into the matters raised by Idaho Power Company’s First Set of Discovery Roquests in ihe
time silotted, is contimulng such inguiries, and eill supplement these responses, if
pecessary, as required by the Idaho Rules of Civil Procedure,

QRIECTIONS

1. Oblecting To ¥irat Set of Discovary Requests To The Extant They Are Propepnded
Teo Non-Parties,

The State objesty to each and every request and imteropatory in ldaho Power Company’s
First Set of Discovery Requesis 1o the extent they are propounded {o the Idaho Depariment of
Wier Resources (“the Departrnent™) end David Tuthill, the Director of the Depadment (Mthe
Dirsctor™). The Idaho Rules of Civil Pmeodire provide that Requests for Admissions,
Interrogetorics and Requests for Production of Documents are available only as to & “party” 10 &
case. Ser LR.CP. 33(a), 34(a), 36{a). The Depariment and the Dirsctor erc not partiss to the
Sruke River Basin Adjudication. ldaho Code §§ 42-1401B(2); 42-1401A(3). Withowt walving
these objections, the Department and the Director jein In these responsey.

Z Obloetion_Tg Ipterregstory No. 1 To The Extent It Applieg To Requesis jor
Admirsiog Nog 41-54.

The State objects to Idaho Power Company’s “First Set of Discovery Requests 1o State
Defendants™ (o the extent thal they sxeesd the Emitation of forty (40) inierrogatoties estabiished
in Rule 33(s) of the Idaho Rubes of Clvil Procedure, Idaho Power Company's discovery requesis
include an interrogatory requesting that “for cach of your responses to Requests for Admission 1
fhrough 54 that is not an unqualified admission, nate the mmber of the Request for Admission,
state all facts upon which you base your response, identify each person who hes knowledge of
these facts, and identify ell docurnents and other mngibie things that suppart your reapoase.”

Combining muliple Requests for Admieion with a single Inteyrogatory in this manner
iransforms cach Regqueal for Admission imio & separats Interrogatory. Sse Safeco of America v,
Rewstron, 181 FRD. 441, 445-46 (C.D, Cal. 1998). Further, the State has made no unqualificd
sdmissions in i1s responses to the fifty-four Requesic for Admission in Idate Powet Company's
First Set of Discovery Requests, Thuy, Idsho Power Company's First Set of Discovery
Requestz Includes ffty-four (54) scparstc interrogmicned, in violadon of the forly (40)
ipterrogatory limit established by Rule 33() of the Idsho Rukes of Civil Procedare, Sre id
Nonctheless, withont welving this objection, the State has responded to sach of the GRly-four
merrognlories.

3. ) Yo BT, 1819, 21-24 3 44
(i Ex 8 Br 3

The Stats also objects to Idzho Power Company’s first set of discovery requesis to the exient

they contravene the Order Granting in Part, Denying in Part Motion to Dirmisy; Consolidating
Common Issuss Into Consofidnted Subcese; And Pomiiting Discovery; And HNotics of

RetsCrEEs TO Inwdso PORER COMPANY'S FIRST SET OF DIRODVERY REQUESTS PAGL 2 OF 46



Scheduling Conference (July 23, 2007) (“Order”), This objection applies 10 Requests for
Admission Nos. -11, 1819, 21-24, 26, 28-30, 32, 35-18, 44, and 46-54, end the corresponding
mterropatorics and requests for prodiuction of decuments.

The Order provides that “prelimioery fsvues” of the scope and owntrship of the disputed watsr
rights will be addressed and resolved first. Following thoss delerminations, “this Court will
wansfer issuex of comphance and epforcement o an adminisiratlve body of spproprieae
jurisdicion.” Owier st 13. Requests for Admisslon Nos. -11, 13-19, 21-24, 26, 28-30, 32, 35-33,
44, and 46.-34, and the commesponding Interrogalories and requests for production of docements,
ek dircovery on Issues of compliance with and cnforcement of the Swan Fally "Agreswent”
(hereinaher, “Swan Falls Agreement™ or “Agresmeal’™) and s clafm thal has boon dismlssed
Accordingly, these requests and inkemogatorics xcesd the scops of the subject matter of e
pending action, as limited by the Cournt, and therefore excaed the scope of discovery under Rule
26(bX1) of tho Idabo Rudes of Civil Procedure,

d, ObjecHon To Dlyeoyery Requests Nog, 7-8, 10-1], 1813, 21-24, 26, 28-30, 33, 3538,
! &t OF Tho & e River Bagdn Adjudicatipn

Eatsblithed Ry Tdaho Law.

The State alsy objects to Idsho Powor Company’s first set of discovery reguess to the extenl
they sxcsed the scope of the Soske River Brtin Adjedication wnder applicable Jduho law. This
objection applies to Requests for Admission Nos. 7-8, 10-11, 13-19, 21-24, 26, 28-30, 32, 35-3E,
44 pnd 46-54, and the corresponding interrogatoriey aml requests for production of docurments.

The Idaho Code and controlling Idsho Supreme Court precedent peovida that & claimsnt may not
obtain review of agoncy actions of the Department of Weier Resources In the Sorko River Basin
Adjudication. Ideho Code § 42-1401D, Twin Falls Canal Co. v. IDWR, 127 kdeho 688, 905 P.2d
89 (199%). Requests for Admission Noz, 7-8, 10-11, 18-19, 21-24, 26, 28-30, 32, 35-38, 44 and
46-54 contraveno these limiations beceuss they seck to develop or suppord claime that expressly
zeek, or woulkd necsssarily entail, judicial review of agency asctions of the Deparoment of Waier
Resources in the Snake River Basin Adjudication. These requests aid interrogatories therefore
exeted the scops of the Snake River Basle Adjudicstion under Idabo law and the scope of
dscovery mder Ruls 26(b3(1).

X 1 211-24, 26 44, 47 and 49-
&4 Ay Coptpary To The Regnlrement OF Exbauetion O Admintirative Remedier,

The Stiate also objects to Ideho Power Company’s first sal of discovery nequests to the
extent they seck 1o develop or support clabms seeking or requiring judleisl reviow of the
administrative actions of the Dircstor andfor the Department.  This objection applies to Requents
for Admission Moy, 7-8, 18-19, 21-34, 26, 28-30, 35, 44, 47 and 4%-54, sod the corresponding
interroguiories and requents for production of documents.

Cladrns for judlclal review of the adralnlistrative actions or decigions of the Direcior and

the Depariment may oot be mised, beard o otherodse developed in = court or by ths use of
judicial procedures in the absence of » final ageney action and & fully developed administrative
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record, and until edministrative remedias have been extinusied. Amerfean Fallr Res, Dist, No. 2
w IDWR, 143 Idaho 862, 154 P34 433 (2007); Idshe Code § 67-5271, Requants for Admission
Nos. 7-8, 18-19, 21-24, 26, 28-30, 35, 44, 47 and 4554, and the correaponding inlermogatorics
and requests for production of documenis, expressly seek or pecessarily require judicial raview
of edminisirative actions of the Director andfor the Depariment in the absence of & finsl agemcy
action end & fully developad sdministrative record, and prior to the exhaustion of sdministrative
remodics,  Thess requesia and interrogatories are thersfors in violstion of the cxhsustion
requiteint set forth in chapter 52, Title 67, idaho Code and applicsble decisions of the Idsho
Suprems Cowunt

REOUEST FOR ADRMISSION NO, 1; Admit that if the quemlity of water rights in & baxin
axesedt the physleal supply of water available during alf or porilons of & yeor, that bagim is
considered “over approprinted.”

RESFONSE TQ REGUEST FOR ADMISSION NO, 1; Objection. This Request for Admission
seeks disclosiro of confidential attorney work-prodoct. Without waiving this objection, the State
denies this Request for Admission.

Cbjection. This Interrogatory and the comesponding Request for Production of Documments seeks
disclomue of the confidential stiomsy work product, Withoul waiving this objection, tho Stet
responds that the concept of “over eppropriation” as proposed and defined by Idaho Power
Companry is conlrary to the prior appropriation doctrine a8 establishied by Idaho lew,

REQUEST POR_ADMISSION NQ, 2: Admit thet the concept of “ever appropration™ applies
both (o purface and interconnecied ground water.

RESPONSE TQ REQUEST FOR ADMISSION NOQ, % Denied.
TORY - § : S e

Responze To Interrogatory — Request For Admiesion No.l, which the Stale incorporaies horein
by this reference,

REQUEST FOR ADMISSION NQ.3: Admit hat when » basin is “over appropdated,” thers s
no unapgroprinted water avallablo for new appropration.

RESPONSE TO REQUEST FOR ADMISSION NO, 3; Denied.
RESPONSE TQ INTERROGATORY NQ, | — REQUEST FOR ADMISSION NO, 3; See the

Response To Interrogetory — Reguest For Admission Ne.1, which the State incorporales wrein
by this reference,
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REQUEST FOR ADMISSION NQ, 4¢ Admit that the water rights listed in Paregraph 22 of the
Complaint are the only Idaho Power water rights which the State contends are subjoot to the
Svan Falls Agreement, and that Jdeho Power owns other water rights at other facilities,
Including bydropower projects, which ars not subject to the terms of the Swan Falls Agreement.

RESPONSE T REQUEST FOR ADMISSION NO, 4: The State denies this Requesi for
Admission to the extént it implize that Idoha Power Company holds logal dtle to all of the wates
rights listed in Paragraph 22 of the Complalnt  The Siafe also denles that the water rights listed
in Parapraph 22 of the Complaint are the only water rights that ars subject (o tho Swan Falls
Agreement. The State admits that [daho Power Company ownt other water rights at other
facililies, incdluding hydropower facifitics, which are not subject to the Swan Falis Agreement.

4 —~ RECLIEST B_A d: In

ition to the water rights listed I Paregraph 22 of the Idaho Power Company’s *Comgslaint
and Petition for Declarstory and Inimetive Refiaf™ (*Complaing™), the Swan Falls sstilement also
eqcomparses watzr rights 02-20324, 02-2032B, 02-40804, (12-4000B, 02-40004 and 02-4000B,
teneficial wes water right clalma 37-20709, 37-20710, end 02-10135, and saty other clelms for
water rights for power purposes at eny of the Idaho Power Company fecllities referenced in
Paragraph 7 of the Swan Folls Agreement. Further, it shoukl be noted it the Agresment was
only one compenent of the setlement of the Swmn Falls controversy. Ths sstilement aiso
incioded smeadments to the Siats Waler Plan and the ensciment of a oumber of pieces of
implmentng legislation. Among cther things, this legisiation establidies & trust and provides
that “falny portion of the waier cghts for power purposes In cxecss of the minfmum fows
catablished at the Marphy Gage] shall be held in trust by the state of Idsho.”™ Idaho Code § 42-
203B(2), (5). Thus, it is ncomect o characierize the water rights as to which ownesship is
dispoted in this consolidated subcsse mx “ldaho Power water rights” insofar es wuch a
characterizaticn implies that Tdaho Powsr Company has legal ownership of the water rights hzld
in iresl. The Sinte holds lepal Gils to the water rghls beld in trust for the benefit of Idaho Power
Company and the People of the State of Idsho. fd As one of the beneficiaries of the trust, Idsho
Power Company may uss the veater avallsble at its facHties for power purpossa o the extent of
the water rights held in trust, “subject to subordination 1o sad depletion by future upstream vsers
whaose rights aro ecqjuired pursuant te Stats law, including compliance with the requirements of
fdsho Code § 42-203C" fd

A

For pruposes of identifying the documeaty that support this response, the Stie refens to
documents previously provided to Ideho Power Company via hand delivery (o Jamey C. Tocker
on December 22, 2006, and via mervice of the State of Ideho’s Flrst Set OF Requesis For
Admistion And Regquesty For Produetion Of Documeats To Idabo Power Corspany, dated
Oelober 18, 2007. The hand delivery to Jdaho Powsr Company of December 22, 2006, included
the follawing:

i, MNotices of Change of Water Right Ovmership,;

2. A five-page leiter fiom the Attomery Generzl to the Department explaining the
tasis for the Notices of Change of Water Right Owmership;
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3. Copies of documents that were cited n the Attomey General's letter, or thar
otherwise mpported the Notices of Changs of Water Right Ovwnorship, incloding
the following:

a The Swen Falls “Agreement” of October 25, 1984,

b. the Federsl Energy Regulatory Comanission (“FERC™) order of March 25,
1988 in the proceedings on Baho Power Company®s petition for a declnratory
order on Lhe Swam Fails Agreement (FERC Docket EL-85-38-000);

. the Joint Agreement Regarding Fish and Wikdhife Studiea (EL-85-38-000),
between !dabo Power Cormpany and ths United Siates Marine Figherics

Bervice;

d. Lngi_datnn enacted to implement the Swan Falls settlerremt, incinding:

i
i
TiL,
v,
Y.
.
vii,

1985 Jdaho Sexvion Laws, Chapter 14 (SB1007)

19835 Kabho Seasion Lasws, Chapler 16 (SB1007)

1985 Idubo Session Laws, Clupler 17 (SB1008)

1983 Idabo Sesslon Laws, Chapier 224 (HHB184)

1985 Idaho Scsslon Laws, Chapier 204 (SB1205)

1986 Idahe Session Lawe, Chapter 116 {(SB1358)

Idaho Code §8§ 42-203 A, 42.201B, 42-203C, 42-203D and 61-502B;

¢. Lepiative history of \be Jogislatton enacted to Implement the Swan Falls
settiement, imchudimg:

L

Pages 58-61 of the 1985 Journal of the State Senato (Statement of
Legislative Intens for STO08);

i Minutes of the Senate Resomres & Environment Carnmitiee for

ii.

lv.

. Jmnuary 1, 1985
2. Jaouary 11, 1985
3. January 21, 1985
&, Jenuary 25, 1985
5. February 1, 1985
6, March 4, 1985
7. Febmazy 19, 1986
Minutes of the Senste Stete AfTalrs Commlncc for:
1. Janmory 25, 1985
1. Februsry 1, 1985
Iinutes of the House Resowrees & Consarvatlon Commines for:
1. February 1, 1983
2. February 11, 1985
3. Fetmuary 19, 1985
4. March 7, 1985
S, karch 13, 1936,
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f. Distrdct Court filings:
i. Consent Judgment in Ada County Case No, 81375
ii, Conseat Judgment in Adn Coumty Case No, 62237
iti, Order for Erdry of Judprem in Ade Counly Case No. 62237
iv. Stipulation for Entry of Judgment In Ada County Case No. 67237,

g. The Contract to Implement, Chap. 256, Scss. Laws 1983 of October 25, 1984
(‘1180 Contrect™);

k1983 Idaho Sesshon Lawes, chapier 259;
i, Idaho Code &8 61-539, 61-540;
3. Legislutive History for the 1120 Contract, locluding minutes of the foliowing:
1. Scmaie Resomrees & Environment Committes, March 30, 1983
. Senaie Resovrces & Enviroament Commifter, Apedl 4, 1983
i, House Resources & Conservalion Canmities, April 8, 1983;
k. Lepal deseripiions for points of divenaion and places of use,
The documents proviously provided to Jdeho Pawer Compeny via zervice of the State of Idaho’s
Firat Set Of Requests For Admission And Requests For Predoction Of Decuments To Idaho
Power Cornpanty, dated October 18, 2007, Inchided copics of the following:

Exhibit Ne. in State's First

Set of Discovery Requerty Document

1.1 1934 House Bill 675 and its Stetemen! of Purposc;

12 1984 Heuse Bill 459 mmd its Siztement of Purposs;

13 1984 House Bill 574 and s Steternent of Purposs;

1.4 1985 Senate Bill 1008 and its Swtemoent of Purpose

1.5 1985 Senats Bill 1005 and itx Statement of Purpose;

1.6 Complets set of minutas for the 1985 mestings of the
Senate Rerources and Environmert Commiltes, inchading
attachments;

1.7 IMinutes of ihe meetings of (he {985 meetings House

Resouress and Conservetion Committes, incinding
sitachments, for January 17, 21 and 31; Felmuary 1, 11,13,
15, 19 and 25; and for March 7;
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Exhibil No. in Stale's Firgt
Set of Discovery Requests

1.8

IRY

2.1

22

23

2.4

25

26

27

2.8

19

210

Dooument

Minutes of the mestinge Senats State Affairg Cormmittes of
January 23, 1985 md Febnumary 1, 1985;

Pages 22 and 58-61 of the Journal of 1he State Scoale,
Orpantzstional Scsslon and First Regular Sesxion of the
Forty Eighth Legistature of the Stats of Ideho, 1585;

1086 Senafs Bill 1358, Incinding eméndnent, and
Statement of Pirposs,

Mimes of the mestings of ths Senate Resources and
Enviroomes Commuittes of Fobrusry 5, 1986, d
February 19, 1986;

Minutes of the meeting of the House Resources and
Conrervation Committes of March 13, 1986;

Complets sat of the minutes of the 1926 Idaho Leglslative
Counctl (Interim} Conumittee on Ground Water Resourses,
including atischments and Final Report;

Completz sxt of the minutes of the 1993 Idzho Legistative
Comei] Interim Committes on Aguifer Rechargs, inchuding
pttnchments and Final Report;

1954 Senate Rilly 1564, 1565, 1574, and 1575 and thelr
Statements of Purposs;

Mitutes of the Senste Stats AfTsirs Commilies meeting of
March 9, 1994;

Minutes of the mezting of the Sepate Resources snd
Emvironment Committee, including attachments, of
Warch 11, 1994;

hiinutes of (he meetings of the Housa Resouress and

Conservation Commintes, lncluding artachoments, of
wrrch 21, 1994, and Murch 23, 1994,

Page 413 of the journal of the House of Representatives,
Second Regular Seasion of tha Fifly Second Lapnlature of
the Stats of Tdako, 1994;
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Exhibit No, in Sinte's First

Set of Discovery Recueiy DReocoment

211 Page 269 of tho Journal of the Stale Senate, Second
Regular Sexsion of the Fifty Szeond Legisldum of the Stats
of ldaho, 1994;

3 The macpayer complaint fited with the Ideho Poblic
Utiifties Commission in une 1977, inittating JPUC Caye
MNa. U-1006-124:

4 A ketter to Governor Evens from Idabo Power Company
Chiel Executive Officer James Bruce dated Agril 11, 1984;

5 A leter 16 Tdabo Power Company Chisl Exaculive Officer
Jarnes Bruce from Qovernor Evans dated May 9, 1984,

6 A leiter 15 Goyemor Evans from Idaho Power Company
Closf Executive Officar Jomwes Bruce dated hMay 23, 1934;

7 The “Framework for Finel Resolution of Snake River
Water Rights Controversy” of Ocfober 1, 1984,

8 The Swan Falls *Agreemem”™ of October 25, 1934;

9 The *Conlrsct to Inplernent Chapter 259, Seyr. Laws,
19837 of Oetober 25, 1984;

10 Thz 1dabo Woer Resources Board resohition of March 1,
1985, spproving amendments to Policy 32 of the State
VWater Plan:

1t 1985 Idaho Sexssion Laws chapter 14

12 1985 Idaho Scasion Laws chapters 15 and 16;

13 1985 Idaho Sesston Laws chaplers 17, 18 and 19;

14 1985 Idaho Scrston Laws chapter1 62;

15 1985 Idaho Session Laws chapter 204,

16 1985 Idaho Session Laws chapter 224;

17 1986 Idnhe Sesecion Laws chapler 117,
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Exhibit No. in Siste's Fired
et of Piscoyery Remuegty

18
19

20

21

N

27

29

30

Doaupent
1964 Tdahs Sexglon Laws chapter 274;

19%4 Idaho Scssion Laws chapler 433;

“Cutrerts,” Movember 1984, "Special Swan Fells
Agrecment Edltion™;

“Cirrents,” Japtory 1985 “Special Swam Falls Edition II7;
“Currents,™ March 1985, Yol. 3, No. 3;

“Currents,” October 1985, “Special Water Allocation Rules
Edition";

Currents,” December 1985, “Special Waier Allocation
Rules Edidon II™;

“Currenits,” September 1986,” State Water Plan Draft™”
cdltion;

A letler dated Juno 13, 1985, from Thomes G, Nelsom, of
Maison, Rosholt, Robertson, Tolman & Tucker, Chtd,, 1o A,
Kennmeth Dunn, Director of the Jdaho Departraent of Water
Respurces (inchiding attachment);

A letter dated November 5, 1985, from Thomas G. Melson,

of Nalson, Kosholt, Robertson, Tolmen & Tucker, Chtd,, to
M. Kea Dunn, Director of the ldabo Deparlmend of Water

Resources (including attachiments);

Idaho Power Company’s “Petition for the Amendment of
Rule 5.2, of the Water Appromiation Rules and
Reguiations Adopied Aptll §, 1986," Hled

with the Department of Water Resources on April 28, 1986;

[daho Power Company’s “Petition for Declaratory
Judgment™ filed in the Digtriet Court of the Fifth Judicial
Disirict of the Stato of Idsho, In end For the County of
Twin Fullg, Care No. 33256, on Apqil 28, 1286;

idaho Department of Water Resources Water Right Permit
No. 01-T054:
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Exhibit Mo, in Staic’s Fiml

Soi of Digcovery Requesty Document
31 Idsho Departiment of Water Resources Water Right Permit
Nog, 37-7842;
32 The Idabe Department of Water Resowrces” Policy and

Implementatlon Plan for Processing Water Right Filings in
the Swan Falle, ismed November 3, 1988,

Addhional documents supporting the Stawe’s response are identificd below. Coples af tikse
documests are inchrded with thess responses,

Memomndum 1o Jamey B Broce from Thomas G. Nelson regarding tim possibility of
uging the Swan Falls water right to stop upsiream depletion of the Srake River (June 22,

1976);
Minutes of the Legislztive Counttl Comemittee an Water Rights (May 10, 1983);

Winutes of the Second Meeting of the Snske River Technieal Advisory Commilitee (July
15, 1983):

Mirutes of the Qrgavizational Meeting of the Spake River Technical Advisory
Commitiee (June 29, 1983);

Minutes of the Third Mesting of the Snake River Technical Advisory Commities (August
4-5, 1983);

“Neows Release” from the Office of the Govemor (Jaouary 4, 1983);
Executive Order 84-19 (Ciliee of the Govemor}

Mlntdes of the First Meeting of the Snake River Stadles Advisory Commitice {Feb. 7,
1985)

Memorandum to Governor Evang from Keith Anderson reganding the third mecting of the
Snake River Studics Advisory Committea (May 22, 1985);

Memorandum from Sherl Grow 10 Dick Gerdner res sumunory mimites of the Snake River
Stxires Advisory Cornmittes (Dec, 11, 1986);

Memorandum to Goveror Evamy fom Keith Anderson regarding the Gtk and finel
pieating of the Snaks River Stodiss Advisory Commitiee (Tkec. 22, 1986);
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Memorendum to the Sneke River Advisory Commitee fom Dick Gardoer reparding
eronomic sudics update (Aug, 12, 1580);

Testirsony of Governor John V. Evans on Proposed Revisions in Stats Water Plag Policy
Numbsr 32 (Feb. 5, 1985);

Affirmation of Continuation of Agrecment (May 15, 1985);

Letter to the Honorable John V. Evans from Atomey Geneot! Jim Jones (Oct. 25, 1584);
Letter to the Honorable John ¥, Evans from Aftorney Genzral Jim Jones (iny 17, 1984);
Letier to tho Honorable John V. Evane from Attorney Geperal Jim Jones (Oct. (7, 1984);
Idaho Water Rights Defense New Letter (Oct. 19, 1984);

Medintor's Term Sheet;

Minwtes of the Third Mesting of the Soake River Studiea Advisory Conumiltes {Apdl 18,
1985},

Certified copy of cese file, FERC Docket Ne. EL-85-38400

Memomodym to Norm Young from Alan Robertson regarding iributary determination,
Milner to Swan Falls (Aptdl 14, 1985);

Revisw of Flow &1 Svwan Faollx In Redetion To Its Power Rights (Feb. 7, 1984);

Brief of Respondent 1duho Power Company on Rehesring, Miles v. Mdoho Power
Campany, [daho Suprems Court case no. 16614 (Feb. 21, 1589);

Brief of Respondent Hdaha Power Company, Mifzs v. Idahe Power Compary, Idabo
Supremms Court cass no. 16614 (Jan, 21, 1987);

Letier to Pant L. Jaregw! from Patrick Kols (Jan. 19, 1984);

Exhibitx 1-5 1o Jdaho Powsr Company’s ‘Petitlon for Declarstory Judgment" fited in the
Disiriet Court of the Fifth Judicial District of the State of Idahe, In and For the County of
Twin Falls, Case Nao. 38256 (April 28, 1986);

Letter to Mark B, Clark from Thomas G. Nelson regaxding Ade Covnty case no. 81375
{Angust 29, 1989);

Memo (o Norm from Ron regarding commencernent of permit processing (May 2,
1988);
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“Picking up the Picces After Swan Falls,” by Norm Young (Dec. 8-9, 1989);

Necded Water Rasources Programs In The Snake River Basin by Snske River Technical
Advisory Committes (Nov. 1583);

Water Resowrces Management Needs In The Snake River Basin Exccutlve Summary by
Snnke River Techaleal Advisery Committee (Nav. 1933},

Commentery oa Svean Fally Resolotion by Parck D. Costello and Patdek J. Kole
{Summer 1985);

Leiter to the Honorable Jobhn D, Dingell ﬁ'o:ﬁ Qovernor Cecil Andrus regarding HR. 519
{Swan Falls Legistation): Iizho's Comments oa Issucs Raised by FERC and NMFS (July
24, 1987);

Lexacy of Light, by Susan M. Stacy (19813

Letier to R, Keith Higginson from Thomas Q. Nelson regarding Swan Falls Policy md
tmplemenmtion Plan (Oct. 14, 1988);

Capy of case file, Idahe Public Utilitics Comraission docket na. U-1006-244;

Memorandum to J. Vard Chetbun from Pat Coatelle regarding clements of the Swan
Falle legislative package and their relation (o overall ngreement (Feb., 4, 1933},

Altendance sheets for Idsho Water Resources Board Public Hearings on Amemdments
To Palicy 32 of the Siate Water Plan, including stischmenty, exiiibits and testimony {(Jan
& Feh., 1985);

Latter to Me. Pal Coatello from Shex] Chapman (Oct. 15, 1984,

Idaho State Water plan adopted by the Idsho Water Resowurces Board (Jan. 19, 1982);

Armended Compleint, fdaho Power Company v. Stale of Idahe, Ada County casa no.
§2237 (Nov. 8, 1977);

Second Amended Complaint, fdeho Povwer Company v. Siate of Hdaho, Ada Coury case
po. 81375 {Dec. 28, 1983}

Noticz of Dismizal of Certain Defendants, fdiho Power Camparny v, Stats of Idako, Ada
Coamty caxe no, 81375 {Oct, 25, 1984},

Ovder for Judgment aod Consent Judament, fdako Power Comparny v. State of Idake, Ada
County caso no, 81375 {Feb. 16, 1950);

Minutes of Mceting No. 3-84, Idahe Water Resourcs Board, Botse, Idabo (Nav. 2, 1984);
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Letter io the [daho Department of Wator Resonrees from Attomey General Lawrenez G,
Wasden regarthing Notices of Change in Water Right Ownership Under Swan Falls
Agreement and Implementlng Legislafion (Dec. 22, 2006);

Notices of Change in Water Right Ownershlp (Dec. 22, 20006);

Leiter to James C. Tucker from Chief Deputy Atiorney General Sherman F, Furey I
regarding Notices of Chanpa in Water Right Ownership Under The Swan Falls

Agreement and Implementing Lagtslation (Dea 22, 2006);
Attachmenis io Notices of Change in Water Right Qwnership (Dee. 22, 2006);

Letter to the Idaho Depariment of Watar Resourees fram Attomoy Geaeral Lawrence G,
Wasden regarding Notices of Change in Water Right Ownership Under Swan Falls
Agreement and Implementing Legislation (Jan, 2, 2007);

Moticea of Change of Witer Right Ownership (Jan. 2, 2007),

Letter to ths Honomable Lewrence G. Wesdsn from Bruce Neweomb {Feb. 27, Z006);
Adtormey General Oplolon 06-2 (Mzrch 9, 2006);

Attomey General Opinion 06-24A (Feb, 13, 2007, cffective March 9, 2006);

Swan Fells Datz Arnd Research Program Status Report by [dahe Technienl Commities on
Hydrolegy (MNov. 1987);

Memoreadim to Alan Robertson, Weype Heas, and Norm Young from Paul Castelin
regarding strearnflow depletion criteria, Snake River comridor, Milner to Murphy (Sept.
18, 1985);

Lelter te A Kenneth Dunn from Clive J, Strong rogarding permit no. 36-7815 and 36~
7894 of Idsho Lend end Cattle, Inc. dita Heiss Charolais Ranch (Sepi. 17, 1986);

Letier to Chive J. Stromg from Thorna G. Nelson regarding permit nos. 367815 and 36-
7804 (SepL. 25, 1386 '

Minutes of the Second Mecting of the Snake River Advisacy Studles Commitice (har.
14, 1985

Mesting of the Snaks Rlver Studies Advisory Committes (Oct. 3, 1983);

Minutes of the Stwth Meeting of the Snake River Tectmical Advisory Committes {OcL
11, 1583y
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Resolution Bafore The daho Water Rescurces Board Tn The Matier of Palicy 32 of the
Stats Watsr Plan (Mar. 1, 1985);

Recordings of Idzho Water Resources Board publle information meetings on October 25,
1984, October 31, 1984 and November 1, 1984;

Recordings of Senate Resources & Environment Committes meetings of January 18,
1985, Jermrary 21, 1985, January 25, 1985 and February 1, 1985;

The State idenfes the following perzons as having knowledge of the facts, The Stxte hat mode
e good fuith effert to determine the contact information for thess persons in the time allotied, end
will suppleraent with eny additional guch information required vnder the Ideho Rules of Clvil

Procedure:

Name
Hal Anderson

Cecll Andrus

David Barber

Charles Brockway
Jomes E. Bruce

Roz Carlson

Ben Cavanesy
Sherl Chapman

Pamrick Coslsllo

Miks Crepo

Paul Cunningham

REFCHRIES TO IDAH0 POWER COXPANY'S FIRST SET UF DIBOCOYER Y REQUESTS

Addreys & Telephone Numbst

Idzho Department of Water Resourees, 322 E. Front Strest, Boize,
Ideha, B3720-0098; 203-287-4 200

Offics of Governar, 539 Main St,, Boise, ID, 83702,
(2083 132-0102

Office of the Attorney General; PO Box £3720, Boise, 1D 83720;
(Z08) 334-2400

P.0. Box 322, Boise, [, 83720-0098, (208) 2874800

University of Idaho, Collego of Law
208-8RB5-4628

251 E. Front Street, Sudic 205, Bolse, Idaha 83702
208-1341775
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Katl J. Dreher

A. Kemneth Diomn

John V. Bvany

Kent Foster

Richard L., Gurdner

Mike Qilmore

Geae Gray
Wayne Haes
Richard Eahn
Joel Hamilton
John Hatch
Richard High
Pt Jomegul
Fim Jones

John Keyes

Petrick Kole

Logm Leanbam
Roger Ling

Brown and Caldwell; 1697 Cole Blvd,, Suite 200, Golden, CO
30401; (303) 239-5400

44640 S, Heritages Palms Drive, indlo, Colifornls 92201
760-360-2831

Holden, Kidwell, Hatm & Crepo, PLLC; PO Box 50130, Idaho
Falls, 1T 83405; (208) 5230620

752 E. Braemere Road, Bolss, Jdahe 53702
208-855-8878

Office of the Attomey Gepernd; PO Box 83720, Boise, 1D §3720;
(208) 3344130

PO Box §302 Boixe, I3 83707, (208) 412-7651

idaho Supreme Courty PO Box 83720, Boise 1D 83720;
(208) 334-3186

ldaho Potato Commisslon; PO Box 1670, Esgle, (D §3616-2104;
(208) 334-2350

Ling, Robluson & Walker; PO Box 396, Rupert, ID £3358;
(208) 436-4717
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Tim Luke

Jemes McClme
Brian McOmib
Eilcen Matm

Thomes G. Nelson

Laird Noh
bilke Nugent

Greg Pmiler

John Peavey

Philllp J. Rassler

Don Reading

Rey Rigby

William Ringert
John Rurft

Dave Rydalch
Adan Robertson
Glen Saxion

Jim Shawer

RESPORISES T IDeHO POWER QOMPANTY'S PIRST SET OF DISCOVERY RBQUESTS

Idaho Depariment of Water Resources, 322 B, Front Street, Boise,
Idaho, B3720-0098; 208-287-4800

o™ Cireisit Conrt of Appeals; PO Box 1339, Boiss, TD 83701;
(208) 334-9744

idaho Power Co., 1221 W. Idsho St., Boise, ID. 83702
{208) 388-2200

302 Sitting Bull Dr, Hailey, ID 83333-8776
(208) T88-5111

Office of the Attomey General; PO Box 83720, Boise, 1D 83720;
(208) 2874808

Rigby, Andrus & hfostier, Chtd.; PO Box 250, Rexburg, [D
83440; (208) 356-3633

Ringert Clark, Chtd. PO Bex 105, Hammelt, ID 83627,
(208) 366-7993

Ramft & Steele Law Offces: 1020 W, Main Street, Ste. 400, Boiss,
ID §3702; (208) 333-350%

7823 West Apache Wey, Boise, 1D 83714; (208) 853-2743
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Frank Sherman

Richard Stallings 206 N Arthir Ave, Pocatelio, ID 83204-3104
(208) 232-9468

Clive J, Strong Office of the Attomey General; PO Rox 83720, Boise, ID 83720;
{208) 3344126

Perry Swither 8460 Oakmont Dr., Buise, ID 83704, (208) 376-3477

Steve Symms

Jim Tency

Larry Taylor

Ly Tominaga

Dave Tuthill idetio Department of Water Resources; 322 E. Front Street, Bozse,

1D §3720; (208) 2874800

Conley Ward Givens Pursley LLP; PO Box 2720, Bolse, ID 83701; (208) 388-

1200

Nomm Young ERO Resources Corporatlon; 3514 Grece Streot, Boise, (D 83703,
(2083737983

REOQUEST FOR ADMISSION NG.5: Admit that the Swan Fally Agresment acknowledges and

preserves iduho Power's ripht and ability 1 purchase, kase, owm, or otherwiss acsulre edditional
water for power puIpases over snd above the Swam Falls Daily Minlmum Flows provided for in

the Agreement.
RESPONSE TO REQUEST FOR ADMISSION NO, §; Denied.

RESPONSE TQ INTERRQGATORY NQ, 1 — REQUEST FOR ADMISSION NO, 3; The
Swan Fulls Agreement speaks for jtsedf and the applicable provision, Parapraph 7E, provides that
Idaho Power Company's “mbility i purchate, lensa, own, or otherwise acquire wuler from
somees upstream of its power plants and convey i to and past its power plants below Miloer
Dam shall not be limited by this agreament™ Forther, the term “Swan Falls Daily Mintmum
Flows™ dors not appesr n the Agreement, and the definitior of “Swan Fallx Daily Minimum
Flows" in Ideho Power Company’s First Sct of Discovery Requests conflates or confuses two
ditcrets legal stendands created under tha ssttlanent: (1) the mindmirn flows es established by
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ths Sisle Water Plan amcadments implementing the Swan Fally ssftlement, and (2) the upper
[imit of Ideho Power Company's water ripht defined by Paragraph 7A of the Agreamt.

Thsdommsmnmppanthismspemmﬁ the persons having knowledgs of the facts are
identified in the Response Ta Introgatory No, | — Request For Admission No. 4, which the
Suts incorporates hereln by reference.

WWM@IMMOMWMW benzed, owned, o
atherwise soquired by [daho Povver for uie below the Murphy Gage is oot limiled by or subject
to the Swan Falls Agreement and muxt be adminigtered and accounted for by the State of idsho
at the Murphy Gage in eddition to the Swan Falls Daily Minimum Flows.

Suwn Falls Agreement spc:lu for un:lfami the ap-p-hcnbh peovisiona, Paragraphe 7B and 7E,
provide that “fluclustions resulling from the operation of Company fecilitics ehall not be
considered in the clcolntioa of the minlmum dally siream flows," and that “Company's ability
to purchste, leass, own, of otherwise scquire from sources upsiream of its power plants and
coitvey 12 to and past {ts power plants below Milner Bam gl pot be [anitad by this agreement.
Such flows shall be considersd flncmationy resulting from operation of Company faciiitica”
Further, Jdsho Power Company's definition of the term “Swan Falls Daily Minfmum Flows™ is
incorrect, Set lso prior responses, mcluding but rot Iimited to the Response To Interrogatory
Ko, 1 ~Request For Admisxion No. 5, which the Stais incorporates herein by this meference,

The docurnents that support this response nnd the persons having knowledige of the facls am
{dentified in the Response To Interrogatory No. 1 — Reguest For Admisyion No. 4, which the
State incorpormtes herein by miercace.

REQUEST FOR ADMISSION NO., 7: Admit that for 2006 and all years prior to 2006 during
which tbe Bureau of Reclamstion hed e fow evgmentation program, the Stale celculated the
Swon Folls Daily Minimum Flows without taking into account edditional wmter which was
scquired by the Bureay of Reclamation and relensed into the Sneke River as fiow mugmentation
to ald migrating slmon pussuant to obligations under the Endangered Species Act,

RESPONSE TO REOUEST FOR ADMISSION NQ. 7; Objection. This Request for Admission
oxceeds the scope of the lssues deflned In the Order, the seope of the SRBA under Idaho law,
and is contrary to the exhaustion of administrative remedics requirerment.  Without walving these
objection, the Stato denies thiy Request for Admission

RESPONSE TO INTERRODATORY NO, | = REOUEST FOR_ADMISSION XO. 7
Oblectian. This Interrogatory end the comesponding Reguest for Production of Documents
cxceed the scope of the issucs defined In the Order, the scops of the SRBA under Idsho law, and
are conirary ¢ the sxhaustion of admimistrative remedics reqdrernent.  Withowt waiving these
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objections, the Stats responds that for the years prior te 2003, the flows measured at the Murphy
Gage were I excess of the sum of the minimum flows, ssoior water rights and sugmentation
flows, snd thersfore it was unnecessary [or the Departmend to sdminlner water rights in the
Milner to Murphy reach of the Snaie River, including but not limited fo the mindmum flows
csteblished at the Murphy Gege. Beginnheg In abowt 2003, es the flows measured at Muphy
began to appronch the sum of the mirdmum flows, senior water rights and the augmenlation
flows, the Department began to consider how to appropdately administer thess various rights.

IDWR edministers the mintmwn flows establlshed by the Swan Fella seitlement as sn obligation
separate and apart from additional water acquired by the United State Bureau of Reclamation and
refeated into the Snake River as flow sugmentation. The Departuent allocates the fow & the
turphy Gage to satlsty the separate obligations under the Swan Fally sefioment snd the Bureau
of Reclemation flow augmentation water. Furtber, Idaho Pawer Company’s definition of the
tarm “Swan Fells Dadly Minimum Flows™ s lncomect. See alsa prior responsss, inchuding but
not limited to the Response To Interrogatory No. 1 - Request For Admission Ne. 5, which the
Staie incorporates herein by this reference,

REOUEST FOR ADMISSION NC, §: Admit that the Stais’s prastica of including the Bureau of
Reolamation flow augmentaden water in the calenlation of the Swan Falls Daily Minimum
Flows in 2007 is a depariure from its prior practice,

RESPONSE TO REQUEST FOR ADMISSION NO. §: Objection. This Request for Admission
excecds the scope of the issucs dofined in the Order, the seops of the SRBA umder Idaho faw,
and ic comtrary to the exbaustion of administratlve remedies requiremrent, Without waiving thess
objertions, the Stalz denles this Request for Admisaion.

— 1 .
Objection.  Thls Interropstory and the comesponding Request for Production of Documents
exceeds the scope of the Issucs defined Jo the Order, the seope of the SRBA. under 1daho law,
and is contrary 1o exhawmtion of adminlstative romedies requirement.  Without waiving these
objection, the State responds that the Deparimeat’s poactice is and hes besn to adminisier fow
sugmentation water and the minimum flows established at Mhrphy ns separete obligations, and
thercfore additional water acquired by the United States Bureas of Reclamstion and relessed into
the Snake River as flow sugmentstion is sccotmied for separate and apart from the minimum
flows. The Department calenlales the combirned quanlities of these sepamite obligations only for
purposes of adminisimiive convenience In determining whsther flow augmentation obligations
have besn satisfed. This method of calculatlon in no way modifies the minimum flows
cdablished under tbe Swan Falls settlement. Further, Idaho Povwer Company®s definition of the
term “Swan Falls Daily Minimum Flows” is incommect. Seo also pelor responsss, cluding bt
oot Himited to the Responses To Imeqogatory Mo, 1 — Requests For Admission Nes. 5 and 7,
which the State incorporates herein by this referoncs,

REQUEST FOQR ADMISSION NQ. 9; Admit that through the “Mfedietor's Term Shesl”
egreoment of the Snake River Water Rights Act of 2004, 118 Stat 3431, the Stats agreed thst the
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minimum {lows established by the Swan Falls Agresment, designated In the “Mediator’s Term
Sheet’ agreement as Tier T - Minimum Flow, shall be decreed in the SRBA 1o the Idaho Water
Rasoures Board.

RESPONSE TO REQUEST FOR ADMISSION NO, & Objection. This Request for Admission
excesds the seope of the issuss defloed In the Order. Withowt waiving this objeotion, the State
denies 1his Request for Admigsion,

ObJ!‘—‘GtI'Dﬂ. Th:.s Immg&tary and ﬂ:u: com:sponding Rt.quest fom Pmdwumﬂ of Documents
zxeeeds 1he seope of the isvess defined in the Order. Without walving thhs objection, the State
responds that the “Medinior’s Term Shesi” speaks for Heelf ond the applicabls provision,
paragraph 1B, (entitled “Tier 1 - Minimmm Flows™), provides that “{tlhe minbmum flows
extablished by the Swan Falls Agreemert shall ba deoreed I the SRBA to- the Tdaho Water
Rescurce Board.™ It should also be noted that while the Swan Falls Agreement of October 25,
1984, contemplzted and wat cupressly conditloned on the pasage of zmendments to the State
VWator Pion that would establish ephanced mmtmum flows at the Morphy Gage, the Agresment
did not In and of itself establish much minimwm flows, Rather, the Ideho Water Resowres Board
established thess minimum flows for vis koplementing smendmentis o the Sime Water Plan,
which yvers in tarn mbified by the Jdaho Legislanire. See also prior responses, including but not
limited to the Response To Intemrogatory No. | — Request For Admission No, 5, which the State
incorporates herein by thia reference.

REQUEST FOR_ADRMISSION NO. 1% Admit that through the “Mediaior's Term Shest”
agreement, the Stale, through IDWR, committad to regulate the Tler 1 - Minimum Fiow
established by the “Mediator’s Term Sheet” sgreement in accordanco with the Swan Falls

Agreement.

Oh,r:c:non. “This Request fcr Admission t:xmd: the xope ofthc ipmiss dcﬁntd m tho Ordcr and
the scope of the SRBA wmder [dabo law. Without waiving these objections, the Stats denies this
Request for Admipgon,

Objmuon_ Thia mlwognf.or}' and the com:s;mnding Raqum for Pmdmtlcm uf Documum.s
exceeds the scope of the Issuss defined in the Order end the scops of the SRBA umder Idaha law.
Withowt waiving there objections, the Stats responds that Paragraph IILB. of the *Medintor's
Term Sheet”™ speaks for itself and provides thet *[]f the Idahe Departinent of Water Resoimees
fails to regulate these minimum indream {lovws jn sccordance with the Swan Fally Agreement,
ithen eny party to this agresment shall be ¢ntitled 1o seek injumctive relief through the sute
district coupt reapongible for the SRBAL™®

REQUEST FOR ADKISSION NQ. 11: Admit that the Statc a5 a party to the ‘Mediator's Term
Sheet™ sgreement contempiated that the Tier 2 - Flow Augmentation ovreso flows would be in

RESPCRIES TO IDANH POWER CORMPANY'S FRET SBET £ DISCOVERY REUESTS BAOR 2] OF 48



addition to the Tier [ - Minlmum Flow instrean flows described i the “Mediator’s Term Shect”
sgreement.

RESPONSE TO REQUEST TFOR ADMIGSION NQ, 11:  Objection. This Request for
Admission excesds the scope of the fssues defined in the Order snd the scops of the SRBA under
Idaho law. Without waiving thess objections, the Stmte denics this Request for Admission (o the
exicol it supgests that the Nez Perce settlement agresment alizred the Swan Falis Agreement of
the legdshation and State Water Plan amendments smplkementing the Swan Falls Agreement.

RESPONSE TO INTERROGATORY NO. 1~ REQUEST FOR ADMISSION NO. 1i:
Objection. Thiz Interrogatory end the corresponding Request for Production of Dotuments
exceed the scope of the imsucs defined in the Order asd the scope of the SRBA under Ideho low,
Without walving these objections, the State responds that the State contemnpleted (hat the Tier—2
Flow Augmentation program described {n the “Medintot's Term Shest” would provide
opportuities to address or resolve Jsmuey rrising under the Endangered Specics Act . & roanner
consistent wilh Idsho law, pelndlog the Swan Falls seitlement and the isplementing lsgisiation.
This Request Jor Admisslon incosectly suggests that the Nez Perce ssitlement agroement was
intended 1o modify or altzr the Swan Falls Agreement andfor the implementing kglslation and
State Waler Plan amendments.  See also pior responses, including but not limited 1o the
Resporae to Interrogsiory No. 1 — Request For Admissien No. 7, which the Stale incorpormies
heren by this reference.

REQUEST FOR ADMISSTON NQ, 12; Admit that the trustes of any trust established under the
Swan Falls Agreement iy the State of Idsho, scting by and through the Governor.

RESPONSE TO REQUEST FOR ADMISSION NO. ]2; Denicd.

R Y — 3 ! The
Swan Fally Agreement did not estoblish a truxt. Rather, the Agreement provides that “the Siate
shall . . . assest the existence of water tights held in trust by the State.™ The Idaho Leglslanme
crented the triost by enacting the subordination legislation propored by the Agrsément. The
sobordination legisiation speaks for itself end providss, among other things, that the water rights
in question “ghrdl be held in trust by the State of Idaho, by and through the govemor. , .. ™ Idaho
Code § 42-203B4(2).

The doournents (bat support hin respouss and the parsony having knowledge of the facts are
identified in the Raspomss To Interrogatory No. 1| — Request For Admission No. 4, which the
State Incorporatas hercin by reference.

REQUEST FOR ADMISSION NQ, 13; (8) Admit thot the Swan Fells Agreement Ia premised on
an msmpiion by the parties to the Agreement that then axlsting water uses in the Snake River
beain sbove Swan Falls Dam resulizd in a potentisl indgation season low flow of approximately
4500 cfx at the Murphy Gage on an average daily basiz. (b) Admit ihat based on such
assmmption, the Swan Fails Agreement set the minionmmn irtigation seacon low flow at 3,900

RS PORSES TO IDARD POAWHR CriiFaNTY'S FIRST SET OF DRsCOvERY REGUESTS PAGETIOF 46



efs., 600 ¢.£s. below the essumed minimum of 4,500 ofa, in order o allow the State to
sithorize forther develapment of conyumptive watar uses In the Snake River Basin inolding the
ESPA without violating the 3,900 ¢.{¢. minfminn flow cateblished by the Agreement.

RESPONSE TO REQUEST FOR ADMISSIGN NOQ, 13, Deaied.

5 - ; The
Swan Falls Agreement expeessly provides that (¢ sets forth all of the parties” undecstmdings, but
doet mot mecite, vefex t0 or othersise purport to mly oo any predlcats sssumplions,
imdersmnidings of stipulated facts with respect to the then-existing water uses In the Snake River
basim above Swan Falls, or the effect of sueh uses on then-existing fiows of the Spake River,
Further, the partics and the [daho Legislature recognized that the data end informmtion regarding
existing uses of water above Swan Falls dem in 1984 was incomplete and struciured the ovesall
settlement and the implementing legislatfon eccordingly. This structure sutherized the State to
subordinnte the water rights beld fn trust in order to ailow fulurs development of consumprive
uses of weter sbove Swan Falls Dem under righls scquired pursuant to State law, including
complinnes with the tequitements of Idaho Code § 42-203C, and protection of the minimum
flows cstablished at the Murphy Gege. 1t should be noted that the Swmn Fulls Agreement of
Ociober 25, 1984 did oot eatsblish tbe minimum fow of 3,900 c.£t at the Mirphy Gage In and
of itseIf, mther this minimum flow was established by amendments 1o the Siate Water Plan that
implementad the overall Swan Falls seitlement.  See also plor responses, Including but not
limited 16 the Responses 1o Interogetory No. | — Requests for Admission Nes. 5 and 9, which
the State Incoeporates herein by this relerence.

The documents that support this response and the persons having knowledge of the facis are
jdentifiedd in the Respense Te Interrogatory No, 1 — Request For Admisvion No. &, which the
Stiis meorporates hereln by reference,

REQUEST FOR ADMISSION NQ, 14; Admit that prior to the cxecntion of the Swan Falls
Agreement, all (nust vwnter had beon previously appropriated under Idaio Powsr’s water rights
described in Paragraph 7 of the Agreement. '

RESPONSE TQ REQUEST FOR ADMISSION NO, 14: Tho Siate edmits that the fiows
benefically used under ihe wader rights held in rust by the State were origlnally eppropriaked by
Haho Power Company. The State deales the remainder of this Request for Admission.

RESPON QN TERROX i 21 = F 2] A h

concept of “trust water™ s defined and used by Idnhe Power Company in its Fim Set of
Discovary Requests and in the Complaint is contrary to the Swan Falla sertbernent and spphicable
Idaho lew, The Swan Feils Apresment expressly conternplated “water fights held In trust by the
State ™ and mukes oo referencas to “us{ water.” The [egislatkon that Implements the settlement
proposed in the Agreement mlse defines the trust as holding water rights rather than water, See
the Resporse to Reguest for Adoiislon No. 4, and the Responue {0 Imterrogatory Ne. 1 ~
Request for Admission Ne. 4, inchiding the documents and persons identified therzin, which the
Sialx incorporaies herein by reference.
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REQUEST_FOR_ADMISSION NO, 15: Admit ther prior to the execution of the Swan Falls
Agreement, thers was not 600 c.En of wnappropriated wmier 10 consGrute the Tust waler
described in Paragruph 7 of the Agreezent.

Pamgraph 7 a[‘thc Sean Falla ﬁgrmmr spcnks fm im:lfend does not conteun ar desczibe the
terms Mtrusl” or “trust water,” Further, the flows of the Soake River a3 oxanged at the Murphy
Gage in 1984 contained moro than 600 ¢.£5 of unappropristed water in spring nmofl fiows alone.
This request is aba incorrect to the exfent it appears to chamssierizs the fows that arc
beneficially nped amder the water rights held in trust by (he Sisfe as “wnappropdaicd.™ They
wers appropriated prior to the execulion of the Agreeraent sund reruained appropriated thereafter,
but subject to subordination by ths Stede of Tdaho to new water rights acqaired pursuant io State
lww. Seo also prior responses, including but aot limited o the Response 1o Request for
Admisgion No. 14, and the Response to Interrogetory No. 1 — Request for Admisslon No. 14,
which the State Incorporates herein by this eierence,

The documents that mpport this responss and the persons baving knowledge of the facts are
identified in the Response To Interragatory No. | — Reguest For Admission No. 4, which the
State incorporntas herein by refecence,

REQUEST FOR ADMISSION NO, 16; Admit thet under the Swen Folls Agreement, the State s
obiigated to take reasonnble stepa 1o insure the Swan Fally Dally Minimom Flovws.

Swnn Fu]]s Agmmt s*pcul& for usclf and the appimbk pmvr;ion, Pmmh B, pmv{dm thet
{daho Power Company “retains the rigit to comps! fthe] State to tale reasanable steps 1o Inmure

the svcmge deily flows.” Further, Idsho Power Company”s definftion of the term “Swan Falls
Daily Minfmum Flows® is incorreet.  Ses also prior responses, Including but not limitad te the
Responss to Intecrogatory No. 1 -~ Request for Admimion No. 5, which the Stals incorporates
herein by this reference.

The documents timt support this responss and the persons beving koowledge of the facts are
identified in the Responss To Interrogatory No. 1 —~ Request For Admission No. 4, which the
State ipcerporates horoln by reference.

REQUEST FOR ADMISSION NO, 17; Admit that nnder the Swan Falls Agreement, the State is
obligated 1o not Issue any permits in the Srake River Basin for ground or surface water use after
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October 1, 1984, If the use of water under soch permits wonld deplete the flow of the Snake
Rlver below the Swan Fallz Dmily Minimum Floves,

RESPONSE TO REQUEST FOR ADMISSION NO. 17: Denied.

q — .
Nothing in the Swan Falls Agreement imposes, requires or contemplates that a permitiing
moratorium is the only alloweble means for sstisfying the minimum flows wt the Murphy Gege.
Furthar, sueh am approach ks contrary fo the Ideho Code §§ 42-203B and 42-203C, the applicable
adminisirative rules, the State Water Plen, and the sruchire and framework of the overall Swan
Falls setflement es proposed in the Agresment. Further, Idaho Power Company's definition of
the term “Swan Falls Daily Minimum Flows” i ixcorrect.  See also prior responses, Inchuding
bart pot limited to the Response To Int=rrogatory No. 1 ~ Request For Admission No. 5, which
the State incorporaies hersin by Lhly reference.

The documents that support this responss and 1hs persons fsving knowledge of the facls are
jdentified I the Responss To Intevogatory No. | ~ Request For Admission Ne. 4, which the
Siate incorporates herein by reference.

REQUEST FOR ADMISSION MO, 18: Admit that because of the hydrologic mtecconnectivity
of the TSPA rnd the Snake River, withdrmvwals of groumd water from the ESPA Impact flows in
the River, and vice-varsa

QUES S ; Objection.  This Request for
Admission sxceeds the scope of the issues defined in the Order, ths scope of the SRBA under
Idaho law, and is contary to the exhzustion of administrative remedies requirement. Withown
waiving thess objections, the Stale admits that ground water sithdrawals from the ESPA can,
mder cartain circumstances and subject to a varlety of factors, affect surface flows in the Spake
River to varying degress. The State otherwiss denles this Request for Admission.

RESPONSE TO INTERROQATORY NQ. | -~ REQUEST FOR ADMISSION NO. 18
Oblection.  This Interrogatory and the corcaponding Request for Production of Documents
exceed the scope of the ismes defined in the Order, the scope of ihe SRBA under Idaho law, and
are contrary fo Lbe exhoustion of administrative remedies requirement. Without walving these
objeciions, the Stats responda thet this Reguedt for Admission overslmpliffes » matter of
considerable complexity, and which Is one of the ceniral issucs presented and addregsed n the
eonjunctive adminisration of waier rights in interconnected gromnd water sowrees and surface
water sourees by the Director and the Depariment. This is demonsimatad by the Direcior's ordtrs
in soch matters znd applicable desisions of the Idaho Supremie Comrt. For inytancs, it s incorrect
to chamcterize the physice! relatonship betsveen the ESPA and the Snake River as a gemeralized
“Iydrologle interconnectivity.” Rather, ground watar {n the ESPA is hydraulically connected o
the Somke River snd itdbutary surface sources st various places and to varying degress.
Amended Order of May 2, 2005 at 5 § 23 (In the Mawer of Distribution of Water (o Vadous
Parer Rights Held By or For the Banefit of A&R krigotion Districi, Americen Falls Resarvolr
Diztrier No. 2, Burley Irrigailon District, Milner Frigation Distriet, Minidokn Irrigaiion District,
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Nortk Side Canal Compwry and Twin Falfls Canal Company.) Woreover, this Request for
Admission improperly condemses a varlely of complex factoal end kegal guestions regarding the
reltionstip betwasn and effects of diversions or withdrawals from interconnected surface water
sources and grownd walsr souress info a gingle yes-or-no question of whether sources arc
hydmolically connatted. “Conjunctive administraifon requires knowiedge by the Department of
the relstive priorities of ths pround end murfece water rights, how the yarrous ground and sudnce
water sources are [nterconnecied, and bow, when, where and to wint extent the diversion aowd use
of water from onc smuce impacts the water flows in that sourcs and othoe somrces, That s
prectasly the reason for the [Confunetive Manngenment] Rules aud the need for anelysis end
admintstration by the Divector,® American Fallr Rer, Disi. Mo, 2 v, IDFR, 143 1daho 862,
154 P3d 433, 448 (2007) {inlcraal quotation marks and clistion omltted). Further, it is imprecise
1o apserl that flovws in the Spskes River affect “whhdmwals of ground vwater™ from the ESFAL
Rather, flows of 1be Smake River can, under certain ofrcumstances and subject to o enrsty of
isctors, affect ground waier levels in the ESPA in various ways 10 varylog degress.

REQUEST FOR ADMISSION RO, 19: Admit that the deplefive effect of withdrawals of ground
water from the BSPA on Spake River flows is delayed for a period, ofien many years, depending
upon various factors, including the distance from the well to the River,

RESPONSE TO REOQUEST FOR ADMISSION NQ, 19 Objection. This Request for
Admission excsedy the zcope of the iseues defined in the Order, the scope of the SRBA under
Idaho law, end is contrary to the exhaustion of administretive remediss requirement,  Without
waiving thess ob)ections, the State admits that the depletive effecis of ground water withdrawals
fronm the ESPA on Snake River flows can be delayed to varying degrees depending on a pumber
of factors, including the distance fom the woll {o the river, bul ars pot necessanily delayed In all
cases o sircumatances, The Siste athenvise denies this Request for Admisslon.

Objection. Thls Interrogatory end the cormresponding Request for Production of Comuoments
exeesd the seope of the lsyues defined o il Order, the scope of the SRBA under Idnho law, nod
are contrary 1o the cxheustion of administrate remedics requimment. Withowt waiving thess
objections, the Stafe responds that this Request for Admission oversimplifies n matter of
corsiderable complexity, and which i1 one of the central issues presenied and addressed in the
conumctive adminisiration of waker rights in interconnscted ground waier sowrces and surfece
water sources by the Direcior and the Department, This i3 demonstraied by the Director’s orders
In such matiers: “The tirne required for dspletiorary effects in a hydmulicaity-connected reach
of tho Snake River to first be expressed, the time required for those depletionary effec!s to reach
maximium amounis . . . can range fom dsys 1o years or even decades . " Amended Omder of
Mey 2, 2005 at 6 ¥ 27, Foctom affectimg the timing of depletionary ¢ffects melode “the
proximity of the well to various hydraulically-connected reaches, the inmsmirdvity of the
aquifer (hydranlic conductivily multiplied by ssturated thickness) hetween the ywell and the
hydraulically-connected reach of the Suake River, the riverbed conductivity, the speclfic yield of
the aquifer (rmtlo of the voloms of waier yielded from s portion of the eqguifer to ths wolume of
that poriion of the aquifer), the period of time over which e ground wader is pemped from the
well, and the axnount of growmd water pamped Lthat i convumpively ussd” Id 26.
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REQUEST FOR ADMISSION NG, 20: Admit that existing water uses in the Snake River Basin
abovs the Murphy Gege up lo and including 1984 were camsing dopletions In the hydrolegic
system, which were not manifested in reduced Jows in the Snake River at the Murphy Gags in
1984,

: Dented.

RESPONSE TO INTERROOGATORY NO, |- REQUEST FOR ADMISSION NO, 2¢: This
Request for Admission oversimplifies mmatiers of comslderable complexity and cannot be
admitisd s formulated. The request lumps ail uses of water ap 1o md Including 1984, and all of
thelr deplesive effects, into u Fingle group when in fact each indlviduel wse bas different eifecs
over Gme. Some of the existing wetee uses wors fully reflected in flows in 1984, but some
wmncunts of tho [ull depletive affect of some of the existing uses of water wero probably not fully
expressed fn the flows at the Muphy Gage in 1984, Sece also prior responses, includiog but not
lirited to the State’s Responses To Interrogatory No. 1 — Requesis For Admission Nea. 18 and
19, which the Stafe incorporates hersin by this reference, In any event, whether the depletive
effects of existing uses were fully reflecied in the Rows at ibs Mucphy Gage In 1584 iz irelevant
because the Swan Falls satilernent soticipaled and provided for the depletlve cifects of water
rights cxisting beforo 1984 =4 well as al) fotare water rights above the Murphy Gage ecquired

pursuant i Stale Ly,

The documents that support this responss and the psrsons hoving knowledge of the facts are
identified in the Responss To Tnterropatory No. | — Reguest For Admisalon No. 4, which the
State incorporates borein by reference.

REQUEST FOR _ADMISSION NQ. 21: Admlt thet the total delayed depletive cffect of grovnd
vealer withdrewals from the ESPA occurring before 1984 is not yeb reflecied in Spake River
{lows et the Murphy Gage,

RESPONSE_TQ REOUEST FOR ADMISSION MO, 2i; Objection. Thix Request for
Admission sxceeds the scope of the Imues defined in the Order, the scope of the SRBA under
Idsho law, rad is contrary to the exhnustion of administrative remedies requirement. Without
walvipg these objections, the Siate dendes thix Requesi for Admisyion

KESPONSE T INTERROGATORY MO, | - REGUEST FQR ADMISSION NO. 21:
Objection. This Interrogatory amd the corresponding Request for Preducton of Documents
seceed the toope of the 1ssues defined in the Onder, the scope of the SRBA under Idaho Iaw, and
ere coptrary to the cxbavstion of adminisirative remedies reguirement Withowut walving these
objections, this request oversimplifies complex water right administration mafters and cannot be
adniticd ax formulated for reasons expressad in prior raponsts, inchading bt not limited to the
Response Ta Intecrogatory No. 1 - Request For Admission No. 20, which (he Stote incorporates
heredn by this reference.
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REQUEST FOR ADMISSION NQ. 22: Admit that on July 12, 2003, average daily flows b ths
Snake River measured 2t the Murphy Gege and calculated wmder the Swan Falls Agreemont feli
below the Swan Fells Daily Minimum Flows.

RESPONSE TO REQUEST FOR ADMISSION NQ. 22; Objection, This Request lor
Admission exceeds the scope of the iksues defined in the Order, the 1eaps of the SRBA under
Tdeho lsw, and ig contrary to the exhmstion of administrmive remedies requirement. Withowt
walving these objections, the Siato denics this Request for Admission.

- J 8] :
Objection. Thia Interrogatory and the comesponding Request for Production of D
exceed the scope af the issues defined in the Order, the scops of the SRBA under Idaho Iaw, and
nre contrary 1o the exhwustion of edminiwirative romedles requircment. Without walving these
- objertions, the Siate responds thet Unbted States Geclogical Survey and Department data show
that the flowa af the Murphy Gege on July 12, 2003, excesded the minimum fow of 3,900 c.f.s.
In addition, the flows at Murphy on thet date would have beon even higher but for fluctuations
resulting from the operation of Idzho Power Compemy facilities sbove Murphy. Further, [dehe
Power Company’s definition of the texm “Swan Falla Dafly Minknum Fiows™ 13 incomeet.  Sew
also prior rasponses, including but not mited o the Response To Interrogatory No. § — Request
For Admission No. 5, which the Stats incorporates herein by this referencs.

RECUEST FOR ARMISSION NQ, 23: Admit that the flows in the Snake River at the Murphy
Gage on Joly 12, 2003 did not roflect the total delayed depletive effect of pround water
withdrawals from the ESPA that had been gllowed to ocour by the Siate of Ideho prior to
October 1, 1984,

8 D [ 3: Objection. This Request for
Admission exceeds the scope of the isnues defined in the Order, the seope of the SRBA under
Klaho iaw, mel is conlrery to the exhaustion of administrative remedies requirement. Without
wriving lhess oiyjections, the State denies this Requent for Admission.

RESPONSE TO INTERRQGATORY NQ. 1 - REOUEST FOR ADMISSION NO. 23:
Objection. Thi Interogntory and the commponding Request for Production of Documems
exceed the sope of lhe issues defined in the Order, the sope of the SRBA under Idabw lnw, imd
are corlrary 1o the exhaustion of admindstrative remedies requirement. Without walving theso
objections, the Starc responds thm this request oversimplifies complex water rights
adminlstretlon matters and caonot bo edmitted s formmlated for reasons cxpressed o prior
responses, Incluoding but not Hmited to Respomses To Intemogatory No. 1 — Requests For
Admission No. 18— 21, which the State Incorporates hereln by this reference.  Further, whether
the total delayed depletive effects of ground water withdmwals from the ESPA that had ocoumred
por to 1984 were fully reflecied in the fiows at the Murphy Gage on July 12, 2003, is Irclevant
because the Swan Falls sertlemont mmicipated and provided for the depledive effects of water
rights existing before 1984 as well es all firure water rights above the Murphy Gage acquired
pursmint & Stis laow,
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REQUEST FOR ADMISSION NO, 24: Admit that the flows In the Sneke River at the Murphy
Guge on July 12, 2003 did not reflect the towml delayed depletlve effect of ground water
withdrawals from the ESPA from trust water pemmitidicenss and por-trust water parmit/hicenss
appropriations that have been allowed to ocour by the Sinte of Idaho sives October 1, 1984,

RESPONSE TO REQUEST FOR ADRMISSION NO. 24; Objection. This Request for
Admirslon exceeds the scope of the isyues defined in the Order, the scope of 1he SRBA under
Idaho {ew, and 1z contrary to the exhavstion of adminidrative remedics mquirement,  Without
walving thoee objections, 1he Stete denies this Request for Admission.

Objecton. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the jesusy defined in the Order, the scope of the SRBA nnder Idaho law, and
ere conlmry io the exhoustion of sdministrative remediss requirernent, Without waiving thess
objertions, the Sizle responds that this request oversimplifios compisx  water dghty
administration metters and caumot be admitied as formuleted for reasons expressed in prior
responsey, including but not limited to Responses To hlemrogatory No. |~ Requesis For
Admission Nos. 14, 18 —21 and 23, which the State incorporaics hermin by this reference.,

REQUEST FOR ADMISSION NQ, 23: Admit that at the time of the Swan Falls Agreement, ihe
Soake River Basin was over appropriated sfler consideration of tha Swan Falls Daily Mindmum
Flows,

RESPONSE TO REQUEST FOR ARMISSION NQ, 25; Trenjed.

RESPONSE TQ INTERROGATORY NQ. 1~ REQUEST FOR ARMISSION NO, 25: The
State deales this Request for Admission becouse Idaho Powar Company’s definition of “over
approprirttor™ end “Swan Falls Dally Miniraum Flows™ are contrary 1o Idsho law and/or the
Swan Folls sxttisment. See also prior responses, including buit not Hmited to the Responsees To
Interrogatory Mo, 1 — Requerts For Admission Nos. 1, 5 and 15, which the State incorporates
herein by this referznce,

The documents thal support this response and the persons baving knowledge of the fbets are
Identified In the Response To Interrogetory No. 1 — Request For Admission No. 4, which the
State incorpocates hersin by refenmes,

REQUEST FOR ADRMISSION NO. 26: Admit that the ESPA end the Sske River upstream
from the Murphy Onge are cwrently over spproprisied and threater the Swan Falle Daily
Minimum Flows insured by the Swan Falls Agreement.

RESPONSE TO_REQUEST FOR ADMISSION NG, 26:  Objection. This Request for
Admission exceeds the scops of the issuss defined in the Onder, the scope of the SRBA under
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Tdaha law, and is contrary to the exhaustion of adminisirative remedies requirement.  Withoul
vealving thess objections, the Stals denles this Request for Admisalon.

O-bjccton. This Intﬁmgamry apl ﬂm com:spund‘jng chuut for Pmdunnon of Dﬂoumcnis
exeesd the seope o the itsues defined in the Order, the scops of the SRBA mnder Idaho law, and
are contrary 1o the exhaustion of administeative romed]a: rouirsment. Withont wedving thess
objections, the Stale demics this Request for Admlsslon besause Ideho Power Company's
definition of “over appropuiation” and “Swan Fellx Daily Minimum Flyws™ are contrary to Idahe
[ew and/ox the Swan Falls settlemenl. Ses also prior maponses, meluding but not limiled o the
Responses To Interrogstory Ne. 1 — Requests For Admission Nos. 1, §, 15, and 21-24, which the
Siatc incorporaies herein by this reference. Further, the Swan Falls Agreoment does not “insure™
the minlmum flows at the Murphy Gage. Rather, the applicable provision of the Agresment,
Paragraph 7B, provides that Tdsho Power Company “retains the right to compel State to take
reasonable steps to insure the average daily flows, ..

The docwments that support this responss nnd the persons }:m"lng Imbwledga of the facts are
idendified in the Response To Jnterrogatory No. 1 — Request For Admission No. 4, which the
Slme incorpomies heron by refarence.

REGUEST FOR ADMISSION NOQ, 27: Admit that there never was any trust water availabls for
use by post-1934 water uses, there wes 0o trest res, and thers exists no trust urtder the Swan Falls

Agreement,
RESPONRE TO REGUEST FOR ADMISSION NO. 27 Denied.

b - + The
concept of “trust watar” as defined and used by [daho Power Company i3 comirary to the Svan
Falls sotticrnent snd applicable Idebo Jaw, Furiher, the trust was cstabliched by leglshaton that
peovides that 1ba rer of the trust is water rights, Tdaho Code § 42-203B. 1n addiden, flows above
the mintmum flows established at the Murphy Gage pursusmt to the Swan Falls settlernent were
evallable for usa by poat-1984 uses. See elso prior regponses, including but not lmited to the
Responses 0 Interrogatory Ne. 1 — Requests For Admission Nos. 14, 15 and 21-24, which the
State Incorporates herein by reference.

The doaoments ther sripport this response and the persoms having knowledge of (he facts are
identified in ihe Responss To Interrogatory No, 1 — Request For Adralssion No. 4, which the
State Incorporates kersin by meferencs.

REQUEST FOR_ADMISSION MO, 28: Admit that IDWR bas processed and spmroved
numercis applications for nzw appropristions of trust water sincs 1984,

RESPONSE T REQUEST FOR_ADMISSION NO. 28  Objecticn. This Request for
Admission excendc the soope of tho Lssues defined in the Order, the ssope of the SRBA under
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ldaho law, and is contrary to the exhanstion of administratlve remedios requiroment. Wlthon
waiving thess oblections, the Stxte dendes this Request for Admission.

Chjection. This Interroguiory end the correspondiog Reqoeat for Production of Documents
excesd the scope of the issuzs defined In the Order, the scope of the SRBA wnder Idaho lew, and
are contrary 10 (he exhrugion of sdminatrative remedies requirernent. Whbout wafving these
objections, the State responds the concept of “trust water” as defined and wed by Idaho Power
Company iz contrary to the Swan Falls seftlement and =pplicable Idabo law. Rather than
athorizing “applications for pow appropeistions of truml water,” the State through the
Department has subordinated ihs water rights beld in trust to upsircam uses upon the
Department’s determination that an application for snch a wre complies with Staie Law, iocluding
the requirements of Idebo Code § 42-203C. The Department has approved a number of permit
applications wder these requirements since 1984, Ses also pedor responses, Including bk not
limnites to the Responses (o Interrogatory No. 1 — Requesia For Adnission Nos, 4, 14, 15 and Z7,
which 1the Stte incorporales hersin by roferotics.

REQUEST FOR ADMISSION NO, 29; Admit that through the issuance of trast water permits,
IDWR suthorized ihe nso of trust water that did, apd doss, not exist.

RESPONSE TO REQUEST FOR ADMISRION NQ. 29; Objecion This Request for
Admission sxcecds the scope of the Issks defined in the Onder, the scope of the SRBA under
ldahs Imw, and Ix contrary to the exhaustion of adminisimtive remediss reguirement. Withowt
walving thess objections, the State denies this Request for Admission,

Objtﬂlﬂﬂ. This Interropaiory and the m-cre:pondjng R:qucat for Pmduc.tmn of Docummts
exceed tho scope of the luaes defined in the Order, the scope of the SRBA under Idaho law, and
are contrary 1o thc exhaustion of adminismative remedics requirement. Without walving these
objections, the State responds that the coneept of "lrust water™ as defined and wsed by Idaho
Poveer Company I8 contrary to the Swon Falls setilement and applicabls Idaho fzw. Furtber,
watsr wae avallable for use under pow water rights acquired in complisnce with State low,
including the requiremenis of Idoho Code § 42-203C, becawss such compliance subordinated the
water rights held in trust by the State. Sce also prior meponsey, including but not Umited to the
Responses to Interrogmiory Ne. 1 — Requests for Admizsion Nos. 4, 14, 15 end 27-28, whoch the
State incorporates herein by reference,

REQUEST FOR ADMISSION NO. 30: Admit that the water supply and public interest analyses
which IDWR pecformad 10 issue lrust water permits do not teflect the prezemt hydrologic
conditlons of the ESPA. and the Snake River.

RESPONSE TO REOUEST FOR ADMISSION NOQ. 36;  Objection. This Request for
Admission exceedy the scope of the issoes defined in the Order, the scope of the SRBA umder
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Idaho law, sod is contrary to the exhanstion of edministrative remediey requirerent.  Without
waiving these objections, the State denics this Request for Admission.

P - [, N ~ R a

Objection. This Imerropetory and the corresponding Reqmuest for Produstion of Documents
excved the scopo of the Issucs defined in the Order, the seope of the SRBA under Idabo law, end
are contrery to the cxhaustion of adminiftmative ramedies requirernant. Without walving these
objections, the Siate responds that the concepts of st water™ and “trust weler permits” as
defined ond wsed by [dsho Power Company are contrary 1o the Swan Falls settlement and
apolicabls Idaho lsw. Further, tho analyses the Depariment has performed in subardivating the
water rights held In trust to new wses we consstent with the requirements of controlling State
law, Se= also prior respoases, including but not liwited ta the Respoices to Intercogatary No. | —
Requests For Admission Mot 4, 14, 15 md 27-29, which the State Incorporaies hersin by
muferencs.

REQUEST FOR ADMISSION NO, 31 AdmH that Idaha Power owns the following water rights
(bracketed names below refer to Company Projects): State Water License Numbers 36-2013

(Thowrand Springs), 37-2128 & 372472 (Lower Malad), 37-2471 (Upper Malad), 362018
(Clear Lake), 36-2026 (Sand Sprngs), 02-2057 (Upper Salmon), 02-20014, 02.2001B, 02-
2059,02-2060 (Lower Salmon), 02-2064, 02-2065 (Rliss), 022056 (Twin Falls), 02-2036
(Shoshone Falls), 02-2032, 02-4000, 02-4001, and Decres Nurmber 02-0100 (Svan Fally).

RESPONSE TCQ REQUEST FOR ADMISSION NO, 31: The Stete admits only thet idaho
Power Company owns water right 02-0100, and owns portions of water rights 02-2032, 624000
and 02-4001 as reflected in the Dirccter’s Repost for Basin 2. The State deniss the remainder of
thiz requsst for admission. See also prior respanses, including but not limited to (he Responses
To Requests For Admission Nos, 4 and 14, which the State incorporates herein by refaeace.

P R < : With
the exeeption of the waler ripht 62-0100 and portions of water rights 02-2032, 02-4000 end 02-
4001, a5 roflected in the Director™s Report for Basin 2, the State holds legal titlke to the water
rights lixied in this Request for Admixsion in troet for the berwefit of ldsho Power Compmny and
the Peoplz oF the Stale of Idaho.  Idabo Power Company, 28 & bensfichary of the trust, relains the
ripht to beneficlafly uss the flows at the sbove-raferenced facilitles for power purposes, subject
1o subardination to and depletion by Junlor uwses under rights acgulred pursuant to State law,
inciuding complance with the requirements of Idaho Code § 42-203C. See elso prior responscs,
wcluding but not limited {0 the Responses o Interrogatory No. | — Requests For Admission Nos.
4 and 14, which the Stale incorpomies herein by reference.

The documents that support Uiy responss and the persons havigg knowledge of toe facks are
identified n tho Responss To Interrogrtocy No. 1 ~ Request For Admwission No. 4, which the
State incorporales herein by referencs.
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REQUEST FOR_ADMISSION NOQ, 32: Admit thei the Attorney Geawral and IDWR have
asserted that lepal fitle 1o 2 porton of Idaho Power's water rights vader the Swan Falls
Agresment ts hald by tho Stete of Tdaho, mnd that equitabls titls 1o a portion of these waier rights
{2 beld by Idaho Power and by the State of Idabw.

RESPONSE TQ REQUEST FOR_ADMISSION NO, 32: Objection Thix Request for
Admisrion exceeds the scope of the issnes defined in the Crder and the scope of the SKBA under
Idaho law. Without waiving these objections, the State admits that the Aftorney Genoral hrs
essasted [ the SRBA, a5 tounee] for the Swts of Idaho, that the State holds legel Gtle to certnin
water dghts pwsusat to the Swan Falls setlement, end that the squitable title to those vealer
rights iz held by the Feople of the State of Idrnho and [dsho Power Company. The Stato denies
the remainder of thiy Request for Admission.

RESPONSE TO INTERROGATORY. NQ, | - REQUEST FOR_ADMISSION NO, 32:
CHjection. This Interrogatory and the comesponding Request for Production of Documcents
exceed the scope of the {asues defined in the Order and the scope of 1he SRBA under Idaho lav.
Without walving these objections, the Siata responde that the Depsriment bas mnde no
“asserdons™ in this matler, The Departmen Gled Direstor's Reports in the SRBA, vs required by
statute. The Dircetor's Raports ars not “assertions™ bt rather the Director's determination of the
elements of the water ight, 1daho Codo § 42-1411. Further, the Dircclor and the Depariment
are ot parties or claimants on behalf of the State in the SRBA. Idthe Code §§ 42-1401B{2)-(3x
42-10415{2)(3). In addition, the Attorney General asserted in the Notices of Change of Water
Ripht Ownership that equiteble ttls is held by Idaho Power Compeny and the People of the State
of Ideho, while the Dimctor recommended that equitable dtle be decreed in Idako Power
Company and in the “State of Idahe, in and for he peopie of the Stato of Idaho.” 1n eddition, the
water rights as to which ownecghip is disputed In this consolidsted subesys wro not *Idaho
Power's water rights.” Rather, the State helds iegal title to thess water rights in tnat poonmnt o
Ideho Code § 42-203B and ihe gther elements of the Swan Falls ssttlement See slse prior
responscs, Including but not limited 10 the Respouses 10 Inlemropatory No. 1 — Requesis for
Adwmlssion Nos, 4, 14, and 31, which (he Stats tneorpomtes herein by roferoncs.

REQUEST FOR ADMISSION HO. 33; Admit thet the Governor has never suzeried that the
Staim holds lepal title 10 a2 portfon of Idaho Power's water rights under the Swan Fallg
Agresment.

in ﬂfﬁcc, former Governors John Eﬂma and Cecil Andrus throoghout the lmplcmcn.taﬁcn of the
Swan Falls seitlement, asserted that the Stmate holds legat ﬁﬂc to the hydropower water rights that
s the sublect of the pettlemem, in thelr statements and asiions and those of their comsal and
cabinet members, Such actions nchnded, but am not limited 1o, teatimony by or on behalf of the
Govemor 1 the legitlative commilises that conaidered the “subordination legisiation™ proposad
by the Swan Falls settlement, testimany by or on bebalf of the Governor 1o the Idahe Weter
Resaurces Beard regarding the amendments o the State Water Plan proposed by the Swan Falis
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settlement, participation in drafting the Statement of Legisiative Intent for the “subocdinetion
legistation,” eipning of the “subordinetion legislation,” testimony and information provided
the Faderal Enmgy Regulstory Commissbon regarding the Swan Falls setthement, snd the
processing and approval of applications to appropriste walér tnder the criterin and requirements
equablished by Idaho Code § 42-203C, and the other siatutes and admimsirative rules Ui
implemeat the Swan Falls senfement In addltion, former Governor Evany assected that the State
holds legal tik 1o & portion of the water rights in hix iestimony in hearings on House Bill 808 on
March 27, 2006, befors the Senate Resources & Bovimnment Committes, Fiother, the waier
rights a3 1o which ownership Is disputed in thix commolidaied subcase are not “Idaho Povwer's
waler ighis.” Rather, the State bolds legal tike to thexs water dghts in lrust pursuant 1o [dabo
Cods § 42-203B and the other edements of the Swan Falls seitlement  Ses also prior resporces,
including but not imited 1o the Responses io Interrogatary No. 1 — Requests for Adimission Nos.
4, 14, 31, 32, which the State incorporates hereln by reference.

The docurents that sapport 1his reyponss and the persons having kbnowledge of the facis are
{dentified In the Response To Interrogatory No. I — Request For Admisslon Mo. 4, which the
Statz incorporaies herein by reference.

REQUEST FOR ARMISSION NO, 34: Admit that ¢ae purposs of the State in seeking legal Gtle
lo 2 portion of Jdaho Poswer's water dghls ix lo subordinats those vwaler righls to ground water
recharge.

RESPONSE TQ REQUEST FOR ADMISSION NO. 34;  Denfed.

RESPONSE TOQ INTERROGATORY NQ, | — REOUEST FOR ADMISSION NO, 34; The
Smie obipiped legal title to cerisln weter dghts formerdy ¢laimed or held by Idnho Pewer
Company in 1585, upon the enactment of Idaho Code § 42-203B. The State's purpose at that
Bme vwas, and contimies to be, (o cnmure that the water rights held In trust are bo subordinated to
future upsiresm water rights sequired pursuant fo State law, The State is particlpating In this
mialter to epgurs that the SRBA partial desyees for the water rights In question recopnire snd
reflect whnt the Keho Legislalure already necomplished in Idaho Code § 42-203B, which
provides that “[tjbs rights beld in tust shall bo mbject to subordination to and depletion by
future upsiream beneficlal users whose rights are 2equired prnrant to @ste law, incloding
complinnce with the requiremnents of section 42-203C, Ideho Code™ The State's purposs is to
fulfill its obligations under the Swan Falle Agresment, {o uphold and give effect to (he Idabo
Iawws enacted to implement he setilement proposed through the Agreomoent. The water rights us
10 which ownership is dispiied in lbis consolidsted sobeease mre not “Idsho Power's water
rights.” Rather, the Swte holds Jegal title to theso watzr riphts in trust pursuant to Idebo Code §
42-203B and the other slements of the Swan Falls setilement, Soe also prier responses,
Inchuding big wot fredted 1o the Rerponses to Interrogatory No. 1 — Reqoests for Admission Nos.
4, 14,28, 31, 32 and 33, which the Stade incorporates herotn by reference.

The documents that support thla rezpovse and the pertons heving knowledes of the facts s

identified in the Rewponze To Intermogatory No. 1 — Rexpeest For Admisslon No. 4, which the
State incorpomates herein by reference.
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REQUEST FOR ADMISSION MO, 35: Adenit that the first notification provided by the Idaho
Attorney General to Idaho Power that the Attomey Geneml intended to fle the Notlees aof
Change in Water Right Ownership with IDWR was a tclephous call from two members of the
Attorney General’s siafl on December 22, 2006, the same day that the Attorney Oenernl fijed the
Notices with TD'WR and that Idaho Power recsived them.

RESPONSE TOQ REOUEST FOR _ADMISSION NO. 35: Objection. This Request for
Admiseion exceeds the seope of the jzsues dsfined in the Order and the scope of the SRBA wunder
Idabo law. Without waiving thess objection, the Stats admits that on Decamber 22, 2005, the
Attorney General notified [daho Power Compeny that the Stmie intended to fike Nodlesa of
Change in Water Right Ovwnershlp, and would flle such Noticey that day. The State dendes the
reroainder of this Requeat for Admisston

Y — -
Objection.  This Interrogatory and the comesponding Requast for Production of Documents
exceed the scope of the fwveg defined in the Order and the scope of the SRBA under 1dsho law.
Without waiving these objections, the State rexponds that ihis request is incomeet to the exiznt It
implies that (ke Anorey Generel acted in his personal capacity when he filed the Notlees of
Changs in Water Right Owneotip, The Anomey General filed the Noticss, and e
notification of this filing to Idahe Power Cormpany, In his constititionnl end starutory capacily 2t
counsel for the Siate of Idaho, Further, the December 22, 2006, telephons call was placed a5 8
courtesy, snd was made directly 1o Idaho Power Company's genernt counsel, James C. Tucker.
Formral writlen notificaton wes provided vo Idaho Power Company, by hand delivery addreased
to Mr. Tusker, on the same dsy. This written nefification included copies of all documents filed
with the Department on that day, inchiding the Notices, the Atlomey Goneral's explanatory
caver leticr to the Department, and the volume of supporting decomentation filed in support of
the Notlees, ' :

REQLIEST FOR ADMISSION NO, 38: Admit that prior to the Auomey General’s Hilng of the
Notices of Change In Water Right Ownership, represematives of the Attomey General’s Office
discarsced the Siete's clnim of ownership to a portion of Idaho Power’s weter rights and its inlent
to Sk notices of change of evwnership with the Director, or representatives, of [DWR.

5 ; Objection. This Request for
Admizsion exceeds the scope of the issues defined In the Order and the scope of the SRBA under
Tdaho law, Wlthout walving these objections, the Sixts admits that peior to filing the Notices of
Change of Water Right Ownership, the Atiorney Gepenal notified the Departinent that the State
intended to file tho Notices. The State denies the cemalnder of this request for admisslon.

RESPONSE TO INTERROQATORY NO. | - REQUEST FOR ADMISSION NOQ. 36
Objeclion  This Interrogatory snd the cerresponding Request for Production of Documents
exceet the soope of the fssucs defined in the Order and the scope of the SRBA under Idaho fzw.
The Statz further objects to this Interropatory and the comesponding Regires| for Produclion of
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Docarments to the extent they might bo undersiood to seek disclosure of privileged atiomey-
elienl communicativns, Without walving these objections, the Stats reyponds that diis request
Incorrectly suggests that it was impeoper for the State 10 notify the Department of jta Intent io Ble
the Natices of Change of Wrter Right Ownership. In sdditon, the water rights es to which
ownership is disputed in this consolidated subcase sre not “Idehe Power’s water rights.” Rather,
the State holds Jegal title to thess water righis in trust pursuant to Idaho Code § 42-203B and the
other dlements of tha Swan Falls sctlement. See also prior responsss, including bl not limited
1o the Recponses to Interrogatory Ne. 1 — Requents for Admisvion Nos, 4 and 14, wiich the Stato
incorporases herein by rofercnce.

N ; Admit that representatives of the Aitorney Gemeral's
Office end the Dimctor, or mpresentative, of IDWR coordinated the filing of the Notlces of
Change in Water Right Gwoenahip and the issuancs of the Director's Report for Basin 2.

RESPONSE_TO BEQUEST FOR_ADRMISSION NQ, 37; Objection. This Request for
Admisslon exceeds the seepe of the lssucs defined in the Order and the scope of the SRBA wnder
Idaho [aw. Without waiving these obpeations, the State donies this Request for Admission,

RESPONSE TOQ INTERRQGATORY NO. 1 - REQUEST FOR ADMISSION NQ. 37
Objection. Thls Interrogatory and the comesponding Request for Production of Documents
sxcend the scope of the issues defined in the Order and the scope of the SRBA wmder Idabo law.
Without waiving these objections, the Siate responds that thix request incorrectly suggests that it
wns improper for the Department o take into accownt the State’s Notices of Change of Water
Right Ownership when preparing the Director’s Report for Basin 2, The State independently
filed the Notices of Chanpe of Water Right Ownershlp consistent with the requirsments of the
Swan Falls Agreament. The Notless were fHed 1o preserve State’s ownership of the water rights
within the tmo (rames established by the Department for filing the Directoc's Report in Basin 2.
The Director in his stafulory role was required o corsider these Notfices in preparing his
reconynendations,

REQUEST FOR ADMISSION NOQ, 38: Admit that neither the Director, nor ropresematives, of
IDWR conducted any independent investigation of the validity of the Notlces of Change in
Water Right Ownership fled by the Attomey Gencral or the basds for the clatms of owacrship
asseried in such Nofices,

RESPONSE TQ REOUEST FOR ADMISSION NO, 3§; Objeciion.  This Request for
Admistion sxceeds the scope of ths Issues defined i the Order and the scope of the SRBA mder
Idaho law. Wiihout waiving these objections, tho State donfes tins Request for Admiesion,

- p < '
Objection. This Interrogatory and the comesponding Request for Production of Documents
excesd the scope of the issues defined In the Order and the scope of the SRBA vnder Idabo law.,
Withomt waiving these objections, the State responds that ths Attomey General filed the Notices
on behalf of the Stale, The Department conducted a thorough, independent meview and
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lnvestigation of all aspects of the water rights m goestion, including the State’s Notices of
Change in Waler Right Ownership, in aceordance with Idaho law.

REOQUEST FOR ADMISSION NO, 39: Admit that the Stats has never filed 2 Notice of Claim to
& Water Right in the SRBA pitrsuant fo fdaho Codo § 42-1409(d) with respect to any of Idslo
Power's waler rights listed in Paragrmph 7 of the Swan Falls Agreement or any otber waler right
hoid or claimed by Idsho Power.

BESPONSE TO REQUEST FOR ADMISSION NQ, 39; The State admits that it has not filed a
Notloe of Claim to a Water Right for the dispited water rights that erc st lssue in this
consolidated subrase, or for any other waler right claimed or held by Idaho Power Company.
The Stals deniss the eemainder of this Request for Admlssion and affiopatively asseis tha the
flling of Notlces of Change of Water Right Ownership with the Department complied with tbe
SRBA process for clsiming ownership of the watsr rights that are subject to the Swan Fells
Agrezment.

_ 9] The
water riphts as to which owmexship s dispuied In this consolidated sbezes are not water dights
“heid” by Idaho Power Company. Rather, the State holds legml titls to theses water rights in trust
pursuam to Jdeho Cods § 42-203B and the otter elements of the Swan Falls sendement. Sco also
prior respoasss, including but pot limiied to the Responses 1o Requests for Admisston Nos, 4 and
14, which the State incorporatss herein by reféeremes,

REQUEST TOR ADMISSION NQ, 40: Admit that the res of any trust crosied under the Svan
Falls Agreemnent 1s water smd 1ot water rights,

RESPONSE TO REQUEST FOR ADMISSION NO, 40: Denled.

- T The
Swan Falls Agresment did not <reals a bust.  Rather, the Swan Falls Agresment conlemplated,
and was cxpressly condifioned on, the ercatien of the trust by the Jdeho Lepislatere. The wust
was entablizhed by legistative action through the easciment of the “subordination legisiation”
proposed by the Agreoment, ldnho Codo § 42-203B. This statute provides thet the st rer
consists of waler rights. See also prior responses, Inchiding bt not imited to the Responses o
Inerrogatory No, 1 — Requeals for Admission Nos. 4 end 27, which the Stale incorporates harein
by referencs,

The docurmonts that support this response and ihe persons having knowledge of ths facts are
identified in the Response To Inierrogatory No. 1 — Raqowest For Admission No. d, which the
Siate tocomporates berein by rofereace. '

REQUEST FOR ADMISSION NO. 41: Admit that [daho Power's water dghts were not to be
aveilable for distribtition 10 new uses pursuant 10 ths Swan Falls Agreement.
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RESPONSE TQ REQUEST FOR ADMISSION NQ, 41; The Stte denles thls Request for
Admistion to the extent the phrass *Idaho Power's waler righte* maans that Idaho Power
Company hokls legal Gtk to the disputed water rights at issus in thls consolidateg subense. The
State Blso denies this Request for Admission (o the extent It implies thal flows orlghally
approprimed under the hydropower weter rights beld [n trust by the Statz would not be available
for beneficlal uses under junior water rights acquired pursuant to epplicable State law throagh
subovdination of tiwe water rights held in trust. Without walving these partial denials, the Slale
admits that the waler tights sere $0 be held in trust by the State under the Swon Fallg setlement
for the comtinuing use for hydropower generation by 1daho Power Company, but subject to the
State’s authority to subordinste the water rights held In wust fo future upstream vses under water

rights acquired pursuent io Smte jaw,

A 21

\ FLt ORY HO — NI A The
water fghls m to which ovnership is disputed i this consolidated subease are pot “Idaho
Power's water rights.™ Rather, (he State holds legal titlo to these water rights in trust pursusm to
Idsho Code § 42-203B and the other oletents of the Swan Falls setilement. Further, the Swan
Falls settlement as proposed by the Agreement end implemenied by legislation provided for
flows originally appropristed under the hydropower water rights beld In trust by the State 1o be
available for rew uses through subordination of the rights held In trust to uses nnder water oghts
eequired pursuant to Steie law, including compliancs with the regoirerents of Idsho Code§ 42-
203C, See alzo prior responses, including but not limited 1o {the Respanses to Interrogetory Ka. 1
~ Requests For Admissions Nos. 4, 14, 28, 29, 31, 34 and 43, which the State incorporates hereln
by reference.

The documsents thet support this mapoose and the persons having knowledge of the facts are
identificd in the Response To Interrogatory Mo, 1 — Request For Admisrcen No. 4, which the
Statc incorporates berein by reference.

REQUEST FOR ADMISSION NQ. 42: Admit that nowhere in the Swan Falls Agreement, or
any documenls related therefo, Is there amy refercnee mde 1o the Siate of Kabo owning o
claiming logal titls to Idaho Power's water rights as trustes.

RESPONSE TO REQUEST FOR ADMISSION NO. 42; Denied,

P - : The
Agresmen, the legislation proposed by the Agreement and smacted to pursuant to if, the relevant
Jegislnlive history, the implementing administralive rukes, and the parties” statements cxplaiming
ths Agreement end the overal] setflement, all contain expliclt statements or refcrences that the
State owns or claims legni title, to bs heid in trust, to certaln water rights formiesly held or
ciaimed by ldahe Powes Compeny. The State glso denles this Request for Admission to ths
extent the phracs “Idaho Power's water rights™ owans that Idahoe Power Compamy bolds Jeg)
title fo tho disputed water rights at lamue in this consolidated subcass. Ses also prior responses,
mehoding but not limited 1o the Responses 1o Interroguiory No. | — Requents For Admissions
Nos. 4 and 14, which the State meorporates beredn by reference.
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The documents that support this responss and o persons having kmowledge of the facts are
ideptified in the Response To Interrogatory No. 1 — Requast For Admission Ne. 4, which the
Siate ncorporates herein by reference,

REQUEST FOR ADMISSION NQ, 43: Admit that nowherc in the Swan Falls Agresment, oc
iy doctments related thereto, is there any reference mads to Idaho Power conveylng its waler
rights {pto a trust,

ma.in body ufthc Swan Falh Agrccmant crfOc:tob-cr 25, 1984 did met eqm:ﬂly mavajr tha WEIET
righis inio a truet, ul Exhibit 7B to the Agreemsnt pmposod ths “qubordleation legisiation™ that
provided for the creation of a State-controlked trust and transfor of the weier rights into it. The
Agresment was expressly conditioned wpon the passage of the “sbordiation {egislation,” the
creation of the trust, end the conveyance of the water rights imio the trust.  Further, thers are
references to Idaho Pewer Company conveying its witer rights into # trust in documents related
to the Swan Fally Agreament, such as the record of the procesdings of tha Idsho Legislature and
the Jdaho Water Resource Boand with respect to the passage of the legldslation mnd Stete Water
Plan araendments thal implemented the overall sottlement proposed by the Swan Talis

Apreament. Seo also prior responses, Including but nof limited 10 the Response te Intemogatory
No. 1 — Request For Admizsien No, 4, which the State incorpomtes hercin by referense,

The docutraniy that support this response and the persons baving knowledpe of the facts aro
identiffed in the Response To Intcorogatory No. | ~ Request For Admission No. 4, which the
Siate Incorporates heredn by reference.

REQUEST FOR ADMISSION NO, £4: Admit that the State spproved applications and isvued
permits for the use of qust water ander new priority datts, not the priority dates of eny water
rights owned by Idsha Power.

RESPONSE TO REOUEST FOR ADMISSION NO, 44; Objection. This Request for
Admizsion excesds the xcope of the issucs defined in the Order, the scope of the SRBA under
idabo lew, and is conbrary to the exbaustion of administrative remedics requirernsnt. Without
vraiving these objections, tho Stats denies this Raqueat for Admission.

q - .
Objecdon. This Interragetory and the corresponding Request for Production of Documents
exceed the scope of the issuss defined in the Order, the scope of the SRBA under Idsbo law, and
wro conirary 10 the exhaustion of adminhdrative remedies requirement. Without watving these
objections, the Stats responds that the Department has oot ivsusd “trust water permits” as that
term I3 defined by Idaho Power Company. Rather, the Depariment has subordinated the wenter
rights ek in trost by the Suate by approving applications for permits to appropriste water under
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the requirements of Ideho Code §§ 42-203B and 42-203C, and the other siatuics and
ndoriistrative rules that implement the Swan Falls setilement. The State admlis that such
permits have different priority dates than those of the water rights held fn trust by the State.  Ses

also prior responses, inchuding bui not limited to the Reaponses fo Requests for Admission Nos.
4, 14-15, 28, 34 and 41, which the Stls incorporates berein by reference.,

S » Admit that umil the sctions of the Siate referenced in the
Complelnt, the State of Idaho hss never claimed or mestrted legal 1itle to Idsho Powe's waler
ghts, requesied conveysnce of tide, otherwise ssyerted that legal ttle wes necessaty for the
State of Idaho to undertake its dilies 2 trusice of the trust water, or otherwiss contesied
owrahip of Idaho Power's water rights.

RESPONSE TO REQUEST FOR ADMISSION NQ. 45; Danled.

— 43; Ths
Staio has sssericd kegal title to the water rights held in wust, and has asserted that the State’s kegal
ovaership of the water rights was and 5 ncccssary for the State to carry out its dities ag tnistes,
Sce also prior responses, lncluding but nok limited to the Responses to Requests for Admisslon
Nos, 4, 14-15, 28, 34 end 41, which the Statz incorporaies beredn by reference.  The State also
repeatedly mserted Jegal ttle to the water rights in queation In periodic discussions betwesn the
State and Idsho Power Company regarding the Swan Falls settlement.

The docaments that support this response and the peoony having knowledge of the facly am
fdentified in the Response To Interrogatory No, 1 — ltequest For Admisslon No. 4, which the
Staie incorporates berein by reference,

REQUEST FOR ADMISSION NO, 46: Admit that the State of Idsho through IDWR sibmitted
recoramendations te the SRBA Court thet waier right decsess in Basins 2, 36 and 37 for water
dghts listed in Paragmph 7 of the Swan Falls Agreement be adjudicated in the name of Idaho
Pavier o9 the owner of such water rights. (b) Admit that sch recommendations were bazed on
IDWR’s Ivestigation of Idaho Power's Motices of Claim (o 2 Water Right purmsuant to Jdaho
Code § 42-1410 suthorizing and requiring IDWR's investigation of water right claims.

RESPONSE TO REOUEST FOR ADMISSIQN NO, #6; Objection. This Request for
Admission axceeds the scope of the issues defined in the Omder and the scope of the SRBA under
Idahe Inw. Without walving these abjections, the State dendas this Request for Admissien to the
extent It fraplies that the Department's Gling of Direcior's reports for Basdns 2, 36 end 37 iIn the
SRBA was an action on behalf of the State in its capacity me a party to the SRBA. The State also
denies that the Direcior filed reports in the SRBA court recomnmending that the Raesin 2 waler
rights that are subject 1o the Swan Falle seutlement be deereed in the name of Idshe Power
Comperyy. Without walving these dealals, the State admits that the Director’s reports for the
Bastin 36 and Basin 37 weier rights thai ars subject to the Swan Falls settement recommentded
that the water rights be de¢resd In the name of Idaho Power Company, but denles that the
amended Dhreclor’s reports for the Basin 37 water rights recommended that the legal title to the
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rights be decreed in the name of idaho Powsr Company., The State admits 1hat the initial
Director's reports and amended Directoe’s reports reganding the water rights in Basins 2, 36 snd
37 that are subject to the Swan Falls scitlemant were baxed upon the Department's investigation
pursuant to Idaho Lw, and that these investigations inclbded the relevant Notices of Claim Lo a
Water Ripht :ubmitted by ldsho Power Company and the Stete’s Notices of Change of Water
Right Oumership.

Objection.  This Intearogalory and the comreypoling Request for Production of Docurnents
zxceed the scops of the Issuca defined in the Order and the scopo of the SRBA under Idaho law.
Without walving these objections, the State sefers to the Director’s Reports and amended
Director's Reports for the water rights In Basing 2, 37 and 36, which [dnbo Power Compeany

possesecy, LR.CP. 33(c)

REOUEST FOR ADMISSION NOQ. 47: Admit that the actions of the State, its officials, and its
agencies following the executicn of the Swan Falls Agreement through at keest 2005 have teen
consistent with titke to the water rights remaining with Idaho Power.

RESPONSE TQ REQUEST FOR ADMISSION NQ, 47; Objectlon. Thlx Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idsho Iaw, and Is contrary to the exhavstion of administratlve remedies requirement. Without
valving these objections, the Stats denles this Request for Admission,

T -~ 47;
Objection. This Interrogatory and the comesponding Requert for Production of Doruments
excaed the scope of the jsnses defined in the Ordes, the scope of the SRBA under Idaho faw, and
e contrery io the exhmstion of sdminisrotive remedies requirement. Without waiving theze
objections, the State responds that sotions slics the sxecution of the Agreemsni bave been
conkisient with legal (ille to the water rights ln quesiion belng held by the State, See aleo prlor
responses, including but not Jimited to the Responses to Intemrogatory No. | — Requests For
Admisalon Nox. 4, 14-15, 28, 34, 4] and 44, which the Siate incorporates herein by reference

REQUEST FOR_ADMISSION NO. 45: (2} Admit thal on Merch 9, 2006, Aitomey Genenl
Wasden, in rexponse to qoeations in a Fobruary 27, 2006 lener from Siate House Speaker Bruce
Nesweomb, issued Atomey General Opinlon 06-2 “Regarding Svwaa Falls Agreement and Idshe
Code §§ 42-234(2) and 42420 1AZ)" (herelnafier “Attomey Genernl Opinion (6-27), (b} Admil
that the Attlomey General or membcers of his staff, before resciving soch leltar, discussed with
Speaker Newcomb or other members of the legislatire the préperation of an Atiorsey General
oplnfon conczrning the subordination of [daho Power's hydmpc-am: water Aghts under the Swan
Fells Agreement,

Obieotion.  This Request for

RESPONSE TG REQUEST FOR _ADMISSION NG, 43;
Admisslon excesds the scope of the isnuzy dofined Tn the Crder, the scops of the SRBA tmder
Ideho low, and is not reasonably calenlaied 1o lead to the discoveey of admissdbls evidence
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beoanse the Idaho Power Company®s claim for a “repeal” of Atiomey Geaeral Opinion 06-2 bas
bera dismizsed

‘

Objection. This Interrogatory and the corresponding Request for Production of Dotuments
sxceed the ccope of ths irsves defined in the Order, the seope of the SRBA under Idsho Jaw, sud
ore not reasonably calculated to fead to the discovery of admisslble evidence becauss the Ideho
Power Company's claim for a “repesl” of Attomey General Oplnlon 06-2 has been dismissed.

REQUEST FOR ADMISSION NO. 49: Admit that the water lavels in the ESPA have
progressively declined, and continue o desline, resuiting In diminishing spring fows, reach
gaint amd Oows In the Smoke River, snd tha a contributing factor in such hydrologic
developmants §s the pumping of ground water.

RESPONSE 10O REQUEST FOR ADMISSION NOQ, 49: Objection.  This Request for
Admisston excceds the scope of the bssucs defined In ths Order, the scope of the SRBA under
Ideho [aw, and is contrary to the exbausiion of administrative remedies requirement.  Without
walving thess objections, the State denizg thix Reqoest for Admisston,

g -

Objccton.  This Interropatory and the corresponding Request for Production of Documents
excoed the scops of the kssues defined in the Order, the scope of the SRBA undes Idzhe law, 2nd
ara contory 1o the exhanstion of administrative remedies requirement. The State also cljzets to
this Request for Admindon as ambiguous because {t decs not define a time frame reference for
the alloged progressive “declines™ and “diminishments” in spring discharpes and dvers Jows,
nor lins the term “Eogressive” bean deflned.  Without waiving thess objectons, the State
cesponds thet this Reguest for Admlssion oversimplifies » matter of considersblo cozaplexity,
and which is one of the central issoes presented and addrensed fn the conjuncthve edminisraton
of water rights 1 interconnecied ground water sources and surface water sources by the Director
and the Departrnemt. This is demonstrated by the Director’s orders in such matters:

5. From the pre-ledigatlon conditions of the 1860s wntl the 1950s, the smnount of waler
diverted from the Sonke River and its teibutaries for pravity Hood/fommow nmigation
increased subsantally, from showt § million acro-feet, or less, in the carly 1500s to about
2.5 million acre-feet in the emiy 19500 USAS Professbone! Paper 1408-F, p. Fid.
Significant quantities of the surfnce water diverted were in sxcess of crop consumpiive
uses and provided jocidental recharge to the ESPA above the average incidentn] recharge
of 3.4 million scre (ast described In Finding 3 for the Mey 1980 through April 2002 time
period. Ground water levels across the ESPA regponded by rising af many locabions, For
example, the average rhic in groumd water levels nezr Jarome, Idabo, 20d near Fort Hell,
Idaho, was 20 10 40 feot ovar several lens of yemrs.  The avorape rise in ground water
levels west of American Falls was 60 1o 70 fect. USGS Professional Paper 1408-A, p.
A0, As a result, speng discharges in the Thousand Springs mrea correspondingly
imcreased based on USGS data ax shown in Atachment AL
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§. Boginning io sbout the 19602 t 1970s tme period through the most recent ysary, the
tonal combined diversions of matursl flow end storage releases above Milner Dam for
irrigation wying surfacs water supplics have dedlined from an averags of nearly 9 million

eore-feet anmually to less than § million acrs-fest anouslly, notwithstanding yeary of
drought, becsuse of cooversions fom gravity flood/firrow Imigation to sprinkler
irdgation {n surfave water fmigation systeno and ofher cfficicocies implemented by
surfnce walcr delivery entities. The meswired decrease in cumulative surfuce waler
diversions above Milner Dam for Irrigation reflects the fact that less waler 15 genemnlly
needed in the present dme to fully irigate Jands authorized for iigation with a ceriain
¢rop mwix uader certain climalic growing conditions then wes necded in the 19601 10
19705 for the same lands, crop mix, and climatic growing conditions. With pacallel
appropriations of ground water, which dramatically imcreased n sbout 1950, ground
vester levels across the ESPA have reaponded by decliniug at most locations where levels
had previowsly risen, exacerbatzd by the worst consecutive pardod of drought years on
record for the upper Snake River Basin. As a result, spcing discharges in the Thourad
Spiings arce have comeapondingly dectined based on USGS daie as alwo shown on
Atiachmsnt A.

Crder of May 19, 2605 (In she Matear of Distribuiion of Water 1o Woier Rights Nos. 36-013504,
3607210, and 36-07427) (“Blue Lakes Dalivery Cali™), at 2 9 5-6. “[Ale of May 2002, the
Snake River Plain aquifer [sic] is cloxe to dynamile equilibrium.” Amended Order of May 2,
2005 at 17§ 80 (Surface Water Coalition Delivery Call). Sce alio prior responses, including bt
nol limited to the Responses to Interrogatory Mo, ! — Requests For Admission Nos. 18-20, 21, 23
and 49, which the State Incorparates herein by roference.

REQUEST FOR ADMISSION NO, 30: Admit that diminishing spring flows, reach gains and
fkrws In the Spake River have resulted in a number of water ripht “calls™ made by senlor priority
sppropriators ubliring snrfres emd spring water fom the Sneke River, and that a coniribuling
factor in meh calls i the pumping of ground water under junior water rights,

R Objectlon.  This Request for
Admission exceeds the scope of the istes defined in the Order, the scope of the SREA wder
idaho lnw, and is conleary to the oxhavgtion of edminietretlve remedics requircrnent.  Without
wmiving thess objoctions, the Sints admits that certain delivery calle submitted to tha Department
by holders of rights to the use of the nuface flows of the Snake River and spring flows in the
Snake River canyon nave amserted of elleged that the spring Dows and reach gains hove
diminiched and that a contribating factor in snch diminishments is the pumping of grormd walsr
under Junior waler nights. The Sito denics this Request for Admission to the exient that it
implics that such sllegations and axsertions are trie or correst.

C-bjmﬁon This Inlcxmgﬂiory and ths wrmmﬂdmg}‘d:qum for Pmducnm of u
exceed the scope of the issues defined e the Ordor, the scops of the SRBA under Ideho law, and

are contrry (o the exhoustion of sdminisrative remedies raquirement. See also prior responses,
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itreluding but not Hmited to the Responses fo Interrogatory No. 1 — Requests For Admission Nox
18-20, 21, 23 and 49, which the Stake incorporates herein by reference,

REQUEST FOR ADMISSION NO, 51: Adwmit that ground water pumpling from ths ESPA bas
hydrokogic mmpacts on the equifer and intercoanected surface wators beyond the year that

pumplog occurs.

RESPONSE TQ REOUEST FOR ADRMISSION NOQ, 31: Objection. This Request for
Admisgion sxceeds the scape of the lasues defined in the Order, the scope of the SRBA under
Idaho Iaw, and ix canmary to the exhaustion of sdminlstrative remedies requirement.  Without
walving thesc obfxcctions, the Swate denieg this Request for Admission

:. H "

Ob}mm Thia h:rc::mgamry and ths wfmponding R.cqutst for Pm-dmﬁan of D-actu‘ncnls
axceod the scope of the Issues dofined n the Order, the scope of the SRBA wnder Idsho law, amd
are coirary to the oxbawstion of edministrative remediss requirement. Withowt waiving these
objections, the Stals reyponds that this Request for Admission ovemimplifies a matter of
considerabls complexity and caunot be admitted as formuiated. Ses prior reaponses, nchuding
Bt not limited to the Responses 1o Interrogatory No. 1 ~ Requests for Admission Nes. 18-20, 21,
73 and 49-50, which the State Inzorporates heredn by reference,

REQUEST FOR ADMISSION NQ, 52: Admit thal w date [DWR has not taken into sccount the
muliple ytar impasts of gronnd water pumping from ths ESPA in its edministration of jumior
ground water ead sendor s fxce waler righls.

RESPONSE TO REQUEST FOR ADMISSION NO, 52 Oblectlon. Thls Reguest for
Admipsion exceeds the scope of the issues defined in the Order, the scope of the SRBA under
ldaho law, and i contrary o the exhavstion of sdminigmtive remedics requirement. Withou
waiving thess objections, the Sinie denies this Request for Admission,

Objectlen. This Intemmogatory and the corresponding Request for Producdlion of Docwnants wre
autside the yeope of the issuss defined in the Order, ouisldo the scope of the SRBA under Idaho
lzw, and contrary e the requirement of sxhaustion of administrative remedies, Without waiving
this objection, the Stale respondy that the Department and the Dirsctor routinsly consider the
multiple year offects of pround water prmping from the ESPA, when conjunctively admintstering
water rights in intercopmested ground yater sourcos amd surfives water sources, apd modeling the
depkticnary effects of ground water withdrawels and curnaibrents. For instance, the Director's
ordery in rewponss 1o delivery ¢alls by holders of senior surface water and spring righls againg
junior ground water right Boldsr nyes cxpressly consider both the tramslent and “steady state”
deplstionery effects of ground water pumping that “continues ftom year to year.” Order of May
19, 2005 o 3 §9 (Blue Lakes Delivery Cally; Amended Qrder of May 2, 2005 at 6 725, 17 §77
{Surface Water Coalition Dellvery Call). Similady, in the Surfuce Water Coalition's delivery
cxll, the Director cadered that he would meks annusl determinations of the sxtent of injury
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ressonably likely to occur 1 the members of the Surface Water Coalition from out-of-priosity
ground water depletions, end requine mitigation or curteflment xy warranted without further
demeand by members of the Coalition untl! such time that 5 peomanent mitigation plan might be
approved, Amended Order of May 2, 2005 at 47 112, This means the Direolor required
mifigation in the form of replacement water in equal quantites to depletions o hydraulically-
commectad surfacs water that would resalt from out-of-priotdiy groumd water withdeawnls, In liew
of curtailment of such Junior priority ground veater rights, over the Ieagth of period, inchuding
multiple-years, that shoriages to senfor priority yorface water rights continued, The amounts of
replacemuent vwater provided must cquml the 10tal gains to the hydmulically-comesied surface
waler that would have scerued from curtsilment of Junlor priotity ground water rights over the
length of pericd, including multiple-years, that senior prioty rights would have otherwise besn
nJured, Similardy, in responss to the Blue Lakes dclncn; call, the Director analyzed the effects
of curteiling certain ground water uses “on an ongoing baste.™ Crder of May 19, 2003 at 17 $78.
Purther, the computer model for the BSPA, & batic teol for the Department’s administration and
plangipg, 1a callbmted udng date and measurements covering & prried of over twenty years,
fereby Including the multiple year impacts of groundwater withdmwahb, See, eg, Amended
Order of May 2, 2005 a1 7 § 30. See also prior regpomees, fncluding but not llmited to the
Responses 16 Interrogatory No. | — Requests for Admission Mos. 18-20, 21, 23, and 49-51,
which the State incorporstes berein by roference.

REQUEST FOR ADMISSION NO. 53: Admit that IDWR has curtailed or threatensd to curtall
ground water righls only on the basis of within-the-year or seasonal impacts of such pumping.

RESPONSE TQ REQUEST FOR_ADMISSION NO, 53; Objection. This Request for
Admisston exceeds the scope of the Issucs defined m the Order, the acope of the SRBA under
Idaho imw, mmd {9 contrary to the exhaustion of administrative remedies requirement.  Withoul
waiving thess objections, the State denies this Request for Admirsion.

Y — -
Objecilon. This Interrogatory and the comresponding Request for Produciior of Documents
exeeed the seope of the issues defined in the Omdes, the scops of the SRBA under Idsho faw, and
are contary o the sxhaustion of administiative remedies requirement. Without welving these
objections, ithe Sinte regponds by referting to prior responses, Including bt not limited to the
Responses to Jrderrogatory Ne. 1 — Regquests for Admissfon Nos, 18-20, 21, 23, and 49-32,
which the State Incorporeies hereln by reference.

REQUEST FOR ADRMISSION NQ. 54: Admit that the Stats's faiiure to aceount ﬁ'ﬁ' the multiple
year Jmpacts of grovmd water pumping, 1o the sxient that that faflure results in & violetion of the
Swan Falls Draily Minimum Flows, is unreasonnble and consiinrtes & breach of the Swen Falls

Agrecment.

E D : Obgetion, This Request for
Admisston exceeds the scope of the ssuzs defined in the Ocder, the scope of the SRBA under
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Jdaho lzw, and is contrary to the exhanstion of sdministrative remedies requirement.  Withowt
wairing these objsctions, the Siate denies this Request for Admission. o

RESPONSE TQ INTERRQGATQRY NO. | - REQUEST FOR ADMISSION NO, 34;
Objecton.  This Intemogatory and the comesponding Requesi for Productlon of Documenty
ciceed the scope of the ixries dofined In the Order, the scope of the SRBA under ldaho law, and
are contrary to the exhaustlon of edminisfrative remedies requirement, Withowt waiving these
objections, the State responds by referring 0 pricr responses, including bot not limited fo the
Reaponses Ta Interrogatory No. 1 — Requests for Admission Noa. 5, 7-8, 18-19, 21-30 snd 48-
53, which the State Incorporates herein by reference.

DATED this 13" day of November, 2007.
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