SN RECEIVED
@© . MAR 26 2008
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STEVEN L. OLSEN

Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN (ISB # 5156)
Deputy Attorney General
Civil Litigation Division

MICHAEL C. ORR (ISB # 6720)
Deputy Attorney General
Natural Resources Division

700 West State Street, 2" Floor
P.O. Box 44449

Boise, ID 83711-4449

(208) 334-2400 ‘
Attorneys for The State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

} Consolidated Subcase no. 92-23
In Re SRBA )

} AFFIDAVIT OF STEVEN L.
Case No. 39576 } OLSEN IN SUPPORT OF

) STATE OF IDAHO’S MOTION

)} FORPROTECTIVE ORDER

)
STATE OF IDAHO )

) ss.

COUNTY OF ADA )

STEVEN L. OLSEN, being first duly sworn upon his oath, deposes and states

that:

1. I am a Deputy Attorney General and one of the attorneys of record for the
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State of Idaho in this consolidated subcase.

2. The following is based upon my own personal knowledge.

3. Attached hereto as Exhibit 1 is a true aﬁd correct copy of “Idaho Power
Company’s First Set of Discovery Requests to State Defendants™ in this matter, dated
October 9, 2007.

4. Attached hereto as Exhibit 2 is a true and correct copy of the State’s
“Responses to Idaho Power Company’s First Set of Discovery Requests” in this matter,
dated November 13, 2007 (without attachments).

5. Attached hereto as Exhibit 3 is a true and correct copy of the State’s “First
Supplemental Response to Idaho Power Company’s First Set of Discovery Requests” in
this matter, dated December 17, 2007 (without attachments).

6. Attached hereto as Exhibit 4 is a true and correct copy of “Idaho Power
Company’s Second Set of Discovery Requests to State Defendants” in this matter, dated
February 19, 2008.

7. Afttached hereto as Exhibit 5 is a true and correct copy of the State’s
“Responses to Idaho Power Company’s Second Set of Discovery Requests” in this
matter, dated March 24, 2008 (without attachments),

8. Counsel for the State and counsel for Idaho Power conferred by telephone
on March 19, 2008 regarding several of the State’s objections to Idaho Power’s discovery
requests but were unable to resolve them.

DATED this 24™ day of March.

STEVENL. OLSEK
Deputy Attorney General
Chief, Civil Litigation Division
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SUBSCRIBED AND SWORN to before me this cQ é day of March 2008.
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CERTIFICATE OF SERVICE

I certify that on this 24™ day of March, 2008, I caused to be served a true and
correct copy of the foregoing AFFIDAVIT OF STEVEN L. OLSEN IN SUPPORT OF
STATE OF IDAHO’S MOTION FOR PROTECTIVE ORDER, to the following parties

by the indicated methods:

Clerk of the SRBA Court

253 Third Avenue North

P.0. Box 2707

Twin Falls, Idaho 83303-2707

Idaho Power Company
Represented by:

James C. Tucker

P.O.Box 70

1221 W. Idaho

Boise, ID 83707

Idaho Power Company
Represented by:

James S. Lochhead

Adam T. DeVoe

Mark J. Mathews

Michael A. Gheleta

Michelle C. Kales

Brownstein Hyatt Farber Shreck

410 17™ Street, Ste. 2200

Denver, CO 80202-4432

Idaho Power Company
Represented by

John K. Simpson

Shelley M. Davis

1010 W. Jefferson, Suite 102

Boise, ID 83701-2139

U.S. Mail

[ ] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
] Overnight Mail

[ ] Facsimile: 208-736-2121

P U.S. Mail

[ ] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
] Overnight Mail

[ ] Facsimile:

Xl U.S. Mail

[ ] Hand Delivery

[] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

[] Facsimile: 303-223-0904

XI E-mail: MGheleta@BHFS.com

[11U.S. Mail

DXl Hand Delivery

[_] Certified Mail, Return Receipt Requested
[] Overnight Mail

[ ]Facsimile:
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IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83720-4449

United States Department of Justice

Environment & Natural Resources
Division

550 West Fort Street

MSC 033

Boise, ID 83724

Randall C. Budge

Candice M. McHugh

Racine Olson Nye Budge & Bailey,
Chartered

P.O. Box 1391

Pocatello, Idaho 83204-1391

Josephine Beeman
Beeman & Associates, P.C.
409 W. Jefferson Street
Boise, Idaho 83702

[]U.S. Mail

[ | Hand Delivery

[ ] Certified Mail, Return Receipt Requested
[] Overnight Mail

[_] Facsimile:
Statehouse Mail

[]G.S. Mail

[] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

[ ] Facsimile:

Not Applicable

U.S. Mail

[] Hand Delivery

[[] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

[] Facsimile:

U.S. Mail

[ ] Hand Delivery

[_] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

[ ] Facsimile:

[] E-mail: cmm@racinelaw.net

U.S. Mail -

] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
[] Overnight Mail

[ ] Facsimile:

[ ] E-mail: : jo.beeman@beemanlaw.com

STEVERY L. OLSEN)/
Deputy Attorney General
Chief, Civil Litigation Division
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James S. Lochhead
Michael A. Gheleta MAIL 95454
Mark J. Mathews

Michelle C. Kales

Adam T. DeVoe

BROWNSTEIN HYATT FARBER SCHRECK, P.C.

ED BY
410 Seventeenth Street, Suite 2200 AECEIVED B
Denver, CO 80202 0cT 15 007
(303) 223-1100 — Telephone e
- F
(303) 223-1111 — Facsimile X ﬂ@gg{\?&%‘a ERAL

John K. Simpson, ISB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O.Box 2139

Boise, ID 83701-2139

(208) 336-0700 — Telephone

(208) 344-6034 — Facsimile

James C. Tucker, ISB No. 2038
Senior Attorney

IDAHO POWER COMPANY
1221 West Idaho Street

Boise, ID 83702-5627

(208) 388-2112 — Telephone
(208) 388-6935 — Facsimile

Attorneys for Plaintiff Idaho Power Company

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39576 Consolidated Subcase No. 92-00023
IDAHO POWER COMPANY,

Plaintiff, IDAHO POWER COMPANY'S FIRST

SET OF DISCOVERY REQUESTS TO

v. STATE DEFENDANTS

STATE OF IDAHO; C.L. "BUTCH" OTTER,
Governor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER
RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources
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Plaintiff Idaho Power Company ("Idaho Power"), by and through its undersigned
attorneys, hereby submits its First Set of Discovery Requests to the State Defendants in this
action, to be answered by all State Defendants in this action in accordance with the Idaho Rules
of Civil Procedure.

Your responses to these Discovery Requests are due thirty (30) calendar days after
service in accordance with the Idaho Rules of Civil Procedure, absent an agreed upon extension.

L INSTRUCTIONS

1. The following definitions apply to each of these Discovery Requests:

a. Communication. The term "communication" means any contact between
two or more persons, including but not limited to, (a) written contact by such means as electronic
mail, letter, memoranda, telegrams, telex, or by any document, and (b) oral contact by means
such as face-to-face meetings and telephone conversations.

b. Complaint. The term "Complaint” means Plaintiff’s Complaint and
Petition for Declaratory and Injunctive Relief in this matter.

C. State Defendants. The term "State Defendants" means the Defendants in
this action, collectively and individually: the State of Idaho, C.L. "Butch" Otter, Lawrence G.
Wasden, the Idaho Department of Water Resources ("IDWR"), and David Tuthill. In addition,
Defendant State of Idaho encompasses all State agencies and officials, including IDWR and its
Director David Tuthill.

d. Document. The term "document" is defined to be synonymous in
meaning and equal in scope to the usage of the term in IL.R.C.P. Rule 34(a), including, without
limitation, electronic or computerized data compilations and other information stored in
electronic form, which should be produced in the form of a CD or DVD disk. A draft or non-
identical copy is a separate document within the meaning of this term.

" L. ESPA means Idaho's "Eastern Snake Plain Aquifer."

f. Identify (with respect to persons). When referring to a person, "to
identify" means to give, to the extent known, the person’s full name, present or last known
address, present or last known telephone number, and when referring to a natural persen, the
person’s present or last known place of employment and title. Once a person has been identified
in accordance with this subparagraph, only the name of that person need be listed in response to
subsequent discovery requests requesting the identification of that person.

g. Identify (with respect to documents). When referring to documents, "to
identify" means to give, to the extent known, the (i) type of document (e.g., letter, memorandum,
email); (ii) the general subject matter; (iii) the date of the document; and (iv) the author(s),
addressee(s) and recipient(s).

h. IDWR means the Idaho Department of Water Resources.
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i. Mediator's Term Sheet. The term "Mediator's Term Sheet" means the
document titled "Mediator's Term Sheet" dated April 20, 2004, and submitted on that date to the
SRBA Court in SRBA Consolidated Subcase 03-10022 and SRBA Consolidated Subcase 67-
13701, with all appendices to the document, which is referred to as the "Agreement" in Section
3(1) of Title X ("Snake River Water Rights Act of 2004"), 118 Stat. 3431.

j. Person. The term "person" is defined as any natural person or any
business, legal or governmental entity or association.

k. Relating to. The term "relating fo" means concerning, touching, referring
or having reference to, or in any manner whatsoever, whether directly or indirectly. '

L. Swan Falls Daily Minimum Flows. The term "Swan Falls Daily
Minimum Flows" means average daily minimum stream flows in the Snake River of 3,900 c.f.s.
in the summer (April 1 to October 31) and 5,600 c.f's. in the winter (November 1 to March 31)
measured at the Murphy Gage, as set forth in Paragraph 7(A) of the Swan Falls Agreement.

m. Swan Falls Agreement. The terms "Swan Falls Agreement” or
" Agreement" mean the Agreement signed on October 25, 1984 by Idaho Power Company's
Chairman of the Board and Chief Executive Officer James E. Bruce, Idaho Governor John V.
Evans, and Idaho Attorney General Jim Jones.

n. Youw/Yours. The terms "you" and "yours" refer to the State Defendants,
and anyone acting on their behalf, including, but not limited to, their employees, representatives,
attorneys, investigators, and expert witnesses.

2. The following rules of construction apply to each of these Discovery Requests:
a. All/Each. The terms "all" and "each" shall be construed as all and each.
b. And/Or. The connectives "and" and "or" shall be construed either

disjunctively or conjunctively as necessary to bring within the scope of these Discovery Requests
all responses that might otherwise be construed to be outside the scope of the Discovery
Requests. : | -

c. Singular/Plural. The use of the singular form of any word includes the
plural and vice versa.

3. If you consider the content of any communication or document responsive to
these Discovery Requests to be privileged or not otherwise subject to discovery in these
proceedings, you are required to provide a complete privilege log for these communications or
documents.

4. Each Discovery Request shall be answered fully in writing, unless it is objected
to, in which event the objecting party shall state the reasons for objection and shall answer to the
extent the Discovery Request is not objectionable. If an objection is made, the reasons for that
objection shall be stated with specificity.



5. Your answer to each Discovery Request must be as complete and straightforward
as the information reasonably available to you permits. If a Discovery Request cannot be
answered completely, answer to the greatest extent possible.

6. If you do not have enough personal knowledge to answer a Discovery Request,
please state so specifically. You must make a reasonable and good faith effort to answer each
Discovery Request by asking other persons who may have knowledge of the issue, unless the
information is reasonably available to you.

7. With respect to Requests for Admission: If a denial is made, the answer shall
specifically deny the matter or set forth in detail the reasons why the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet the substance of the requested
admission, and when good faith requires that you qualify an answer or deny only a part of the
matter of which an admission is requested, you shall specify so much of it as is true and qualify
or deny the remainder.

8. With respect to Interrogatories: Each Interrogatory shall be answered fully in
writing and under oath. The answers are to be signed and verified by the person making them,
and the objections signed by the attorney making them.

9. With respect to Requests for Production: You are required to produce all
documents in your possession, custody, or control. If you are unable to produce any
document(s), state the reasons you are unable to produce the document(s) with as much
specificity as possible. Please produce all documents for inspection either as they are kept in the
usual course of business or organize and label them to correspond with the categories in the
Requests for Production and related Requests for Admission.

10.  These Discovery Requests are continuing and require supplemental responses up
to the date of trial in accordance with LR.C.P. 26(e). If any response is determined to be
incomplete or incorrect, you have a continuing duty to supplement or change answers previously
submitted. '

1L REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Admit that if the quantity of water rights in a basin
exceeds the physical supply of water available during all or portions of a year, that basin is
considered "over appropriated.”

REQUEST FOR ADMISSION NO. 2: Admit that the concept of “over appropriation” applies
both to surface and interconnected ground water.

REQUEST FOR ADMISSION NO. 3: Admit that when a basin is "over appropriated," there
is no unappropriated water available for new appropriation.

REQUEST FOR ADMISSION NO. 4: Admit that the water rights listed in Paragraph 22 of
the Complaint are the only Idaho Power water rights which the State contends are subject to the
Swan Falls Agreement, and that Idaho Power owns other water rights at other facilities,
including hydropower projects, which are not subject to the terms of the Swan Falls Agreement.




REQUEST FOR ADMISSION NO. 5: Admit that the Swan Falls Agreement acknowledges
and preserves Idaho Power’s right and ability to purchase, lease, own, or otherwise acquire
additional water for power purposes over and above the Swan Falls Daily Minimum Flows
provided for in the Agreement.

REQUEST FOR ADMISSION NO. 6: Admit that additional water purchased, leased, owned,
or otherwise acquired by Idaho Power for use below the Murphy Gage is not limited by or
subject to the Swan Falls Agreement and must be administered and accounted for by the State of
Idaho at the Murphy Gage in addition to the Swan Falls Daily Minimum Flows.

REQUEST FOR ADMISSION NQO. 7: Admit that for 2006 and all years prior to 2006 during
which the Bureau of Reclamation had a flow augmentation program, the State calculated the
Swan Falls Daily Minimum Flows without taking into account additional water which was
acquired by the Bureau of Reclamation and released into the Snake River as flow augmentation
to aid migrating salmon pursuant to obligations under the Endangered Species Act.

REQUEST FOR ADMISSION NO. 8: Admit that the State's practice of including the Bureau
of Reclamation flow augmentation water in the calculation of the Swan Falls Daily Minimum
Flows in 2007 is a departure from its prior practice.

REQUEST FOR ADMISSION NO. 9: Admit that through the "Mediator's Term Sheet"
agreement of the Snake River Water Rights Act of 2004, 118 Stat. 3431, the State agreed that the
minimum flows established by the Swan Falls Agreement, designated in the "Mediator's Term
Sheet" agreement as Tier 1 — Minimum Flow, shall be decreed in the SRBA to the Idaho Water
Resource Board.

REQUEST FOR ADMISSION NO. 10: Admit that through the "Mediator's Term Sheet"
agreement, the State, through IDWR, committed to regulate the Tier 1- Minimum Flow
established by the "Mediator's Term Sheet” agreement in accordance with the Swan Falls
Agreement.

REQUEST FOR ADMISSION NO. 11: Admit that the State as a party to the "Mediator's
Term Sheet" agreement contemplated that the Tier 2 - Flow Augmentation instream flows would
be in addition to the Tier 1 - Minimum Flow instream flows described in the "Mediator's Term
Sheet" agreement.

REQUEST FOR ADMISSION NO. 12;: Admit that the trustee of any trust established under
the Swan Falls Agreement is the State of Idaho, acting by and through the Governor.

REQUEST FOR ADMISSION NO. 13: (a) Admit that the Swan Falls Agreement is premised
on an assumption by the parties to the Agreement that then existing water uses in the Snake
River basin above Swan Falls Dam resulted in a potential irrigation season low flow of
approximately 4,500 c.f.s. at the Murphy Gage on an average daily basis. (b) Admit that based
on such assumption, the Swan Falls Agreement set the minimum irrigation season low flow at
3,900 c.f.s., 600 c.f.s. below the assumed minimum of 4,500 c.f.s., in order to allow the State to
authorize further development of consumptive water uses in the Snake River Basin including the
ESPA without violating the 3,900 c.f.s. minimum flow established by the Agreement.



REQUEST FOR ADMISSION NO. 14: Admit that prior to the execution of the Swan Falls
Agreement, all trust water had been previously appropriated under Idaho Power’s water rights
described in Paragraph 7 of the Agreement.

REQUEST FOR ADMISSION NO. 15: Admit that prior to the execution of the Swan Falls
Agreement, there was not 600 c.f.s. of unappropriated water to constitute the trust water
described in Paragraph 7 of the Agreement.

REQUEST FOR ADMISSION NO. 16: Admit that under the Swan Falls Agreement, the State
is obligated to take reasonable steps to insure the Swan Falls Daily Minimum Flows.

REQUEST FOR ADMISSION NO. 17: Admit that under the Swan Falls Agreement, the State
is obligated to not issue any permits in the Snake River Basin for ground or surface water use
after October 1, 1984, if the use of water under such permits would deplete the flow of the Snake
River below the Swan Falls Daily Minimum Flows.

REQUEST FOR ADMISSION NO. 18: Admit that because of the hydrologic
interconnectivity of the ESPA and the Snake River, withdrawals of ground water from the ESPA
impact flows in the River, and vice-versa.

REQUEST FOR ADMISSION NO. 19: Admit that the depletive effect of withdrawals of
ground water from the ESPA on Snake River flows is delayed for a period, often many years,
depending upon various factors, including the distance from the well to the River.

REQUEST FOR ADMISSION NO. 20: Admit that existing water uses in the Snake River
Basin above the Murphy Gage up to and including 1984 were causing depletions in the

hydrologic system, which were not manifested in reduced flows in the Snake River at the
‘Murphy Gage in 1984.

REQUEST FOR ADMISSION NO. 21: Admit that the total delayed depletive effect of ground
water withdrawals from the ESPA occurring before 1984 is not yet reflected in Snake River
flows at the Murphy Gage.

REQUEST FOR ADMISSION NO. 22: Admit that on July 12, 2003, average daily flows in
the Snake River measured at the Murphy Gage and calculated under the Swan Falls Agreement
fell below the Swan Falls Daily Minimum Flows.

REQUEST FOR ADMISSION NO. 23: Admit that the flows in the Snake River at the

“Murphy Gage on July 12, 2003 did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA that had been allowed to occur by the State of Idaho prior to
October 1, 1984.

REQUEST FOR ADMISSION NO. 24: Admit that the flows in the Snake River at the
Murphy Gage on July 12, 2003 did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA from trust water permit/license and non-trust water permit/license
appropriations that have been allowed to occur by the State of Idaho since October 1, 1984.




REQUEST FOR ADMISSTON NO. 25: Admit that at the time of the Swan Falls Agreement,
the Snake River Basin was over appropriated after consideration of the Swan Falls Daily
Minimum Flows.

REQUEST FOR ADMISSION NO. 26: Admit that the ESPA and the Snake River upstream
from the Murphy Gage are currently over appropriated and threaten the Swan Falls Daily
Minimum Flows insured by the Swan Falls Agreement.

REQUEST FOR ADMISSION NO. 27: Admit that there never was any trust water available
for use by post-1984 water uses, there was no trust res, and there exists no trust under the Swan
Falls Agreement.

REQUEST FOR ADMISSION NO. 28: Admit that IDWR has processed and approved
numerous applications for new appropriations of trust water since 1984.

REQUEST FOR ADMISSION NO. 29: Admit that through the issuance of trust water
permits, IDWR authorized the use of trust water that did, and does, not exist.

REQUEST FOR ADMISSION NO. 30: Admit that the water supply and public interest
analyses which IDWR performed to issue trust water permits do not reflect the present
hydrologic conditions of the ESPA and the Snake River.

REQUEST FOR ADMISSION NO. 31: Admit that Idaho Power owns the following water
rights (bracketed names below refer to Company Projects): State Water License Numbers 36-
2013 (Thousand Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471 (Upper Malad), 36-2018
(Clear Lake), 36-2026 (Sand Springs), 02-2057 (Upper Salmon), 02-2001A, 02-2001B, 02-2039,
02-2060 (Lower Salmon), 02-2064, 02-2065 (Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number 02-0100 (Swan Falls).

REQUEST FOR ADMISSION NO. 32: Admit that the Attorney General and IDWR have
asserted that legal title to a portion of Idaho Power’s water rights under the Swan Falls
Agreement is held by the State of Idaho, and that equitable title to a portion of those water rights
is held by Idaho Power and by the State of Idaho.

REQUEST FOR ADMISSION NO. 33: Admit that the Governor has never asserted that the
State holds legal title to a portion of Idaho Power’s water rights under the Swan Falls
Agreement.

REQUEST FOR ADMISSION NO. 34: Admit that one purpose of the State in seeking legal
title to a portion of Idaho power's water rights is to subordinate those water rights to ground
water recharge.

REQUEST FOR ADMISSION NO. 35: Admit that the first notification provided by the Idaho
Attorney General to Idaho Power that the Attorney General intended to file the Notices of
Change in Water Right Ownership with IDWR was a telephone call from two members of the
Attorney General's staff on December 22, 2006, the same day that the Attorney General filed the
Notices with IDWR and that Idaho Power received them.




REQUEST FOR ADMISSION NO. 36;: Admit that prior to the Attorney General's filing of
the Notices of Change in Water Right Ownership, representatives of the Attorney General's
Office discussed the State's claim of ownership to a portion of Idaho Power's water rights and its
intent to file notices of change of ownership with the Director, or representatives, of IDWR.

REQUEST FOR ADMISSION NO. 37: Admit that representatives of the Attorney General's
Office and the Director, or representatives, of IDWR coordinated the filing of the Notices of
Change in Water Right Ownership and the issuance of the Director's Report for Basin 2.

REQUEST FOR ADMISSION NO. 38: Admit that neither the Director, nor representatives,
of IDWR conducted any independent investigation of the validity of the Notices of Change in
Water Right Ownership filed by the Attorney General or the basis for the claims of ownership
asserted in such Notices.

REQUEST FOR ADMISSION NO. 39: Admit that the State has never filed a Notice of Claim
to a Water Right in the SRBA pursuant to Idaho Code § 42-1409(4) with respect to any of Idaho
Power's water rights listed in Paragraph 7 of the Swan Falls Agreement or any other water right
held or claimed by Idaho Power.

REQUEST FOR ADMISSION NO. 40: Admit that the res of any trust created under the Swan
Falls Agreement is water and not water rights.

REQUEST FOR ADMISSION NO. 41: Admit that Idaho Power’s water rights were not to be
available for distribution to new uses pursuant to the Swan Falls Agreement.

REQUEST FOR ADMISSION NO. 42: Admit that nowhere in the Swan Falls Agreement, or
any documents related thereto, is there any reference made to the State of Idaho owning or
claiming legal title to Idaho Power’s water rights as trustee.

REQUEST FOR ADMISSION NO. 43: Admit that nowhere in the Swan Falls Agreement, or
any documents related thereto, is there any reference made to Jdaho Power conveying its water
rights into a frust.

REQUEST FOR ADMISSION NO. 44: Admit that the State approved applications and issued
permits for the use of trust water under new priority dates, not the priority dates of any water
rights owned by Idaho Power.

REQUEST FOR ADMISSION NO. 45: Admit that until the actions of the State referenced in
the Complaint, the State of Idaho has never claimed or asserted legal title to Idaho Power’s water
rights, requested conveyance of title, otherwise asserted that legal title was necessary for the
State of Idaho to undertake its duties as trustee of the trust water, or otherwise contested
ownership of Idaho Power’s water rights.

REQUEST FOR ADMISSION NO. 46: Admit that the State of Idaho through IDWR
submitted recommendations to the SRBA Court that water right decrees in Basins 2, 36 and 37
for water rights listed in Paragraph 7 of the Swan Falls Agreement be adjudicated in the name of
Idaho Power as the owner of such water rights. (b) Admit that such recommendations were




based on IDWR's investigation of Idaho Power's Notices of Claim to a Water Right pursuant to
Idaho Code § 42-1410 authorizing and requiring IDWR's investigation of water right claims.

REQUEST FOR ADMISSION NO. 47: Admit that the actions of the State, its officials, and
its agencies following the execution of the Swan Falls Agreement through at least 2005 have
been consistent with title to the water rights remaining with Idaho Power.

REQUEST FOR ADMISSION NO. 48: (a) Admit that on March 9, 2006, Attorney General

. Wasden, in response to questions in a February 27, 2006 letter from State House Speaker Bruce
Newcomb, issued Attorney General Opinion 06-2 "Regarding Swan Falls Agreement and Idaho
Code §§ 42-234(2) and 42-4201A(2)" (hereinafter "Attorney General Opinion 06-2"). (b) Admit
that the Attorney General or members of his staff, before receiving such letter, discussed with
Speaker Newcomb or other members of the legislature the preparation of an Attorney General
opinion concerning the subordination of Idaho Power's hydropower water rights under the Swan
Falls Agreement.

REQUEST FOR ADMISSION NO. 49: Admit that the water levels in the ESPA have
progressively declined, and continue to decline, resulting in diminishing spring flows, reach
gains and flows in the Snake River, and that a contributing factor in such hydrologic
developments is the pumping of ground water.

REQUEST FOR ADMISSION NQ. 50: Admit that diminishing spring flows, reach gains and
flows in the Snake River have resulted in a number of water right "calls" made by senior priority
appropriators utilizing surface and spring water from the Snake River, and that a contributing
factor in such calls is the pumping of ground water under junior water rights.

REQUEST FOR ADMISSION NO. 51: Admit that ground water pumping from the ESPA has
hydrologic impacts on the aquifer and interconnected surface waters beyond the year that
pumping occurs.

REQUEST FOR ADMISSION NO. 52: Admit that to date IDWR has not taken into account
the multiple year impacts of ground water pumping from the ESPA in its administration of junior
ground water and senior surface water rights.

REQUEST FOR ADMISSION NO. 53;: Admit that IDWR has curtailed or threatened to
curtail ground water rights only on the basis of within-the-year or seasonal impacts of such
pumping.

REQUEST FOR ADMISSION NO. 54: Admit that the State’s failure to account for the
multiple year impacts of ground water pumping, to the extent that that failure results in a
violation of the Swan Falls Daily Minimum Flows, is unreasonable and constitutes a breach of
the Swan Falls Agreement.




III. INTERROGATORIES

INTERROGATORY NO. 1: For each of your responses to Requests for Admission 1 through
54 above that is not an unqualified admission, state the number of the Request for Admission,
state all facts upon which you base your response, identify each person who has knowledge of
these facts, and identify all documents and other tangible things that support your response.

IV. REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1: Produce all documents identified in or related to
your responses to Interrogatory No. 1 and Requests for Admission Nos. 1 through 54 above.

gtk
Dated this day of October, 2007.

IDAHO POWER COMPANY

James C. Tucker, Esq.

Senior Attorney, ldaho Power Company
1221 West Idaho Street

Boise, ID 83702-5627

John K. Simpson, ISB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O. Box 2139

Boise, ID 83701-2139

By: Z VU ne! A, Sttt

James S. Lochhead, Esq.

Michael A. Gheleta, Esq.

Mark J. Mathews, Esq.

Michelle C. Kales, Esq.

Adam T. DeVoe, Esq.

BROWNSTEIN HYATT FARBER
SCHRECK, P.C.

410 17™ Street, Twenty-Second Floor

Denver, CO 80202

Attorneys for Idaho Power Company

8607\5\1076073.1
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CERTIFICATE OF MAILING

I certify that on October 9, 2007, I mailed copies of IDAHO POWER
COMPANY'S FIRST SET OF DISCOYERY REQUESTS TO STATE
DEFENDANTS to the following persons by U.S. Mail:

MICHAEL C. ORR

DEPUTY ATTORNEY GENERAL
NATURAL RESOURCES DIVISION
700 WEST STATE STREET

2ND FLOOR

P.0. BOX.83720 |

BOISE, IDAHO 83720-0010

DAVID HENSLEY, COUNSEL
OFFICE OF THE GOVERNOR
700 W. JEFFERSON

BOISE, ID 83720-0181
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Victoria J. Perlowski
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Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN (ISB # 5156)
Deputy Attorney General
Civil Litigation Division

MICHAEL C. ORR (ISB # 6720)
Deputy Attorney General
Natural Resources Division

700 West Jefferson Street Room 210
P.0O. Box 44449

Boise, ID 8371]-4449

(208) 334-2400

Attorneys for The State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS -

)  Consolidated Subcase no. 92-23
In Re SRBA )

) RESPONSES TO IDAHO POWER
Case No. 39576 y COMPANY’S FIRST SET OF

} DISCOVERY REQUESTS

)

The State of Idaho, Governor C.L. “Butch” Otter, Attomey General Lawrence G.
Wasden, the Idaho Department of Water Resources, and David Tuthill, Director of the
Department of Water Resources (collectively, “the State™), hereby submit their responses
to “Idaho Power Company’s First Set of Discovery Requests to State Defendants”
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(hereinafter, “First Set of Discovery Requests™). The State has made good faith inquiries
into the matters raised by Idaho Power Company’s First Set of Discovery Requests in the
time allotted, is continuing such inquiries, and will supplement these responses, if
necessary, as required by the Idaho Rules of Civil Procedure.

OBJECTIONS

1. Obiection To First Set of Discovery Requests To The Extent They Are Propounded
To Non-Parties.

The State objects to each and every request and interrogatory in Idaho Power Company’s
First Set of Discovery Requests to the extent they are propounded to the Idaho Department of
Water Resources (“the Department”) and David Tuthill, the Director of the Department (“the
Director”). The Idaho Rules of Civil Procedure provide that Requests for’ Admissions,
Interrogatories and Requests for Production of Documents are available only as to a “party” to a
case. See IR.C.P. 33(a), 34(a), 36(a). The Department and the Director are not parties to the
Snake River Basin Adjudication. Idaho Code §§ 42-1401B(2); 42-1401A(3). Without waiving
these objections, the Department and the Director join in these responses.

2. Objection To Interrogatory Ne. 1 To The Extent It Applies To Requests for
Admission Nos. 41-54.

The State objects to Idaho Power Company’s “First Set of Discovery Requests to State
Defendants” to the extent that they exceed the limitation of forty (40) interrogatories established
in Rule 33(a) of the Idaho Rules of Civil Procedure. Idaho Power Company’s discovery requests
include an interrogatory requesting that “for each of your responses to Requests for Admission 1
through 54 that is not an unqualified admission, state the number of the Request for Admission,
state all facts upon which you base your response, identify each person who has knowledge of
these facts, and jdentify all documents and other tangible things that support your response.”™

Combining multiple Requests for Admission with a single interrogatory in this manner
transforms each Request for Admission into a separate interrogatory. See Safeco of America v.
Rawstron, 181 FR.D. 441, 445-46 (C.D. Cal. 1998). Further, the State has made no unqualified
admissions in its responses to the fifty-four Requests for Admission in Idaho Power Company’s
First Set of Discovery Requests. Thus, Idaho Power Company’s First Set of Discovery
Requests includes fifty-four (54) separate interrogatories, in violation of the forty (40)
interrogatory limit established by Rule 33(a) of the Idaho Rules of Civil Procedure. See id.
Nonetheless, without waiving this objection, the State has responded to each of the fifty-four
inferrogatories.

3. Objection To Discoverv Requests Nos. 7-11, 18-19, 21-24, 26, 28-30, 32, 35-38, 44,
and 46-54 As Exceeding The Scope Of The Order of July 23, 2007.

The State also objects to Idaho Power Company’s first set of discovery requests to the extent
they contravene the Order Granting in Part, Denying in Part Motion to Dismiss; Consolidating
Common Issues Info Consolidated Subcase; And Permitting Discavery; And Notice of
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Scheduling Conference (July 23, 2007) (“Order”). This objection applies o Requests for
Admission Nos. -11, 18-19, 21-24, 26, 28-30, 32, 35-38, 44, and 46-54, and the corresponding
interrogatories and requests for production of documents.

The Order provides that “preliminary issues™ of the scope and ownership of the disputed water
rights will be addressed and resolved first. Following these determinations, “this Court will
transfer issues of compliance and enforcement to an administrative body of appropriate
jurisdiction.” Order at 13. Requests for Admission Nos. -11, 18-19, 21-24, 26, 28-30, 32, 35-38,
44, and 46-54, and the corresponding interrogatories and requests for production of documents,
seek discovery on issues of compliance with and enforcement of the Swan Falls “Agreement”
(hereinafter, “Swan Falls Agreement” or “Agreement”) and a claim that has been dismissed.
Accordingly, these requests and interrogatories exceed the scope of the subject matter of the
pending action, as limited by the Court, and therefore exceed the scope of discovery under Rule
26(b)(1) of the Idaho Rules of Civil Procedure.

4. | Objection To Discovery Requests Nos. 7-8, 10-11, 18-19, 21-24, 26, 28-30, 32, 35-38,
44 and 46-54 As Exceeding The Scope Of The Snake River Basin Adjudication As
Established By 1daho Law.

The State also objects to Idaho Power Company’s first set of discovery requests to the extent
they exceed the scope of the Snake River Basin Adjudication under applicable Idaho law. This
objection applies to Requests for Admission Nos. 7-8, 10-11, 18-19, 21-24, 26, 28-30, 32, 35-38,
44 and 46-54, and the corresponding interrogatories and requests for production of documents.

The Idaho Code and controlling Idaho Supreme Court precedent provide that a claimant may not
obtain review of agency actions of the Department of Water Resources in the Snake River Basin
Adjudication. Idaho Code § 42-1401D, Twin Falls Canal Co. v. IDWR, 127 ldaho 688, 905 P.2d
89 (1995). Requests for Admission Nos. 7-8, 10-11, 18-19, 21-24, 26, 28-30, 32, 35-38, 44 and
46-54 contravene these limitations because they seek to develop or support claims that expressly
seek, or would necessarily entail, judicial review of agency actions of the Department of Water
Resources in the Snake River Basin Adjudication. These requests and interrogatories therefore
exceed the scope of the Snake River Basin Adjudication under Idaho law and the scope of
discovery under Rule 26(b)(1).

5. Obiection To Discovery Requests Nos. 7-8. 18-19, 21-24, 26, 28-38, 35, 44, 47 and 49-
54 As Contrary To The Requirement Of Exhaustion Of Administrative Remedies.

The State also objects to Idaho Power Company’s first set of discovery requests to the
extent they seek to develop or support claims seeking or requiring judicial review of the
administrative actions of the Director and/or the Department. This objection applies to Requests
for Admission Nos. 7-8, 18-19, 21-24, 26, 28-30, 35, 44, 47 and 49-54, and the comresponding
interrogatories and requests for production of documents.

Claims for judicial review of the administrative actions or decisions of the Director and

the Department may not be raised, heard or otherwise developed in a court or by the use of
judicial procedures in the absence of a final agency action and a fully developed administrative
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record, and until administrative remedies have been exhausted. American Falls Res. Dist. No. 2
v, IDWR, 143 Idaho 862, 154 P.3d 433 (2007); Idaho Code § 67-5271. Requests for Admission
Nos. 7-8, 18-19, 21-24, 26, 28-30, 35, 44, 47 and 49-54. and the comresponding interrogatories
and requests for production of documents, expressly seek or necessarily require judicial review
of administrative actions of the Director and/or the Department in the absence of a final agency
action and a fully developed administrative record, and prior to the exhaustion of administrative
remedies. These requests and interrogatories are therefore in violation of the exhaustion
requirement set forth in chapter 52, Title 67, Idaho Code and applicable decisions of the Idaho
Supreme Court. '

RESPONSES TO REQUESTS FOR ADMISSION AND INTERROGATORIES

REQUEST FOR ADMISSION NO. 1: Admit that if the quantity of water rights in a basin
exceeds the physical supply of water available during all or portions of a year, that basin is
considered “over appropriated.”

RESPONSE TO REQUEST FOR ADMISSION NO. [: Objection. This Request for Admission
secks disclosure of confidential attorney work-product. Without waiving this objection, the State
denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 1:
Objection. This Interrogatory and the corresponding Request for Production of Documents seeks
disclosure of the confidential attorney work product. Without waiving this objection, the Stat
responds that the concept of “over appropriation” as proposed and defined by Idaho Power
Company is contrary to the prior appropriation doetrine as established by Idaho law.

REQUEST FOR ADMISSION NO. 2: Admit that the concept of “over appropriation™ applies
both to surface and interconnected ground water.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 2: See the
Response To Interrogatory — Request For Admission No.1, which the State incorporates herein
by this reference.

REQUEST FOR ADMISSION NQ.3: Admit that when a basin is “over appropriated,” there is
no unappropriated water available for new appropriation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Denied.

RESPONSE TQO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 3: See the
Response To Interrogatory — Request For Admission No.1, which the State incorporates herein
by this reference.
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REQUEST FOR ADMISSION NO. 4: Admit that the water rights listed in Paragraph 22 of the
Complaint are the only Idaho Power water rights which the State contends are subject to the
Swan Falls Agreement, and that Idasho Power owns other water rights at other facilities,
including hydropower projects, which are not subject to the terms of the Swan Falls Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: The State denies this Request for
Admission to the extent it implies that Idaho Power Company holds legal title to all of the water
rights listed in Paragraph 22 of the Complaint. The State also denies that the water rights listed
in Paragraph 22 of the Complaint are the only water rights that are subject to the Swan Falls
Apreement. The State admits that Idaho Power Company owns other water rights at other
facilities, including hydropower facilities, which are not subject to the Swan Falls Agreement.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO.4: In
addition to the water rights listed in Paragraph 22 of the Idaho Power Company’s “Complaint
and Petition for Declaratory and Injunctive Relief” (“Complaint”), the Swan Falls settlement also
encompasses water rights 02-2032A, 02-2032B, 02-40004,, 02-4000B, 02-4000A and 02-4000B,
beneficial use water right clajms 37-20709, 37-20710, and 02-10135, and any other claims for
water rights for power purposes at any of the ldaho Power Company facilities referenced in
Paragraph 7 of the Swan Falls Agreement. Further, it should be noted that the Agreement was
only one component of the settlement of the Swan Falls controversy. The settlement also
included amendments to the State Water Plan and the enactment of a number of pieces of
implementing legislation. Among other things, this legislation establishes a trust and provides
that “[a]ny portion of the water rights for power purposes in excess of [the minimum flows
established at the Murphy Gage] shall be held in trust by the state of Idaho.” Idaho Code § 42-
203B(2), (5). Thus, it is incorrect to characterize the water rights as to which ownership is
disputed in this consolidated subcase as “Idaho Power water rights” msofar as such a
characterization implies that Idaho Power Company has legal ownership of the water rights held
in trust. The State holds legal title to the water rights held in frust for the benefit of Idaho Power
Company and the People of the State of Idaho. /d. As one of the beneficiaries of the trust, Idaho
Power Company may use the water available at its facilities for power purposes to the extent of
the water rights held in trust, “subject to subordination to and depletion by future upstream users
whose rights are acquired pursuant to State law, including compliance with the requirements of
Idaho Code § 42-203C.” Id.

For purposes of identifying the documents that support this response, the State refers o
documents previously provided to Idaho Power Company via hand delivery to James C. Tucker
on December 22, 2006, and via service of the State of Idaho’s First Set Of Requests For
Admission And Requests For Production Of Documents To ldaho Power Company, dated
October 18, 2007. The hand delivery to Idahe Power Company of December 22, 2006, included
the following:

1. Notices of Change of Water Right Ownership;

2. A five-page letter from the Attorney General to the Department explaining the
basis for the Notices of Change of Water Right Ownership;
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3. Copies of documents that were cited in the Attorney General’s letter, or that
otherwise supported the Notices of Change of Water Right Ownership, including
the following:

a.

b.

The Swan Falls “Agreement” of October 25, 1984;

the Federal Energy Regulatory Commission (“FERC™) order of March 25,
1988 in the proceedings on Idaho Power Company’s petition for a declaratory
order on the Swan Falls Agreement (FERC Docket EL-85-38-000);

the Joint Agreement Regarding Fish and Wildlife Studies (EL—85-38-000),.
between Idaho Power Company and the United States Marine Fisheries
Service;

Legislation enacted to implement the Swan Falls settlement, including:
i. 1985 Idaho Session Laws, Chapter 14 (SB1005)
. ii. 1985 ldaho Session Laws, Chapter 16 (SB1007)
iii. 1985 Idaho Session Laws, Chapter 17 (SB1008)
iv. 1985 Idaho Session Laws, Chapter 224 (HB186)
v. 1985 Idaho Session Laws, Chapter 204 (SB1205)
vi. 1986 Idaho Session Laws, Chapter 116 (SB1358)
vii. Idaho Code §§ 42-203A4, 42-203B, 42-203C, 42-203D and 61-502B;

Legislative history of the legislation enacted to implement the Swan Falls
settiement, including:
i. Pages 58-61 of the 1985 Journal of the State Senate (Statement of
Legislative Intent for S1008);
ji. Minutes of the Senate Resources & Environment Commiftee for:

January 1, 1985
January 11, 1985
Janvary 21, 1985
January 25, 1985
February 1, 1985
March 4, 1985
February 19, 1986
ii. Mmutes of the Senate State Affairs Commitiee for:

1. January 25, 1985

2. February 1, 1985
iv. Minutes of the House Resources & Conservation Committee for:
February 1, 1985
February 11, 1985
February 19, 1985
March 7, 1985
March 13, 1986;

“457\.‘":‘“.‘”!‘-“‘.—‘

bl
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f. District Court filings:
i. Conseat Judgment in Ada County Case No. 81375
ii. Consent Judgment in Ada County Case No. 62237
1i1. Order for Entry of Judgment in Ada County Case No. 62237
iv. Stipulation for Entry of Judgment in Ada County Case No. 62237;

g. The Contract to Implement, Chap. 256, Sess. Laws 1983 of October 25, 1984
(“1180 Conftract™); '

h. 1983 1daho Session Laws, chapter 259;
i. Idaho Code §§ 61-539, 61-540;
i Legislative History for the 1180 Contract, including minutes of the following:
i. Senate Resources & Environment Committee, March 30, 1983
ii. Senate Resources & Environment Committee, April 4, 1983
iii. House Resources & Conservation Committee, April 8, 1983;
k. Legal descriptions for points of diversion and places of use.
The documents previously provided to Idaho Power Company via service of the State of idabo’s
First Set Of Requests For Admission And Requests For Production Of Documents To Idaho
Power Company, dated October 18, 2007, included copies of the following:

Exhibit No. in State’s First

Set of Discovery Requests Document

1.1 1984 House Bill 675 and its Statement of Purpose;

1.2 1984 House Bill 459 and its Statement of Purpose;

1.3 1984 House Bill 574 and its Statement of Purpose;

1.4 1685 Senate Bill 1008 and its Statement of Purpose;

1.5 1985 Senate Bill 1005 and its Statement of Purpose;

1.6 Complete set of minutes for the 1985 meetings of the
Senate Resources and Environment Committee, including
attachments;

1.7 Minutes of the meetings of the 1985 meetings House

Resources and Conservation Committee, including
attachments, for January 17, 21 and 31; February 1, 11,13,
15, 19 and 25; and for March 7;
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Exhibit No. in State’s First
Set of Discovery Requests

1.8

1.9

2.1

22

2.3

2.4

2.5

2.6

2.7

2.8

2.9

2.10

Document

Minutes of the meetings Senate State Affairs Committee of
January 25, 1985 and February 1, 1985;

Pages 22 and 58-61 of the Journal of the State Senate,
Organizational Session and First Regular Session of the
Forty Eighth Legislature of the State of Idaho, 1985;

1986 Senate Bill 1358, mc]udmg amendment, and
Statement of Purpose;

Minutes of the meetings of the Senate Resources and
Environment Committee of February 5, 1986, and
February 19, 1986;

Minutes of the meeting of the House Resources and
Conservation Committee of March 13, 1986;

Complete set of the minutes of the 1986 Idaho Legislative
Council (Interim) Committee on Ground Water Resources,
including attachments and Final Report;

Complete set of the minutes of the 1993 Idaho Legislative
Council Interim Committee on Aquifer Recharge, including
attachments and Final Report;

1994 Senate Bills 1564, 1565, 1574 and 1575 and their
Statements of Purpose;

Minutes of the Scnate State Affairs Committee meeting of
March 9, 1994;

Minutes of the meeting of the Senate Resources and
Environment Commitiee, mcludmg attachments, of
March 11, 1994;

Minutes of the meetings of the House Resources and
Conservation Committee, including aftachments, of
March 21, 1994, and March 23, 1994;

Page 413 of the Journal of the House of Representatives,
Second Regular Session of the Fifty Second Legislature of
the State of Idaho, 1994;
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Exhibit No. in State’s First
Set of Discovery Requests Document

2.11. Page 269 of the Journal of the State Senate, Second
Regular Session of the Fifty Second Legislature of the State
of Idaho, 1994;

3 The ratepayer complaint filed with the Idaho Public
Utilities Commission in June 1977, initiating ITPUC Case
No. U-1006-124;

4 A letter to Governor Evans from Idaho Power Company
Chief Executive Officer James Bruce dated April 11, 1984;

5 A letter to Idaho Powér Company Chief Executive Officer
James Bruce from Govemnor Evans dated May 9, 1984;

6 A letter to Governor Evans from Idaho Power Company
Chief Executive Officer James Bruce dated May 23, 1984;

7 The “Framework for Final Resolution of Snake River
Water Rights Controversy” of October 1, 1984;

8 The Swan Falls “Agreement” of October 25, 1984;

9 The “Contract to Implement Chapter 259, Sess. Laws,
1983” of October 25, 1984;

10 The Idaho Water Resources Board resolution of March 1,
1985, approving amendments to Policy 32 of the State
Water Plan; |

11 1985 Idaho Session Laws chapter 14;

12 1985 Idaho Session Laws chapters 15 and 16;

13 1985 Idaho Session Laws chapters 17, 18 and 19;

14 1985 Idaho Session Laws chapter162;

15 1985 1daho Session Laws chapter 204;

16 1985 Idaho Session Laws chapter 224;

17 1986 Idaho Session Laws chapter 117;
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Exhibit No. in State’s First
Set of Discovery Requests

18
19

20

21
22

23

24

25

26

27

28

29

30

Document
1994 Idaho Session Laws chapter 274;
1994 Idaho Session Laws chapter 433;

“Currents,” November 1984, “Special Swan Falls
Agreement Edition”;

“Cwrents,” January 1985 “Special Swan Falls Edition 117
“Currents,” March 1985, Vol. 3, No. 3;

“Currents,” October 1983, “Special Water Allocation Rules
Edition™;

Currents,” December 1985, “Special Water Allocation
Rules Edition I

“Currents,” September 1986, State Water Plan Draft”
edition;

A letter dated June 13, 1985, from Thomas G. Nelson, of
Nelson, Rosholt, Robertson, Tolman & Tucker, Chtd., to A.
Kenneth Dunn, Director of the Idaho Department of Water
Resources (including attachment);

A letter dated November 5, 1985, from Thomas G. Nelson,

of Nelson, Rosholt, Robertson, Tolman & Tucker, Chtd., to
Mr. Xen Dunn, Director of the Idaho Department of Water

Resources (including attachments); '

Idaho Power Company’s “Petition for the Amendment of
Rule 5,2. of the Water Appropriation Rules and

Regulations Adopted April 8, 1986, filed

with the Department of Water Resources on April 28, 1986;

Idaho Power Company’s “Petition for Declaratory
Judgment” filed in the District Court of the Fifth Judicial
District of the State of Idaho, In and For the County of
Twin Falls, Case No. 38256, on April 28, 1986;

Idaho Department of Water Resources Water Right Permit
No. 01-7054;
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Exhibit No. in State’s First

Set of Discovery Requests Document
31 1dabo Department of Water Resources Water Right Permit
No. 37-7842;
32 The Idaho Department of Water Resources’ Policy and

Implementation Plan for Processing Water Right Filings in
the Swan Falls, issued November 3, 1988.

Additional documents supporting the State’s response are identified below. Cop1es of these
documents are included with these responses.

Memorandum to James E. Bruce from Thomas G. Nelson regarding the possibility of
using the Swan Falls water right to stop upstream depletion of the Snake River (June 22,
1976);

Minutes of the Legislative Council Committee on Water Rights (May 10, 1983);

Mimites of the Second Meeting of the Snake River Technical Advisory Committee (July
15, 1983);

Minutes of the Organizational Meeting of the Snake River Technical Advisory
Committee (June 29, 1983);

Minutes of the Third Meeting of the Snake River Technical Advisory Committee (August
4-5, 1983);

“News Release” from the Office of the Governor (January 4, 1985);
Executive Order 84-19 (Office of the Governor)

Minutes of the First Meeting of the Snake River Studies Advisory Committee (Feb. 7,
1985);

Memorandum to Governor Evans from Keith Anderson regarding the third meeting of the
Snake River Studies Advisory Commitiee (May 22, 1985);

Memorandum from Sheri Grow to Dick Gardner re: summary minutes of the Snake River
Studies Advisory Committee (Dec. 11, 1986);

Memorandum to Governor Evans from Keith Anderson regarding the fifth and final
meeting of the Snake River Studies Advisory Committee (Dec. 22, 1986);
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Memorandum to the Snake River Advisory Commistee from Dick Gardper regarding
economic studies update (Aug. 12, 1986);

Testimony of Governor John V. Evans on Proposed Revisions to State Water Plan Policy
Number 32 (Feb. 5, 1985);

Affirmation of Continuation of Agreement (May 15, 1985);

Letter to the Honorable John V. Evans from Attorney General Jim Jones (Oct. 25, 1984);
Letter to the Honorable John V. Evans from Attorney General Jim Jones (May 17, 1984);
Letter to the Honorable John V. Evans from Attofney General Jim Jones (Oct. 17, 1984);
Idaho Water Rights Defense New Letter (Oct. 19, 1984);

Mediator’s Term Sheet;

Minutes of the Third Meeting of the Snake River Studies Advisory Committee {April 18,
1985): '

Certified copy of case file, FERC Docket No. E1.-85-38-000

Memorandum to Norm Young from Alan Robertson regarding tributary determination,
Milner to Swan Falls (April 14, 1986);

Review of Flow at Swan Falls In Relation To Its Power Rights (Feb. 7, 1984);

Brief of Respondent Idaho Power Company on Rehearing, Miles v. Idaho Power
Company, Idaho Supreme Court case no. 16614 (Feb. 21, 1989);

Brief of Respondent Idaho Power Company, Miles v. Idaho Power Company, Idaho
Supreme Court case no. 16614 (Jan. 21, 1987);

Letter to Paul L. Jauregui from Patrick Kole (Jan. 19, 1984);

Exhibits 1-5 to Idaho Power Company’s “Petition for Declaratory Judgment” filed in the
District Court of the Fifth Judicial District of the State of Idaho, In and For the County of
Twin Falls, Case No. 38256 (April 28, 1986);

Letter to Mark B. Clark from Thomas G. Nelson regarding Ada County case no. 81375
(August 29, 1989);

Memo to Norm from Ron regarding commencement of permit processing (May 2,
1988);

RESPONSES TO IDAHO POWER COMPANY'S FIRST SET OF DISCOVERY REQUESTS PAGE 12 0F 46



“Picking up the Pieces After Swan Fails,” by Norm Young (Dec. 8-9, 1989);

Needed Water Resources Programs In The Snake River Basin by Snake River Technical
Advisory Committee (Nov. 1983);

Water Resources Management Needs In The Snake River Basin Executive Summary by
Snake Raver Technical Advisory Committee (Nov. 1983);

Commentary on Swan Falls Resolution by Patrick D. Costello and Patrick J. Kole
(Summer 1985);

Letter to the Honorable John D. Dingell from Governor Cecil Andrus regarding H.R. 519
{Swan Falls Legislation): Idaho’s Comments on Issues Raised by FERC and NMFS (July
24, 1987);

Legacy of Light, by Susan M. Stacy (1991);

Letter to R. Keith Higginson from Thomas G. Nelson regarding Swan Falls Policy and
Implementation Plan (Oct. 14, 1988);

Copy of case file, Idaho Public Utilities Commission docket no. U-1006-244;

Memorandum to J. Vard Chatburn from Pat Costello regarding elements of the Swan
Falls legislative package and their relation to overall agreement (Feb. 4, 1985);

Attendance sheets for Idaho Water Resources Board Public Hearings on Amendments
To Policy 32 of the State Water Plan, including attachments, exhibits and testimony (Jan.
& Feb., 1985);

Letter to Mr. Pat Costello from Sherl Chapman (Oct. 16, 1984);

Idaho State Water plan adopted by the Idaho Water Resources Board (Jan. 19, 1982);

Amended Complaint, fdaho Power Company v. State of Idaho, Ada County case no.
62237 (Nov. 8, 1977);

Second Amended Complaint, /daho Power Company v. State of Idaho, Ada County case
no. 81375 (Dec. 28, 1983);

Notice of Dismissal of Certain Defendants, Jdaho Power Company v. State of Idaho, Ada
County case no. 81375 (Oct. 25, 1984);

Order for Judgment and Consent Judgment, /daho Power Company v. State of ldaho, Ada
County case no. 81375 (Feb. 16, 1990);

Minutes of Meeting No. 9-84, Idaho Water Resource Board, Boise, Idaho (Nov. 2, 1584);
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Letter to the Idaho Department of Water Resources from Attorney General Lawrence G.
Wasden regarding Notices of Change in Water Right Ownership Under Swan Falls
Agreement and Implementing Legislation (Dec. 22, 2006);

Notices of Change in Water Right Ownership (Dec. 22, 2006);

Letter to James C. Tucker from Chief Deputy Attorney General Sherman F. Furey 11
regarding Notices of Change in Water Right Ownership Under The Swan Falls
Agreement and Implementing Legislation (Dec. 22, 2006);

Attachments to Notices of Change in Water Right Ownership (Dec. 22, 2006);

Letter to the Idaho Department of Water Resources from Aftorney General Lawrence G.
Wasden regarding Notices of Change in Water Right Ownership Under Swan Falls
Agreement and Implementing Legislation (Jan. 2, 2007);

Notices of Change of Water Right Ownership (Jan. 2, 2007);

Letter to the Honorable Lawrence G. Wasden from Bruce Newcomb (Feb. 27, 2006);
Attorney General Opinion 06-2 {(March 9, 2006);

Attorney General Opinion 06-2A (Feb. 13, 2007; effective March 9, 2006);

Swan Falls Data And Research Program Status Report by Idaho Technical Committee on
Hydrology (Nov. 1987);

Memorandum to Alan Robertson, Wayne Haas, and Nomm Young from Paul Castelin
regarding streamflow depletion criteria, Snake River corridor, Milner to Murphy (Sept.
18, 1985);

Letter to A. Kenneth Dunn from Clive J. Strong regarding permit no. 36-7815 and 36-
7894 of Idaho Land and Cattle, Inc. d/b/a Heiss Charolais Ranch (Sept. 17, 1986);

Letter to Clive J. Strong from Thomas G. Nelson regarding permit nos. 36-7815 and 36-
7894 (Sept. 25, 1986);

Minutes of the Second Meeting of the Snake River Advisory Studies Committee (Mar.
14, 1985);

Meeting of the Snake River Studies Advisory Committee (Oct. 3, 1985);

Minutes of the Sixth Meeting of the Snake River Technical Advisory Commiittee (Oct.
11, 1983);
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Resolution Before The Idaho Water Resources Board In The Matter of Policy 32 of the
State Water Plan (Mar. 1, 1985);

Recordings of Idaho Water Resources Board public information meetings on October 25,
1984, October 31, 1984 and November 1, 1984;

Recordings of Senate Resources & Environment Committee meetings of January 18,
1985, January 21, 1985, January 25, 1985 and February 1, 1985;

The State identifies the following persons as having knowledge of the facts. The State has made
a good faith effort to determine the contact information for these persons in the time allotted, and
will supplement with any additional such information required under the Idaho Rules of Civil

Procedure:
Name

Hal Anderson

Cecil Andrus

David Barber

Charles Brockway
James E. Bruce

Ron Carlson

Ben Cavaness
Sherl Chapman

Patrick Costello
Mike Crapo

Paul Cunningham

RESPONSES TO IDAHO POWER COMPANY'S FIRST SET OF DISCOVERY REQUESTS

Address & Telephone Number

Idaho Department of Water Resources, 322 E. Front Street, Boise,
Idaho, 83720-0098; 208-287-4800

Office of Governor, 999 Main St., Boise, ID. 83702,
(208) 332-0102

Office of the Attorney General; PO Box 83720, Boise, 1D 83720;
(208) 334-2400

P.O. Box 322, Boise, ID. 83720-0098, (208) 287-4800

University of Idaho, College of Law
208-885-4628

251 E. Front Street, Suite 205, Boise, Idaho 83702
208-334-1776
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Karl J. Dreher

A. Kenneth Donn

John V. Evans

Kent Foster

Richard L. Gardner

Mike Gilmore

Gene Gray
Wayne Haas
Richard Hahn
Joel Hamilton
John Hatch
Richard High
Paul Jauregui

~ Jim Jones

John Keyes

Patrick Kole

Logan Lanham

Roger Ling

RESPONSES TO IDAHOC POWER COMPANY'S FIRST SET Of DISCOVERY REQUESTS

Brown and Caldwell; 1697 Cole Blvd., Suite 200, Golden, CO
80401; (303) 239-5400

44640 S. Heritage Palms Drive, Indio, California 92201
760-360-2931

Holden, Kidwell, Hahn & Crapo, PLLC; PO Box 50130, Idzho
Falls, ID 83405; (208) 523-0620

752 E. Braemere Road, Boise, Idaho 83702
208-859-8878

Office of the Attorney General; PO Box 83720, Boise, ID 83720;
(208) 334-4130

PO Box 8802 Baise, [D 83707; (208) 412-7651

Idaho Supreme Court; PO Box 83720, Boise ID 83720;
(208) 334-3186 ‘

Idaho Potato Commission; PO Box 1670, Eagle, ID §3616-9104;
(208) 334-2350

Ling, Robinson & Walker; PO Box 396, Rupert, ID 83350;
(208) 4364717
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Tim Luke

Jarnes MeClure
Brian McGrath

Eileen Martin

Thomas G. Nelson

Laird Noh
Mike Nugent

Greg Panter

John Peavey

Phillip J. Rassier

Don Reading

Ray Rigby

William Ringert

John Runft

Dave Rydalch
Alan Robestson
Glen Saxton

Jim Shawver

Idaho Department of Water Resources, 322 E. Front Street, Boise,
Idaho, 83720-0098; 208-287-4800

6™ Circuit Court of Appeals; PO Box 1339, Boise, ID 83701;
(208) 334-9744

Idaho Power Co., 1221 W. Idaho St., Boise, ID. 83702
(208) 388-2200

302 Sitting Bull Dr, Hailey, ID 83333-8776
(208) 788-5111

Office of the Attomey General; PO Box 83720, Boise, ID 83720;
(208) 287-4808

Rigby, Andrus & Moeller, Chtd.; PO Box 250, Rexburg, ID
83440; (208) 356-3633

Ringert Clark, Chtd. PO Box 105, Hammett, ID 83627,
(208) 366-7993

Runft & Steele Law Offices; 1020 W. Main Street, Ste. 400, Boise,
ID 83702; (208) 333-8506

7823 West Apache Way, Boise, ID 83714, (208) 853-2743
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Frank Sherman

Richard Stallings 206 N Arthur Ave, Pocatello, ID 83204-3104
(208) 232-9468

Clive I. Strong Office of the Attorney General; PO Box 83720, Boise, ID 83720;
(208) 3344126

Perry Swisher 8660 Oakmont Dr., Boise, ID 83704, (208) 376-3477

Steve Symins

Jim Taney

Larry Taylor

Lynn Tominaga

Dave Tuthill Idaho Department of Water Resources; 322 E. Front Street, Boise,
ID 83720; {208} 2874800

Conley Ward Givens Pursley LLP; PO Box 2720, Boise, ID 83701; (208) 388~

1200

Nomm Young BRO Resources Corporation; 3314 Grace Street, Boise, 1D 83703;

(208) 373-7983

REQUEST FOR ADMISSION NO.5: Admit that the Swan Falls Agreement acknowledges and
preserves Idaho Power’s right and ability to purchase, lease, own, or otherwise acquire additional
water for power purposes over and above the Swan Falls Daily Minimum Flows provided for in
the Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 5: The
Swan Falls Agreement speaks for itself and the applicable provision, Paragraph 7E, provides that
Idaho Power Company’s “ability to purchase, lease, own, or otherwise acquire water from
sources upstream of its power plants and convey it to and past its power plants below Milner
Dam shall not be limited by this agreement.” Further, the term “Swan Falls Daily Minimum
Flows” does not appear in the Agreement, and the definition of “Swan Falls Daily Minimum
Flows” in Idaho Power Company’s First Set of Discovery Requests conflates or confuses two
discrete legal standards created under the sefttlement: (1) the minimum flows as established by
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the State Water Plan amendments implementing the Swan Falis setflement, and (2) the upper
limit of Idaho Power Company’s water right defined by Paragraph 7A of the Agreement.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO.6: Admit that additional water purchased, leased, owned, or
otherwise acquired by Idaho Power for use below the Murphy Gage is not limited by or subject
to the Swan Falls Agreement and must be administered and accounted for by the State of Idaho
at the Murphy Gage in additton to the Swan Falls Daily Minimum Flows.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO, 6: The
Swan Falls Agreement speaks for itself and the applicable provisions, Paragraphs 7B and 7E,
provide that “fluctuations resulting from the operation of Company facilities shall not be
considered in the calculation of the minimum daily stream flows,” and that “Company’s ability
to purchase, lease, own, or otherwise acquire from sources upstream of its power plants and
convey it to and past its power plants below Milner Dam shall not be limited by this agreement.
Such flows shall be considered fluctuations resulting from operation of Company facilities.”
Further, Idaho Power Company’s definition of the term “Swan Falls Daily Minimum Flows” is
incorrect. See also prior responses, including but not limited to the Response To Interrogatory
No. 1 — Request For Admission No. 5, which the State incorporates herein by this reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 7: Admit that for 2006 and all years prior to 2006 during
which the Bureau of Reclamation had a flow augmentation program, the State calculated the
Swan Falls Daily Minimum Flows without taking into account additional water which was
acquired by the Bureau of Reclamation and released into the Snake River as flow augmentation
to aid migrating salmon pursuant to obligations under the Endangered Species Act.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection. This Request for Admission
exceeds the scope of the issues defined in the Order, the scope of the SRBA under Idaho law,
and is confrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 -~ REQUEST FOR ADMISSION NO. 7:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
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objections, the State responds that for the years prior to 2003, the flows measured at the Murphy
Gage were in excess of the sum of the minimum flows, senior water rights and augmentation
flows, and therefore it was unnecessary for the Department to administer water rights in the
Milner to Murphy reach of the Snake River, incloding but not limited to the minimum flows
established at the Murphy Gage. Beginning in about 2003, as the flows measured at Murphy
began to approach the sum of the minimum flows, senior water rights and the augmentation
flows, the Department began to consider how to appropriately administer these various rights.

IDWR. administers the minimum flows established by the Swan Falls settlement as an obligation
separate and apart from additional water acquired by the United State Bureau of Reclamation and
released into the Snake River as flow augmentation. The Department allocates the flow at the
Murphy Gage to satisfy the separate obligations under the Swan Falls seitlermnent and the Bureau
of Reclamation flow augmentation water. Further, Idaho Power Company’s définition of the
term “Swan Falls Daily Minimum Flows” is incorrect. See also prior responses, including but
not limited to the Response To Interrogatory No. 1 ~ Request For Admission No. 5, which the
State incorporates herein by this reference.

REQUEST FOR ADMISSION NO. 8: Admit that the State’s practice of including the Bureau of
Reclamation flow augmentation water in the calculation of the Swan Falls Daily Minimum
Flows in 2007 is a departure from its prior practice.

RESPONSE TO REQUEST FOR ADMISSION NO, 8: Objection. This Request for Admission
exceeds the scope of the issues defined in the Order, the scope of the SRBA under Idaho law,
and is contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State denies this Request for Admijssion.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. &:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceeds the scope of the issues defined in the Order, the scope of the SRBA under Idzho law,
and is contrary 1o exhaustion of administrative remedies requjrement Without waiving these
objections, the State responds that the Departiment’s practice is and has been to administer flow
augmentation water and the minimum flows established at Murphy as separate obligations, and
therefore additional water acquired by the United States Burean of Reclamation and released into
the Snake River as flow augmentation is accounted for separate and apart from the mimmum
flows. The Department calculates the combined quantities of these separate obligations only for
purposes of administrative convenience in determining whether flow augmentation obligafions
have been satisfied. This method of calculation in no way modifies the minimum flows
established under the Swan Falls settlement. Further, Idaho Power Company's definition of the
term “Swan Falls Daily Minimum Flows” is incorrect. See also prior tesponses, including but
not limited to the Responses To Interrogatory No. 1 — Requests For Admission Nos. 5 and 7,
which the State incorporates herein by this reference.

REQUEST FOR ADMISSION NO. 9; Admit that through the “Mediator’s Term Sheet”
agreement of the Snake River Water Rights Act of 2004, 118 Stat. 3431, the State agreed that the
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minimum flows established by the Swan Falls Agreement, designated in the “Mediator’s Term
Sheet’ agreement as Tier I - Minimum Flow, shall be decreed in the SRBA to the Idaho Water
Resource Board.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection. This Request for Admission
exceeds the scope of the issues defined in the Order. Without waiving this objection, the State
denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 9:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceeds the scope of the issues defined in the Order. Without waiving this objection, the State
responds that the “Mediator’s Term Sheet” speaks for itself and the applicable provision,
paragraph IILB. (entitled “Tier 1 — Minimum Flows™), provides that “{tlhe minimum flows
established by the Swan Falls Agreement shall be decreed in the SRBA to the Idaho Water
Resource Board.”® It should also be noted that while the Swan Falls Agreement of October 25,
1984, contemplated and was expressly conditioned on the passage of amendments to the State
Water Plan that would establish enhanced minimum flows at the Murphy Gage, the Agreement
did not in and of itself establish such minimum flows. Rather, the Idaho Water Resource Board
established these minimum flows for via implementing amendments to the State Water Plan,
which were in turn ratified by the Idaho Legislature. See also prior responses, including but not
Jimited to the Response To Interrogatory No. 1 — Request For Admission No. 5, which the State
incorporates herein by this reference.

REQUEST FOR ADMISSION NO. 10: Admit that through the “Mediator’s Term Sheef”
agreement, the State, through IDWR, committed to regulate the Tier 1 — Minimum Flow
established by the “Mediator’s Term Sheet” agreement in accordance with the Swan Falls
Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 10 & INTERROGATORY NO. 1.
Objection. This Request for Admission exceeds the scope of the issues defined in the Order and
the scope of the SRBA under Idaho law. Without waiving these objections, the State denies this
Request for Admission. .

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 10:
Objection. This Interrogatory and the comresponding Request for Production of Documents
exceeds the scope of the issues defined in the Order and the scope of the SRBA under Idaho law.
Without waiving these objections, the State responds that Paragraph IILB. of the “Mediator’s
Term Sheet” speaks for itself and provides that “[i]f the Idaho Department of Water Resources
fails to regulate these minimum instream flows in accordance with the Swan Falls Agreement,
then any party to this agreement shall be entitled to seek injunctive relief through the state
district court responsible for the SRBA.”

REQUEST FOR ADMISSION NO. 11: Admit that the State as a party to the “Mediator’s Term
Sheet” agreement contemplated that the Tier 2 - Flow Augmentation instream flows would be in
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addition to the Tier I - Minimum Flow instream flows described in the “I\/Iedjafor’s Term Sheet”
agreement.

RESPONSE TO REQUEST FOR ADMISSION NO, 11: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order and the scope of the SRBA under
Idaho law. Without waiving these objections, the State denies this Request for Admission to the
extent it suggests that the Nez Perce scttlement agreement altered the Swan Falls Agreement or
the legislation and State Water Plan amendments implementing the Swan Falls Agreement.

RESPONSE TO INTERROGATORY NO. 1  — REQUEST FOR ADMISSION NO. 11:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order and the scope of the SRBA under Idaho law.
Without waiving these objections, the State responds that the State contemplated that the Tier — 2
Flow Augmentation program described in the “Mediatoi’s Termn Sheet” would provide
opportunities to address or resolve issues arising under the Endangered Species Act in a manner
consistent with Idaho law, including the Swan Falls settlement and the implementing legislation.
This Request for Admission incorrectly suggests that the Nez Perce settlement agreement was
intended to modify or alter the Swan Falls Agreement and/or the implementing legisiation and
State Water Plan amendments. See also prior respomses, including but not limited to the
Response to Interrogatory No. 1 — Request For Admission No. 7, which the State incorporates
herein by this reference.

REQUEST FOR ADMISSION NO. 12: Admit that the trustee of any trost established under the
Swan Falls Agreement is the State of Idaho, acting by and through the Governer.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 12: The
Swan Falls Agreement did not establish a trust. Rather, the Agreement provides that “the State
shall . . . assert the existence of water rights held in frust by the State.” The Idaho Legislature
created the trust by enacting the subordination legislation proposed by the Agreement. The
subordination legislation speaks for itself and provides, among other things, that the water rights
in question “shall be held in trust by the State of Idaho, by and through the governor. . .. Idaho
Code § 42-203B(2). ' '

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 13: (a) Admit that the Swan Falls Agreement is premised on
an assumption by the parties to the Agreement that then existing water uses in the Snake River
basin above Swan Falls Dam resulted in a potential irrigation season low flow of approximately
4,500 cfs. at the Murphy Gage on an average daily basis. (b) Admit that based on such
assumption, the Swan Fails Agreement set the minimum irrigation season low flow at 3,900
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cfs., 600 c.fs. below the assumed minimum of 4,500 cfs.. in order to allow the Staie to
authorize further development of consumptive water uses in the Snake River Basin including the
ESPA without violating the 3,900 c.f.s. minimum flow established by the Agreement.

RESPONSE TOQ REQUEST FOR ADMISSION NO. 13: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NG. 13: The
Swan Falls Agreement expressly provides that it sets forth all of the parties’ understandings, but
does not recite, refer to or otherwise purport to 1ely on any predicate assumptions,
understandings or stipulated facts with respect to the then-existing water uses in the Snake River
basin above Swan Falls, or the effect of such uses on then-existing flows of the Snake River.

Further, the parties and the Idaho Legislature recogmzed that the data and information regarding
existing uses of water above Swan Falls dam in 1984 was incomplete and structured the overall
settlement-and the implementing leglslatlon accordingly. This structure authorized the State to
subordinate the water rights held in trust in order to allow future development of consumptive
uses of water above Swan Falls Dam under rights acquired pursuant to State law, including
compliance with the requirements of Idaho Code § 42-203C, and protection of the minimum
flows established at the Murphy Gage. It should be noted that the Swan Falls Agreement of
October 25, 1984 did not establish the minimum flow of 3,900 c.fs at the Murphy Gage in and
of itself, rather this minimum flow was established by amendments to the State Water Plan that
implemented the overall Swan Falls seftlement. See also prior responses, including but not
limited to the Responses to Interrogatory No. 1 — Requests for Admission Nos. 5 and 9, which
the State incorporates herein by this reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 14: Admit that prior to the execution of the Swan Falls
Agreement, all trust water had been previously appropriated under Idaho Power’s water rights
described in Paragraph 7 of the Agreement. :

RESPONSE TO REQUEST FOR ADMISSION NO. 14: The State admits that the flows
beneficially used under the water rights held in trust by the State were originally appropriated by
Idaho Power Company. The State denies the remainder of this Request for Admission.

RESPONSE TO INTERROGATORY NG. 1 — REQUEST FOR ADMISSION NO. 14: The
concept of “trust water” as defined and used by Idaho Power Company in its First Set of
Discovery Requests and in the Complaint is contrary to the Swan Falls settlement and applicable
Idaho law. The Swan Falls Agreement expressly contemplates “water rights held in trust by the
State,” and makes no references to “trust water.” The legislation that implements the settlement
proposed in the Agreement also defines the trust as holding water rights rather than water. See
the Response to Request for Admission No. 4, and the Response fo Interrogatory No. 1 —
Request for Admission No. 4, including the documents and persons identified therein, which the
State incorporates herein by reference.
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REQUEST FOR ADMISSION NO. 15: Admit that prior to the execution of the Swan Falls
Agreement, there was not 600 c.fis. of unappropriated water to constitute the trust water
described in Paragraph 7 of the Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Denied.

RESPONSE TO INTERROGATORY NQO. 1 — REQUEST FOR ADMISSION NO. 15:
Paragraph 7 of the Swan Falls Agreement speaks for itself and does not contain or describe the
terms “trust” or “trust water.” Further, the flows of the Snake River as measured af the Murphy
Gage in 1984 contained more than 600 c.f's of unappropriated water in spring runoff flows alone.
This request is also incorrect to the extent it appears to characterize the flows that are
beneficially used under the water rights héld in trust by the State as “unappropriated.” They
were appropriated prior to the execution of the Agrecment and remained appropriated thereafter,
but subject to subordination by the State of Idaho to new water rights acquired pursuant to State
law. See also prior responses, including but not limited to the Response to Request for
Admission No. 14, and the Response 1o Interrogatory No. 1 — Reguest for Admission No. 14,
which the State incorporates herein by this reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 16: Admit that under the Swan Falls Agreement, the State is
obligated to take reasonable steps to insure the Swan Falls Daily Minimum Flows.

RESPONSE TO REQUEST FOR ADMISSION NO. 16: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 16: The
Swan Falls Agreement speaks for itself and the applicable provision, Paragraph 7B, provides that
Idaho Power Company “retains the right to compel [the] State to take reasonable steps to insure
the average daily flows.” Further, Idaho Power Company’s definition of the term “Swan Falls
Daily Minimum Flows” is incorrect. See also prior responses, including but not limited to the
Response to Interrogatory No. 1 — Request for Admission No. 5, which the State incorporates
herein by this reference.

The documents that support this response and the persons having knowledge of the facts are
jdentified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 17: Admit that under the Swan Falls Agreement, the State is
obligated to not issne any permits in the Snake River Basin for ground or surface water use after
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October 1, 1984, if the use of water under such permits would deplete the flow of the Snake
River below the Swan Falls Daily Minimum Flows.

RESPONSE TO REQUEST FOR ADMISSION NO. 17: Denied.

RESPONSE TQO INTERROGATORY NG. 1 - REQUEST FOR ADMISSION NO. 17:
Nothing in the Swan Falls Agreement imposes, requires or contemplates that a permitting
moratorium is the only allowable means for satisfying the minimum flows at the Murphy Gage.
Further, such an approach is contrary to the Idaho Code §§ 42-203B and 42-203C, the applicable
administrative rules, the State Water Plan, and the structure and framework of the overall Swan
Falls setflement as proposed in the Apreement. Further, Idaho Power Company’s definttion of
the term “Swan Falls Daily Minimum Flows™ is incorrect. See also prier responses, including
but not limited to the Response To Interrogatory No. 1 — Request For Admission No. 5, which
the State incorporates herein by this reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 18: Admit that because of the hydrologic interconnectivity
of the ESPA and the Snake River, withdrawals of ground water from the ESPA impact flows in
the River, and vice-versa.

RESPONSE TO REQUEST FOR ADMISSION NO. 18: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of admimistrative remedies requirtement. Without
waiving these objections, the State admits that ground water withdrawals from the ESPA can,
under certain circumstances and subject to a variety of factors, affect surface flows in the Snake
River to varying degrees. The State otherwise denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1~ REQUEST FOR ADMISSION NO. 18:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under ldaho law, and
are conirary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that this Request for Admission oversimplifies a matter of
considerable complexity, and which is one of the cenfral issues presented and addressed in the
conjunctive administration of water rights in interconnected ground water sources and surface
water sources by the Director and the Department. This is demonstrated by the Director’s orders
in such matters and applicable decisions of the Idaho Supreme Court. For instance, it is incorrect
to characterize the physical relationship between the ESPA and the Snake River as a generalized
“hydrologic interconnectivity.” Rather, ground water in the ESPA is hydraulically connected to
the Snake River and tributary surface sources at various places and to varying degrees.
Amended Order of May 2, 2005 at 5 § 23 (In the Matter of Distribution of Water to Various
Water Rights Held By or For the Benefit of A&B Irrigation District, American Falls Reservoir
District No. 2, Burley Irrigation District, Milner Irrigation District, Minidoka Irrigation District,
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North Side Canal Company and Twin Falls Canal Company.) Moreover, this Request for
Admission improperly condenses a variety of complex factual and legal questions regarding the
relationship between and effects of diversions or withdrawals from interconnected surface water
sources and ground water sources inio a single yes-or-no question of whether sources are
hydraulically connected. “Conjunctive administration requires knowledge by the Department of
the relative priorities of the ground and surface water rights, how the various ground and surface
water sources are interconnected, and how, when, where and to what extent the diversion and use
of water from one source impacts the water flows in that source and other sources. That is
precisely the reason for the [Conjunctive Management] Rules and the need for analysis and
administration by the Director.” American Falls Res. Dist. No. 2 v. IDWR, 143 Tdaho 862, ___,
154 P.3d 433, 448 (2007) (internal quotation marks and citation omitted). Further, it is imprecise
to assert that flows in the Snake River affect “withdrawals of ground water” from the ESPA.
Rather, flows of the Snake River can, under certain circumstances and subject to a variety of
factors, affect ground water levels in the ESPA in various ways to varying degrees.

REQUEST FOR ADMISSION NQ. 19: Admit that the depletive effect of withdrawals of ground
water from the ESPA on Snake River flows is delayed for a period, often many years, depending
upon various factors, including the distance from the well to the River.

RESPONSE TO REQUEST FOR ADMISSION NO. 19: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the seope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State admits that the depletive effects of ground water withdrawals
from the ESPA on Snake River flows can be delayed to varying degrees depending on a number
of factors, including the distance from the well to the river, but are not necessarily delayed in all
cases or circumstances. The State otherwise denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 19:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA. under Idaho law, and
are contrary to the exHaustion of administrative remedies requirement. Without waiving these
objections, the State responds that this Request for Admission oversimplifies a matter of
considerable complexity, and which is one of the central issues presented and addressed in the
conjunctive administration of water rights in interconnected ground water sources and surface
water sources by the Director and the Department. This is demonstrated by the Director’s orders
in such matters: “The time required for depletionary effects in a hydraulically-connected reach
of the Snake River to first be expressed, the time required for those depletionary effects to reach
maximum amounts . . . can range from days to years or even decades . . . Amended Order of
May 2, 2005 at 6 § 27. Factors affecting the timing of depletionary effects include “the
proximity of the well to various hydraulically—connected reaches, the transmissivity of the
aquifer (hydraulic conductivity multiplied by saturated thickness) between the well and the
hydraulically-connected reach of the Snake River, the riverbed conductivity, the specific yield of
the aquifer (ratio of the volume of water yielded from a portion of the aquifer to the volume of
that portion of the aquifer), the period of time over which the ground water is pumped from the
well, and the amount of ground water pumped that is consumptively used.” Jd. § 26.
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REQUEST FOR ADMISSION NO. 20: Admit that existing water uses in the Snake River Basin
above the Murphy Gage up to and including 1984 were causing depletions in the hydrologic
system, which were not manifested in reduced flows in the Snake River at the Murphy Gage in
1984.

RESPONSE TO REQUEST FOR ADMISSION NO. 20 & INTERROGATORY NO. 1: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 20: This
Request for Admission oversimplifies matters of considerable complexity and cannot be
admitted as formulated. The request lumps all uses of water up to and including 1984, and all of
their depletive effects, into a single group when in fact each individual use has different effects
over time. Some of the existing water uses were fully reflected in flows in 1984, but some
amounts of the full depletive effect of some of the existing uses of water were probably not fully
expressed in the flows at the Murphy Gage in 1984. See also prior responses, including but not
limited to the State’s Responses To Interrogatory No. 1 — Requests For Admission Nos. 18 and
19, which the State incorporates herein by this reference. In any event, whether the depletive
effects of existing uses were fully reflected in the flows at the Murphy Gage in 1984 is irrelevant
because the Swan Falls settlement anticipated and provided for the depletive effects of water
rights existing before 1984 as well as all future water rights above the Murphy Gage acquired
pursuant to State law.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference. '

REQUEST FOR ADMISSION NO. 21; Admit that the total delayed depletive effect of ground
water withdrawals from the ESPA. occuwring before 1984 is not yet reflected in Snake River
flows at the Murphy Gage.

RESPONSE TO REQUEST FOR ADMISSION NO. 21: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 21:
Objection. This Interrogatory and the corresponding Request for Produciion of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are confrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, this request oversimplifies complex water right administration matters and cannot be
admitted as formulated for reasons expressed in prior responses, including but not limited to the
Response To Interrogatory No. 1 — Request For Admission No. 20, which the State incorporates
herein by this reference.
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REQUEST FOR ADMISSION NO. 22: Admit that on July 12, 2003, average daily flows in the
Snake River measured at the Murphy Gage and calculated under the Swan Fails Agreement fell
below the Swan Falls Daily Minimum Flows.

RESPONSE TO REQUEST FOR ADMISSION NO,. 22: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR_ADMISSION NO. 22:
Objection. This Interrogatory and the cormresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that United States Geological Survey and Department data show .
that the flows at the Murphy Gage on July 12, 2003, exceeded the minimum flow of 3,900 c.f.s.
In addition, the flows at Murphy on that date would have been even higher but for fluctuations
resulting from the operation of Idaho Power Company facilities above Murphy. Further, Idaho
Power Company’s definition of the term “Swan Falls Daily Minimum Flows” is incorrect. See
also prior responses, including but not limited to the Response To Interrogatory No. 1 — Request
For Admission No. 5, which the State incorporates herein by this reference.

REQUEST FOR ADMISSION NO. 23: Admit that the flows in the Snake River at the Murphy
Gage on July 12, 2003 did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA that had been allowed to occur by the State of Idaho prior to
October 1, 1984.

RESPONSE TO REQUEST FOR ADMISSION NO. 23: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is confrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 23:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that this request oversimplifies complex water rights
administration matters and cannot be admitted as formulated for reasons expressed in prior
responses, including but not limited to Responses To Interrogatory No. 1 — Requests For
Admission No. 18 — 21, which the State incorporates herein by this reference. Further, whether
the total delayed depletive effects of ground water withdrawals from the ESPA that had occurred
prior to 1984 were fully reflected in the flows at the Murphy Gage on July 12, 2003, is irrelevant
because the Swan Falls seitlement anticipated and provided for the depletive effects of water
rights existing before 1984 as well as all future water rights above the Murphy Gage acquired
pursuant to State law.

RESPONSES TQ IDAHO POWER COMPANY’S FIRST SET OF DISCOVERY REQUESTS PAGE 28 OF 46



REQUEST FOR ADMISSION NO. 24: Admit that the flows in the Snake River at the Murphy
Gage on July 12, 2003 did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA from trust water permit/license and non-frust water permit/license
appropriations that have been allowed to occur by the State of Idaho since October 1, 1984.

RESPONSE TO REQUEST FOR ADMISSION NO. 24: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 24:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are confrary fo the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that this request oversimplifies complex water rights
administration matters and cannot be admitted as formulated for reasons expressed in prior
responses, including but not limited to Responses To Interrogatory No. 1 — Requests For
Admission Nos. 14, 18 — 21 and 23, which the State incorporates herein by this reference.

REQUEST FOR ADMISSION NO, 25: Admit that at the time of the Swan Falls Agreement, the
Snake River Basin was over appropriated after consideration of the Swan Falls Daily Minimum
Flows.

- RESPONSE TO REQUEST FOR ADMISSION NO. 25: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 25: The
State denies this Request for Admission because Idaho Power Company’s definition of “over
appropriation” and “Swan Falls Daily Minimum Flows™ are contrary to Idabo law and/or the
Swan Falls settlement. See also prior responses, including but not limited to the Responses To
Interrogatory No. 1 — Requests For Admission Nos. 1, 5 and 15, which the State incorporates
herein by this reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 26: Admit that the ESPA and the Snake River upstream
from the Murphy Gage are currently over appropriated and threaten the Swan Falls Daily
Minimum Flows insured by the Swan Falls Agreement.

RESPONSE TO REQUEST FOR _ADMISSION NO. 26: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
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Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 26:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. ‘Without waiving these
objections, the State. denies this Request for Admission because Idaho Power Company’s
definition of “over appropriation” and “Swan Falls Daily Minimum Flows™ are contrary to Idaho
law and/or the Swan Falls settlement. See also prior responses, including but not limited to the
Responses To Interrogatory No. 1 — Requests For Admission Nos. 1, 5, 15, and 21-24, which the
State incorporates herein by this reference. Further, the Swan Falls Agreement does not “Insure”
the minimum flows at the Murphy Gage. Rather, the applicable provision of the Agreement,
Paragraph 7B, provides that Idaho Power Company “retains the right to compel State to take
reasonable steps to insure the average daily flows .. .”

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. I — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 27: Admit that there never was any trust water available for
use by post-1984 water uses, there was no trust res, and there exists no trust under the Swan Falls
Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 27: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 27: The
concept of “trust water” as defined and used by ldabo Power Company is contrary to the Swan
Falls settlement and applicable Idaho law. Further, the trust was established by legislation that
provides that the res of the trust is water rights. Idaho Code § 42-203B. In addition, flows above
the minimum flows established at the Murphy Gage pursuant to the Swan Falls settlement were
available for use by post-1984 uses. See also prior responses, including but not limited to the
Responses to Interrogatory No. 1 — Requests For Admission Nos. 14, 15 and 21-24, which the
State incorporates herein by reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 - Request For Admission No. 4, which the
State incorporates herein by reference. :

REQUEST FOR ADMISSION NQO. 28: Admit that JDWR has processed and approved
numerous applications for new approp;iations of trust water since 1984.

RESPONSE TO REQUEST FOR ADMISSION NO. 28: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
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Idaho law, and is contrary to the exhaustion of administrative remedies requirement., Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 28:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds the concept of “trust water” as defined and used by Idaho Power
Company is contrary to the Swan Falls settlement and applicable Idaho law. Rather than
authorizing “applications for new approptiations of trust water,” the State through the
Department has subordinated the water rights held in trust to upstream uses upon the
Department’s determination that an application for such a use complies with State law, including
the requirements of Idaho Code § 42-203C. The Department has approved a number of permit
applications under these requirements since 1984. See also prior responses, including but not
limited to the Responses to Interrogatory No. 1 ~ Requests For Admission Nos. 4, 14, 15 and 27,
which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 29: Admit that through the issuance of trust water permits,
IDWR. authorized the use of trust water that did, and does, not exist.

RESPONSE TO REQUEST FOR ADMISSION NO. 29: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Jdaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 29:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that the concept of “trust water” as defined and used by Idaho
Power Company is contrary to the Swan Falls setilement and applicable Idaho law. Further,
water was available for use under new water rights acquired in compliance with State law,
including the requirements of Idaho Code § 42-203C, because such compliance subordinated the
water rights held in trust by the State. See also prior responses, including but not limited to the
Responses to Interrogatory No. 1 - Requests for Admission Nos. 4, 14, 15 and 27-28, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 30: Admit that the water supply and public interest analyses
which IDWR performed to issue trust water permits do not reflect the present hydrologic
conditions of the ESPA and the Snake River.

RESPONSE TO REQUEST FOR ADMISSION NO. 30: Objection. This Reguest for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
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Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 30:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that the concepts of “trust water” and “trust water permits” as
defined and used by Idaho Power Company are contrary to the Swan Falls settlement and
applicable Idaho law. Further, the analyses the Department has performed in subordinating the
water rights held in trust to new uses are consistent with the requirements of controlling State
law. See also prior responses, including but not limited to the Responses fo Interrogatory No. 1 —
Requests For Admission Nos. 4, 14, 15 and 27-29, which the State incorporates herein by
reference.

REQUEST FOR ADMISSION NQ. 31: Admit that Idaho Power owns the following water rights
(bracketed names below refer to Company Projects): State Water License Numbers 36-2013
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471 (Upper Malad), 36-2013
(Clear Lake), 36-2026 (Sand Springs), 02-2057 (Upper Salmon), 02-20014A, 02-2001B, 02-
2059,02-2060 (Lower Salmon), 02-2064, 02-2065 (Bliss), 02-2056 (Twin Falls), 02-2036
(Shoshone Falls), 02-2032, 02-4000, 02-4001, and Decree Number 02-0100 (Swan Falls).

RESPONSE TO REQUEST FOR ADMISSION NO. 31: The State admits only that Idaho
Power Company owns water right 02-0100, and owns portions of water rights 02-2032, 02-4000
and 02-4001 as reflected in the Director’s Report for Basin 2. The State denies the remainder of
this request for admission. See also prior responses, including but not limited to the Responses
To Requests For Admission Nos. 4 and 14, which the State incorporates herein by reference.

RESPONSE TQ INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 31: With
the exception of the water right 02-0100 and portions of water rights 02-2032, 02-4000 and 02-
4001, as reflected in the Director’s Report for Basin 2, the State holds legal title to the water
rights listed in this Request for Admission in trust for the benefit of Idaho Power Company and
the People of the State of Idaho. Idaho Power Company, as a beneficiary of the trust, retains the
right to beneficially use the flows at the above-referenced facilities for power purposes, subject
to subordination to and depletion by junior uses under rights acquired pursuant to State law,
including compliance with the requirements of Idaho Code § 42-203C. See also prior responses,
including but not limited to the Responses to Interrogatory No. 1 —Requests For Admission Nos.
4 and 14, which the State incorporates herein by reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.
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REQUEST FOR_ADMISSION NO. 32: Admit that the Attorney General and IDWR have
asserted that legal title to a portion of Idabo Power’s water rights under the Swan Falls
Agreement is held by the State of Idaho, and that equitable title o a portion of those water rights
is held by Idaho Power and by the State of Idaho.

RESPONSE TO REQUEST FOR ADMISSION NO. 32: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order and the scope of the SRBA under
Idaho law. Without waiving these objections, the State admits that the Attorney General has
asserted in the SRBA, as counsel for the State of Idaho, that the State holds legal title to certain
water rights pursuant to the Swan Falls settlement, and that the equitable title to those water
rights is held by the People of the State of Idaho and Idaho Power Company. The State denies
the remainder of this Request for Admission. '

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 32:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order and the scope of the SRBA under Idaho law.
Without waiving these objections, the State responds that the Department has made no
“assertions” in this matter. The Department filed Director’s Reports in the SRBA, as required by
statute. The Director’s Reports are not “assertions™ but rather the Director’s determination of the
elements of the water right. Idaho Code § 42-1411. Further, the Director and the Department
are not parties or claimants on behalf of the State in the SRBA. Idaho Code §§ 42-1401B(2)-(3);
42-1041A(2)-(3). In addition, the Attorney General asserted in the Notices of Change of Water
Right Ownership that equitable title is held by Idaho Power Company and the People of the State
of Idaho, while the Director recommended that equitable title be decreed in Idaho Power
Company and in the “State of Idaho, in and for the people of the State of Idaho.” In addition, the
water rights as to which ownership is disputed in this consolidated subcase are not “Idaho
Power’s water rights.” Rather, the State holds Jegal title to these water rights in trust pursuant to
Idaho Code § 42-203B and the other elements of the Swan Falls setflement. See also prior
responses, including but not limited to the Responses to Interrogatory No. 1 — Requests for
Admission Nos. 4, 14, and 31, which the State incorporates herein by reference.

REQUEST FOR_ADMISSION NO. 33: Admit that the Governor has never asserted that the
State holds legal ftitle to a portion of Idaho Power’s water rights under the Swan Falls
Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 35: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 33: While
in office, former Governors John Evans and Cecil Andrus, throughout the implementation of the
Swan Falls settlement, asserted that the State holds legal title to the hydropower water rights that
are the subject of the settlement, in their statements and actions and those of their counsel and
cabinet members. Such actions included, but are not limited to, testimony by or on behalf of the
Govemor to the legislative committees that considered the “subordination legislation™ proposed
by the Swan Falls setilement, testimony by or on behalf of the Govemor to the Idaho Water
Resources Board regarding the amendments to the State Water Plan proposed by the Swan Falls
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settlernent, participation in drafting the Statement of Legislative Intent for the “subordination
legislation,” signing of the “subordination legislation,” testimony and information provided to
the Federal Epergy Regulatory Commission regarding the Swan Falls seftlement, and the
processing and approval of applications to appropriate water under the criteria and requirements
established by Idaho Code § 42-203C, and the other statutes and administrative rules that
implement the Swan Falls settlement. In addition, former Governor Evans asserted that the State
holds legal title to a portion of the water rights in his testimony in hearings on House Bill 800 on
March 27, 2006, before the Senate Resources & Environment Committee. Further, the water
rights as to which ownership is disputed in this consclidated subcase are not “Idaho Power’s
water rights.” Rather, the State holds legal title to these water rights in trust pursuant to Idaho
Code § 42-203B and the other elements of the Swan Falls setflement. See also prior responses,
including but not limited to the Responses to Interrogatory No. 1 - Requests for Admission Nos.
4,14, 31, 32, which the State incorporates herein by reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 34: Admit that one purpose of the State in seeking legal title
to a portion of Idaho Power’s water rights is to subordinate those water rights to ground water
recharge.

RESPONSE TO REQUEST FOR. ADMISSION NO. 34:  Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 34: The
State obtained legal title to certain water rights formerly claimed or held by Idaho Power
Company in 1985, upon the enactment of Idaho Code § 42-203B. The State’s purpose at that
time was, and continues to be, to ensure that the water rights held in trust are be subordinated to
- future upstream water rights acquired pursuant to State law. The State is participating in this
matter to ensure that the SRBA partial decrees for the water rights in question recognize and
reflect what the Idaho Legislature already accomplished in Idaho Code § 42-203B, which
provides that “[t]he rights held in trust shall be subject to subordination to and depletion by
future upstreamn beneficial users whose rights are acquired pursuant to state law, including
compliance with the requirements of section 42-203C, Idaho Code.” The State’s purpose is to
fulfill its obligations under the Swan Falls Agreement, to uphold and give effect to the Idaho
laws enacted to implement the settlement proposed through the Agreement. The water rights as
to which ownership is disputed in this consolidated subcase are not “Idaho Power’s water
rights.” Rather, the State holds legal title to these water rights in trust pursuant to Idaho Code §
42-203B and the other elements of the Swan Falls settlement. See also prior responses,
including but not limited to the Responses to Interrogatory No. 1 — Requests for Admission Nos.
4, 14,28, 31, 32 and 33, which the State incorporates herein by reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4. which the
State incorporates herein by reference.
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REQUEST FOR ADMISSION NO. 35; Admit that the first notification provided by the Idaho
Attorney General to Idaho Power that the Attorney General intended to file the Notices of
Change in Water Right Ownership with IDWR was a telephone call from two members of the
Attorney General’s staff or December 22, 2006, the same day that the Attorney General filed the
Notices with IDWR and that Idaho Power received them.

RESPONSE TO REQUEST FOR ADMISSION NO. 35: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order and the scope of the SRBA under
Idaho law. Without waiving these objections, the State admits that on December 22, 2006, the
Attorney General notified Idaho Power Company that the State intended to file Notices of
Change in Water Right Ownership, and would file such Notices that day. The State denies the
remainder of this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NG, 35:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order and the scope of the SRBA under Idaho law.
Without waiving these objections, the State responds that this request is incorrect to the extent it
implies that the Attorney General acted in his personal capacity when he filed the Notices of
Change in Water Right Ownership. The Aftomey General filed the Notices, and gave
notification of this filing to Idaho Power Company, in his constitutional and statutory capacity as
counsel for the State of Idaho. Further, the December 22, 2006, telephone call was placed as a
courtesy, and was made directly to Idabo Power Company’s general counsel, James C. Tucker.
Formal written notification was provided to Idaho Power Company, by hand delivery addressed
to Mr. Tucker, on the same day. This written notification included copies of all documents filed
with the Department on that day, including the Notices, the Attorney General’s explanatory
cover letter to the Department, and the volume of supporting documentation filed in support of
the Notices.

REQUEST FOR ADMISSION NO. 36: Admit that prior to the Attorney General’s filing of the
Notices of Change in Water Right Ownership, representatives of the Attorney General’s Office
discussed the State’s claim of ownership fo a portion of Idaho Power’s water rights and its intent
to file notices of change of ownership with the Director, or representatives, of IDWR.

RESPONSE TO REQUEST FOR ADMISSION NO. 36: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order and the scope of the SRBA under
Idaho law. Without waiving these objections, the State admits that prior to filing the Notices of
Change of Water Right Ownership, the Attorney General notified the Department that the State
intended to file the Notices. The Siate denies the remainder of this request for admission.

RESPONSE TO INTERROGATORY NO. 1 -~ REQUEST FOR ADMISSION NO. 36:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order and the scope of the SRBA under Idaho law.
The State further objects to this Interrogatory and the corresponding Request for Production of
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Documents to the extent they might be understood to seek disclosure of privileged attorney-
client communications. Without waiving these objections, the State responds that this request
incorrectly suggests that it was improper for the State to notify the Department of its infent to file
the Notices of Change of Water Right Ownership. In addition, the water rights as to which
ownership is disputed in this consolidated subcase are not “Idaho Power’s water rights.” Rather,
the State holds legal title to these water rights in trust pursuant to Idaho Code § 42-203B and the
other elements of the Swan Falls settlement. See also prior responses, including but not limited
to the Responses to Interrogatory No. 1 — Requests for Admission Nos. 4 and14, which the State
incorporates herein by reference.

REQUEST FOR ADMISSION NO. 37: Admit that representatives of the Attorney General’s
Office and the Director, or representatives, of IDWR coordinated the filing of the Notices of
Change in Water Right Ownership and the issuance of the Director’s Report for Basin 2.

RESPONSE TO REQUEST FOR ADMISSION NO. 37: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order and the scope of the SRBA under
Idaho law. Without waiving these objections, the State denies this Request for Admission.

RESPONSE TO_INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 37:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order and the scope of the SRBA under Idaho law.
Without waiving these objections, the State responds that this request incorrectly suggests that it
was improper for the Department to take into account the State’s Notices of Change of Water
Right Ownership when preparing the Director’s Report for Basin 2. The State independently
filed the Notices of Change of Water Right Ownership consistent with the requirements of the
Swan Falls Agreement. The Notices were filed to preserve State’s ownership of the water rights
within the time frames established by the Department for filing the Director’s Report in Basin 2.
The Director in his statufory role was required to consider these Notices in preparing his
recommendations.

REQUEST FOR ADMISSION NO. 38: Admit that neither the Director, nor representatives, of
IDWR conducted any independent investigation of the validity of the Notices of Change in
Water Right Ownership filed by the Attomey General or the basis for the claims of ownership
asserted in such Notices.

RESPONSE TO_REQUEST FOR ADMISSION NO. 38: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order and the scope of the SRBA under
Idaho law. Without waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 38:
Objection. This Interrogatory and the comesponding Request for Production of Documents
exceed the scope of the issues defined in the Order and the scope of the SRBA under Idaho law.
Without waiving these objections, the State responds that the Attorney General filed the Notices
on behalf of the State. The Department conducted a thorough, independent review and
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investigation of all aspects of the water rights in question, including the State’s Notices of
Change in Water Right Ownership, in accordance with Idaho law.

REQUEST FOR ADMISSION NO. 39: Admit that the Stafe has never filed a Notice of Claim to
a Water Right in the SRBA pursuant to Idaho Code § 42-1409(4) with respect to any of Idaho
Power’s water rights listed in Paragraph 7 of the Swan Falls Agreement or any other water right
held or claimed by Idaho Power.

RESPONSE TO REQUEST FOR ADMISSION NO. 39: The State admits that it has not filed a
Notice of Claim to a Water Right for the disputed water rights that are at issue in this
consolidated subcase, or for any other water right claimed or held by Idaho Power Company.
The State denies the remainder of this Request for Admission and affirmatively asserts that the
filing of Notices of Change of Water Right Ownership with the Department complied with the
SRBA process for claiming ownership of the water rights that are subject to the Swan Falls
Agreement.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 39: The
water rights as to which ownership is disputed in this consolidated subcase are not water rights
“held” by Idaho Power Company. Rather, the State holds legal title to these water rights in trust
pursuant to Idaho Code § 42-203B and the other elements of the Swan Falls settlement. See also
prior responses, including but not limited to the Responses to Requests for Admission Nos. 4 and
14, which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 40: Admit that the res of any trust created under the Swan
Falls Agreement is water and not water rights.

RESPONSE TO REQUEST FOR ADMISSION NO. 40: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 40: The
Swan Falls Agreement did not create a trust. Rather, the Swan Falls Agreement contemplated,
and was expressly conditioned on, the creation of the trust by the Idaho Legislature. The trust
was established by legislative action through the enactment of the “subordination legislation™
proposed by the Agreement, Idaho Code § 42-203B. This statute provides that the trust res
consists of water rights. See also prior responses, including but not limited to the Responses to
Interrogatory No. 1 — Requests for Admission Nos. 4 and 27, which the State incorporates herein
by reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 41: Admit that [daho Power’s water rights were not to be
available for distribution to new uses pursuant to the Swan Falls Agreement. '
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RESPONSE TO REQUEST FOR ADMISSION NO. 41: The State denies this Request for
Admission to the extent the phrase “Idaho Power’s water rights” means that Idaho Power
Company holds legal title to the disputed water rights at issue in this consolidated subcase. The
State also denies this Request for Admission to the extent it implies that flows originally
appropriated under the hydropower water rights held in trust by the State would not be available
for beneficial uses under junior water rights acquired pursuant to applicable State law through
subordination of the water rights held in trust. Without waiving these partial denials, the State
admits that the water rights were to be held in trust by the State under the Swan Falls settlement
for the continuing use for hydropower generation by Idaho Power Company, but subject to the
State’s authority to subordinate the water rights held in trust to future upstream uses under water
rights acquired pursuant to State law. '

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 4i; The
water rights as to which ownership is disputed in this consolidated subcase are not “Idaho
Power’s water rights.” Rather, the State holds legal title to these water rights in trust pursuant to
Idaho Code § 42-203B and the other elements of the Swan Falls settlement. Further, the Swan
Falls settlement as proposed by the Agreement and implemented by legislation provided for
flows originally appropriated under the hydropower water rights held in trust by the State to be
available for new uses through subordination of the rights held in trust to uses under water rights
acquired pursuant to State law, including compliance with the requirements of Idaho Code§ 42-
203C. See also prior responses, including but not limited to the Responses to Interrogatory No. 1
. — Requests For Admissions Nos. 4, 14, 28, 29, 31, 34 and 40, which the State incorporates herein
by reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 42: Admit that nowhere in the Swan Falls Agreement, or
any documents related thereto, is there any reference made to the State of Idaho owning or
claiming legal title to Idaho Power’s water rights as trustee. '

RESPONSE TO REQUEST FOR ADMISSION NO. 42: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NQ. 42: The
Agreement, the legislation proposed by the Agreement and enacted to pursuant to it, the relevant
legislative history, the implementing administrative rules, and the parties’ statements explaining
the Agreement and the overall settlement, all contain explicit statements or references that the
State owns or claims legal title, to be held In trust, to certain water rights formerly held or
claimed by Idaho Power Company. The State also denies this Request for Admission to the
extent the phrase “Idaho Power’s water rights” means that Idaho Power Company holds legal
title to the disputed water rights at issue in this consolidated subcase. See also prior responses,
including but not limited to the Responses to Interrogatory No. 1 — Requests For Admissions
Nos. 4 and 14, which the State incorporates herein by reference.
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The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 - Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 43: Admit that nowhere in the Swan Falls Agreement, or
any documents related thereto, is there any reference made to Idaho Power conveying its water
rights into a tyust.

RESPONSE TO REQUEST FOR ADMISSION NO. 43: Denied. -

RESPONSE TO INTERROGATORY NO. | — REQUEST FOR ADMISSION NO. 43: The
main body of the Swan Falls Agreement of October 25, 1984 did not expressly convey the water
rights into a trust, but Exhibit 7B to the Agreement proposed the “subordination legislation™ that
provided for the creation of a State-controlled trust and transfer of the water rights into it. The
Agreement was expressly conditioned upon the passage of the “subordination legislation,” the
creation of the trust, and the conveyance of the water rights into the trust. Further, there are
references to Idaho Power Company conveying its water rights into a trust in documents related
to the Swan Falls Agreement, such as the record of the proceedings of the Idaho Legislature and
the Idaho Water Resource Board with respect to the passage of the legislation and State Water
Plan amendments that implemented the overall settlement proposed by the Swan Falls
Agreement. See also prior responses, including but not limited to the Response to Interrogatory
No. 1 — Request For Admission No. 4, which the State incorporates herein by reference.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 -~ Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 44: Admit that the State approved applications and issued
permiits for the use of trust water under new priority dates, not the priority dates of any water
rights owned by Idaho Power.

RESPONSE TO REQUEST FOR ADMISSION NO. 44: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrafive remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NQ. 1 — REQUEST FOR ADMISSION NO. 44:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that the Department has not issued “trust water permits” as that
term is defined by Idaho Power Company. Rather, the Department has subordinated the water
rights held in trust by the State by approving applications for permits to appropriate water under
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the requirements of Idaho Code §§ 42-203B and 42-203C, and the other statutes and
administrative rules that implement the Swan Falls settlement. The State admits that such
permits have different priority dates than those of the water rights held in trust by the State. See
also prior responses, including but not limited to the Responses to Requests for Admission Nos.
4, 14-15, 28, 34 and 41, which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 45: Admit that until the actions of the State referenced in the
Complaint, the State of Idaho has never claimed or asserted legal title to Idaho Power’s water
rights, Tequested conveyance of title, otherwise asserted that legal title was necessary for the
State of Idaho to undertake its duties as trustee of the trust water, or otherwise contested
ownership of Idaho Power’s water rights.

RESPONSE TO REQUEST FOR ADMISSION NO. 45: Denied.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 45. The
State has asserted legal tifle to the water rights held in frust, and has asserted that the State’s legal
ownership of the water rights was and is necessary for the State to camry out its duties as trustee.
See also prior responses, including but not limited to the Responses to Requests for Admission
Nos. 4, 14-15, 28, 34 and 41, which the State incorporates herein by reference. The Stafe also
repeatedly asserted legal title to the water rights in question in periodic discussions between the
State and Idaho Power Company regarding the Swan Falls settlement.

The documents that support this response and the persons having knowledge of the facts are
identified in the Response To Interrogatory No. 1 — Request For Admission No. 4, which the
State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 46: Admit that the State of Idaho through IDWR submitted
recommendations to the SRBA Court that water right decrees in Basins 2, 36 and 37 for water
rights listed in Paragraph 7 of the Swan Falls Agreement be adjudicated in the name of Idaho
Power as the owner of such water rights. (b) Admit that such recommendations were based on
IDWR’s investigation of Idaho Power’s Notices of Claim to a Water Right pursuant to Idaho
Code § 42-1410 authorizing and requiring IDWR’s investigation of water right claims.

RESPONSE TO REQUEST FOR ADMISSION NO. 46: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order and the scope of the SRBA under
Idaho law. Without waiving these objections, the State denies this Request for Admission to the
extent it implies that the Department’s filing of Director’s reports for Basins 2, 36 and 37 in the
SRBA was an action on behalf of the State in its capacity as a party to the SRBA. The State also
denies that the Director filed reports in the SRBA court recommending that the Basin 2 water
rights that are subject to the Swan Falls seftlement be decreed in the name of Idaho Power
Company. Without waiving these denials, the State admits that the Director’s reports for the
Basin 36 and Basin 37 water rights that are subject to the Swan Falls settlement recommended
that the water Tights be decreed in the name of Idaho Power Company, but denies that the
amended Director’s reports for the Basin 37 water rights recommended that the legal title to the
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rights be decreed in the name of Idaho Power Company. The State admits that the initial
Director’s reports and amended Director’s reports regarding the water rights in Basins 2, 36 and
37 that are subject to the Swan Falls settlement were based upon the Department’s investigation
pursuant to Idaho law, and that these investigations included the relevant Notices of Claim to a
Water Right submitted by Idaho Power Company and the State’s Notices of Change of Water
Right Ownership.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 46:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order and the scope of the SRBA. under Idaho law,
Without waiving these objections, the State refers to the Director’s Reports and amended
Director’s Reports for the water rights in Basins 2, 37 and 36, which Idaho Power Company
possesses. LR.C.P. 33(c). -

REQUEST FOR ADMISSION NO. 47: Admit that the actions of the State, its officials, and its
agencies following the execution of the Swan Falls Agreement through at least 2005 have been
consistent with title to the water rights remaining with Idaho Power.

RESPONSE TO REQUEST FOR ADMISSION NO, 47: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 —_ REQUEST FOR ADMISSION NO. 47:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that actions since the execution of the Agreement have been
consistent with legal title to the water rights in question being held by the State. See also prior
responses, including but not limited {o the Responses o Interrogatory No. 1 — Requests For
Admission Nos. 4, 14-15, 28, 34, 41 and 44, which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 48: (a) Admit that on March 9, 2006, Attorney General
Wasden, in response to questions in a February 27, 2006 letter from State House Speaker Bruce
Newcomb, issued Attorney General Opinion 06-2 “Regarding Swan Falls Agreement and Idaho
Code §8§ 42-234(2) and 42-4201A(2)” (hereinafter “Aftomey General Opinion 06-2”). (b) Admit
that the Attorney General or members of his staff, before receiving such letter, discussed with
Speaker Newcomb or other members of the legislature the preparation of an Attorney General
opinion concerning the subordination of Idaho Power’s hydropower water rights under the Swan
Falls Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 48: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Tdaho law, and is not reasonably calculated to lead to the discovery of admissible evidence
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because the Idaho Power Company’s claim for a “repeal” of Attomey General Opinion 06-2 has
been dismissed.

RESPONSE TO INTERROGATORY NO. 1 - REQUEST FOR ADMISSION NO. 48:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are not reasonably calculated to lead to the discovery of admissible evidence because the Idaho
Power Company’s claim for a “repeal” of Attorney General Opinion 06-2 has been dismissed.

REQUEST FOR ADMISSION NQ. 49: Admit that the water levels in the ESPA have
progressively declined, and continue to decline, resulting in diminishing spring flows, reach
gains and flows in the Snake River, and that a contributing factor in such hydrologic
developments is the pumping of ground water.

RESPONSE TO REQUEST FOR ADMISSION NO. 49: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 49:
Objection. This Interrogatory and the cormresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. The State also objects to
this Request for Admission as ambiguous because it does not define a time frame reference for
the alleged progressive “declines” and “diminishments™ in spring discharges and rivers flows,
nor has the term “progressive” been defined. Without waiving these objections, the State
responds that this Request for Admission oversimplifies a matter of considerable complexity,
and which is one of the central issues presented and addressed in the conjunctive administration
of water rights in interconnected ground water sources and surface water sources by the Director
and the Department. This is demonstrated by the Director’s orders in such matters:

5. From the pre-irigation conditions of the 1860s until the 1950s, the amount of water
diverted from the Snake River and its tributaries for gravity flood/furrow irrigation
increased substantially, from about 8 million acre-feet, or less, in the early 1900s to about
9.5 million acre-feet in the early 1950s. USGS Professional Paper 1408-F, p. F14.
Sigpificant quantities of the surface water diverted were in excess of crop consumptive
uses and provided incidental recharge to the ESPA above the average incidental recharge
of 3.4 million acre feet described in Finding 3 for the May 1980 through April 2002 time
period. Ground water levels across the ESPA responded by rising at many locations. For
example, the average rise in ground water levels near Jerome, Idaho, and near Fort Hall,
Idaho, was 20 to 40 feet over several tens of years. The average rise in ground water
levels west of American Falls was 60 to 70 feet. USGS Professional Paper 1408-A, p.
A40. As a result, spring discharges in the Thousand Springs area correspondingly
increased based on USGS data as shown in Attachment A.
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6. Beginning in about the 1960s to 1970s time period through the most recent years, the
total combined diversions of natural flow and storage releases above Milner Dam for
irrigation using surface water supplies have declined from an average of nearly 9 million
acre-feet annually fo less than 8 million acre-feet annually, notwithstanding years of
drought, because of conversions from gravity flood/furrow irrigation to sprinkler
irrigation in surface water irrigation systems and other efficiencies implemented by
surface water delivery entities. The measured decrease in cumulative surface water
diversions asbove Milner Dam for irrigation reflects the fact that less water is generally
needed in the present time to fully irrigate lands authorized for irrigation with a certain
crop mix under certain climatic growing conditions than was needed in the 1960s to
1970s for the same lands, crop mix, and climatic growing conditions. With parallel
appropriations of ground water, which dramatically increased in about 1950, ground
water levels across the ESPA have responded by declining at most locations where levels
had previously risen, exacerbated by the worst consecutive period of drought years on
record for the upper Snake River Basin. As a result, spring discharges in the Thousand
Springs area have correspondingly declined based on USGS data as also shown on
Attachment A.

Order of May 19, 2005 (In the Matter of Distribution of Water to Water Rights Nos. 36-023564,
36-07210, and 36-07427) (“Blue Lakes Delivery Call™), at 2 { 5-6. “[A]s of May 2002, the
Snake River Plain aquifer [sic] is close to dynamic equilibrium.”* Amended Order of May 2,
2005 at 17 9 80 (Surface Water Coalition Delivery Call). See also prior responses, including but
not limited to the Responses to Interrogatory No. 1 — Requests For Admission Nos. 18-20, 21, 23
and 49, which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 50: Admit that diminishing spring flows, reach gains and
flows in the Snake River have resulted in a number of water right “calls”” made by senior priority
appropriators utilizing surface and spring water from the Snake River, and that a contributing
factor in such calls is the pumping of ground water under junior water rights.

RESPONSE TO REQUEST FOR ADMISSION NO. 50: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State admits that certain delivery calls submitted to the Department
by holders of rights to the use of the surface flows of the Snake River and spring flows in the
Snake River canyon have asserted or alleged that the spring flows and reach gains have
diminished and that a coniributing factor in such diminishments is the pumping of ground water
under junior water rights. The State denies this Request for Admission to the extent that it
implies that such allegations and assertions are frue or correct.

RESPONSE TO INTERROGATORY NO. 1 -~ REQUEST FOR ADMISSION NO. 50:
Objection. This Interrogatory and the cormresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA. under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. See also prior responses,
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- including but not limited to the Responses to Interrogatory No. 1 — Requests For Admission Nos.
18-20, 21, 23 and 49, which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 51: Admit that ground water pumping from the ESPA has
hydrologic impacts on the aquifer and interconnected surface waters beyond the year that
PUmpIng 0CCurs.

RESPONSE TO REQUEST FOR ADMISSION NO. 51: . Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idabo law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denijes this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 51:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are confrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds that this Request for Admission oversimplifies a matter of
copsiderable complexity and cannot be admitted as formulated. See prior responses, including
but not limited to the Responses to Interrogatory No. 1 — Requests for Admission Nos. 18-20, 21,
23 and 49-50, which the State incorporates herein by reference.

REQUEST FOR ADMISSION NOQ, 52: Admit that to date [DWR has not taken into account the
multiple year impacts of ground water pumping from the ESPA in its administration of junior
ground water and senior surface water nights.

RESPONSE TO REQUEST FOR ADMISSION NO. 52: Objection. This Reqguest for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA. under
TIdaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denijes this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 52
Objection. This Interrogatory and the corresponding Request for Production of Documents are
outside the scope of the issues defined in the Order, outside the scope of the SRBA under Idaho
law, and contrary to the requirement of exhaustion of administrative remedies. Without waiving
this objection, the State responds that the Department and the Director routinely consider the
multiple year effects of ground water pumping from the ESPA when conjunctively administering
water rights in interconnected ground water sources and surface water sources, and modeling the
depletionary effects of ground water withdrawals and curtailments. For instance, the Director’s
orders in response to delivery calls by holders of senior surface water and spring rights against
junjor ground water right holder uses expressly consider both the transient and “steady state”
depletionary effects of ground water pumping that “continues from year to year.” Order of May
19, 2005 at 3 4 9 (Blue Lakes Delivery Cail); Amended Order of May 2, 2005 at 6 25,17 § 77
(Surface Water Coalition Delivery Call). Similarly, in the Surface Water Coalition’s delivery
call, the Director ordered that he would make annual determinations of the extent of injury
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reasonably Iikely to oceur to the members of the Surface Water Coalition from out-of-priority
ground water depletions, and require mitigation or curtailment as warranted without further
demand by members of the Coalition until such time that a permanent mitigation plan might be
approved. Amended Order of May 2, 2005 at 47 Y 12. This means the Director required
mitigation in the form of replacement water in equal quantities to depletions to hydraulically-
connected surface water that would result from out-of-priority ground water withdrawals, in lieu
of curtailment of such junior priority ground water rights, over the length of period, including
multiple-years, that shortages to senior priority surface water rights continued, The amounts of
replacement water provided must equal the fotal gains to the hydraulically-connected surface
water that would have accrued from curtaitment of junior priority ground water rights over the
length of period, including multiple-years, that senior priority rights would have otherwise been
injured, Similarly, in response to the Blue Lakes delivery call, the Director analyzed the effects
of curtailing certain ground water uses “on an ongoing basis.” Order of May 19, 2005 at 17 9 78.
Further, the computer model for the ESPA, a basic tool for the Department’s administration and
planning, is calibrated using data and measurements covering a period of over twenty years,
thereby including the multiple year impacts of groundwater withdrawals. See, e.g., Amended
Order of May 2, 2005 at 7 § 30. See also prior responses, including but not limited to the
Responses to Interrogatory No. 1 — Requests for Admission Nos. 18-20, 21, 23, and 49-51,
which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO. 53: Admit that IDWR has curtailed or threatened to curtail
ground water rights only on the basis of within-the-year or seasonal impacts of such pumping.

RESPONSE TO REQUEST FOR ADMISSION NO. 53: Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA under
Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. I - REQUEST FOR ADMISSION NO. 53:
Objection. This Interrogatory and the corresponding Request for Production of ‘Documents
exceed the scope of the issues defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds by referring to prior responses, including but not limited to the
Responses to Interrogatory No. 1 — Requests for Admission Nos. 18-20, 21, 23, and 49-52,
which the State incorporates herein by reference.

REQUEST FOR ADMISSION NO, 54: Admit that the State’s failure to account for the multiple
year impacts of ground water pumping, to the extent that that failure results in a violation of the
Swan Falls Daily Minimum Flows, is unreasonable and constitutes a breach of the Swan Falls
Agreement.

RESPONSE TO REQUEST FOR ADMISSION NO. 54:  Objection. This Request for
Admission exceeds the scope of the issues defined in the Order, the scope of the SRBA. under
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Idaho law, and is contrary to the exhaustion of administrative remedies requirement. Without
waiving these objections, the State denies this Request for Admission.

RESPONSE TO INTERROGATORY NO. 1 — REQUEST FOR ADMISSION NO. 54:
Objection. This Interrogatory and the corresponding Request for Production of Documents
exceed the scope of the issnes defined in the Order, the scope of the SRBA under Idaho law, and
are contrary to the exhaustion of administrative remedies requirement. Without waiving these
objections, the State responds by referring to prior responses, including but not limited to the
Responses To Interrogatory No. 1 — Requests for Admission Nos. 5, 7-8, 18-19, 21-30 and 48-
53, which the State incorporates herein by reference. .

DATED this 13% day of November, 2007.

LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN (ISB # 5156}
Deputy Attorney General
Civil Lifigation Division

MICHAEL C. ORR (ISB # 6720)
Deputy Attorney General
- Natural Resources Division
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LAWRENCE G. WASDEN ©©E@ NA12098
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litipation Division

KARL T. KLEIN (ISB # 5156)
Deputy Attorney General
Civil Litigation Division

MICHAEL C. ORR (ISB # 6720)
Deputy Atlomey General
Natural Resources Division
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P.O. Box 44449

Boise, 1D 83711-4449

(208) 334-2400

Attorneys for The State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

}  Consolidated Subcase no, 92-23
In Re SRBA )
}  FIRST SUPPLEMENTAL RESPONSE
} TOIDAHO POWER COMPANY’S
Case No. 39576 ) FIRST SET OF DISCOVERY
) REQUESTS
)

The State of Idaho hereby submits its first supplemental responses to Idaho Power
Company’s first set of discovery requests. The State has made good faith inquiries into the
matters raised by Jdaho Power Company’s First Set of Discovery Requests in the time allotted, is
continuing such inquiries, and will supplement these responses, if necessary, as required by the

Idaho Rules of Civil Procedure.
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OBJECTIONS

The State re-asserts and retains all objections stated in its October 18, 2007, “Responses

to 1daho Power Company’s First Set of Discovery Requests,” dated Novemberl3, 2007, and such

objections are incorporated and re-asserted hercin by reference.

SUPPLEMENTAL RESPONSES TO INTERROGATORY NO. 1

AND REQUEST FOR PRODUCTION NO. 1:

In supplementing its responses to Interrogatory No. ! and Request for Production of

Documents No. 1, the State identifies the following documents, copies of which arc produced

herewith:

1.

Audio recordings of the following Idaho Water Resources Board public hearings
on the proposed amendments to Policy 32 of the State Water Plan pursuant to the
Swan Falls settlement:

a. Idaho Falls, Idaho January 28, 1983
b. Pocatello, Idaho January 29, 1985
c. Burley, Idaho January 30, 1985
d. Twin Ealls, Idaho January 31, 1985
e. Boisc, Idaho February 5, 1985
(. Lewiston, ldaho February 6, 1985

Attendance sheets and exhibits for the January 31, 1985, public hearing of the
1daho Water Resources Board on the proposed amendments to Policy 32 of the
State Water Plan pursuant to the Swan Falls settlement (Twin Falls, 1daho).”

“Afﬁrmatlon of Continuation of Agreement,” executed by Governor John V.
Evang, Atiorney General Jim Jones, and Idaho Power Company Vice President
Logan Lanham, on May 15, 1985.

The casc file of the Idaho Public Utilities Commission (“IPUC”) for IPUC case
number 1J-1006-244, including:

a. Idaho Power Company’s Petition in the Allemative for a Declaratory Order
(Nov. 1, 1984}

New:,paper clippings (Nov. 1984 Fcb. 1985)

Attorney General’s Petition Lo Intervene (Dec. 14, 1984)

Order no. 19320 granting Attorney General intervenor status (Dec. 26, 1984)
Order no. 19362 Notice of Petition (Jan. §, 1985)

Petition to Intervene of Peter A. Bowler (Feb. 1, 1985)
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g. Orderno. 19437 granting Peter A Bowler intervenor status (Feb. 11, 1985)

h. Order no. 19590, Final Order, dismissing ldaho Power Company’s Petition
(April 12, 1985)

i Petition for Reconsideration of Order no. 19590 (April 22, 1985)

“Request for Comment and Notice of Intent to Write and Adopt Rules and
Regnlations for Water Appropriation,” IDWR, May 31, 1985.

IDWR “News Release,” September 1, 1988,

Cover sheet, “Draft Policy and Irpplementation Plan for Processing Water Right
Filings in the Swan Falls Area,” IDWR, September 19, 1988.

Minutes of the meetings of the Idaho Water Resources Board for:
October 5, 1984
November 2, 1984
December 13, 1984
Japuary 17, 1985
March 1, 1985

May 21, 1985

Tuly 30, 1985
September 11, 1985
QOctober 18, 1985
April 29, 1986
June 6, 1986
March 6, 1987

e R e MO PG TR

“Policy and Tmplementation Plan for Processing Water Right Filings m the Swan
Falls Area,” IDWR, November 3, 1988

Cover sheei dated November 10, 1988 (by Glen Saxton), for “Policy and
Implementation Plan for Processing Water Right Filings in the Swan Falls Area,”
IDWR, November 3, 1988.
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DATED this 17 day of December, 2007.

LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litipation Division

KARL T. KLEIN (ISB # 5156)
Deputy Attorney General
Civil Litigation Division

MICHAEL C. ORR (ISB # 6720)
Depuly Attorncy Ceneral
Natural Resources Division
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CERTIFTCATE OF SERVICE

| UEREBY CERTIFY that on the 17% day of December 2007, I caused 1o be served &
true and correct copy of the foregoing FIRST SUPPLEMENTAL REPSONSE TO IDAHO
POWER COMPANY’S FIRST SET OF DISCVOERY REQUESTS on the following parties by
the method indicated:

Idaho Power Company — .
Represented by: U.S. Mail

Jarnes C, Tucker

P.0. Box 70

1221 W, Idaho

Boise, ID 83707

Idaho Power Company 7 .
Represented by: U.3. Mail

James S. Lochhead

Adam T. DeVoe

Mark J. Mathews

Michael A. Gheleta

Michelie C. Kales

Brownstein Hyatt Farber Shreck
410 17® Street, Ste. 2200
Denver, CO 80202-4432

Idaho Power Company v .
Represented by Hand Delivery
John K. Simpson
Shelley M. Davis
1010 W, Jefferson, Suite 102
Baise, [D 83701-2139
[fand Delivery

Office of the Governor
Represented by David Hensley

304 North 8" Street

'Third Floor

Boise, 1daho 83702

MicHAEL C. ORR

Deputy Attorney General
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Jarnes S, Lochhead

Michael A. Gheleta

Mark J. Mathews

Michelle C. Kales

BROWNSTEIN HYATT FARBER SCHRECK, LLP
410 Seventeenth Street, Suite 2200

Denver, CO 80202

(303) 223-1100 — Telephone

{303) 223-1111 — Facsimile

John K. Simpson, [SB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth Street, Suite 520

P.0O. Box 2139

Boise, ID 83701-2139

(208) 336-0700 — Telephone

(208) 344-6034 — Facsumile

James C. Tucker, ISB No. 2038

Senior Attoriey

IDAHO POWER COMPANY

1221 West Idaho Strect

Boise, [D 83702-3627

(208) 388-2112 — Telephone

(208) 388-6935 — Facsimile

Attorneys for Plaintiff Idaho Power Company

. RECEIVED BY

FEB 2 0 2008

OFFICE OF THE

ATTOMNEY GENERAL

N THE DISTRICT COURT FOR THE FIFTH JUBICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39576

IDAHO POWER COMPANY,
Plaintiff,

v,

STATE OF IDAHO; C.L. "BUTCH" OTTER,
Govemor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER
RESQURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources

Defendants.

Consolidaled Subcase No. 92.00023

IDAHO POWER COMPANY'S
SECOND SET OF DISCOVERY
REQUESTS TO STATE
DEFENDANTS

MAIL 992086



Plaintiff [daho Power Company ("Idaho Power"), by and through its undersigned
attorneys, hereby submits its Second Set of Discovery Requests in this action, to be answered by
all State Defendants in this action in accordanee with the Idaho Rules of Civil Procedurc.

Your responses (o these Discovery Requests are due thirty (30) calendar days after
service in accordance with the fdaho Rules of Civil Procedure, absent an agreed upon extension.

L INSTRUCTIONS

1. The following definitions apply to each of these Discovery Requests:

a. Communicafion. The term “commumcatmn means any contacl between
tWO O More persons, including but wot limited to, (a) written contact by such means as electronic
mail, letter, memoranda, telegrams, telex. or by any document, and (b) oral contact by means
such as face-to-face meefings and telephone conversations.

b. State Defendants. The term "State Defendants” means the Defendants in
this action, collectively and individually: the State of Idaho, C.L. "Buich" Otter, Lawrence G.
Wasden, the ldaho Department of Water Resowrces ("IDWR"™), and David Tuthill. In addition,
Defendant State of Idaho encompasses all State agencies and officials, including IDWR and its
Director David Tuthill.

c. Tracument. The term "document” is defined to be synonymous in
meaning and equal in scope to the usage of the term in LR.C.P, Rule 34(a), including, without
limitation, clectronic or compulerized data compilations and other infenmation stored in
electronic Torm, which should be produced in the form of'a CD or DVD disk. A draft or non-
identical copy is a separate document within the meaning of this term.

d. ESPA means Idaho's "Eastern Spake Plain Aquifer."

e. Framework. The term "Framework" means the Framework for Final
Resolution of Snake River Water Right Controversy signed on October 1, 1984 by Idaho Power
Company's Chairman of the Board and Chief Executive Officer James E, Bruce ldaho Governor
John V. Evans, and Idaho Attorney General Jim Jones.

il Identity (with respect to persons). When referring to a person, ™o
identify" means to give, to the extent knowsn, the person’s full name, present or fast known
address, present or last known telephone number, and when referring 1o a natural person, the
person's present or lasi known place of cployment and title. Once a person has been identified
mn accordance with this subparagraph, only the name of that person need be listed in response to
subsequent discovery requests requesting the identification of that person.

8. Identify (with respect to docusments). When referring to documents, "to
identify" means to give, to the extent known, the (i) type of document (e.g., letter, memorandum
email); (i) the general subject matter; (iii) the date of the document; and (iv) the authot(s),
addressee(s) and recipient(s).

*

h. IDWR means the Idaho Depariment of Water Resources.



i. Person. The term "person” is defined as any natural person or any
business, legal or governmental entity or association.

g Relating to. The term "relating to" means concerning, touching, referring
_ or having reference to, or in any menner whatsoever, whether directly or indirectly.

k. Swan Falls Contract to linplement. The term “Swan Falls Contract {o
Implement” or "Contract” means (he Contract signed on October 25, 1984 by Idaho Power
Company Secretary Paul L. Jauregui, Idaho Governor John V. Evans, and Idaho Attorney
General Jim Jones : '

L Swan Falls Daily Minimum Flows, The term "Swan Falls Daily
Minimum Flows" means average daily minimum stream flows in the Snake River of 3,900 c.fs.
in the summer (April 1 1o October 31} and 5,600 c.f.s. in the winter (November 1 to March 31)
measured at the Murphy Gage, as set forth in Paragraph 7(A) of the Swan Falls Agreement.

“n. Swan Falls Agreement. The terms "Swan Falls Agrecment” or
"Agreement” mean the Apreement signed on October 25, 1984 by Idaho Power Company's
Chatrman of the Board and Chief Executive Officer James E. Bruce, Idaho Governor John V.
Evans, and [daho Attorney General Jim Jones.

1. Swan Falls Legislation, The term "Swan Falls Legislation” means the
legislation enacted fo implement the Swan Falls Agreement as codified at {need to insert cites].

0. Trust Water. The term "Trust Water” means the amount of water in the
Snake River Basin, including ground water in the ESPA, over and above the Swan Falls Daily
Minimum Flows, available for nse by new appropriations subsequent to October 1, 1984.

p. You/Yours. The terms "you" and "yours" refer to the State Defendants,
and anyone acling on their behalf, including, but not limited to, their emplovees, representatives,
altorneys, invesligators, and expert witnesses.

2. The following rules of construction apply to each of these Discovery Requests:
a, Al/Each, The terms "all" and "cach" shall be construed as all and each.
b. And/Or. The connectives "and” and "or" shall be construed either

disjunctively or conjunctively as necessary o bring within the scope of these Discovery Requests
all responses that might otherwise be construed to be outside the scope of the Discovery
Requests.

c. Singular/Plural. The use of the singular form of any word includes the
plural and vice versa.

3. If you consider the content of any communicatien or document responsive to
these Discovery Requests to be privileged or not otherwise subject to discovery in these
proceedings, you are required to provide a complete privilege log for these communications or
documents.



4, Each Discovery Request shall be answered fully in writing, unless it is objected
to, in which event the otyecting party shall state the reasons for objection and shall answer to the
exlent the Discovery Reqguest is not objectionable. If an objection is made, the reasons for that
objection shall be stated with specificity.

5. Your answer to each Discovery Request must be as complete and straightforward
as the information reasonably available to you permits. If a Discovery Request cannot be
angwered completely, answer to the greatest extent possible,

6. If you do not have ecnough personal knowledge Lo answer 2 Discovery Request,
please state so specifically. You must make a reasonable and good faith cffort to answer ¢ach
Discovery Request by asking other persons who may have knowledge of the issue, unless the
information is reasonably available to you.

7. With respect to Interrogatories: Each Interrogatory shall be answered fully in
writing and under oath. The answers are (o be signed and verified by the person making them,
and the objcetions signed by the attorney making them.

8. With respect to Reguests for Production: You are required to produce all
documents in your possession, custody, or control. If you arc unable to produce any
document(s), slate the reasons you are unable to produce the document(s) with as much
specificity as possible. Please produce all documents for inspection either as they are kept in the
usual course of business or crganize and label them to correspond with the categories in the
Requests for Production and related Requests for Admission.

9. These Discovery Reqnests are continuing and require supplemental responses up
to the date of trial in accordance with LR.C.P. 26{e). If any response is delermined to be
incomplete or incorrect, you bave a continuing duty fo supplement or change answers previously
submitted,

1L INTERROGATORIES

INTERROGATORY NO. 1: Identify all persons employed or consulted by the State
Defendants invelved with or having knowledge concerning the determination of the availability
of Trust Water in the negotiations leading up to the negotiation of the Swan Falls Apreement in
QOctober, 1984,

INTERROGATORY NO. 2: Identify all persons employed or consulted by the Stale
Defendants involved with or having knowledge concerning the determination of or agreement to
an irrigation season low flow of 4500 cfs at the Murphy Gage on an average daily basis, as
referenced in the Framework,

INFTERROGATORY NO. 3: Identify the lowest average daily minimum flow in the Snake
River that has occurred at the Murphy Gage as calculated pursuant to the Swan Fall Agreement.

INTERROGATORY NO. 4: Describe the basis and method used to measure, calculate, and
determine average daily flows at the Murphy Gage, including the lowest average daily minimum
flow referenced in Interrogatory No. 3.



INTERROGATORY NO. 5: Describe the process used and basis for defining the area
described as the "Geographic Area From Which Groundwater Is Determined To Be Tributary To
The Snake River In The Milner Dam To Swan [alis Dam Reach” (the "Tribufary Area”), as
depicted in Appendix A of the IDWR Water Appropriation Rules, IDAPA 37.03.08 (July 1,
1993}, attached hereto as Exhibit A,

INTERROGATORY NO. 6: Identify all persons employed or consulted by the State
Defendants involved with or having knowledge concerning the definition of the Tributary Arca
referenced in Interrogatory No. 5.

INTERROG:&TCRY NO. 7: Describe the basis for the following regulatory definition of "trust
water flows™ as originally set forth in the IDWR Water Appropriation Rules and Regulations,
IDAPA 37.0, Rule 1,5,1,3 {(adopted Qct. 8, 1986), and unchanged in IDAPA 37.03.08, Rule
030.01.c.

Trust water flows under the Snake River waler righls agreement [the Swan Falls
Agreement] are those oecurring in the Snake River and tributaries in the geographic area
designated in Rule 1,5,1,). [now Rule Subsection 030.01.a.] which exceed the established
iinimum stream flows but are fess than the water rights for hydropower generating
facilities in the Swan Falls Dam to Milner Dam reach of Snake River, to the extent such
rights were unsubordinated prior to the Snuke River water righis agrecment.

INTERROGATORY NO. §: Describe the process used and the factors, analysis, and any
assumptions employed by the IDWR Direclor in determining, in accordance with the terms of
the April 30, 1993 IDWR Amended Moratorium Order, whether "the development and use of
water pursuant to an application will have no effect on prior surface and yround water rights
because of its location.”

INTERROGATORY NO, 9: Describe the basis for the IDWR. Director's determination in the
April 30, 1993 IDWR Amended Moratorium Order that ground water aquifers had, after six
consecutive years of drought, become stressed by a reduction in natural recharge due to changes
in diversion and use of surface walers and by the increased volume of ground water pumping
then occurring, including any reports, analyses, or other documentation showing what portion of
the aquifer decline was attributable to changes in diversion and uge of surface waters, and what
portion was attributable to the increased volume of ground water pumping.

ifi. REQUESTS FOR PRODUCTION

REQUEST FOR I'RODUCTION NO. [: Produce any index(ices) created by or on behalf of
IDWR that reflects documents maintained in IDWR's files during the period of 1970-1989,
whether said documents are currenily located al IDWR or in another location.

REQUEST FOR PRODUCTION NO. 2: Produce any index(ices) created by or on behalf of
the Tdaho Public Utilities Commission ("TPUC") that reflects documents maintained in IPUC's
files, during the period of 1970-1989, whether said documents are currently located at IPUC or
in another location.




REQUEST YOR PRODUCTION NO. 3: Produce any index(ices) created by or on behalf of
the Idaho Attomey General's Office that reflects documents maintained in the files of the
Attorney General's office during the period of 1970-1989, whether said documents are currently
located at the Attorney General's office or in another location.

REQUEST FOR PRODUCTION NO. 4: Produce any and atl documents reating in any way
to the Swan Falls Agreement and/or the Swan Falls Legisiation, Including without limitation, any
and all documents {f) evidencing the intent or perceptions of any State Defendant n:gardmg the
Swan Falls Agreement and/or the Swan Falls Legistation; (ii) any and all transcripts, minutes,
notes or similar documents reflecting meetings, hearings, or other discussions regarding the
Swan Falls Agreement andfor Legislation; (iii) any and all drafts of the Swan Falls Agreement
and/or Swan Falls Legislation and (iv) any and all correspondence regarding the Swan Fails
Agreement and/or the Swan Falls Legislation.

REQUEST FOR PRODUCTION NQ. $: Produce the Ieiter from Idaho Governor Dirk
Kempthome Lo the Secretary of the U.S. Department of Energy, dated December 21, 2000,
referenced in Crder No, 286035 issucd by the ldaho Public Utilities Comumission in case no.
GNR-E-(0-1.

REQUEST FOR PRODUCTION NO. 6: Produce any and all reports, studies, memoranda, or
any and all similar documents quantifying, discussing, projecting, or otherwise analyzing and/or
interpreting the effect of ground water development in the ESPA upen surface {lows in the
Milner 1o Murphy reach of the Snake River as of October, 1984, including appropriations then
applied for but yet to be permnitted.

REQUEST FOR PRODUCTION NO. 7: Produce all documents used, considered, consulted,
or refating 1o the delermination by the State Defendants of the amount and availability of Trust
Water,

REQUEST FGR PRODUCTION NO. 8: Produce any and all documents relating to or
supporting in aiy way the proposition that a "600 cfs block of water," as measured at the Murphy
Gauge, was available as of October, 1984 for future appropriation without reducing Snake Rner
flows below the Swan Fallg Daily Minimum Flows.

REQUEST FOR PRODUCTION NO. 9: Produce any and all reports, studies, memoranda, or
any and all stimilar documents relating in any way to hydrological models that were in existence
in 1984 and that were known to cxist by the Stale Defendants that were used or conld have beep
used to determine the geographic location and nature {e.g., groundwater, surface waler, non-
tributary proundwater, ete.) of waters that are hydrologically connhected to the surface Hows of
the Snake River between Milner and Murphy Gauge.

REQGUEST FOR PRODUCTION NQ. 10: Produce all documents used, considered, consulted
or relating to the detenmination or agrecment by the State Defendants of an irrigation season low
flow of 4500 cfs at the Murphy Gage on an average daily basis, as referenced in the Framework.,

REQUEST FOR PRODUCTION NO. 11: Produce all documents used, considered, consulted
ot relating to the determination of the basis for all IDWR moratoriums that have been placed on
the processing of applications for permits for the appropriation of ground water both prior {o and




since the announcement of the ldaho Supreme Court decision in Jdaho Power Company v. Iduhe
Dep't of Water Resources, 104 Idaho 575, 661 P.2d 74} (1983).

REQUEST FOR PRODUCTION NQ. 12: Produce any and all documents that quantify, list,
describe, or otherwise reflect the total (in cubic feet per second) of surface and ground water
flows proposed to be diverted by those persons wlhio were dismissed from Ada County Civi] No.
81375 pursuant to the terrus of the Swan Falls Contract to Implement, by virive of having
previously made substantial investments in irrigation wells or equipment for use pursuant to a
water right application filed prior to Noventber 19, 1982, as defined and provided by paragraphs
2(a}) and 2(b) of the Contract.

REQUEST FOR PRODUCTION NO. 13: Produce any and all docurpents thal quantify, list,
describe, or otherwise reflect the total {in cubic feet per second) of surface and ground water
flows proposed to be diverted by those persons who had beneficially used wafer prior to October
1, 1984 and filed an application or claim for such use after October 25, 1985 bat prior to June 30,
1985, pursuant 1o paragraph 7.D. of the Swan Falls Agreement.

REQUEST FOR PRODUCTION NQ. 14: Produce all correspondence, memoranda, notes, or
other documents relating to or evidencing discussions between State Defendants and Idaho
Power involving any assertion by the State Defendants of legal title to a portion of Idaho Power's
water rights.

REQUEST FOR PRODUCTION NO, 15: Produce any and all documents relating o or
supporting IDWR's independent review and investigation of the water rights at issve in the
Notices of Change in Water Right Ownership filed with IDWR by the Attorney General on
December 22, 2006.

REQUEST FOR PRODUCTION NO. 16: Produce any and all documents consulied,
reviewed, or otherwise considered in compiling the State Defendants' response to the
[nterrogatories submitled herewith.

Dated this 19th day of February, 2008,

IDAHO POWER COMPANY

James C. Tucker, Esq.

Senior Attorney, Idaho Power Company
1221 West Tdaho Street

Boise, ID 83702-5627

John K. Simpso, ISB No, 4242

Shelley M. Davis, 1SB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 Narth Tenth St., Suite 520

P.O. Box 2139

Roise, [D 83701-2139



By: %%4«0( %m

James 8. Lochhead, Esq.

Michael A. Gheleta, Esq.

Mark 1. Mathews, Esq,

Michelle C. Kales, Esq.
BROWNSTEIN HYATT FARBER
SCHRECK, LLP

410 17" Street, Twenty-Second Floor
Denver, CO 80202

Attorneys for Idaho Power Company




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 19th day of February 2008, I caused to be served a
true and correct copy of the foregoing IDAHO POWER COMPANY'S SECOND SET OF
DISCOVERY REQUESTS TO STATE DEFENDANTS by the method indicated below, and

addregsed to each of the following:

Lawrence Wasden

Steven Olsen

Karl T. Klein

Michael C. Orr

700 W, Jeflerson, Room 210

P.O. Box 44449

Boise, ID 83711-4449

Attorneys for Defendant, State of Idaho

[DWR Document Depository
PG Box 83720
Boise, D 83720-0098

United States Depariment of Fustice
Environment & Nat’] Resources Div
550 W Fort Street, MSC 033

Baise, ID 83724

Chief, Natural Resourees Division
Office of Attorney General

PO Box 444496

Boise, ID 83711-4449

Randall C. Budge
Candice M. McHugh

Racine Olson Nye Budge & Bailey, Chtd.

P.O. Box 1391
Pocatello, [D 83204-1391

fosephine Beeman

Beeman & Associates, P.C,
400 W. Tefferson Street
Boise, [D 83702

_X 1.8, Mail, Postage Prepaid

_X_ F-mail

_X_U.8. Mail, Postage Prepaid
____Hand Delivered

_ Overnight Mail
_Facsimile

_X_U.S. Mail, Postage Prepaid
____ Hand Delivered

__ Qvernight Mail

__ Facsimile

_ X U.S. Mail, Postage Prepaid
__ Hand Delivered
____Overnight Mail

_ Facsimile

_X_U.8. Mail, Postage Prepaid
__ Hand Delivered

_ Dwvernight Mail

___ Facsimile

_X_U.8. Mail, Postage Prepaid
_____Hand Delivered
____Overnight Mail
____Facsimile

S Ao

Alifon Cameron
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LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division -

KARL T. KLEIN (ISB # 5156)
Deputy Attorney General
Civil Litigation Division

MICHAEL C. ORR (ISB # 6720}
Deputy Attorney General
Natural Resources Division

700 West State Street, 2™ Floor
P.0. Box 44449

Boise, ID 83711-4449

(208) 334-2400

Attorneys for The State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Consolidated Subcase no. 92-23
In Re SRBA
RESPONSES TO IDAHO

POWER COMPANY’S SECOND
SET OF DISCOVERY REQUESTS

Case No. 39576

Lv\-—/vv\—/

The State of Idaho, Governor C.L. “Butch” Otter, and Attorney General Lawrence
G. Wasden (collectively, “the State™), hereby submit their responses to “Idaho Power
Company’s Second Set of Discovery Requests to State Defendants” (hereinafter, “Second
Set of Discovery Requests™). The State has made good faith inquiries into the matters
raised by the Second Set of Discovery Requests in the time allotted, is continuing such

inquiries, and will supplement these responses, if necessary, to the extent required by the
Idaho Rules of Civil Procedure.
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OBJECTIONS

1. Objection To Idaho Power Company’s Second Set of Discovery Requests As
Contravening The Scope Of The Order of July 23, 2007.

The State objects to Idaho Power’s Second Set of Discovery Requests to the
extent it contravenes the Order Granting in Part, Denying in Part Motion to Dismiss;
Consolidating Common Issues Into Consolidated Subcase; And Permitting Discovery;
And Notice of Scheduling Conference (July 23,.2007) (“Order”). The Order separates
and stays Idaho Power’s claims against the Director and the Department, Order at 14, and
provides that after making preliminary determinations of the ownership and scope of the
water rights at issue, the Court will transfer issues of compliance with and enforcement of
the partial decrees to an administrative body or court of appropriate jurisdiction. Order at
13. Idaho Power’s Second Set of Discovery Requests contravenes the Order by seeking
discovery on claims against the Director and the Department, on challenges to their
permitting and administration of water rights, and on matters of compliance with and
enforcement of the water rights at issue in this consolidated subcase.

2. Objection To Idaho Power Company’s Second Set of Discovery Requests As
Exceeding The Scope Of The Snake River Basin Adjudication As Established
By Idaho Law.

The State objects to Idaho Power’s Second Set of Discovery Requests to the
extent it seeks to develop or support claims for judicial review of the administrative
actions of the Director and/or the Department. Claims for judicial review of
administrative actions of the Director or Department may not be heard in the Snake River
Basin Adjudication. Idaho Code § 42-1401D. Idaho Power’s Second Set of Discovery
Requests violates this provision by seeking discovery on claims for judicial review of
agency actions of the Department and/or the Director in the Snake River Basin
Adjudication.

3. Objection To Idaho Power Company’s Second Set of Discovery Requests As
Contrary To The Requirement Of Exhaustion Of Administrative Remedies.

The State also objects to Idaho Power’s Second Set of Discovery Requests to the
extent it seeks to develop or support claims involving judicial review of the
administrative actions of the Director and/or the Department prior to the exhaustion of
administrative remedies. Claims for judicial review of administrative actions or decisions
of the Director or the Department may not be raised in court prior to the exhaustion of
administrative remedies. American Falls Res. Dist. No. 2 v. IDWR, 143 Idaho 862, 154
P.3d 433 (2007); Idaho Code § 67-5271. Idaho Power’s Second Set of Discovery
Requests seeks discovery on claims for judicial review of administrative actions of
Director and the Department without first exbausting administrative remedies.

STATE OF IDAHO’S RESPONSES TO IDAHO POWER COMPANY’S SECOND SET OF DISCOVERY REQUESTS - 2



4. Objection To Idaho Power Company’s Second Set of Discovery Requests To
The Extent They Are Propounded To Non-Parties.

The State objects to Idaho Power’s Second Set of Discovery Requests to the
extent they are propounded to the Idaho Department of Water Resources (“the
Department”) and David Tuthill, the Director of the Department (“the Director”). The
Idaho Rules of Civil Procedure provide that Requests for Admissions, Interrogatories and
Requests for Production of Documents are available only as to a “party” to a case. See
LR.C.P. 33(a), 34(a), 36(a). The Department and the Director are not parties to the
Snake River Basin Adjudication. Idaho Code §§ 42-1401B(2); 42-1401A(3); Twin Falls
Canal Co. v. IDWR, 127 Idaho 688, 905 P.2d 89 (1995). Without waiving this objection,
however, the State of Idaho has provided documents from the Department that are
responsive to the requests.

5. Objection To Idaho Powef Company’s Second Set of Discovery Requests For
Exceeding the Forty (40) Interrogatory Limitation Established By Rule 33(a)
Of The Idaho Rules Of Civil Procedure.

The State objects to Idaho Power’s Second Set of Discovery Requests as
exceeding the limitation of forty (40) interrogatories established in Rule 33(a)(3) of the
Idaho Rules of Civil Procedure. Idaho Power already exceeded the forty (40)
interrogatory limit in the Company’s First Set of Discovery Requests, as discussed in
Objection No. 2 on page 2 of the State’s “Responses to Idaho Power Company’s First Set
of Discovery Requests,” served November 13, 2007. The State incorporates said
objection herein in its entirety by this reference.

6. Objection To Idaho Power Company’s Second Set Of Discovery Requests As
Exceeding The Permissible Scope Of Discovery Under Rule 26(b)(1).

The State also objects to Idaho Power’s Second Set of Discovery Requests on the
ground that it impermissibly seeks to supplement the legislative record for the Legislature
ratification of the Swan Falls Agreement, endorsement of the overall Swan Falls
settlement, and enactment 1985 Idaho Session Laws chapters 14-19, 162, 204, and 1986
Idaho Session Laws chapter 117. Gillihan v. Gump, 140 Idaho 264, 92 P.3d 914 (2004).
Idaho Power’s Second Set of Discovery Requests thus are not reasonably calculated to
lead to the discovery of admissible evidence and exceed the permissible scope of
discovery under Rule 26(b)(1).

RESPONSES TO INTERROGATORIES

INTERROGATORY NO. 1: Identify all persons employed or consulted by the State
Defendants involved with or having knowledge concerning the determination of the
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availability of Trust Water in the negotiations leading up to the negotiation of the Swan
Falls Agreement in October, 1984.

RESPONSE TO INTERROGATORY NO. 1. The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. The State further objects because this Interrogatory is vague and
ambiguous. Further, Idaho Power’s definition of “Trust Water” contradicts Idaho law by
defining “trust water” as a quantity of “water.” IDAPA 37.03.08.010 defines “trust
water” as “[t]hat portion of an unsubordinated water right used for hydropower
generation purposes which is in excess of a minimum stream flow established by state
action either with agreement of the holder of the hydropower right as provided by Section
42-203B(5), Idaho Code or without an agreement as provided by Section 42-203B(3),
Idaho -Code.” (emphasis added). Idaho Power’s definition of “trust water” is also
contrary to the Swan Falls settlement. The State further objects to this Interrogatory’s
use of the phrase “the negotiations leading up to the negotiation of the Swan Falls
Agreement” as vague and ambiguous. Without waiving these objections, the State
responds that it has no knowledge of any such persons because the water supply issue
resolved in the pre-agreement negotiations was not a determination of “Trust Water” as
defined by Idaho Power but rather a determination of the new seasonal minimum flow
levels for the Murphy Gage that the parties intended to propose for purposes of amending
the State Water Plan. To the extent that this Interrogatory seeks identification of persons
the State employed or consulted with, and were involved with or had knowledge of this
determination, the State incorporates herein its response to Interrogatory No. 2, below.

INTERROGATORY NO. 2: Identify all persons employed or consulted by the State
Defendants involved with or having knowledge concerning the determination of or
agreement to an irrigation season low flow of 4500 cfs at the Murphy Gage on an average
daily basis, as referenced in the Framework.

RESPONSE TO INTERROGATORY NO. 2: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. Without waiving these objections, the State responds that it has no
knowledge of such persons because there was no reference on the October 1, 1984
“Rramework for Final Resolution of Snake River Water Rights Controversy”
(“Framework™) to a “determination of or an agreement o an irrigation season low flow of
4500 cfs at the Murphy Gage on an average daily basis.” Rather, the “Framework”
simply stated that “[t]he best available hydrologic data indicate that existing uses result in
a potential irrigation season low flow of approximately 4,500 c.fs. at the Murphy Gage
on an average daily basis.” To the extent that this Interrogatory seeks identification of
persons the State employed or consulted with, and were involved with or had knowledge
of the basis for this statement, the State identifies the following:

Patrick Costello University of Idaho, College of Law, Moscow, ID 83844
208-885-4628
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A. Kenneth Dunn

John V. Evans

Wayne Haas
Bob Sutter

Jim Jones
Patrick I;ole
Alan Robertson
Glen Saxton
Clive J. Strong
David Tuthill

Norm Young

44640 S. Heritage Palms Drive, Indio, CA 92201
760-360-2931

3315 Manchester, Boise, ID 83704
208-322-8912

824 E. Bannock Street, Boise, ID 83712
208-345-3599

Idaho Supreme Court; PO Box 83720, Boise ID 83720;
208-334-3186

Idaho Potato Commission; PO Box 1670, Eagle, ID 83616~
9104; 208-334-2350

6486 Kaniksu Shores Circle, Sandpoint, ID 83864
208-263-9537

7823 West Apache Way, Boise, ID 83714;
208-853-2743

Office of the Attorney General; PO Box 83720, Boise, ID
83720; 208-334-4126

Idaho Department of Water Resources; PO Box 83720,
Boise, ID 83720; 208-287-4803

ERO Resources Corporation; 3314 Grace Street, Boise, ID
83703; 208-373-7983

INTERROGATORY NO. 3: Identify the lowest average daily minimum flow in the

Snake River that has occurred at the Murphy Gage as calculated pursuant to the Swan

Fall Agreement.

RESPONSE TO INTERROGATORY NO. 3: The State objects to this Interrogatory

for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. Without waiving these objections, the State responds that Idaho Power
Company has been operating and monitoring the Murphy Gage since April, 2004.

INTERROGATORY NO. 4: Describe the basis and method used to measure, calculate,

and determine average daily flows at the Murphy Gage, including the lowest average
daily minimum flow referenced in Interrogatory No.3.
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RESPONSE TO INTERROGATORY NO. 4: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference. Without waiving these objections, the State responds that Idaho Power
Company has been operating and monitoring the Murphy Gage since April, 2004.

INTERROGATORY NO. 5: Describe the process used and basis for defining the area
described as the “Geographic Area from Which Groundwater Is Determined To Be
Tributary To The Snake River In The Milner Dam To Swan Falls Dam Reach” (the
“Tributary Area™), as depicted in Appendix A of the IDWR Water Appropriation Rules,
IDAPA 37.03.08 (July 1, 1993), attached hereto as Exhibit A.

RESPONSE TQO INTERROGATORY NO. 5: The State objects to this Interrogatory

for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by

this reference. The State also notes that the copy of Idaho Power Comparny’s Second Set

of Discovery Requests served on the State did not include “Exhibit A” as described in
this Interrogatory.

INTERROGATORY NO. 6: Identify all persons employed or consulted by the State
Defendants involved with or having knowledge concerning the definition of the Tributary
Area referenced in Interrogatory No.5.

RESPONSE TO INTERROGATORY NO. 6: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

INTERROGATORY NO. 7: Describe the basis for the following regulatory definition
of “trust water flows” as originally set forth in the IDWR Water Appropriation Rules and
Regulations, IDAPA 37.0, Rule 1,5,1,3 (adopted Oct. 8,1986), and unchanged in IDAPA
37.03.08, Rule 030.01.c:

Trust water flows under the Snake River water rights

agreement [the Swan Falls Agreement] are those occurring in

the Snake River and tributaries in the geographic area

designated in Rule 1,5,1,1. [now Rule Subsection 030.01.a]

which exceed the established minimum stream flows but are

less than the water rights for hydropower generating facilities

in the Swan Falls Dam to Milner Dam reach of Snake River, to

the extent such rights were unsubordinated prior to the Snake .
River water rights agreement.
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RESPONSE TO INTERROGATORY NO. 7: The State objects to this Interrogatory

for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

INTERROGATORY NO. 8: Describe the process used and the factors, analysis, and
any assumptions employed by the IDWR Director in determining, in accordance with the
terms of the April 30, 1993 IDWR Amended Moratorium Order, whether ‘“‘the
development and use of water pursuant to an application will have no effect on prior
surface and ground water rights because of its location.”

RESPONSE TO INTERROGATORY NO. 8: The State objects to this Interrogatory
for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

INTERROGATORY NO. 9: Describe the basis for the IDWR Director’s determination
in the April 30, 1993 IDWR Amended Moratorium Order that ground water aquifers had,
after six consecutive years of drought, become stressed by a reduction in natural recharge
due to changes in diversion and use of surface waters and by the increased volume of
ground water pumping then occurring, including any reports, analyses, or other
documentation showing what portion of the aquifer decline was atfributable to changes in
diversion and use or surface waters, and what portion was attributable to the increased
volume of ground water pumping.

RESPONSE TO INTERROGATORY NO. 9: The State objects to this Interrogatory

for the reasons explained in Objections Nos. 1-6, above, which are incorporated herein by
this reference.

RESPONSES TO REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Produce any index(ices) created by on behalf
of IDWR that reflects documents maintained in IDWR’s files during the period of 1970 -
1989, whether said documents are currently located at IDWR or in another location.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that the term “index(ices)” is vague and ambiguous, on the ground that this
request is overbroad and unreasonably burdensome, and to the extent it seeks disclosure
of documents that are protected by the attorney-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
control that are relevant to determining the intent of the Legislature with respect to the
Swan Falls settlement and the contractual intent of the parties with respect to the Swan
Falls Agreement, as well as other documents responsive to this request. Additional
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documents responsive to the elements of this request not relevant to intent are included
herewith.

REQUEST FOR PRODUCTION NO. 2: Produce any index(ices) created by or on
behalf of the Idaho Public Utilities Commission (“IPUC”) that reflects documents
maintained in IPUC’s files, during the period of 1970-1989, whether said documents are
currently located at IPUC or in another location

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-3 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that the term “index(ices)” is vague and ambiguous, on the ground that this
request is overbroad and unreasonably burdensome, and to the extent it seeks disclosure
of documents that are protected by the attorney-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
control that are relevant to determining the intent of the Legislature with respect to the
Swan Falls settlement and the contractual intent of the parties with respect to the Swan
Falls Agrecment, as well as other documents responsive to this request. Additional
documents responsive to the elements of this request not relevant to intent are included
herewith.

REQUEST FOR PRODUCTION NO. 3: Produce any index(ices) created by or on
behalf of the Idaho Attorney General's Office that reflects documents maintained in the
files of the Attorney General's office during the period of 1970-1989, whether said
documnents arc currently located at the Attorney General’s office or in another location.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-3 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that the term “index(ices)” is vague and ambiguous, on the ground that this
request is overbroad and unreasonably burdensome, and to the extent it seeks disclosure
of documents that are protected by the attorney-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
control that are relevant to determining the intent of the Legislature with respect to the
Swan Falls settlement and the contractual intent of the parties with respect to the Swan
Falls Agreement, as well as other documents responsive to this request. Additional
documents responsive to the elements of this request not relevant to intent are included
herewith.

REQUEST FOR PRODUCTION NO. 4: Produce any and all documents relating in
any way to the Swan Falls Agreement and/or the Swan Falls Legislation, including
without limitation, any and all documents (i) evidencing the intent or perceptions of any
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State Defendant regarding the Swan Falls Agreement and/or the Swan Falls Legislation;
(i) any and all transcripts, minutes, notes or similar documents reflecting meetings,
hearings, or other discussions regarding the Swan Falls Agreement and/or Legislation;
(iii) any and all drafts of the Swan Falls Agreement and/or Swan Falls Legislation and
(iv) any and all correspondence regarding the Swan Falls Agreement and/or the Swan
Falls Legislation.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is overbroad and unreasonably burdensome. The State further
_ objects to this request to the extent it seeks disclosure of documents that are protected by
the attorney-client privilege, the attorney work-product doctrine, and/or information
concerning seftlement negotiations. Without waiving these objections, the State responds
that it has already produced io Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
partics with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 5: Produce the letter from Idaho Governor Dirk
Kempthome to the Secretary of the U.S. Department of Energy, dated December 21,
2000, referenced in Order No. 28605 issued by the Idaho Public Utilities Commission in
case no. GNR-E-00-1.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5 The State responds that it
has performed a reasonable search and has been unable to locate the requested document.
Based on the date of the letter the State believes that the request is likely objectionable
for the reasons explained in Objections Nos. 1-3 and 6, above, which are incorporated
herein by this reference.

REQUEST FOR PRODUCTION NO. 6: Produce any and all reports, studies,
memoranda, or any and all similar documents quantifying, discussing, projecting, or
otherwise analyzing and/or interpreting the effect of ground water development in the
ESPA upon surface flows in the Milner to Murphy reach of the Snake River as of
October, 1984, including appropriations then applied for but yet to be permitted.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attorney work-product doctrine. Without waiving these objections, the State responds
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that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 7: Produce all documents used, considered,
consulted, or relating to the determination by the State Defendants of the amount and
availability of Trust Water.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects that this request
is vague and ambiguous because Idaho Power’s definition of “Trust Water” contradicts
Idaho law by incorrectly defining “trust water” as a quantity of “water” rather than as
“[t]hat portion of an unsubordinated water right used for hydropower generation purposes
which is in excess of a minimum stream flow established by state action either with
agreement of the holder of the hydropower right as provided by Section 42-203B(5),
Jdaho Code or without an agreement as provided by Section 42-203B(3), Idaho Code.”
IDAPA 37.03.08.010. The State further objects to this request on the ground that it is
overbroad and unreasonably burdensome, and to the extent it seeks disclosure of
documents that are protected by the attorney-client privilege and/or the attorney work-
product doctrine. Without waiving these objections, the State responds that it has already
produced to Idaho Power all responsive documents in the State’s possession, custody, and
control that are relevant to determining the intent of the Legislature with respect to the
Swan Falls settlement and the contractual intent of the parties with respect to the Swan
Falls Agreement, as well as other documents responsive to this request. Additional
documents responsive to the elements of this request not relevant to intent are included
herewith.

REQUEST FOR PRODUCTION NO. 8: Produce any and all documents relating to or
supporting in any way the proposition that a “600 cfs block of water,” as measured at the
Murphy Gauge, was available as of October, 1984 for future appropriation without
reducing Snake River flows below the Swan Falls Daily Minimum Flows.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attorney work-product doctrine. Additionally, the State objects that this request is
vague and ambiguous because it mischaracterizes “600 cfs block of water” as a term of
the Swan Falls settlement. In fact, while the parties for convenience at times referred to
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water above the minimum flow as 600 cfs, the water available for future development
consisted of “[t]hat portion of an unsubordinated water right used for hydropower
generation purposes which is in excess of a minimum stream flow established by state
action either with agreement of the holder of the hydropower right as provided by Section
42-203B(5), Idaho Code or without an agreement as provided by Section 42-203B(3),
Idaho Code.” IDAPA 37.03.08.010. Without waiving these objections, the State further
responds that it has already produced to Idaho Power all responsive documents in the
State’s possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual infent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 9: Produce any and all reports, studies,
memoranda, or any and all similar Documents relating in any way to hydrological models
that were in existence in 1984 and that were known to exist by the State Defendants that
were used. or could have been used to determine the geographic location and nature (e.g.,
groundwater, surface water, non-tributary groundwater, etc.) of waters that are
hydrologically connected to the surface flows of the Snake River between Milner and
Murphy Gauge.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attorney work-product doctrine. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 10: Produce all documents used, constdered,
consulted or relating to the determination or agreement by the State Defendants of an
irrigation season low flow of 4500 cfs at the Murphy Gage on an average daily basis, as
referenced in the Framework.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
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the attorney work-product doctrine. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 11: Produce all documents used, considered,
consulted or relating to the determination of the basis for all IDWR moratoriums that
have been placed on the processing of applications for permits for the appropriation of
ground water both prior to and since the announcement of the Idaho Supreme Court
decision in Idaho Power Company v. Idaho Dep't of Water Resources, 104 Idaho 575,
661 P.2d 741 (1983).

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is overbroad and unreasonably burdensome, and to the extent it
seeks disclosure of documents that are protected by the attorney-client privilege and/or
the attorney work-product doctrine. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the clements of this request not
relevant to intent are included herewith. '

REQUEST FOR PRODUCTION NO. 12: Produce any and all documents that
quantify, list, describe, or otherwise reflect the total (in cubic feet per second) of surface
and ground water flows proposed to be diverted by those persons who were dismissed
from Ada County Civil No. 81375 pursuant to the terms of the Swan Falls Contract to
Implement, by virtue of having previously made substantial investments in frrigation
wells or equipment for use pursuant to a water right application filed prior to November
19, 1982, as defined and provided by paragraphs 2(a) and 2(b) of the Contract.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the ground that it is vague and ambiguous, overbroad and unreasonably burdensome,
and to the extent it seeks disclosure of documents that are protected by the attorney-client
privilege and/or the attorney work-product doctrine. Without waiving these objections,
the State responds that it has already produced to Idaho Power all responsive documents
in the State’s possession, custody, and control that are relevant to determining the intent
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of the Legislature with respect to the Swan Falls settlement and the contractual intent of
the parties with respect to the Swan Falls Agreement, as well as other documents
responsive to this request. Moreover, such records are part of Ada County Civil No.
81375, and are public records in the possession of Idaho Power Company or otherwise
available from the Fourth Judicial District Court. Additional documents responsive to the
elements of this request not relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 13: Produce any and all documents that
quantify, list, describe, or otherwise reflect the total (in cubic feet per second) of surface
and ground water flows proposed to be diverted by those persons who had beneficially
used water prior to October 1, 1984 and filed an application or claim for such use after

October 25, 1985 but prior to June 30, 1985, pursuant to paragraph 7.D. of the Swan Falls
Agreement. '

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is vague and ambiguous, overbroad and unreasonably burdensorne,
and to the extent it secks disclosure of documents that are protected by the attorney-client
privilege and/or the attorney work-product doctrine. Without waiving these objections,
the State responds that it has already produced to Idaho Power all responsive documents
in the State’s possession, custody, and control that are relevant to determining the intent
of the Legislature with respect to the Swan Falls settlement and the contractual intent of
the parties with respect to the Swan Falls Agreement, as well as other documents
responsive to this request. Moreover, such records are part of Ada County Civil No.
81375, and are public records in the possession of Idaho Power Company or otherwise
available from the Fourth Judicial District Court. Additional documents responsive to the
elements of this request not relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 14: Produce all correspondence, memoranda,
notes, or other documents relating to or evidencing discussions between State Defendants
and Idaho Power involving any assertion by the State Defendants of legal title fo a
portion of Idaho Power's water rights.

RESPONSE TO REQUEST FOR PRODUCTION NO. 14: The State objects to this
Request for Production for the reasons explained in Objections Nos. 2-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is overbroad and unreasonably burdensome. The State further
objects to this request to the extent it seeks disclosure of documents that are protected by
the attorney-client privilege, the attorney work-product doctrine, and/or information
concerning settlement negotiations. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that are relevant to determining the intent of the
Legislature with respect to the Swan Falls setilement and the contractual intent of the
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parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 15: Produce any and all documents relating to or
supporting IDWR’s independent review and investigation of the water rights at issue in
the Notices of Change in Water Right Ownership filed with IDWR by the Aftorney
General on December 22, 2006.

RESPONSE TO REQUEST FOR PRODUCTION NO. 15: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is vague and ambiguous, overbroad and unreasonably burdensome,
and to the extent it seeks disclosure of documents that are protected by the attorney-client
privilege and/or the attorney work-product doctrine. Without waiving these objections,
the State responds that it has already produced to Idaho Power all responsive documents
in the State’s possession, custody, and control that are relevant to determining the intent
of the Legislature with respect to the Swan Falls settlement and the contractual intent of
the parties with respect to the Swan Falls Agreement, as well as other documents
responsive to this request. Additional documents responsive to the elements of this
request not relevant to intent are included herewith.

REQUEST FOR PRODUCTION NO. 16: Produce any and all documents consulted,
reviewed, or otherwise considered in compiling the State Defendants' response to the
Interrogatories submitted herewith.

RESPONSE TO REQUEST FOR PRODUCTION NO. 16: The State objects to this
Request for Production for the reasons explained in Objections Nos. 1-4 and 6, above,
which are incorporated herein by this reference. The State further objects to this request
on the grounds that it is overbroad and unreasonably burdensome. The State further
objects to this request to the extent it seeks disclosure of documents that are protected by
the attorney-client privilege, the attorney work-product doctrine, and/or information
concerning settlement negotiations. Without waiving these objections, the State responds
that it has already produced to Idaho Power all responsive documents in the State’s
possession, custody, and control that arc relevant to determining the intent of the
Legislature with respect to the Swan Falls settlement and the contractual intent of the
parties with respect to the Swan Falls Agreement, as well as other documents responsive
to this request. Additional documents responsive to the elements of this request not
relevant to intent are included herewith.
Dated this 24™ day of March, 2008.

LAWRENCE G. WASDEN
Attorney General
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STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN
Deputy Attorney General
Civil Litigatigg Divisio

MICHAEL C.ORR ¢
Deputy Attormey General
Natural Resources Division
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CERTIFICATE OF SERVICE

I certify that on this 24" day of March 2008, I caused to be served a true and
correct copy of the foregoing STATE OF IDAHO’S RESPONSES TO IDAHO POWER
COMPANY™S SECOND SET OF DISCOVERY REQUESTS, to the following parties
by the indicated methods:

Idaho Power Company U.S. Mail
Represented by: ["] Hand Delivery

;ﬂgegc' £g°ker [] Certified Mail, Return Receipt Requested
- BOX [ ] Overnight Mail

1221 W. Idaho

Boise, ID 83707 [ ] Facsimile:

Idaho Power Company .S, Mail
Represef tec}iﬁlzy:d [ ] Hand Delivery
James S. Lochhea - ' .
Adam T. DeVoe [ ] Certified Mail, Return Receipt Requested

[ ] Overnight Mail
[ ] Facsimile: 303-223-0904
E-mail: MGheleta@BHFS.com

Mark J. Mathews

Michael A. Gheleta

Michelle C. Kales

Brownstein Hyatt Farber Shreck
410 17™ Street, Ste. 2200
Denver, CO 80202-4432

Idaho Power Company
Represented by

John K. Simpson

Shelley M. Davis

1010 W. Jefferson, Suite 102

Boise, ID 83701-2139

[ 1U.S. Mail

Hand Delivery

[ Certified Mail, Return Receipt Requested
[_] Overnight Mail

| ] Facsimile:

MICHAZL C. ORR
Deputy Attorney General
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