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INTRODUCTION

In conjunction with its Reply Brief in Support of the State's Motion for Summary
Judgment (the "State's Reply"), the State filed a Motion to Strike the Affidavit of Greg Panter
filed by Idaho Power Company (“Idaho Power™) in support of Idaho Power's Response to the
State's Motion for Summary Judgment. The State claims that Mr. Panter's Affidavit fails to
conform to IRCP 56(e) because Mr. Panter's "after the fact” interpretation of the Swan Falls
Legislation is irrelevant and is not based on his personal knowledge.

In fact, as with so much of the State's arguments in this litigation, the State's position
hinges entirely on its belief that only Idaho Code § 42-203B of the Swan Falls Legislation need
be analyzed by the Court in resolving this complex dispute. But as Idaho Power has
demonstrated, this provision must be read in conjunction with the October 25, 1984 Agreement
between the parties (the "Swan Falls Agreement™). In this light, Mr. Panter's testimony as to
Idaho Power’s unwavering position that it had retained ownership of its Swan Falls Agreement
Water Rights - a position the Company maintained throughout the negotiation of the Agreement
and before the legislature as it considered § 42-203B and other provisions of the Legislation — is
highly relevant. For these reasons, the State's Motion to Strike should be denied.

ARGUMENT
I. MR. PANTER'S AFFIDAVIT PROVIDES RELEVANT AND ADMISSIBLE

EVIDENCE IN SUPPORT OF IDAHO POWER'S RESPONSE TO THE STATE'S

SUMMARY JUDGMENT MOTION AND IDAHO POWER'S CROSS MOTION

FOR SUMMARY JUDGMENT.

The State claims that Mr. Panter's Affidavit is inadmissible because his testimony is
irrelevant to interpreting the meaning of the Swan Falls Legislation. But Mr. Panter does not, as

the State argues, recite his own account of the legislative history underlying the Legislation — in

fact, he makes no reference to this history in his Affidavit. Instead, Mr. Panter explains Idaho
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Power's understanding and position with respect to the requirements of the Swan Falls
Agreement, the development of the legislative language attached to that Agreement, and the way
in which Idaho Power presented the Agreement and its requirements to the legislature in 1985.
See generally Affidavit of Gregory Panter (“Panter Aff.”). In providing this testimony, Mr.
Panter makes it clear in his Affidavit that idaho Power understood only that the Agreement made
certain portions of the Swan Falls Agreement Water Rights subject to future subordination by the
State, and the Company specifically rejected the State’s request to take ownership of those rights.
Id at 994, 6, 7. Mr. Panter also confirms that Idaho Power never received any request from the
State in the nearly 23 years since execution of the Agreement to transfer title of its water rights to
the State. /d. at 10. This testimony supports Idaﬁo Power's position that it continues to maintain
ownership of the Swan Falls Agreement Water Rights, and, as such, provides highly relevant
information that rebuts the State's summary judgment argument.

The State also claims that the Legislation is clear on its face and no other evidence is
necessary to discern its meaning and effect. As an initial matter, this argument fails because, as
Idaho Power establishes in its Response to the State’s Motion for Summary Judgment (“Idaho
Power’s Summary Judgment Response™), the Legislation is ambiguous and certainly does not
conclusively determine the issue of ownership as the State contends. See Idaho Power's
Summary Judgment Response at 10-13. As such, the Legislation cannot be viewed in isolation
from the Agreement as the State would have thus Court believe. Indeed, the language of the
Agreement mandates that the two documents be read together, providing specifically that "[t]he
parties agree to propose and support the following legislation to implement this Agreement," and
then lists the legislative program that includes the Legislation. /d. at 15-18. Accordingly, Idaho

Power's understanding and intent with respect to how the Agreement affected, or did not affect,
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its ownership of the Swan Falls Agreement Water Rights is directly relevant to the meaning and
purpose of the Legislation. See Lamprecht v. Jordan, LLC, 139 Idaho 182, 185, 75 P.3d 743,
746 (2003) (In construing a contract, [daho courts seek to give effect to the intention of the
];).'sl.rtiles).1

Finally, Mr. Panter's Affidavit is relevant to counter the State's unfounded assertions
throughout its summary judgment briefings that Idaho Power knowingly and willingly conveyed
its Swan Falls Agreement Water Rights to the State or allowed those rights to be conveyed by
operation of law. See e.g., State's Memorandum in Support of Summary Judgment at 48
(claiming incorrectly that Idaho Power acquiesced to the State's request to take control if its
water rights). On more than one occasion in both its Summary Judgment Motion and its
Response to Idaho Power’s Cross Motion, the State takes statements of Idaho Power
representatives out of context and uses those statements to draw inaccurate conclusions as to the
Company’s past stance regarding ownership of the Swan Falls Agreement Water Rights. /d. See
also State’s Response to Cross Motion at 16-17 (misstating the intent of statements by Idaho
Counsel, Tom Nelson, to the legislature regarding the effect of the Agreement on Idaho Power's
water rights) and Idaho Power's Reply in Support of Cross Motion at 22, n. 40 (correcting the
State's mischaracterization of Tom Nelson's position before the Legislature). Obviously, Idaho
Power does not agree with the State's characterization of the Company’s position during the

Swan Falls settlement process, and it has submitted Mr. Panter’s Affidavit, in part, to provide a

! The State cites the case of Gillihan v. Gump, 140 Tdaho 264, 92 P.3d 514 (2004), for the proposition that post-
enactment statements of legislators are not relevant to understanding a statute's legislative history. In Gillihan, the
appellants had submitted an affidavit from a member of the state legislature to support their interpretation of a
statute that provided for the award of attomey fees. The court acknowledged that the "accepted mle in most
jurisdictions is that the beliefs of one legislator do not establish that the legislature intended something other than its
express declaration.” Jd. at 268, 92 P.3d at 518. But as discussed above, the Panter Affidavit has been offered not to
show the legislature’s intent in enacting Swan Falls Legislation, but instead to demonstrate the Company's
understanding of the meaning of the Agreement that formed the basis of the Legislation.
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more complete and balanced account of the Company’s understanding of the Agreement and the
Agreement’s effect on its water rights. Indeed, by telling only part of the story in its briefings,
the State has opened the door to Mr. Panter's testimony to clarify the Company's position and 1ts
attempt to strike Mr. Panter’s Affidavit is disingenuous.

Accordingly, for all of the above-stated reasons, the State's attempt to strike Mr. Panter's
Affidavit as irrelevant should be denied.

1L MR. PANTER'S AFFIDAVIT IS BASED ON HIS OWN PERSONAL
KNOWLEDGE.

The State also makes the blanket assertion that Mr. Panter's Affidavit "is not made based
on personal knowledge." See State’s Motion to Strike at 2. The State provides no further
explanation or support for this assertion. In fact, this claim is refuted by the plain language of
the Affidavit.

In the Affidavit, Mr. Panter states that he has represented Idaho Power in various
government relations positions for nearly 32 years, and that during the "Swan Falls controversy,”
he served both as Director of Governmental Relations and as a lobbyist for Idaho Power. See
Panter Aff. at § 1. In these roles, Mr. Panter worked closely with company management and
legal counsel representing Idaho Power in the negotiations leading up to the Agreement. /d. at
94 2-5. He was also privy to significant discussions with the Company relating to the
negotiations and the Company's strategy with regard to resolution of the Swan Falls controversy.
Id. at9 5. Mr. Panter further worked with legal counsel and company management in the
development of the proposed legislation language appended to the final Swan Falls Agreement.
Id. After the execution of the Agreement, Mr. Panter represented Idaho Power during the 1985

legislative session by meeting with legislators to explain the Swan Falls Agreement and to

discuss Idaho Power's position in relation to the Agreement and the requirements of the
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Agreement. /d at 9 8. He attended most if not all the meetings of the Resource and
Environment Committees of the House and Senate where the Swan Falls Legislation was being
discussed. fd. Through his work for Idaho Power, Mr. Panter gained an intimate understanding
of the Agreement, the implementing legislation and the Company’s understanding of these two
documents.

As outlined above, Mr. Panter testifies specifically regarding his role in the Swan Falls
negotiations and his representation of the Company before the legislature — facts about which not
even the State can dispute he has personal knowledge. He then testifies based on his extensive
involvement in this process regarding the position the Company took both during the
negotiations and before the legislature regarding ownership of the Swan Falls Agreement Water
Rights. He further testifies that “to his knowledge,” during the 23 years he has worked for Idaho
Power since the parties executed the Agreement, the State has never taken any affirmative action
to transfer title to these rights from Idaho Power to the State. Certainly, Mr. Panter’s experience
with Idaho Power to develop the Agreement at issue in this action, including the legislation
attached to the Agreement, gives him sufficient personal knowledge to testify regarding the
Company's understanding with respect to the requirements of this Agreement.

The State provides no explanation whatsoever in support of its assertion that Mr. Panter's
direct and extensive involvement in the Swan Falls settlement process fails to constitute
sufficient personal knowledge under IRCP 56(e). Accordingly, the State's Motion on this ground
should also be denied.

CONCLUSION

For the reasons set forth above, the State's Motion to Strike Mr. Panter's Affidavit should

be denied.
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