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Clerk of the Court
February 20, 2008
Page 2

Message:

Please find attached for filing with the Court:

1. Motion to Strike, or in the Alternative, Rule 56(f) Motion,
2. Ex Parle Motion to Shorten Time for Hearing, and
3. Order Granting Ex Parle Motion to Shorten Time for Hearing and Notice of Hearing.

Copy to follow by U.S. Mail to be conformed. Thank you.

PLtoASto DWVtoR IMMEDIATtoLY

The information contained in thisfacsimile message is attorney privileged and confidential information intended
only for the useof the individual or entity named above. If you have received this communication in error, please
immediately notify us bytelephone to arrange for return of the original document to us.Thank you.

Cllent;a30293.1
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Attorneys for PioneerIrrigation District
and Settlers Irrigation District

ScottL. Campbell, ISB No. 2251
Tara Martens, ISB No. 5773
MOFFA"rT, THOMAS, BARRETT, RoCK &

FIELDS, CHARTERED

101 S. Capitol Blvd., l Oth Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
18-946.24

IN THE DISTRICT COURT OFTHE FIFTH JUDICIAL DISTRICT

OFTHE STATE OF IDAHO, IN AND FORTHECOUNTY OF TWINFALLS

In ReSRBA,

CaseNo. 39576

Subcase No. 63-3618
(Lucky PeakReservoir)

MOTION TO STRIKE, OR IN TlIE
ALTERNATIVE, RULE 56(F) MOTION

COME NOW Pioneer Irrigation District and Settlers Irrigation District

(hereinafter the "Districts"), by and through undersigned counsel, and respectfully move this

Court for an order striking the Affidavit of Sherri Pillow, and argument first advanced on or

about February 15,Z008, by the Cityof Boiseand AdaCounty (hereinafter "Participants") in

their replybrief in supportof the motion for summary judgment,

Alternatively, il'the Courtdetermines it is proper to consider the delinquently-

submitted testimony, issuesand argument with respect to the pending motions for summary

judgment, the Districts respectfully request the scheduled hearing on the motions for summary

MOTION TO STRIKE, OR IN THE A.LTERNATIVE, RULE 56(1) MOTION-l Clienl:838673,1
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judgmentbe postponed pursuant to Rules 56(c) and 56(f), Idaho Rules of CivilProcedure, to

permit the Districts an adequate opportunity to respond, via sur-reply, to said testimony, exhibits,

issues and argument.

Filedherewith, relatedhereto, is theDistrict's Motion for Expedited Hearing on

this Motion to Strike, or in the Alternative, Rule56(f) Motion, to allow for hearing on this matter

on March 4, 2008, together with the Motion to Strike, or in theAlternative, Rule 56(f) Motion

filed by the Districts related to testimony, argument and issuesfirst advanced by the United

States replybriefing.

This Motion is madeandbasedupon the following:

1. On or aboutOctober 12, 2007, the Districts, theParticipants, and theother

parties to this case filedtheirmotions for summary judgment, including their supporting

affidavits; thereafter, on or about November 14, 2007, eachparty to this subcase filed their

responses to motions for summary judgment, including anyresponsive/supplemental affidavits.

Finally, on or aboutFebruary 15,2008, replies were filed. All filings weremade by the parties

in accordance with the scheduling orders of this Court. Pursuant to the most recent Second

Order Amending Schedule Deadlines, entered December II, 2007, heatingon the parties'

motions for summary judgmentis currently scheduled on March 6, 2008.

2. Morethan four months following the filing of their opening brief, the

Participants filed the following document in support of their replybrief in supportof their

motion for summary judgment: the Affidavit ofSherri Pillow. The Districts submit it is proper

for this Court to strikesaid affidavit (including theattachments thereto) and the related argument

MOTION TO STRIKE, OR IN THE AL'l'ERNATIVE, RULE56(f) MOTION-2 Client:838673.1
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set forth in the Participants replymemorandum.' The identity of, testimony of, and/oraffidavit

exhibits created by Ms. Pillow wereneverdisclosed to the Districts priorto its receipt of the

Participants' replymemorandum. In addition, as was addressed by theDistricts' Motion to

Strike, or in the Alternative, Rule 56(f) Motion, brought relative to the UnitedStates' reply

briefing, the Participants also assert for the first time in conjunction with their replybriefing, that

an attorney general opinion supports an argument to the effecta portion of the highlyrelevant

Idaho Minimum Stream Flow Act is unconstitutional. See Reply Memorandum in Support of

Participants' Motion for Summary Judgment, p. 7, n. 5, and 8. The Participants' opening brief,

response brief, andrelated testimony lack anyreference to the identity, testimony, or issueraised

by the Affidavit of Ms. Pillow, specifically including a suggestion that"vast swaths of the

irrigation districts include residential subdivisions, indicating thewateris not being used at all

and/ornot being used for agricultural purposes under federal law,"and is devoid of any

argument to the effectany portion of the Idaho Minimum Stream Flow Act shouldbe deemed

unconstitutional or to any reference to or citation to Attomey General Opinion No. 87-6.

3. It is important to note the affidavit, exhibits, and argument at issue in this

motion werenot supplemental to earlier factual showings or argument advanced by the

Participants, ratherthe affidavit, attachments andargument present new anddifferent

witness/affiant testimony, factual information andexhibits and legal argument, in violation of the

time limits set forth in Rule56(c), Idaho Rules of Civil Procedure, and its presentation before the

Court in this fashion significantly prejudices the Districts in that theyare precluded from

responding thereto. See SUlI Valley Potatoes, Inc. v. Rosholt, Robertson & Tucker, 133 Idaho I,

I The relevant argument is set forth at page II (final4 sentences of the first partial
paragraph); in addition, as is addressed hereinafter, it is properfor the Courtto strike the
argument set forth at p. 7 (n. 5) and 8 (firstparagraph),

MOTION TO STRIKE, OR IN THE ALTERNATIVE, InILE 56(1) MOTION- 3 Cllen1:838673.1
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6,981 P.2d 236, 241 (1999). Furthermore, the Participants madeno showing of goodcause for

failing to complywith the time limits of Rule56(c). fd. The conduct ofthe Participants clearly

places the Districts at a disadvantage, as there is no procedure in the stateof Idaho for sur-reply.

4. "It is well accepted that raising of new issuesand submission of new facts

in replybriefs is improper." Schwartz v. Upper DeckCompany, 183 F.R.D. 672,682 (S.D.Cai.

1999), citingProvenz v. Miller, 102 F.3d 1478, 1483 (9th Cir, 1996), cert. denied, 522U.S. 808,

118 S.Cl 48, 139L.Ed.2d 14 (1997). In circumstances, such as the presentcase, where the party

provides no justification and seeksno Courtapproval to submitnew issues and testimony with

its reply, it is appropriate for the Courtto strikethe affidavits andrelatedtestimony and

argument first advanced by the reply. As ChiefDistrict Judge B. LynnWinmill recently wrote:

Plaintiffs havemovedto strikea Supplemental Affidavit of Blake
Hall (filed with defendants' ReplyBrief), and a portionof the
Reply Briefpertaining to arguments regarding Idaho Code § 6­
904A. While it was not necessary for theCourtto reachthe issue
concerning that Idaho statute, it is nevertheless improper to submit
/lewarguments, and /tew affidavits, with a reply briefwithout
justification and withoutCourtapproval. SeeFort Hall
Landowners Alliance v. BfA, CV-99-52-E-BLW (D. Idaho July 9,
2007). The Courtcall find 110justification here and so will grant
the motion to strike.

Decoria v. County ofJefferson, 2007 WL4287481 (D. Idaho December 3,2007) (emphasis

added); see alsoMcbaniel v. Mississippi Baptist Medical Center, 869F. Supp. 445,453

(S.D.Miss. 1994) ("In the interest of fairness, Defendant shouldnot be allowed to raisenew

grounds for the first time in rebuttal to which Plaintiffwill not have the opportunity to provide an

adequate response"); Corson and Gruman Co. v. Nat'l LaborRelations Board, 899F.2d 47, 51

(CA.D.C. 1990) ("We require petitioners and appellants to raiseall of their arguments in the

opening brief to prevent "sandbagging" ofappellees andrespondents andto provide opposing

counsel the chance to respond"). Similarly, in the caseat issue, the Participants have improperly

MOTION TO STRIKE, OR IN THE ALTERNATIVE, RULE 56(f) MOTION- 4 Clienl:838673.1
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advanced new testimony, issuesand legal argument with its reply, haveprovided nojustification,

and havesoughtno approval from this Court; therefore an ordergranting the motionto strike is

appropriate in this case.

5. In the alternative, in the event this Courtdetermines it is appropriate to

consider the testimony and argument first presented by the Participants with its reply

memorandum, the Districts respectfully submit it is appropriate, pursuant to Rules56(c)

and 56(f)ofthc Idaho Rules of CivilProcedure, to continue the hearingcurrently scheduled on

theparties' motions for summary judgmentto provide the Districts with the opportunity respond

to the new positions advanced by the Participants. In the alternative to granting a motion to

strike, and in circumstances wherea party is permitted to present new evidence, issues or

argument with a replybrief, the Court"should not consider the new evidence without giving the

[opposing party] an opportunity to respond." Provenz v. Miller, 102 F.3d 1478, 1483 (9thCir.

1996); see also Green v, Baca, 219 F.R.D. 485, 487 (C.D. Cal. 2003); State v. Rubbermaid Inc.,

129 Idaho 353, 924 P.2d 615 (1996) (where a partysubmits additional issuesby its reply

memorandum, the opposing party is permitted to request a continuance pursuant to I.R.c.P. 56(c)

and/or submitadditional affidavits to contest the issuespursuant to LR.C.P. 56(f).

On the basis of the foregoing, the Districts respectfully request thisCourtgrant its

motionto strike, or in the alternative, continue the hearing on the parties' motions for summary

judgment to permitthemto respond, via sur-reply, to the new testimony, exhibits, issues and

legal argument advanced by the Participants' reply brief

MOTION TO STRIKE, OR IN THE ALTERNATIVE, RULE 56(1)MOTION- 5 Cllent;838~73.1
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DATEDthis~y of February, 2008.

MOFFATT, THOMAS, BARRETT, ROCK&
FIELDS, CHARTERED

cott 1. Campbell - Ofth inn
Attorneys for Pioneer Irrigation District
and Settlers Irrigation District

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that onthis~day of February, 2008, I caused a true
and correct copyof the foregoing MOTION TO srnno; OR IN THE ALTERNATIVE, RULE 56(1)
MOTION to be servedby the method indicated below, and addressed to the following:

Albert P. Barker
BARKER ROSHOLT & SIMPSON
1010 W.Jefferson, Suite 102
Post Officc Box 2139
Boise, Idaho 83701-2139
Facsimile (208) 344-6034

Daniel V. Steenson
RINGERT CLARKCHTD.
455 S. ThirdStreet
Post Office Box 2773
Boise, Idaho 83701-2773
Facsimile (Z08) 342-4657

S. BryceFartis
RINGERT CLARK CHTD.
455 S. ThirdStreet
Post Office Box 2773
Boise, Idaho 83701-2773
Facsimile (208) 342-4657

JerryA. Kiscr
STOPPELLO & KISER
620 W. Hays Street
Boise, Idaho 83702
Facsimile (208) 336-1027

( ) U.S. Mail,Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(X)Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X)Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X) Facsimile
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Natural Resources Division Chief
STATE OFIDAHO ATTORNEY GENERAL'S OFFICE
Post Office Box 44449
Boise, Idaho 83711-4449
Facsimile (208) 334-2530

Shelley M. Davis
BARKER ROSHOl-T & SIMPSON
1010 W. Jefferson, Suite 102
Post Office Box2139
Boise, Idaho 83701
Facsimile (208) 344-6034

UnitedStates Department ofJustice
Environment andNatural Resources Division
UNITED STATES DEPARTMENT OFJUSTICE
550WestFort Street, MSC033
Boise, ill 83724

Director
IDAHO DEPARTMENT OFWATER RESOURCES
322 E. FrontStreet, 6th Floor
P.O. Box 83720
Boise, ill 83720
Facsimile (208) 287-6700

ErikaE. Malrnen
PERKINS COlE LLP
251 EastFrontStreet, Suite 400
P.O. Box 737
Boise, ill 83702-7310
Facsimile (208) 343-3232

SusanD. Thomas
Deputy Prosecuting Attorney
Civil Division
AnA COUNTY PROSECUTOR'S OFI'ICE
200 West FrontStreet, Room 3191
Boise, Idaho 83702
Facsimile (208) 287-7719

( ) U.S. Mail, PostagePrepaid
( ) Hand Delivered
( ) Overnight Mail
(X) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X)Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) HandDelivered
( ) Overnight Mail
(X)Facsimile

>ktctn. A~~~U_
Scot! L. Campbcn~
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