Brownstein | Hyatt
Farber{Schreck

Fabruary 19, 2008 Brownstein Hyatt Farber Schrack, P C
410 Seventeenth Street, Suite 2200

Denver, Calorado 80202-4437

T303.223 1100 F 303.223.1111

Michael A. Gheleta
All Counsel Attorney at Law
T 3032231104

RE  InRe SRBA. Case No 39576 - Consolidated Subcase No. 92-23 7 #0200 50

Dear Counsel.
Cnclosed please find the following pleadings in the above referenced matter:

1 Supplemental Affidavit of Michael A. Gheleta Submitting Complete Copies
of Exhibits Previously Filed in Support of Idaho Power Company's
Response to State's Motion for Partial Summary Judgment, including
exhibits;

2. ldaho Power Company's Reply to State's Response on Motion to Amend
and Reconsider Scheduling Order, and Response to Request for Pretria
Conference and

3. Idaho Power Company's Second Set of Discovery Requests to State
Defendants.

Please contact me if you have any guestions Thank you.
Sincerely,

Alison Cameron

Enclosures
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James S. Lochhead

Michael A. Gheleta

Mark J. Mathews

Michelle C, Kales

Lauren E. Schmidt

BROWNSTEIN HYATT FARBER SCHRECK, LLLP
410 Seventeenth Street, Suite 2200

Denver, CO 80202

(303) 223-1100 - Telephone

(303)223-1111 - Facsimile

John K. Simpson, [SB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O. Box 2139

Boise, II) 83701-2139

(208) 336-0700 — Telephone

(208) 344-6034 — Facsimile

James C. Tucker, ISB No. 2038
Senior Attorney

IDAHO POWER COMPANY
1221 West Idaho Street

Boise, ID 83702-5627

(208) 388-2112 — Telephone
(208) 388-6935 — Facsimile

Attorneys for Idaho Power Company

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39576 Consolidated Subcase: 92-23
IDAHO POWER COMPANY, SUPPLEMENTAL AFFIDAVIT OF
MICHAEL A. GHELETA SUBMITTING
Plaintiff, COMPLETE COPIES OF EXHIBITS

PREVIOUSLY FILED IN SUPPORT OF
IDAHO POWER COMPANY'S
RESPONSE TO STATE OF IDAHO'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT

V.

STATE OF IDAHO; C.L. "BUTCH" OTTER,
Governor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of Idaho;
IDAHO DEPARTMENT OF WATER
RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources

Defendants.
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Supplemental Affidavit of Michael A. Gheleta Submitting
Complete Copies of Exhibits Previously Filed in Support of
Idaho Power Company's Response to State of

Idaho's Motien for Partial Summary Judgment




STATE OF COLORADO }
} ss.
County of Denver )

MICHAEL A. GHELETA, being first duly sworn upon oath, deposes and states as follows:

1. I am one of the attorneys representing Plaintiff [daho Power Company ("Idaho Power™)
in the above-entitled action, and submit the following affidavit based upon my personal knowledge and
best belief.

2. On February 7, 2008, Idaho Power filed its Response to State of Idaho's Motion for
Partial Summary Judgment ("Idaho Power's Response Brief"), including as exhibits thereto excerpts from
S. Rep. No. 100-8 {(1987) and H.R. Rep. No. 100-418 (1987).

3. Attached hereto as Exhibit A is a true, correct and complete copy of 5. Rep. No. 100-8
(1987), as issued by the U.S. Senate Committee on Energy and Natural Resources on February 3, 1987,
excerpts of which were attached to Idaho Power's Response Brief as Exhibit 3.

4. Attached hereto as Exhibit B is a true, correct and complete copy of HR. Rep. No. 100-
418 (1987), as issued by the U.S. House of Representatives Committee on Energy and Commerce on
November 4, 1987, excerpts of which were attached to Idaho Power's Response Brief as Exhibit 4.

5. These exhibits are available through online electronic databases and other commonly

available sources of legal authority, but Idaho Power is submitting the complete reports by means of this

supplemental affidavit for the convenience of the Court and the State Defendants.

Dl 22 Zl ptlos

Michael A. Gheleta, Esq.

Dated this 19th day of February 2008.

SUBSCRIBE TR )

! to before me this 19th day of February 2008.

/\Mfl()(’h <{(\ Vs !
@taﬁ} Public for Colorado

Residing at: ?bu‘vwr.n Colown e

Commission Expires: q! e ),—\)c |

Supp[emeﬁamwmﬁﬁwlém Submitting
Complete Copies of Exhibits Previously Filed in Support of
Idako Power Company's Response to State of

Idaho's Motion for Partial Summary Judgment




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 19th day of February 2008, I caused to be served a true and
correct copy of the foregoing SUPPLEMENTAL AFFIDAVIT OF MICHAEL A. GHELETA
SUBMITTING COMPLETE COPIES OF EXHIBITS PREVIOUSLY FILED IN SUPPORT OF
IDAHO POWER COMPANY'S RESPONSE TO STATE OF IDAHO'S MOTION FOR PARTIAL
SUMMARY JUDGMENT by the method indicated below, and addressed to each of the following:

Notice of Service filed with the Court via overnight FedEx.

Lawrence Wasden X U.S. Mail, Postage Prepaid
Steven Olsen

Karl T. Klein

Michaet C. Orr _ X E-mail

700 W. Jefferson, Room 210

P.O. Box 44449

Boise, ID 83711-4449

Attorneys for Defendant, State of Idaho

IDWR Document Depository _X__U.5. Mail, Postage Prepaid
PO Box 83720 ____ Hand Delivered
Boise, ID 83720-0098 __ Overnight Mail
Facsimile
United States Department of Justice _X__ U.S. Mail, Postage Prepaid
Environment & Nat’l Resources Div ___ Hand Delivered
550 W Fort Street, MSC 033 ___ Overnight Mail
Boise, 1D 83724 ____ Facsimile
Chief, Natural Resources Division X U.S.Mail, Postage Prepaid
Office of Attorney General ____ Hand Delivered
PO Box 44449 ___ Overnight Mail
Boise, 1D 83711-4449 __ Facsimile
Randall C. Budge _X__ U.S. Mail, Postage Prepaid
Candice M. McHugh ___ Hand Delivered
Racine Olson Nye Budge & Bailey, Chtd. _____Overnight Mail
P.O. Box 1391 ___ Facsimile
Pocatello, ID 83204-1391
Josephine Beeman _ X U.S. Mail, Postage Prepaid
Beeman & Associates, P.C. _____Hand Delivered
409 W, Jefferson Street __ Overnight Matil
Boise, ID 83702 _ Facsimile

Ao

Alison Cameron

Supplementat Affidavit of Michae] A. Gheleta Submitting
Complete Copies of Exhibits Previously Filed in Support of
Idzaho Power Company's Response to State of

Idaho's Motion for Partial Summary Judgment
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Calendar No. 16

100t CoNGRESS Report
Ist Session SENATE 100-8

SWAN FALLS WATER RIGHTS SETTLEMENT

Ferruary 3, 1987.—Ordered to be printed

Mr. Jounston, from the Committee on Energy and Natural
Resources, submitted the following

REPORT

[To accompany S. 214}

The Committee on Energy and Natura! Resources, to which was
referred the bill (S. 214) to direct the Federal Energy Regulatory
Commission to issue an order with respect to docket numbered EL-
85-38-000, having considered the same, reports favorably thereon
without amendment and recommends that the bill do pass.

PURPOSE

S. 214 would require the Federal Energy Regulatory Commission
to approve a settlement under Idaho law of water rights attached
to hydroelectric projects owned by Idaho Power Company on the
Snake River.

BACKGROUND

In the 195('s, Idaho Power Company received a license from the
Federal Energy Regulatory Commission for its Hells Canyon Hy-
droelectric Project located on the Snake River. A critical element
in the decision to award a license to Idaho Power, rather than to
allow development of an alternative Federal hydroelectric project,
was Idaho Power's agreement to a subordination clause stating
that the project would be “operated in such a manner as would not
conflict with the future depletion in the flow of the waters of the
Snake River and its tributaries . . . .” In 1977, Idaho Power rate-
payers, believing that the Hells Canyon 'subordination .did not
apply to other utility water rights on the Snake River, filed a com-
plaint with the 1daho Public Utilities Commission (IPUC) charging
that Idaho Power had failed to protect its rights to water for its

91-010
11})
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hydroelectric project, and by doing so, had caused overcharges to

its ratepayers.
The Idaho Supreme Court in 1982, ultimately ruled that the

Hells Canyon subordination applied only as far up river as Idaho .

Power’s Swan Falls Project. fdaho Power Co. v. Idaho, 104 Idaho
- B75, 661 P. 2d 741 (1982). In order to protect itself from liability to
its ratepayers, Idaho Power subsequently filed suit against those
water users upstream from the Swan Falls Project who it believes
are infringing on its water rights, as well as against applicants for
new upstream water licenses who would deplete the river further.
This action has had the effect of paralyzing economic development
requiring new water rights in much of southern Idaho.

In 1984, idaho Power entered into an agreement with the State
of Idaho which would settle the Swan Falls controversy, While the
provisions are complex, the agreement would basically resolve the
dispute by: , :

(1) Recognizing Idaho Power’s right to certain minimum flows at
the Swan Falls project (albeit at lower levels than the disputed
water right it currently holds for the project).

(2) Recognizing the rights of existing lawful upstream diverters.

(8) Requiring new diversions to meet new specific public interest
criteria, including a balancing of the economic benefit from the
new diversion against the loss of hydropower generation.

(4) Making the agreement contingent upon: (a) the enactment of
State legislation insulating Idaho power from any State regulatory
sanctions proceeding from its relinquishment of water rights; and
(b) requiring approval of the agreement by the Federal Energy Reg-
ulatory Commission (FERC).

Presently, all actions for implementation of the agreement have
taken place except issuance of a FERC order approving the agree-
ment. Issuance of such an order is necessary to protect Idaho
Power against allegations that by entering into the agreement it
has: (1) alienated property (i.e. the disputed water rights} which is
part of its Snake River hydroelectric projects in violation of stand-
ard license conditions; and (2) reduced the usefulness of its capital
investments for purposes of consideration in wholesale ratemaking.

In November 1984, Idaho Power requested a declaratory order
from FERC that implementation of the agreement would assure a
sufficient supply of water to the affected hydroelectric projects and
would be in the public interest. The request for declaratory order
(which contains the text of the Swan Falls agreement) is included
as an appendix to this report.! _

In the same proceeding, Idaho Power has submitted proposed set-
tlements with the Department of the Interior, the National Marine
Fisheries Service, and the Idaho Natural Resources Legal Founda-
tion, Inc. that resolve their concerns over the effect of the agree-
ment on fish and wildlife water requirements. In effect, these set-
tlements reserve the environmental issues raised by the Swan Falls
agreement for disposition in future relicensing proceedings. No
action has been taken on the request for a declaratory order or on
the proposed settlements. The Idaho Wildlife Federation has filed a

1 Exhibits to the Swen Falls agreement have been omitted, and are retained in Committee
files. :




3

late intervention in the proceeding opposing the Swan Falls agree-
ment.

S. 214 provides that FERC “is only authorized and directed, in
lieu of ” Idaho Power’s reguest for a declaratory order to issue
within 90 days of enactment of the Act an order providing that
during the remainder of the license terms for Idaho Power’s affect-
ed hydroelectric projects; (1) the agreement shall not be considered
inconsistent with the licenses for the projects; and (2) the agree-
ment shall not be deemed imprudent for purposes of section 205 of
the Federal Power Act.

LEGISLATIVE HISTORY

S. 214 was introduced by Senators McClure and Symms on Janu-
ary §, 1987. Identical legislation, H.R. 519, was introduced in the
House of Representatives by Congressmen Craig and Stailings on
January 7, 1987.

At the end of the 99th Congress, Senators McClure and Symms
introduced a bill, 8. 2894, which was similar to S. 214. 8. 2894 was
referred to the Committee on Energy and Natural Resources, but
the Committee did not take further action.

8. 214 is materiglly identical to an amendment passed by the
99th Congress as part of H.R. 5485, the ‘‘National Appliance
Energy Conservation Act of 1986.” Although President Reagan
vetoed H.R. 5465, he indicated support for the Swan Falls amend-
ment in his veto message.

COMMITTEE RECOMMENDATION AND TABULATION OF VOTES

The Committee on Energy and Natural Resources, in open busi-
ness session on January 28, 1987, by unanimous voice vote with a
quorum present, recommended that the Senate pass S. 214 without
amendment.

COST AND BUDGETARY CONSIDERATIONS

The following estimate of costs of this measure has been provided
by the Congressional Budget Office:

U.8. CoNGRESs,
CoNGRESSIONAL BUDGET OFFICE,
Washington, DC, February 2, 1987.
Hon. J. BENNETT JOHNSTON, Jr.,
Chairman, Commiitee on Energy and Natural Resources,
U.S. Senate, Washington, DC.

Dear Mr. CuHairmaN: The Congressional Budget Office has re-
viewed S. 214, a bill to direct the Federal Energy Regulatory Com-
mission to issue an order with respect to docket numbered EL-85-
38-000, -a8 ordered reported by the Senate Committee on Energy
and Natural Resources, January 29, 1987. CBO expects that this
bill would result in no cost o the federal government or to state or
local governments.

The bili would order the Federal Energy Regulatory Commission
to approve an agreement between the State of ldaho and the Idaho
Power Company concerning water rights on the Snake River.
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If you wish further details on this estimate, we will be pleased to
provide them.
With best wishes,
Sincerely,
Ruporrn G. PenNER, Director.

REGULATORY IMPACT EVALUATION

The bill iz not a regulatory measure in the sense of imposing
Government-established standards or significant economic responsi-
bilities on private individuals and businesses.

No personal information would be collected in administering the
program. Therefore, there would be no impact on personal privacy.

Little, if any, additional paperwork would result from the enact-
ment of S. 214, '

EXECUTIVE COMMUNICATIONS

No formal views on S, 214 have been requested from the Admin-
istration. However, in his message vetoing H.R. 5465 at the end of
the 99th Congress, the President indicated support for an amend-
ment to that Act which was materially identical to S. 214.

CHANGES IN EXISTING LAW

In compliance with paragraph 12 of Rule XXVI of the Standing
Rules of the Senate, the Committee notes that no changes in exist-
ing law are made by the bill, S, 214, as reported.
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UHITED STATES OF AMERICA

BEFORE THE 155300,

FEDERAL EWERGY REGULATORY {OMKMISSION

10AHO POWER COMPANY ) PROJECT WS 18000 KT
) S03-001 Faa~gest
} 1975000 et
) 2055-000 f-":f—\-ﬁ.o‘\..
3 2061000 < Cow e
) 2726-001 — -

) 2177-001 -
) 2778-001 -

PEYITION FOR DECLARATORY ORDER

Idahe Power Company, "Licensea”, hareby petitions the Federal Ersrgy
Regulatory Commission .for & declaratory order &8s regquested harein, -in‘support
of this petition Licenses states as Tollows:

H
The exatt name, business address and telephone number of the Licensee
are: V
Idaho Power Company
1220 Idano Strast
# 0 Box 70
Bofse, Idaho 83707
. 1-208-383-2678
The Comnission 1s respectively requested to send copies of all
communications, orders, and correspondence on this petition directiy to:
" pawt L Jauregui
Mice President, Secretary and
.Geneval Counsel
.1220 ldaho Street

P O Box 78
Boise, Idaho 83707

(5



tee § Sheriine

Leighton & SherYine

Sufte 101

3010 Massachusetts Avenue W b
Washington, B € 20001~5402

i
Licensee is the holder of Yicenses fsswed by the Commiszfon for the

following projects on the Snake River and its tributeries:

Project Number Hame
18~000% Tain Falls
503-001 fwan Falls
1875-000 Bligs
2055~000 € J Strike
2061-000 Lower Salmon
2726901 Upper and Lower Maiad
2777-901 . Upper Salmon
2778-001 thoshone Falls

*Licensee has pending an application for a new license for Project
No 18-800 {Twin Falls) and is presently operating that project under an annlua‘i
license,

111

A controversy has developed concerning the definition of Licensee's
water rights for the projects listed adbove. Tws state court actions and a
complaint before the Jdaho Public Utitities Commission have resulted from
the controvarsy. An agreement dated October 25, 1984, among the State of
Idaho, by and through m-ﬁw as Governor of the
State of Jdaho, Jim Jones in his official capacity as Attorney Genera) of the
ttate of Idaho and Lirensee was executed, hereinafter referred to as the
“Agreement". The Agreement is_sttached hereto as Exhipit A .and by this

reference wade a part hereof. Litensee makes this petition pursuant to

-2-



Parsgraph 13{B){1) of the Agreemeni. The Agreement, {f fmplemented in

accordance with &1) of its terms and conditfons, will define Licensee's water

rights, _reselve certain controversies now exfsting and assure & sufficignt
;upw:{f ua:i_er far the project; Vissed in Paragraph 11 bereef. 7
’ WHEREEDRE, pursuant to Rule 207 of the Commisszion’s Rules of Practice
and Procednre.\Petitiener reqdes'ts 4 declaratery order that fmplementation of
the Agreement, a&s previded thereim, would assure & sufficient supply of water
for Licensee's projects listed in PFaragraph [ hereot and that the Agreement,
if it becomes effective pursuvant to Paragraph 12 thereof, would be in the
public intersst.

DATED thiscgfhd day of . 1984,

10AHO POWER COHPARY

By é E{E,,,QQ!L:
—  JBmes ruce

CORPORATE SEAL thairman of the Board
and Chief Execut{ve Gfficer

ATTEST:

VI:e~Pre|ide
and Ggnera)

ACKNOWLEDGEMENT
STATE OF IDARQ )
) ) ss
{ounty of Ada )

JAMES £ BRUCE, being duly sworn, says that he s the Chairman of the
Board and Chief Executfve Officer of Idaho Power Cumpany; that he has read the
forégoing Petition for Declaratery Order anc know: the contenhts thereof; and

=3




that the allegations thereof are true and correct to the best of his knewledge,

information and belief,

g?xﬁﬁhbsi {%W““°1
By /sA oJames E Bruce

SUBSCRIBED AND SWORN to before me this o day of@mﬁ 1984,

{HOTARTAL SEAL)

/
s/

NOTARY FUBLAL
Residing at Baise, Idgho

CERTIFICATE OF SERVICE

I WEREBY CERTIFY that on the 2exl day of FpousCemdey . 1988, I

matied a true and correct copy of the fore

upon;

Honorabte James A McClure
United States Senate
Washingten, D C 20510

Honorable Steve Symms
United States Senate
wWashipgton, 0 € 20510

Hongrable Larry Craig .
2 § House of Representatives
Washington, D € 2051C

Henorable Gecrge Hansen
U § House of Representatives
Washingten, 0 C 20510

Honorable John V Evans
fovernor of the State of Idaho
Statehouse

Boise, I 83707

Jim Jones (2)
Attorney General
Statehouse
Boise, ID 83720

David J Barber, Deputy Atterney General
Idaho Department of Water Resources
450 West State Street

Boise, ID 83720

.4-

going Petition for Declarstory Order

. R A ST
Clive Stroag - :
Deputy Attorney General
Statehouse

Boise, ID 83720

Stever V Goddard

Deputy Attorney Gerera)

ldaho Department of Fish and Game
600 South Walnut

P 0 Box 25

Boise, 1D B3707

Michael Gilmore
Deputy Attoraey General
Igaho Public Utilities Commission
Statehouse
Beise, 10 B3720
- LA .
Chairran
Idaho Water Resources Board
Statehouse
Boise, 1D 83720

Director .

Idaho Department of Water Resources
450 West State Street

Boise, 10 83720




‘Director

ldaho Depsriment of Lands
Statehouse

Boise, 1D B3720

Director

idahe Fish ‘and Game Depariment
600 South Walaut Street

# 0 Box 25

Boise, 1D 83797

Director

Idahe Department of Parks
and Recreation
Statehouse

Boise, 1D B3720

Chief

Bureau of Water Quality

Idaho Departiment of Heaith.& Welfare
SO0 North Curtis

Boise, 1D B3704

State Historit Preservation Officer
ldaho Historicel Soclety

610 North Julia Davis Drive

Boise, ID 83706

Idaho Public Utitities Commission
472 West Washington Street
Bofse, ID 83720

Oregon Public Utility Commissioner
200 Public Service Building
Salen, OR 97310

Mevada Public Service Commission
505 East Kfng Street
Carson City,.Nevada 89701

wyoming Public Service Commission
Supreme Court Building
Cheyenne, Wyoming B2001

U $ Department of the Army
North Pacific Division
Corps of Engineers

# 0 Box 2870

‘Portland, QR 97208

Chief

Engineering Division

Department of the Army

Walla Walla District Corps of Engineers
Building 602, (ity-County Ateport
Wella Walla, WA 098362

Federal Energy Regulatory Comnmission
Quenton Edson, Cirector

Office of Hydro Power Licensing

825 Horth Capitol

Washington, D C 20426

Regionai Engineer

Federa! Energy Regulatory Commissien
333 Market Street, Bth Floor

San francisco, €A 54105

Regional Administrator, Region X
Environmental Protection Agency
1200 Sixth Avenue

Sesttle, WA 98101

Environmental Protection Agency
422 West Washington Street
Beise, ID 83702

Secretary of the Interfor
Wsshirgton, 0 € 20240

Regioral Director

Regior 1

U § Fish and Wildlife Service
Lloyd Building, Suite 1692
500 NE ‘Multnemah Street
Portiand, OR 97232

Regior-al Director

U S5 Fish and Wildlife Service
4620 CGverland Road

Boise, D 83705

Office of Environmental Project
Review

Department of the Interior

Washirgton, D C 20240




Regional Environmentsl Officer
Department of the Interior
Sufte 1682

R00 HE Myltromah Street
Portland, OR 97232

MWr Bi1T Lloyd

Regional Director

Bureau of Reclamation

Box 043-550 West Fort Street
Boise, ID B3724

Regionai Director

Upper Colorado Region
Buresu of Reclamation

P O Box L1568

Salt Lake City, ¥T BA111

Hational Parks Service
Room 850

915 Second Avernue
Seattle, WA 98174

State Birector

Bureau of Land Management
230 Collins Road

Boise, ID 83702

National Marine Fisheries Service
7600 Sandpoint Way KE

BIN C15700

Seattle, WA 88115

Secretary of Agriculture
General Counsel
Department of Agriculture
Washington, D C 20250

Chief of the.forest Service
Department of Agriculture

P 0 Box 2417

Washington, D € 20013

weter Resources Coprdinator
U S Coast Guard {G-WS/73)
Department of Trangportation
wWashington, D ¢ 20590

10

.

Director, Division of Hydroelectric
Resource Pevelopment

Departaent of Energy

Federal Building, Room 7104

12th & Pennsylvania Avenue, HW
Washington, D € 20461

Bonneville Power Administration
Box 3621
Portiand, OR 97208

torthwest Power Planning Councii
Suite 200

700 $ 4 Taylor Street

Portland, OR 97205

Northwest Power Planning Counci®
450 West State Street
Boise, D B3720

Oregon Department of Fish and Wildiife
P 0 Boc 3503
Portland, OR 97208

Washinjton Department of Fisheries
Room 115, Genera) Administration Building
Dlympiz, WA §BE04

washinyton Department of Game
600 No-th Capitol Way
Olympii, WA 98504

Mr Gorfon High Eagle

Nez Pe-ce Tribal Executive Committee
P 0 Bo¢ 305

Lapwai, ID 83540

Mr Robert € Strom

Nexr Pe-ce Tribal Executive Committee
P O Bo¢ 305

Lapwai, ID 83540

Chairsan

Shoshowe Bannock Tribal Council
P 0O Box 306

Fort HaTl, 1D B3203% .




Chafrasn

Yakimg Tribal Council
P O Box 151
Toppenich, WA 98948

Board of County Comissioners:

Tuin fatls County
Twin Feits, I 83301

Board of County Commissiomers
Jerome County :
Jereng, [0 83338

Board of County Commissioners:

‘Gooding County
Gooding, 1D 8333

3

.Board of County Commissionsrs:
Eiwore County
Mountain Home, 1D 83647

Board of County Comaissiomers:
Ovyhea County
Hurphy, [0 83650

Board of County Commigsionars
Ade County

£50 Hain Street

foise, [0 83702

ﬁ‘;‘(“ ,ﬂfa«%

Hicolss R Ysursa

Attornay for Idaho Power Cotpany
Idsho Power Company '

1220 lianc Street

f 0 Box 70

Boise, ldahe B3707
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EXHIEIT 5

SGREEMENT

This Agreement is made and entervd into a2pbng the State
Idako, by and through the Governor, hereirzfter referred e
“Scate"; John V. ¥vang, in his officiz) cearacity as Governor
the State of Idche; Jim Jones, in his offieial capaclty

of
as
of
as

Attorney General of the State of Idahe; and Idaho Power

Company, a ¢orporation hercinafter referred to as “Compenyg®.

1. Effective Date

This Agrecment shall take effeet upen execution,.

except as to paragraphs ¥, 8, and 11,

2., Executive Commitment

¥When the parties cgree On certain actions te be taken
by State, it is their intenmt te commit the executive branch
pf Idahp state goverament, Subject to constitutional and

statutory limitations, to teke those actions.

3, Attornevy General

Jim Jenes is 2 party to this Agreement solely

by

reason of his official position as ecuzsgel for the State of
Idahe and its npgencies in Idaho Power Company v. State of

Idaho,
Company v.
Civil Case uWo. 81375,

4, Good Faith

when the parties  agree ts  Sointly recommend

particolar
entity, 1 .
support such legislaticn or action.

Ada County Civil Cese HKo. 62237 and Idaho Power
IAaho Decpartment of Water FResources, Ada County

picer  of legislation or action by another
each party agrees to actively and in geood feith

The State shall ernforge the State Water Plan and shall
assert the SXIGEETEE of water rights held in trust by the
State and that the Snake River is fully apprepriated as
needed. to cnforee the State Water Plan. State and Company
shall not take any position before the legislature or any
court, beard or agency which is icconsistent with the terms

of this agreement.

Stay Of Current Court Ang Regulatccy Action

A,
Ceunty Civil Case Humbers 81375 and 62237, seeking a

The parties shall file a motion with the court in Ada
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stay of Jurther proceedings until seven days fellewing
the adjournment of the iirgt Regular Sesslon of the
48th Idaho Legislature, a¥ecep: as to preservation of
testimony purswant to the [Idsho Rules of Clvil
Procedure, completion of Jesignated discovery filed by
the Stete of ideahe and dismisssl of variows defendents
by Company. The State shell designate in writing,
within fifteen {15} days from the execution of cthis
Agreement, those items of its discovery that mus:c be
responded to by Company. The Compsny shsll respond to
those fdtems of discovery desigpnated by the State
within ninety (90} days from executlion of this
Agreement.

B. The parties shall request the Federal Energy Regqula-
tory Commissicn (FERC) te stay any subordinatvion—
reiated decisions in any Company project listed in
paragraph 7 licensing or relicensing proceeding
pending implementation of this hAgreement except &S
contemplated in paragraph 12 of this Agreement. The
parties acknowledge, however, that FERC could
independently take action prejudicial to their
interests and, in such event. the parties may take
reasonable  actioms  necessary to  protect  their
interests. Further, the Srate shall not file any
motions to intervene in Project Humbers 2777 (Upper
Salmen}) and 2778 (Shoshone Falls); however, by
agreeing to this provision, the Company in return
waives any defense to the tinelinmess of a motion to
intervene caused by this Agreement in the event this
Agreement is not implemented. Company is not
agreeing, however, that a motion to intervene would be
timely if filed now.

C. The parties shall not attempt to influence any
executive agency of the United States to take a
patticular position regarding suberdinastion in any
Company FERC licensing or relicensing proceading
pending implementaticn of this Agreement. )

6. Legislative Program

The parties agree to propose and support the following
legislation to implement this Agreement:

A. Enactment of Public Interest Criteriz as get forth in
Exhibit 1 attached heretoc.

o
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Funding for a general adjudic:tien uf the Snake Xiver
Basin generaily as set forth in Exhibit 2 attached
heretu.

Establishment of an effective water marketing system.

Funding for nydrolegic and econcmic studies, as set
ferth in Exhibit 3 attached herete. :

Allocation of ‘qains upon gele of utility property as

-set forth in Exhibit ¢ sttached herete.

Limitaticns on IPUC ‘jurl s’;ctioa 88 .get fprih inm
Exhibit 5 attached hereto. ','-_ e R Pl

Rulemaking and moratorium  authorivy for  Idaho
Dep‘.nment cf Water Rescourcsg -gererally ag get forth
in Exhibit & aztached hereto.

Company's Water Richt

Stare and Company -agree <het Company’'e weter righe

shall be ms follows ({(Breacketed rames used belov refer to
Company projects):

A.

State weter | License Furbers 26-2013 {Thousanc
Springs), 27-2128 & 37-2472 -{Lower Malad), 37-247
(Upper Malad}, 36-2018 (Clear Lake), -3€-2026 (Sand
Springs), 02-2057 (Upper Salmen), 02~2001A, 02-2001B,
02-2059, 022060 (Lower Salmon), 02-2064, 02-208%
{Bliss), 02-205& ‘(ITwin Falls), 02-2036 .(Shoshone
Falls). 02-2032, 02-4000, 02~4001, and Decree lMumber
gz~0100 (Swan Falls) m;.:.:.tle__\\ Company to an
ungubordinated right of 35)0°¢.f.57 average daily flow

from April 1 to Dctobem 5600 ¢.f.8. average
daily flow from November 1 to Farénm ¥IT Both to be

'..measured £ the Murphy - V. 5165, gauginyg - station
immediztely Jow —Swan "Fzllg.” These flows are not

subject to depletion. The Murphy gauginq station is

. located a:t .latitude 43* 7' 31", Longitude 11§* 25°
12", in MW1/4NE1/45E1/4 ¢f Sectien 33 in Township 1

South, Range 1 West, Eoise Meridian, Ada County
Hydrologic Unit 17050103, on right bank 4.2 miles
downstrean from Swan Falls Power plant, 7.% miles NE
of Murphy. at river mile 433.5.

The Company is also .entitzled to use the flow of the

- Snake River at its facilities to the -axtent of its

actual beneficial use but not to exceed those amounts
stated in State Water ~License Numbers J6-1013

(Thousand Springs), 37-2128 & 37-2472 {(Lower Malad).

-3~
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37-2471 (Upper Malad}, 34-2018 (Clear Lake}, 36-2026
{Sand 8prings}.02-2057 {Upper Salmen), 02-20014,
02-20013, 02-20%%, 02-2060 (Lower Salmon}, 02-2084.
02-2085  (Bliss), o02-28%6 (Twin Falls), 02-293¢
{Shoshone Falls), 02-20%2, G2-4000, 02~4001, and
Pecree Humber 02-0100 (Swen Falls), but such ricghts in
excess of the ampunts stated in  7(A} shail be
subordinate to subseguens beneficial upstream uses
upon approval of such uses by the State-in accordance
with State law unless the depletion wviolates or will
violate paragraph 7{A). Company retains its right to
contest any appropriation ef water in accordapce with
State law, Company further retains the richt ¢to
compel State to take reasonable steps to insure the
average daily flows estabiished by this Agreement at
the HMurphy U.S.G.S. gauging station, Average daily
flow, as used herein, shail be based upon actual flow
conditions; thus, any fluctustiens resulting from the
cperation of Company facilities shall not be
considered " in the calculatien of the minimum daily
stream flcws set forth herein. This paragraph shall
constitute & subordinstion condition.

The Company's rights listed in paragraph T(A)} and 7(B}
are also subordinate to the uses of those persons
dismissed from Ada County Case Neo, Bl1375 pursuant to
the contract executed between the State and Company
implementing the terms of I.C. §§ 61-53% and $1-3546.

The Company's rights listed in paragraph 7{A) and 7(8)
are also subordinate te those persons whe have
beneficially used water prier to October 1, 1984, and
who have fiied an application or claim for said use by
June 30, 1985, -

Company‘'s ability to purchase. lezase, own, ©F
othorwise acquire water from sources upstream of its

.power plants and convey it to and past its power

plants Belew Milner Dam shall not be limited by this
agreement. Such flows shall be  considered
fluctuations resulting from operation of Company
facilities. .

Upon implementation of this Agreement, State and
Company shall conmsent to entry of decrees in Ada
County Civil Case Nos. 62237 and 81375 that describe
the Company’'s water tight as previded  in paragraphs

7(A) through ¥(E).
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Damayes Haiver

Company waives oany claim acainst the State or its
agencies Lor compentation or damiges it may have or that
may arise from aay diminution in water available to Company
at. its facilivies as a result of this Asreement. Company
wgives any claim for compensation or dawages from any use
agproved by =Ithie stazte in accordance with parasraph 7B,
Company retains its right to seek injunctions,
compensation, deamages, or ether relief from any Ffoture
appropriator, a2s defined in paragraph 7{B), whose use of
water vioclates or will viclate the Company's water right of
3980 c.f.5. average daily flow from April 1 to October 31,
and 5600 c.f.s. average daily flow from November 1 te March
31, .23 measured at the . Murshy gauging stastion, and also
retains its rights against the state and 'its agencies as

set out in paragraph 7(B).

Proposed 1180 Contract

The perties acknowledge thet the Governor and the
Company have finalized the terms of & contract that would
implement the provisions of Senate BIll 1180 of the First
Reguler Session of  the Idako Lezis.ature, presently
cogified &5 §§ €:-539 and 61-540, Idakho Iode which is being
executed on Lihig date,

Agrecment Kot An Adnission

The parties agree that this .Agrecrment represents an
zttempt ‘to compres=ise pending litigation, and it shall not
be considered &n admigsion, waiver, or ezbandonment of any
issue of fact or law by any party, ané nc party will assert
or contend that paragraphs 7, 8, ard 11 have any legal
effect until this Agreement is inpienented by the
accomplishment of the acts described in paragraph 13.

Status of State water Plan

State and Company agree that the resolution of
Company's water rights and tecocnition thereof by State
tngether with the Idaho State Water Plan provide a mound
comprehensive plaa _for _the management of the Snake "River

‘watershed. thus, the parties —~acknowledge that this

. Agreement provides a plen best adapted to develep,
conserve, and utilize the water resources of the regien in
upon implerentation of this

the publie -interest.
agreement, State and Company will present .the idaho State
water Plan and this document to FERC 25 a comprehensive

plan for the management of the Snake River Watershed.

.5 -
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Within 45 days of the execution of this Agreement.
Company shall “ile appropriste pleadings or other
documonts with the Idaho Public Utilities Commission
(IPUC), to obtain an order determinin that the
execution and impleomentation of this Acreement is in
the public interest, and does not constifute an
abandenment, relinquishment or transfer of utility
propercty. Such pleadings or other documents shall
alse provide that the order shall state that any
effect upon the Company's hydre generation resulting
from execution and implementation of this Agreement
shall not bke grouwnds now or in the future for =
finding or an order that the Company's rate base of
any part thereof is oversrated or that any poctien of
its electrical plant in service is no longer used and
useful or not devoted teo public service, nor will such
effect upon the Company's hydro generation be grounds
fsr a finding or an order reducing the Company's
present our future revenue reguirement or any present
ot future rete, teriff. schedule or charge.

in the event the IPUC does not issve an orcéer
acceptable to the parties, +the parties will seek
appropriate remedial legislation.

i. Within forty-five (43) days of the execution of
this Agreement, the Company shall file with FERC
a veguest for a declaratory ruling that the
implementation of this agreement assures a
sufficient supply of water for Project Numbers
1975 (Bliss). 2061 (Lower Salmon), 2777 (Upper
Salmorn), 2055 (C.J. sStrike}, 2778 (Shoshcne
Falls), 18 (Twin Fails), 2726 (Upper and Lower
Malad}, angd 503 (Swan Falls}.

ii. Within forty-five {(45) days of implementation of
this Agreement, the Company shall sgubmit this
Agrcement and the consent decree to FRRC in_the
proceedings for relicensing of Project_Numbers 18
(Twin Falfe}, and 503 {Swan Falls) and the State
and Company shail rfeguest that FERC recognize
this Agrpement as a definition of the Company's
water rights in thosc proceedings.

iji. when any project_ _listed in (i)  Thereof Iis
hetesfter due for relicensing proceeding, Company
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shoil _submin  this Acreement te FEIRC in  the
reliconsing progeeding, and the State and Company
shall Teauesy that FERC recogrize this Agreement
as a definition of the Company's water right in
those proceedings.

The Geveornor and Attorney General on behalf of the
State and its aqgencies shall seek intervention in
support of the Company's efforts before the IPUC and
FERC, &nd shall actively support the issuance of
acceptable orders by both Commissions, and shall
provide auchorized witnesses to testify in the
proceedings at the request of Company.

Cempany  shalil, if necessary, file appropriate
pleadings or other documents with the Publie Urility
Commissioner of Oregon for an order similar to that
stated in paragraph+1Z{A). Such filing, if necessary.
shall be done within forty-five (45) days of the
execution of this Agreement.

Conditions on Effectiveness

The provisiens of paracraghs 7. &, and 11 shall not be
binding and eZffective until each of the following
conditions have been implemented:

i, Amendrent of the State Water Plan to implement
the provisiens of Exhibit 6;

ii. Enactment of the legislative program outlined in
paragraph 6;

iii. Issuance of an appropriate order by IPUC as set

forth in paragraph 12(A), or enactment of
appropriate legislation by the State of Idaho, as
set forth in Exhibit 5;

+iv, Issuance of an appropriate order by FERC in &

ferm acceptable to the parties as set out in
pacagraph 12(B}{i};

v. Dismissal with prejudice of the proceeding
pending before the IFUC in Case No. U-1006-124:

vi. 1issuance of an appregriate order by - the Public
ttility Commissioner of Oregon if Company has
requested one; and

.
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vii. Enactment by the State of idsho of subordiretien
legislation, as set forth in Exhiblts A snd 7B
attached to this Agreement.

B. in the event any of these conditions arxe not imple-
merted, or should this Agreement be terminated as pro-
vided in paragraph 16, them this Agreement shsll be
void.

Authority of Pepartment of Water Resources and Idaho Water
Resource Board Not Affected

This Agreement shall not be construed to limit or
interfere with the suthority end duty of <the Idaho
Department of Water Resources or the Idaho Water Resource
Board to enforce and administer any of the laws cf the
state which it is authorized ¢o enforce and administer.

Waiver., Mpdification or Amendment

We waiver, modification, c¢r amendment of this
Agreement or of any covenants, conditions. or limitations
herein contained shall be valid unless in writing Culy
executed by the parties and the parties further agree that
the provisions of this section may not be waived, modified,
or amended except &s herein set forth.

Termination of Contract

This Agreement shall terminate upen the fallure to
satisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 15, 19853, to determine if the
contract shall be continued or terminated.

Subsequent Changes In Law

This Agreement is contingent upen certain enactments
of law by the State and action by the Idaho Water Resource
Board. Thus, within this Agreemen:, reference is made to
state law in defining respective rights and obligations of
the parties, Therefore, wupon implementation of the
conditions contained in paragraph 13, any Ssubsequent final
order by & court of competent jurisdiction, legislative
enactment or administrative ruling shall not affect the
validity of this Agreement.

Successors

The provisions of this Agreement shall bind’ and inure
to the benefit of the respective successors and assigns of

the parties. .

- R -



1%, "Entire dereement

This Agreement sets forth -all the .eovensants, premises,
provisicns, agreements, conditiecrs, and understandings
between the parties and .there are no covenents, provisions,
promises. sgreements, c¢onditions, or understandings. either
orzl or written between them othar then arg herein ser

forth.

" 26. Effeet of Section Headings

The section headings eppearing in this -Agreement are
net to be construed as interpretations of the text but are
inse-ted for conven‘ence and refererce only.

23, Mulsiple Originals

This Agreement is executed in quadruplicete. £ach of
the four (&) Agreements with an ors :ginal signature of each

phrty shall be an originel.
IN WITNESS WHEREOF, the ﬂ?a:ties Bevg executed this
Agreement ot Boise, Idake, this dey cf.a‘&m, 1984,

STATE OF . IDAMO FOWTR COMPANY

Governor of the
-State. of Idaho

and Chief Exscutive
Officer

p N
1M
Attorhey General of the
-gtatd mah ‘

V'

-9 -
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Ll o e e idaho)
TE T. CENARRUSA
Secretary of State
{Corporate 5eal of Idaho
Power Company}
Secrecar Idaho o&er_

CERTIFICATE QF SECRETARY

Paul L. Jauregqui. as secretary of Idaho Power Company,
a Maine Corporation, hereby certifies as follows:

{1} That the corporate seal, or facsimile thereof,
affixed to the instrument 1is in fact the seal of the
corporation, or a true facsimile therecf, as the case may be;
and

{2) That any officer of the corperation executiny the
instrument does in fact occupy the official position -indicated.
that one in such position is duly authorized to execute such
insgrument on behalf of the corporation, and that the signature
of such officer subscribed thereunto is genuine; and

{3) That the execution of the instrument on behalf of
the corporation has been duly authorized.

In witness whereof, I, PAUL L. JARUREGUI, as the
secretary of Idaho Power Company, a Maine corporation, have
executed this certificate and affixed the ﬁeal of Idaho Ppwer
Company. a Maine Corporation. on this _Z day of (¥ .

Paul L.
Secretary

1984.
i
dsho Bawer Company

- 10 -
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CERTIEICATE OF SECRFTARY OF §7

OF THE STATE OF_IDYHO

PETE T. CENARRUSA, as Secretary of State of the State
‘of Idaho. hereby certifies as follows:

1. That the State of . Idahe .seal, or facsimile
thereof, affixed to the instrument .is in fact the
segl of the State of Idano, or a true facsimile
thereof, as the case may ke; and

Z. That the officials eof the State of Idaho
executing the ipstrument de in fact occupy the
official positions indicated. that they are duly
authorized to execute such instrument on behalf
of the State of Idaho, and that the signatures of
such officials of the $tate of Idaho subscribed
thereunto are genuine; and

3. That the execution of the iastrument on behalf of
the State has been cduly authorized.

IN WiTNESS WHERZOF, I, Pere T. Cegnarrusa, Secretary of
State of the State of Idaho, have executed this Certificg;e and
affixed the seal! of the State of Idaho on this 25 ™~ day

y (A

PETZ T. CENARRUSA
Secretary of State
State of Idaho

STRTE OF IDAHO ;

L3

County of Ada )

on this 235, day of Kﬁﬁ/alzj;. 1984, before me, 2
tiotary Public, in and for said County and State, " perscnally
appeared JAMES E. BRUCE, and .PRUL L. JAUREGUI, Kknown or

- 11 -
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identified to wme to be the President  and Secretary,
respectively, of Idaho Power Company, the corporation that
executed the foregoing instrument., and acknowledged to me that
such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affived my official seal the day and y=2ar in this certificate
first sbove written. . :

STATE OF IDAHO )
}  ss.
County of Ada )

on this&%day ofm 1984. before me, a
Notary Public, in and for said County and State, personally
appeared JOMN V. EVANS, known or idenuified to me to be the
governor of the State of Idaho; JIM JONZS., known or identified
to me to be the Attorney General of the State of Idsho: and
PETE T. CENARRUSA, known to me to be the Secretary of the State
of ldaho; and acknowledged to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

W BUBLIC 3T
aerdfing at g

O

- 12 -




100t Con Haro
7st Session . | HOUSE OF REPRESENTATIVES |  100.418

SWAN FALLS AGREEMENT

Novemsgk 4, 1987 —Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. DinoeLL, from the Committee on Energy and Commerce,
submitted the following

REPORT

[To accompany H.R, 518]

The Committee on Energy and Commerce, to whom was referred
the bill (H.R. 519} to direct the Federal Energy Regulatory Commis-
sion to issue an order with respect to Docket No. EL-85-38-000,
having considered the same, report favorably thereon with an
amendment and recommends that the bill as amended do pass.
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The amendment is as follows: o

Strike out all after the enacting clause and insert in lieu thereof
the following:

SECTION I, FERC ORDER.

(a) IssuaNcE oF OrpEr.—Notwithstanding the petition filed by the Idaho Power
Company on November 26, 1984, with the Federal Energy Regulatory Commission
for a declaratory order concerning an Agreement dated October 25, 1984 (Exhibit A,
Petition of Idaho Power Compeny for Declaratory Order, FERC Docket No. EL~85-
38-000), relative to the projects of such company specifically referenced in the peti-
tion, the Federal Energy Regulatory Commission is authorized and directed, in lieu
of the petition request, to issue an order under the Federal Power Act providing
that such Agreement shall not be considered by the Commission, in any subsequent

19-006

EXHIBIT B
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proceeding before the Commission during the remaining term of the licenses appli-
cable to such projects, to be either——
{1) inconsistent with the terms and conditions of snch licenses concerning the
retention of project property; or
(2) imprudent for purposes of section 205 of the Federal Power Act.

The order, subject to the requirements of section 3{a}2), shall be issued within %0
calendar dgys after enactment of this Act and shall take effect on the date provided
in section 3.

(b} ConsipERATION OF OTHER MaTTERS —Notwithstanding the issuance of an order
pursuant to this section, except for the specific terms and conditions referred to in
subsection (aX1)} and the specific provisions of the Federal Power Act referred to in
subsection (a}2), the Commission may, at any time, consider, in accordance with ex-
igting and applicable law, whether the settlement agreement and the licensee are in
full compliance with— ’

(1) any terms and conditions of the license (including those relating o the
protection, mitigation, and enhancement of fish and wildlife), and

{2) any other applicable provision of Federal environmentsl law {including
section 10 of the Federal Power Act).

{c} OFFERS OF SETTLEMENT.—In issuing an order pursuant to this section, the Com-
misgion shall accept and adept as part of the order the Offers of Settlement pending
before the Commissgion on enactment of this Act between the licensee, the State of
Idghn, the Secretary of the Interior, the National Marine Figheries Service and
others.

SEC, 2. SAVINGS PROVISION.

(a) F185 AND WILDLIFE AGREEMENTS AND STIPULATIONS.~Nothing in section 1 or in
any order issued by the Commission pursuant to section 1 shall be construed as af-
fecting any stipulation or other agreement entered into by the State of Idaho or the
Idaho Power Company prior to the date of enactment of this Act relating to any fish
and wildlife matters affected by any such project.

(b} FERC AutHorrry,—Nothing in section 1 shall be construed to modify, chanfe,
expand, or limit the authority of the Federal Energy Regulatory Commisgion under
the Federal Power Act or other applicable law relating to fish and wildlife.

(c) WaTer.—Nothing in this Act shall be construed as (1) affecting the rights of
jurisdiction of the United States, the States, Indian tribes, or other entities over
waters of any river or siream or over any ground water resource; (2) altering or es-
tablishing the respective rights of States, the United States, Indian tribes, or any
person with respect to any water or water-related right; or (3) altering, amending,
repealing, interpreting, modifying, or be in conflict with, the Treaty rights or other
rights of any Indian tribe.

SEC. 3 STUDY.

(&) JOINT AGREEMENT T¢ CoNDUCT STUDY.—

(1) The Federal and licensee parties to the Offers of Settlement and the settle-
ment agreement referred to in section 1 shall immediately after enactment of
this Act enter into Eood faith negotiations for a d,ioint agreement to conduct and
adequately finance detailed evaluations and studies (and issue a report thereon}
concerning the timing, quantity and quality of instream flows and related mat-
ters to protect, enhance, and mitigate fish and wildlife resources, including
anadromous fish and related habitat of the Snake River and the Deer Flat Na-
tional Wildlife Refuge. Such agreement shall be filed with the Federal Energy
Regulatory Commission and ghall be considered thereafler as l}art of the order
issued pursuant io section I, Such negotiations shall be compieted and a joint

ment entered into by all such parties and filed with the Commiagion not
later than 60 calendar days after the order is issued under section 1.

£2) If a joint agreement is not entered and filed within the 60-day Kriod re-
ferred to in paragraph (1), the Commission shall within 60 calendar days after
the expiration of such period issue an order under this paragraph requir'mﬁ
that the evaluations and studies referred to in paragraph (1) be undertaken an
the duties and responsibilities of such parties to conduct and finance them. The
Commission may for good cause extend the time for issuance of the order under
this paragraph an additional period of not more than 45 ¢alendar days. The
Commission is issuing an order under this subsection, may take into consider-
ation such information as the parties may stipulate and file with the Commis-
gion resulting from such negotiations. The Commission is not required, notwith-
standing any provision of law, to afford the parties any other opportunity to
make oral or written presentations to the Commission regarding such order. In
any judicial review of the order issued under section 1, the order (or the adequa-

o —
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cy thereof} issued under this paragraph shall not be a basis for that review or
for & stay of the effective date of the order issued under section 1.

(3) The order referred to in section 1 shall be effective end final when the
joint agreement referred to in paragraph (1) is filed by all the parties with the
Commission, or not later than 60 calendar days afier such order is issued under
section 1, whichever comes first. The order referred to in parsgraph {2) shall be
effective and final when issued. When effective, each order issued and joint
agreement adopted shall be enforced by the Commission under the Federal
Power Act and the licensee shall pay its assigned share at the times and in the
manner directed by the Commission.

(4) The evaluations and studies and the report thereof required by this subsec-
tion shall be made availabie by the Federal parties to the public and the Com-
mission and shall be considered by the Commission in accordance with existing
and applicable law.

(5} Any final order issued pursuant to this Act shall be subject to judicial
review in the same manner as final orders under the Federal Power Act are
subject to judicial review under the Act.

(b} PARTICIPATION BY GOVERNOR.—AL any time prior o the effective date of the
order issued under section 1a) of thiz Act, the Governor of the State of Idahe shall
have the option to participate in good faith in the negotiations required by section 3
of this Act. In exercising such option, the Governor shall agree to carry oul the
State’s responsibilities under the agreement or any order issued by the Commission
under subsection (a).

(¢) Funping For Feperal SHARE oF Stupies.—The Secretary of the Interior and
the National Oceanic and Atmospheric Administration shall, subject to applicable
appropriation Acts, utilize such funds as may be available for carrying out the eval-
uations and studies required by this Act to be conducted by the parties referred to
in subsection (a) and such agencies are authorized and directed to seek further ap-
propriations as may be necessary. All such funds shall be available until expended.
The Federal share of the costs of carrying out the evaluations and studies shall be
determined pursusnt to the joint agreement under subsection (a} (or the Commis-
sion order under subsection {a)2), if applicable). The Federal agencies shall provide
for consultation with the affected Indian tribes and other interested public or pri-
vate persons during the conduct of any study conducted pursuant to this Act.

SEC. 4. PROVIDING INFORMATION TG CONGRESS,

The Federal Energy Regulatory Commission, the Secretary of the Interior, and
the Administrator of the National Oceanic and Atmospheric Administration shal]
keep the Committee on Energy and Commerce of the House of Representatives and
the Committee on Energy and Natural Resources of the Senate fully and currently
informed of the status of all actions taken or required by this Act and of any delays
(and the reasons therefor) in implementing ail such actions,

PURPOSE AND SUMMARY

One purpose of the legislation is to resolve a petition filed three
years ago in the Federal Energy Regulatory Commission (FERC)
relative to a Settlement Agreement aimed at enhancing the resclu-
tion or adjudication of water rights on the Snake River in ldaho.
The second purpose is to ensure that the Agreement, any order
issued by FERC concerning the agreement, and subsequent adjudi-
cations and other actions will not be adverse to the needs of valua-
ble fish and wildlife resources, including anadromous fish, and re-
lated habitat of the Snake River, including the Deer Flat National
Wildlife Refuge.

The legislation would direct FERC to ignore a petition filed in
November 1984 with the Commission for a declaratory order in
regard to several projects on the Snake River in favor of a more
limited order under the Federal Power Act relative to an October
25, 1984 Agreement. The order would protect the Idaho Power
Company, a FERC licensee, during the remaining term of the
firm's license in regard to project property and the issue of pru-
dency under the Federal Power Act. Related Offers of Settlement
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involving Federal fish and wildlife agencies will be a part of the
FERC order.

In addition, the legislation calls for & jointly conducted and fi-
nanced study of fish and wildlife resources of the Snake River and
an ultimate report.

BACKGROUND AND MEED FOR THE LEGISLATION

The legislation resulis from a petition filed in November 26, 1984
by the Idaho Power Company with FERC for a declaratory order.
The company is the licensee under the Federal Power Act for eight
hydropower projects on the Snake River and its tributories. The pe-
tition sought FERC recognition of a water rights settlement be-
tween the State of Idaho and the Company. The Settlement is re-
ferred to as the “Swan Falls Agreement” which, among other
things, calls for a complete adjudication of the Snake River, includ-
ing the Deer Flat National Wildlife Refuge. The petition requested
that FERC find that implementation of the agreement “would
assure a sufficient supply of water for the licensee's projects” listed
therein and also that the Agreement, if it becomes effective,
“would be in the public interest.”

Subsequent to receiving the petition, the U.S. Fish and Wildlife
Service (FWS) and the National Marine Fisheries Service (NMFS)
both informed FERC of significant fish and wildlife concerns. The
FWS was concerned that the proposed minimum flows could ad-
versely affect the island segments of the Deer Flat National Wild-
life Refuge and downstream fishery resources, including anadro-
mous fish and white sturgeon. The NMFS was primarily concerned
about the adverse effects on anadromous fish. After negotiations
with the State and the Company, both agencies agreed to a joint
offer of settlement that was intended to allow FERC approval of
the petition and the Swan Falls Agreement.

Despite this apparent environmental settlement, FERC was slow
to act on the petition. Thus, late in the 93th Congress, at the
urging of Congressman Richard Stallings and Senator James A.
McClure, the Committee agreed to limited legislation as part of the
Appliance bill, H.R. 5465, in the 99th Congress. In doing go, both
Houses agreed that the Company’s petition was far too broad and
granted authority for a more limited FERC order. In deoing so,
there was an exchange of letters in the Congressional Record for
October 15, 1986 (p. H10909). In a letter to the then Chairman of
the Senate Committee on Energy and Natural Resources, Chair-
man John D. Dingell said:

I understand that in conpection with H.R. 5465, the
House-passed appliance legislation, Congressman Stallings
and you have suggested a germane Senate amendment
seeking to settle, on a one-time basis, a petition pending at
the Federal Energy Regulatory Commission (FERC) since
1984 concerning several licensed projects in Idaho. As I un-
derstand the proposal, it is unique and not precedent set-
ting. It relates o an agreement that enjoys broad support
in the state and will not affect any existing or future ac-
tions relative to fish and wildlife resources of the area.
Most importantly, it does not affect the application or re-
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quirements of section 10 of the Federal Power Act, includ-
ing existing section 10(a) and the new section 10(j).

The proposal, as worked out with participation of our
Committee staff, appears workable, limited, and accepta-
ble. Most importantly, it i8 not a precedent for similar
amendments in the future which is clearly a concern we
both share. For these reasons, I can accept it and support
it when the bill is returned to the House. I know that Sub-
committee Chairman Markey, who also participated in the
development of the proposal, shares my view.

I commend you and Congressman Stallings for your joint
efforts in working it out and helping to gain passage of the
Houge bill.

In his reply, Chairman McClure said:

With respect to the current agreement on the Idsho
projects, I agree that the circumstances are so unique that
they cannot be considered a precedent for future congres-
sional action.

Just prior to a pocket veto on November 1, 1986 of the Appliance
legislation containing the socalled “Swan Falls” provision, FERC
Chairman Martha O. Hesse wrote the Committee on October 30,
1986, that she was committed to “‘request that the Commission,
within ninety days of passage of H.R. 5465 by the Congress, issue
an order in Docket No. EL85-38-000 relating to the Petition for de-
claratory order filed by the Idaho Power Company.” To this day,
FERC had not met that commitment.

At the beginning of the 100th Congress, H.R. 519 was introduced.
It was identical to the version included in the vetoed bill. An iden-
tical bill, 8. 214, was introduced in the Senate and was quickly
passed as the Committee still assumed that the bill had no environ-
mental opposition and that it was adequate substantively. Howev-
er, the Committee soon learned from the Golden Eagle Audubon
Society in Idaho that there were serious environmental concerns.
In a February 9, 1987, letter to FERC, Chairman Dingell noted
these concerns and requested information from FERC and the Fed-
eral fish and wildlife agencies:

As you know, H.R. 519 and S. 214 have been introduced
in this Congress. These bills are identical to the provisions
enacted in the last Congress, but vetoed by the President.
As you alse know, when that provision was adopted by the
Congress, this Committee understood that all fish and
wildlife interests were satisfied with the petition pending
at the Commission and thus had no objection to the legis-
lation. We understood that the stipulation would be a part
of the order and would protect those interests, although
not resolve the issues concerning water flows, etc., for fish
and wildlife, However, only a few days ago, | received the
enclosed letter and attachments from the Golden Eagle
Audubon Society of the National Audubon Society. The
letter and attachments indicate some opposition to the pe-
tition and to S. 214 and H.R. 519. That position apparently
was adopted on January 5, 1987 or just prior to the intro-
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duction of the bills. Thus, it appears that even the House
and Senate spongors were unaware of that opposition. 1t is
not clear that the opposition is soundly based.

Y % & ® ®

While I am very sympathetic to the need to resolve this
petition in order to settle the underlying controversy and
want to work closely with Congressman Stallings and Sen-
ators Symms and McClure to achieve that result if possi-
ble, I also want to be assured that thig declaratory order
adopted by the Commission (either under existing law or
under the pending legislation) is sound environmentally
and will not result in adverse consequences for the Federal
refuge or fish and wildlife resources and that it will not
result in any precedent (adverse or otherwise) relating to
Federal refuges and their need for water. I reiterate my
understanding that the adopted stipulations will be a part
of the order and will preserve fish and wildlife interests. I
know that Subcommittee Chairman Sharp, whose Subcom-
mittee now has jurisdiction of this matter, and the former
Subcommittee Chairman, Congressman Markey, share
these views,

I, therefore, request that the Commission, the 1.5 Fish
and Wildlife Service and the National Marine Fisheries
Service promptly examine these matiers and advise the
Committee whether or not the allegations and concerns
are real, whether the Commission, in approving the peti-
tion under existing law, can ensure that any adverse con-
sequences will be prevented or adequately mitigated,
whether legislation would be required, whether the peti-
tion should be approved at all, and whether or not the
stipulations adequately protect fish and wildlife interests.

Shortly thereafter, the National Audubon Society, in a March 6,
1987 letter, raised concerns:

We are concerned that the proposed agreement relating
to Swan Falls will result in a minimum flow which would
have serious impacts on the Deer Flat National Wildlife
Refuge. Earlier, we provided information concerning the
possible impacts of the agreement on the refuge to your
staff. It is critically important that provision must be
made to ensure that fish and wildlife resources will not be
adversely harmed by the agreement or by any action of
Congress embracing the agreement. Your letter of Febru-
ary 9, 1987 to FERC Chairman Hesse is most welcome and
the response you receive should provide at least some of
the information needed to determine how best to protect
fish and wildlife resources on the river.

We recently participated in a meeting with other conser-
vation groups and representatives from the state of Idaho
and Idaho Power Company. It was a productive exchange
of ideas and information. ile the meeting itself did not
result in a resolution to the problem, representatives from
the state and the company did agree to carefully consider
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our concerns and, if possible, suggest a solution that may
be acceptable from the conservation standpoint. We are
waiting to hear their recommendation and we are hopeful
that the response will be acceptable.

We strongly encourage you to continue your probe for
additional information from FERC. We see no compelling
reason to force this legislation through the Congress in a
hasty manner. The possible impacts of the bill, ag we still
understand them, are to great to proceed without more
knowledge and a better understanding of the capability of
the federal agencies (FWS and NMFS) to protect the natu-
ral resources entrusted to them. Your action is both timely
and welcome,

FERC, in a February 27, 1987 reply, eaid:

The Commission has not yet acted on the petition, be-
cause it needs additional information to resolve certain
factual and legal issues. Legal issues raised in the EL85-38
proceeding include: (a) whether an environmental impact
gtatement is needed; (b) whether there is a federal re-
served water right for the downstream Deer Flat National
Wildlife Refuge (Refuge); (c) whether the settiement com-
ports with the Fish and Wildlife Program of the Northwest
Power Planning Council; and (d) whether the settlement
complies with Section 19(a)1) of the Federal Power Act.

Then on April 15, 1987 FERC said:

Until staff has provided me with its recommendations
on this matter, I do not know whether legislation is neces-
sary to resolve the Swan Falls matter. Of course, I have no
objection if the Congress wishes to enact a legislative solu-
tion to the matter.

Thereafter, Chairman Dingell explained that merely expressing
“no objection” was not helpful to the Committee in light of the con-
cerns expressed by the environmental organizations. In a May 12
letter to FERC, the Chairman said:

Enclosed is a letter from the Director of the U.S. Fish
and Wildlife Service who sees n¢ “‘need for legislation to
resolve this situation” (which might be interpreted as an
“objection”) and expresses certain understandings of the
impact of a FERC adopted agreement, together with the
Offer of Settlement. In an April 24, 1987 letter to Con-
gregsman Richard Stallings, the Idaho Wildlife Federation
said:

“Our objections stem from our conviction that the
Agreement establishes minimum flows at Swan Falls that
are wholly inadequate to protect important Snake River
fish and wildlife habitat. A particular concern is that by
Congress ratifying the Agreement, the Bill would, by legal,
political, and practical implications, weaken the position of
the Federal Government, (notably the Fish and Wildlife
Service) in the assertion and protection of federal reserve
water rights for in-stream uses.”
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While I appreciate that you are unable at this time to
provide any conclusion about the pending petition, it is ap-
propriate and necessary that you provide, on behalf of
FERC, an explanation of the effect of the legislation (to
which you do not object) on your responsibilities for this
and related projects under section 10(a) and on the matters
raised by the Fish and Wildlife Service and the National
Marine Fisheries Service insofar as the legislation is con-
cerned. Clearly, it is my understanding of the intent of the
sponsor of H.R. 519 and this Committee that the under-
standings of the two Federal fish and wildlife agencies will
be fully fulfilled with enactment of the legislation and a
subsequent FERC order. It is alsoc my understanding that
such legislation would no¢ change FERC's responsibilities
under section 10(z) concerning this or other projects. [ am
not, however, sure what, if any, impact such legislation
and subsequent order would have ¢n other projects or that
you agree with these understandings.

On June 15, 1987, FERC provided an extensive reply which is in-
cluded in this report under the heading “Agency Views,’' along
with other exchanges of correspondence with the Committee. The
reply clearly indicated that the understandings on which the legis-
lation was originally based were not adequately addressed by the
introduced bills. In a June 19 letter to the Federal fish and wildlife
agencies, Chairman Dingell pointed out these earlier understand-
ings and discussed the FERC response as follows:

Each of your agencies have responded to my inquiries concerning
the so-called “Swan Falls” legislation by letters dated March 3 and
May 26, 1987 from the National Oceanic and Atmospheric Adminis-
tration (NOAA) and April 4, 1987 from the Fish and Wildife Serv-
ice.

In its letter, the Fish and Wildlife Service said:

It is my understanding that the IPC/Idaho agreement,
in conjunction with the Offer of Settlement, would estab-
lish the minimum flow required for the Swan Falls project.
If deemed necessary by the Commissgion, flows above this
“floor” may be required for other purposes including the
protection of fish and wildlife as well as to meet the needs
of the Refuge. At this time insufficient information exists
for the Service to accurately estimate the flows necessary
to protect the Refuge. The Service’s analysis of the possible
effects of actually reaching the minimum flows contained
in the IPC/Idaho agreement outlined in the Service's
March 11, 1985, memorandum should be verified through
an actual in situ study evaluating the effects of the pro-
posed flows and determining the flows and water level
needed to protect the integrity of the Refuge. Further-
more, studies are necessary to determine flows adequate to
flush salmon and steelhead smolts downstream and protect
white sturgeon.

It is my further understanding that the adoption of the
entire package would not interfere with the Department
proceeding with its attempts to quantify the reserved
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water rights necessary to protect the Refuge. It is antici-
pated that the Department will assert its claims during on-
going negotiations with the State of Idahe. If these negoti-
ations break down, the State is expected to file a general
adjudication of all rights o the use of the surface waters
of the Snake River Basin and Federa! reserved water right
claims will be resolved then.

In summary, the Service is not opposed to the Commis-
sion ordering the adoption of the IPC/Idsho agreement
provided the Offer of Settlement, which has been signed by
the Secretary of the Interior and representatives of the
IPC and State, is also adopted.

In its March 3 letter, NOAA said:

After negotiations with the State of Idaho and IPC,
NMFS agreed to a joint Offer of Settlement that would
allow the Petition and the Swan Falls Agreement to be ap-
proved by FERC. The Settlement clarifies that neither the
State nor IPC are requesting that the Swan Falls Agree-
ment be accepted in satisfaction of Section 10(a) of the
Federal Power Act, and states NMFS' view that the Agree-
ment does not represent a comprehensive plan which fully
takes into account the public interest in anadromous fish-
eries. It also provides that nothing in the agreement, or
FERC'’s spproval of it, will preciude compliance with exist-
ing fisheries flow regimes or limit the Commission's con-
gideration of improved flow regimes and other fishery con-
ditions for anadromous fish. This last provision is of criti-
cal importance to NMFS and to efforts to restore Snake
River fisheries. The Northwest Power Planning Council re-
cently adopted an interim goal of doubling current runs in
keeping with the Pacific Northwest Electric Power Plan-
ning and Conservation Act. Achievement of this goal will
undoubtedly require improved fish habitat conditions in
the Snake River drainage.

Thus, as long as the Commission approves the Settle-
ment, its approval of the Petition for Declaratory Order
should have no effect on anadromous fishery resources
below Hells Canyon Dam. Similarly, approval of the Peti-
tion should have no effect on the federally protected or re-
served water rights that will be formally adjudicated for
the Snake River. NMFS cannot comment on the effects of
such approval on resident fish and wildlife resources above
Hells Canyon which is the issue raised by the letters of the
U.S. Fish and Wildlife Service and the Audubon Society
that you reference.

Finally, we see no reason why legislation would be re-
quired for FERC approval of either the Petition or the
Offer of Settlement. Current authority under the Federal
Power Act appears adequate for this purpose.

The second NOAA letter was a little more equivocal,
As you know, I have been skeptical about the Settlement Agree-
ment and its impact and the related “Offers of Settlement”. Letters
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from several environmental organizations expressing similar con-
cerns have only added to my skepticism. I have been particularly
concerned about your understandings relative to the agreement
and to the pending legislation which the Idaho delegation believes
quite important. Indeed, Congressman Stallings in the House has
stronglgeurged its enactment. The Congressman and his colleagues
in the Senate clearly believe that the legislation is needed. They all
are unhappy with the slow pace at the Federal Energy Regulatory
Commission (FERC).

Enclosed is a letter [ have received from FERC's Chairman, Mas.
Martha O. Hesse, in reply to my May 12, 1987 letter to FERC. Also
enclosed is a copy of a NOAA filing of June 17 with FERC. Both
documents seem to call into question your understandings.

Let me stress that I generally do not support specific project leg-
isiation and would prefer that such matters be resolved generally
under the Federal Power Act, as amended. However, because of the
long delay at FERC and because of the history of this legislation, I
feel somewhat constrained to support H.R. 519 so long as I am fully
gatisfied that, with amendments, it does not adversely affect fish
and wildlife interests. '

I agree with FERC's interpretation of section 1 of the bill. It is
intended solely to protect the power company during the remaining
term of the license from possible challenges that “it had failed to
protect its rights to water for its hydroelectric projects and by
doing so, had caused overcharges to its ratepayers.” I also agree
that it is not intended as a ruling on the very broad petition of the
power company for a declaratory order or as an “approval” of the
settlement except for these very narrow purposes. I do not, howev-
er, agree that it is intended to “bar” FERC ‘“from considering the
consistency” of the agreement “with all aspects of the license
terms and conditions,” including those that “address various envi-
ronmental matters, such as minimum flows.” Indeed, the disclaim-
er in gection 2 was intended by this Member (in the version includ-
ed in the vetoed Appliance legislation of the 99th Congress) to pre-
clude such an interpretation. However, I agree that a disclaimer
does not have the same impact as a positive statement. Clearly, sec-
tion I must be amended expressly to carry out that intention.

As to the “Offers of Settlement,” FERC indicates, contrary to
your letters, that the bill “provides for no specific disposition of
these pending matters by the Commission.” Indeed, FERC states
that it would “‘dismiss” the offers.

Congressman Stallings (and I believe the Senate sponsors of the
Senate version) and myself all expected a different interpretation
from FERC. Now that our understanding apparently is not fully
shared by FERC, it is clear that the bill must be amended to make
the offers a part of the FERC order. However, even if that is done,
I request your explanation of the effect of that action in light of
the enclosed June 17 filing by NOAA. My view is that the FERC
action in issuing an order should not result in the State, the power
company, or others resolving the water issue to the detriment of
fish and wildlife needs. The NOAA filing suggests that the Swan
Falls Agreement “‘may well create water conditions that are worse
than the most critical conditions previously experienced.” Indeed,
the NOAA filing flatly states on behalf of NMFS, “Idaho, and IPC
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cannot prevent adverse impacts to anadromous fish resources.” If
that is true, what is the purpose of the Offers of Settlement? Clear-
ly, that was not my understanding.

As to section 2 of the legislation, the conclusion stated in the
next to last paragraph of page 3 of the FERC letter is consistent
with my understanding of the section.

I request that your agencies explain in greater detail what ac-
tions you plan (and when) to ensure adequate water flows for fish
and wildlife, including the refuge. The explanation should identify
any study required for this purpose, indicate when any such study
will bg started, how long they will take, and how they will be fi-
nanced.

In their replies, the U.S. Fish and Wildlife Service and NOAA
made it clear that they could not support the bill without amend-
metnt to meet their concerns. They pointed out that the "regources
of concern are the Deer Flat National Wildlife Refuge, and the
anadromous and white sturgeon fish resources in the Snake River.”
They added that because the “extent of impact of the flows” on
these fish and wildlife resources” is not known “at this
time . . . additional studies are needed.”

H.R. 519 as amended by the Committee addresses these concerns
and, we believe, achieves the objectives of its sponsors and the
House and Senate when the Appliance legislation was passed in
the 99th Congress.

The Committee assumes, incidentally, that in light of past histo-
ry, FERC will not act to dispose of the petition and the pending
motions for intervention while this legislation is pending in the
100th Congress. The Committee does not fault FERC for its delay
in acting on this petition and related matters, especially since Octo-
ber 1986, as the issues are quite complicated, including the issue of
whether it is appropriate under the Federal Power Act for FERC
jurisdictionally to act on the petition. Regional interest in the
matter is great. Only recently, the Committee understands that the
State of Washington and an Indian tribe have filed late motions to
intervene. This bill, without resolving the issue of FERC's jurisdic-
tion to consider the pending petition and related matters, seeks to
resolve the controversy without establishing any precedents for the
future.

During the course of the consideration of this bill, the Committee
received great assistance and cooperation from the Idaho Congres-
sional delegation, particularly Congressman Richard Stallings and
Senator James MecClure. Both Members provided strong bipartisan
support for developing legislation that met the objectives of the
State, the Idaho Power Company, and the interested environmental
organizations.

The Committee is also grateful to the Governor of Idaho, the At-
torney General of Idaho, the Idaho Power Company, the Federal
fish .and wildlife agencies, FERC, the National Audubon Society,
Friends of the Earth, representatives of Indian Tribes, and others.
All have been helpful in developing this legislation.
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COMMITTEE CONSIDERATION

On October 6, 1987, the Committee met in open session and by
voice vote, 2 guorum being present, voted o accept an amendment
in the nature of a substitute, and ordered reported the bill H.R.
519, as amended.

COMMITTEE OVERSBIGHT FINDINGS

Pursuant to clause 2(1)(3XA} of Rule XI of the Rules of the House
of Representatives, the Committee conducted oversight and made
findings which are reflected in this report.

COMMTITTEE ON GOVERNMENT OPERATIONS

Pursuant to clause 2(1X8XD) of Rule XI of the Rules of the House
of Representatives, no oversight findings have been submitted to
the Committee by the Committee on Government OUperations.

COMMITTEE COST ESTIMATE

In compliance with clause 7(a) of Rule XIII of the Rules of the
House of Representatives, the Committee believes that the bill will
not have any impact on the Federal Energy Regulatory Commis-
sion beyond that required by existing law. The Federal fish and
wildlife agencies should be able to fund their share of the study
from existing funds.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

The Congressional Budget Office has not provided an estimate as
of the date of this report.

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1X4) of Rule XI of the Rules of the House of
Representatives, the Committee concludes that there is no infla-
tionary impact of the reported bill.

SECTION-BY-SECTION ANALYSIS

H.R 519 does not directly amend the Federal Power Act (FPA),
but requires FERC to take certain actions under such Act.

Section 1.—FERC Order

Subsection (a) of section I of the bill provides that in lieu of
acting on the petition- filed by the Idaho Power Company, FERC
has authority and statutory direction to issue a formal order, as if
issued under FPA, providing that the 1984 Settlement Agreement
“ghall not be considered by the Commission” in any subsequent
Commission proceeding during the balance of the applicable license
term either to be (1) inconsistent with the terms and conditions of
such licenses which relate to the retention by the licensee of
project property, or (2) imprudent for purposes of section 205 of the
FPA. The bill, subject to the provisions of section 3(a}(2), requires
FERC to issue the order within 90 calendar days after enactment.
It will take effect as provided in section 3. It is expected that in
issuing the order, FERC will dismiss the petition.
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The purpose of the order is to afford protection to the Idaho
Power Company from a future challenge at FERC on the basis that
the Company was allowing some of praoject property assets to be
dissipated or to otherwise act imprudently in agreeing to the Set-
tlement Agreement. As FERC notes in commenting on the compan-
ion bill, 8. 214, the intent of the order is deemed necesgary to pro-
tect against possible charges that the Company has ‘“alienated
property’”’ which are an asset of the project.

in its letter of June 15, 1987, FERC, is discussing this secticn of
the introduced bill, said:

On the other hand, this provision could be read ic bar
the Commission from considering whether the utilization
of the eight projects in accordence with the settlement
agreement ig consistent with all of the license conditions,
including those that address various environmental mat-
tars, guch as minimum flows. If it is the intent of the legis-
lation not to bar Commission consideration of the consist-
ency of the settlement agreement with all aspecta of the
license terms and conditions, this intent could be further
clarified by legislative history prior to enactment.

H.R 519, as amended, specifically provides in subsection (b of
section 1 that such a bar is not intended, nor does it exist. Except
for the narrow purpose discussed above, the bill and the order do
not alter, limit, modify or expand FERC's authority to ensure that
at all times the licensee and the Settlement Agreement are in full
compliance with the license’s terms and conditions, including, but
not limited to, those relating to the protection, mitigation and en-
hancement of fish and wildlife and related habitat, and the applica-
ble provisions of Federal environmentsl law which includes the re-
vised section 10 of the FPA and the National Environmental Policy
Act of 1969, and water pollution control legislation.

As already discussed, the Offer of Settlement by the Federal fish
and wildlife agencies are considered to be a part of the Order. How-
ever, in its June 15 letter, FERC reached a different conclusion
based on the word “only” in the introduced bill. FERC said:

The Senate Report acknowledges that pending before
the Commission are: (1) offers of settlement between IPC
and the State with the Department of the Interior, the Na-
tional Marine Fisheries Service (NMFS), and the Idaho
Natural Resources Legal Foundation, Inc. (INRLF) that re-
solve their concerns over the effect of the agreement on
fish and wildlife water requirements; and (2) & late peti-
tion for intervention by the Idaho Wildlife Federation op-
posing the agreement. The language of the bills provides
for no specific dispositon of these pending matters by the
Commission. While the point is not entirely clear, enact-
ment would presumably mean the Commission would not
rule on these matters, and would dismiss them, along with
a pending petition for late intervention by Interior. This
result is indicated by the section 1 use of language that
the Commission is “only authorized and directed” and by
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the explicit reference to only the first agreement between
IPC and the State.

In subgection{a), the word “only” has been deleted. In subsection
{c), the amended bill directs FERC, in issuing a section 1 order, to
accept and adopt as part of the order the pending Offers of Settle-
ment. They are to be enforced as part of that order. The Committee
leaves to FERC the decision whether to act upon or dismiss the mo-
tions of intervenors.

Section 2. —Sovings Provision

Subsection {(ag) is identical to the first sentence of section 2 of
H.R. 519 as introduced. In commenting on this provision, FERC
said:

Section 2, in its first sentence, provides that nothing in
section 1 or any Commission order pursuant fo section 1
shall be construed as affecting “any stipulation or other
agreement entered into with” the State or IPC prior to the
date of enactment relating to fish and wildlife matters af-
fected by “any such project.” Presumably this sentence is
a savings provision for fish and wildlife stipulations and
agreements for any of the eight projects. It would seem to
apply to all the settlements described above. In addition,
this language could be construed as permitting the Com-
mission, in taking the action mandated by section 1, to
take into account all of the environmental settlements.
For example, the setilement offer between IPC, the State
of Idaho, NMFS and INRLF provides that nothing in the
settlement, which is the subject of the petition for declara-
tory order currently pending before the Commission,
“shall operate to preclude or compel compliance with exit-
ing fisheries flow requirements nor to prevent, compel or
limit FERC’s consideration of flow regimes or fisheries
conditions for projects in the Snake River.” Offer of Settle-
ment, filed July 31, 1985, p. 2. Further clarification of the
int?nclied impact of the first sentence of section 2 would be
useful.

The Committee, in light of the provisions of section l{c) of the
amended bill, does not now believe that further clarification
beyond that mentioned by FERC is necessary, except to concur in
the following FERC discussion from its letter of June 15:

. . . the requirements of section 10 of the EPA, includ-
ing section 10{a)(1), appear to apply to any and all Comrmis-
sion action regarding the eight projects except for the
Commission action required by section 1. This construction
of section 2 appears to be supported by the floor state-
ments of Senators Johnston and McClure, which represent
that S. 214 respects various environmental agreements’
reservation of the environmental issues raised by the pro-
posed settlement agreement for disposition in future reli-
censing proceedings and ‘“‘does not affect in any way re-
quirements that may be necessary as a result of the Elec-
tric Consumers Protection Act of 1986 when the dams in-
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volved are subject to relicensing.” 133 Cong. Rec. 82207
(February 19, 1987). Thus, to the extent this legislation ad-
dresses IPC's utilization of the eight projects to produce
less power than that authorized by these projects’ licenses,
this legislation does not appear to insulate IPC from com-
pliance with either section 10 or current license conditions,
designed to address environmental concerns.

Subsection (b) is a disclaimer. It provides that provisions of sec-
tion 1 of the amended bill are not intended to constrain, change, or
expand FERC's authority under the FPA or other laws in regard to
fish and wildlife.

Subsection (¢} is slsc s standard disclaimer regarding water
rights, including Indian water rights.

Section & —Study

This section is new. It stems from discussions with environment-
al organizations, Indian tribes, and the Federal fish and wildlife
agencies, the State and the licensee. It has broad environmental
support particularly. In its July 31 letter, the U.S. Fish and Wild-
life Service said:

During the fall of 1985, when the Department’s Offer of
Settlement was negotiated, Company and Idaho officials
assured the Service of their willingness and readiness to
cooperate in the conduct of studies needed to determine
the impacts of the flows proposed in the Agreement of fish
and wildlife resources in the Snake River. Since the spring
of 1986, the Service has on several occasions requested the
cooperation of the Company and the State to conduct nec-
essary in silu studies in the Snake River to assess the
impact of various flows on the Snake River Islands seg-
ment of the Deer Flat National Wildlife Refuge. However,
studies have not taken place. At this time, the Service is
discussing with Idaho the nature and extent of the needed
studied. I anticipate that the State will authorize the con-
duct of the studies as outlined below in the near future.
The sources of funding for these studies have not yet been
identified.

This section provides an enforceable procedure for ensuring that
these gtudies are initiated in a timely fashion and are jointly fi-
nanced.

Subsection (a) directs that the two Federal fish and wildlife agen-
cies and the licensee immediately after enactment enter into good
faith negotiations for a joint agreement to conduct and finance de-
tailed evaluations and studies concerning the timing, quantity, and
quality of instream water flows and related matters to protect, en-
hance, and mitigate fish and wildlife resources, including anadro-
mous fish and related habitat of the Snake River, and the Deer
Fiat National Wildlife Refuge. The Committee views these study
provisions as essentially a condition precedent to our adopting this
legislation after learning in this Congress about the considerable
environmental concerns relative to the Settlement Agreement, the
petition, and this legislation. The legislation does not attempt to
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constrain the negotiators as to the scope of the area or matters to
be evaluated and studies. The Committee’s intent is that the scope
be sufficiently broad to ensure that these valuable natural re-
sources are protected, enhanced and, where appropriated, receive
mitigation. When the joint agreement is reached, it becomes a part
of the section 1 order.

The amended bill directs that the negotiations be completed and
agreement reached within 60 calendar daye after the section 1
order is issued by FERC. Assuming that the FERC order is not
issued much before the allotted 90 day period in the bill, this would
allow about 150 calendar days for negotiation. Hopefully, the nego-
tiations will not take this long, as the issues are certainly not new
to the parties as shown by the FWS letter. However, if the parties
are unable to reach agreement after a good faith effort within this
period, paragraph (2) of this subsection of the amended bill pro-
vides a procedure under which FERC will issue a binding order re-
garding the study. FERC will have 60 calendar days to do so, al-
though this time may be extended by FERC for another 45 calen-
dar days. If the Commission has to exercise this authority because
of a failure of the parties to reach an agreement, FERC may, but is
not required to, obtain written comments or hold hearings. Fur-
ther, FERC, in order to facilitate its efforts, is authorized to consid-
er any information provided by stipulation by the parties that
result from their negotiations. FERC, however, is not limited to re-
lying on only stipulated information, nor is FERC precluded from
congidering input from other public or private entities or persons.
FERC should act on the best information available.

The Committee does not want to unduly delay the effectiveness
of the section 1 order. Thus, this paragraph makes clear that in
any judicial review of that order the FERC order under paragraph
(2} shall not be a basis for reviewing the section 1 order or for stay-
ing its effectiveness.

Paragraph (3) of subsection (a) provides that the gection 1 order
shall be effective and final when the joint fish and wildlife study
agreement is filed at FERC, or 60 calendar days after such order is
issued, whichever comes first. The section 2 FERC order, if any,
will be effective and final when issued. Each order and the joint
agreement, when effective, must be enforced by EFRC using the
applicable provisions of the FPA. For that purpose, it is intended
that the joint agreement shall be treated as if it was an order
under the FPA, The license will be obligated to pay its assigned
share of the studies as directed by FERC.

Paragraph (4) of subsection (a) provides for public participation
in the studies and the public availability of the report. It also di-
rects that FERC consider the report in accordance with applicable
law,

The State of Idaho is a party to the Settlement Agreement and
would have been welcomed by the Committee as a party to the ne-
gotiations. However, in discussions with the State Attorney Gener-
al’s Office, that office was fearful that the Idaho legislature might
not want to be bound through Congressional action by the joint
agreement or FERC order. Thus, the State declined to be named as
a party unless it could be free of that responsibility.
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The legislation, however, gives the State an option to participate
in good faith at any time prior to the effective date of the section 1
order. The earlier the better, of course, because it would not be
helpful if the State entered at the last moment and tried to reopen
matters already agreed to by the participants. Of course, the
State's participation is conditioned on the Governor agreeing at the
outset to be bound by the joint agreement or the FERC order.

Subsection (c) provides for the Federal funding of the studies. It
directs the Federal fish and wildlife agencies, subject to congres-
sional appropriations, to use available funds to finance their share
of the studies and evaluations and to seek additional funding. The
joint agreement or FERC order shall spell out the Federal share
which the Committee expects will be reasonable. The costs of the
studies and evaluations, or the studies and evaluations themselves,
are not yet known, but the clear intent is that all parties partici-
pate financially in them. This is not to be financed primarily by
the Federal agencies. Such participation can, of course, be in kind
or money, or both.

The legislation directs that the Federal agencies periodically con-
sult the affected Indian tribes and others in the conduct of the
studies, including interested States, environmental groups, and
others. Presumably, the agencies will consult during the negotia-
tions ag well. -

Section 4.—Providing Information to Congress

This section directs FERC and the other Federal agencies to keep
the Committee informed about the actions taken or planned under
the bill to ensure full and timely implementation. If delays occur,
the Committee wants to learn about them.

AGENCY VIEWS

U.8. Housk oF REPRESENTATIVES,
CoMMITTEE ON ENERGY aND COMMERCE,
Washington, DC, February 9, 1987.

Hon. MartHA O. HESSE,

Chmggan, Federal Energy Regulatory Commission, Washington,

Hon. FI;LANK DunkLE,

Director, U.S. Fish and Wildlife Service, Department of Interior,
Washington, DC.

Hon. ANTHONY J. CAllo,
Administrator, National Oceanic and Atmospheric Administration,
Washington, DC.

Dear Mapam CHarrMaN Hesse, DirgcTor DUNKLE, AND ADMINIS-
TraTOR CaL10: On October 30, 1986, Chairman Hesse wrote advising
our Committee that she was committed te “request that the Com-
misgion, Within ninety days of passage of HR. 5465 by the Con-
gress, issue an order in Docket No. ELE5-38-000 relating to the pe-
tition for declaratory order filed by the Idaho Power Company.”

More than ninety days have passed and to my knowledge that
commitment has not been fulfilled. That is troublesome. I request
that the Commission Provide to the Committee a detailed chronolo-
gy of the Commission’s actions in this matter from the date of the

H.Rpt. 100-418 0 - 2
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declaratory order until the congressional enactment of HR. 5465
and a detailed explanation as t¢ why the Commission did not act
favorably or unfavorably on the petition. Please include the identi-
ty of any legal issues arising from this petition. Please also explain
in detail (a) the effect of the order and related stipulations if it is
adopted, including its effect on fish and wildlife interests, and (b)
whether or not the Commission can modify the order in a manner
that reasonably achieves (consistent with the policy and require-
ments of the amended Federal Power Act) for the remaining term
of the license only those limited objectives that need to be achieved
by the petitioner. I understand that all parties and intervenors, in-
cluding the Federal and State fish and wildlife agencies, support a
petition. Is that true?

When Congress considered H.R. 5465 in the 98th Congress and
adopted the Swan Fallg provision, this Committee believed that the
requested reiief by the petitioner was far too broad. It should not,
in light of recent amendments to the Federal Power Act, apply or
restrict the Commission or the fish and wildlife agencies in reli-
censing proceedings. Further, it was our clear intent that fish and
wildlife will not be adversely affected. Obviously, I want to know
whether or not the Commission will be able, absent special legisla-
tion such as H.R. 519, to meet these concerns adequately through
the Commission’s administrative proceedings.

As you know, H.R. 519 and S. 214 have been introduced in this
Congress. These bills are identical to the provisions enacted in the
last Congress, but vetoed by the President. As you also know, when
that provision was adopted by the Congress, this Committee under-
stood that all fish and wildlife interests were satisflied with the pe-
tition pending at the Commission and thus had no objection to the
legislation. We understood that the stipulation would be a part of
the order and would protect those interests, although not resolve
the issues concerning water flows, etc., for fish and wildlife. Howev-
er, only a few days ago, I received the enclosed letter and attach-
ments from the Golden Eagle Audubon Society of the National Au-
dubon Society. The letter and attachments indicate some opposition
apparently was adopted on January 5, 1987 or just prior to the in-
troduction of the bills. Thus, it appears that even the House and
Senate sponsors were unaware of that opposition. It is not clear
that the opposition is soundly based.

My concern is primarily with one of the letters included in the
attachment. That September 7, 1985 letter from the U.S. Fish and
Wildlife Service advises your agency that the minimum flows pro-
posed under the declaratory order would appear to be inadequate
to meet the needs of the Service in its administration of the Deer
Flat National Wildlife Refuge in southwest Idaho. The enclosed
chart entitled ‘Snake River NR Murphy Summary Hydrograph
Avg. and Min. 1972-1983" which was given to cur staff last week
by representatives of the National Audubon Society and Friends of
the Earth seem to confirm the Service's contention.

While I am very sympathetic to the need to resolve this petition
in order to settle the underlying controversy and want to work
closely with Congressman Stallings and Senators Symms and
McClure to achieve that result if possible, I aiso want to be assured
that this declaratory order adopted by the Commission (either
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under existing law or under the pending legisiation) is sound envi-
ronmentally and will not result in adverse consequences for the
Federal refuge or fish and wildlife resources and that it will not
result in any precedent (adverse or otherwise) relating to Federal
refuges and their need for water. 1 reiterate my understanding that
the adopted stipulations will be a part of the order and will pre-
serve fish and wildlife interests. I know that Subcommittee Chair-
man Sharp, whose Subcommittee now has jurisdiction of this
matter, and the former Subcommitte Chairman, Congressman
Markey, share these views.

I, therefore, request that the Commission, the U.5 Fish and
Wildlife Service and the National Marine Fisheries Service prompt-
ly examine these matters and advise the Committee whether or not
the allegations and concerns are real, whether the Commission, in
approving the petition under existing law, can ensure that any ad-
verse consequences will be prevented or adeguately mitigated,
whether legislation would be required, whether the petition should
be approved at all, and whether or not the stipulations adequately
protect fish and wildlife interests, '

I request your independent responses to the above matters not
later than 33’ days after receipt of this letter. Please provide a copy
of your responses to Chairman Sharp and the House and Senate
sponsors of the legislation.

I observe that the Subcommittee on Energy and Power will prob-
ably markup the bill (H.R. 519) this week.

With best wishes.

Sincerely,
Joun D. DincELL, Chairman.

FEpERAL ENERGY REGULATORY COMMISSION,
Washingtaon, DC, February 27, 1987.
Hon. Joun . DINGELL,
Chairman, Committee on Energy and Commerce,
U.S. House of Representatives, Washington, DC.

DeaR Mg. CHAIRMAN: Thank you for your letter of February 9,
1987, in which you posed a number of questions concerning the pe-
tition for declaratory order filed with the Federal Energy Regula-
tory Commission, in Docket No. EL85-38-000, by the Idaho Power
Company (IPC) and the State of Idaho (Idaho). The petition re-
quests the Commission to find in the public interest, and thus ap-
prove, a settlement agreement between IPC and ldaho for the sub-
ordination of IPC’s water rights at the Swan Falls Project on the
Snake River. Enclosed is a chronology of events affecting this pro-
ceeding.

The Commission has not yet acted on the petition, because it
needs additional information to resolve certain factual and legal
issues. Legal issues raised in the ELB5-38 proceeding inciude: (a)
whether an environmental impact statement is needed; (b) whether
there is a federal reserved water right for the downstream Deer
Flat National Wildlife Refuge {Refuge); {c) whether the settlement
comports with the Fish and Wildlife Program of the Northwest
Power Planning Council; and (d} whether the settlement complies
with Section 10{a)(1) of the Federal Power Act.
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As I have previously stated, I place a high priority on the resolu-
tion of this matter. To assist staff in its review of this matter, the
Director, Office of Hydropower Licensing, by letter dated January
30, 1987, requested Idaho and IPC to provide technical information
relating to the agreement. By letter of January 30, 1987, the Direc-
tor also requested the U.S. Department of the Interior (Interior)
and National Marine Fisheries Service (NMFS) to provide clarifica-
tion of their roles in the water right allocation process identified in
the agreement. In addition, the National Wildlife Federal (INWF)
was requested to provide data to support its assertions that the
flow reduction would adversely affect various environmental re-
sources. Idaho and IPC were requested to provide the information
or a schedule for filing the information by March 16, 1987. Interior,
NMFS, and NWF were requested to provide this information by
March 2, 1987. Enclosed are copies of these letters.

You asked whether all parties and intervenors support the peti-
tion. Under the Commission’s rules of practice and procedure, to be
a party in a proceeding one must be the applicant or be granted
intervention. 18 C.F.R. § 385.102(c} (1986). Parties to the proceeding
are IPC, NMFS, and the Idaho Natural Resources Legal Founda-
tion, Inc. The parties support the settlement agreement. Interior
and the Idaho Wildlife Federation (IWF) have filed late motions to
intervene, which the Commission has not yet acted on. Interior
supports the settlement agreement; IWF opposes it. The Golden
Eagle Audubon Society and the Idaho Consumer Affairs, Inc., nei-
ther of which is a party, have filed protests and letters in opposi-
tion, requesting (as does the IWF) that the Commission hold public
hearings in ldaho before acting on the petition.

Thank you for your interest in this matter. If [ can be of any fur-
ther assistance on this or any other Commission matter, please let
me know.

Sincerely,
MarTHA O. HESSE.

Enclosures.
CHRONOLOGY

November 22, 1982—Decision of Idaho Supreme Court that IPC's
water rights at Swan Falls were not subordinated.

December 1, 1982—Governor requests FERC to include provision
in license that would subordinate project water rights.

December 22, 1982—License issued with Article (¥43) allowing
Governor 90 days to submit specific recommendations and support-
ing information.

March 18, 1983—Governor requests subordination provision in
Swan Falls license. .

March 30, 1983—IPC opposes Governor’s request.

April 12 and 21, 1983—IWTF opposes Governor's request.

November 27, 1984—Petition for declaratory order filed with at-
tached settlement agreement.

January 9, 1985—NMFS intervenes in opposition to settlement.

January 14, 1985—Letter in opposition to settlement (Mark Hil-
liard).

January 18, 1985—Golden Eagle Audubon Society resolution op-
posing settlement.
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February 7, 1985—IWF resolution and letter in opposition to set-
tlement.

April 1, 1985—Idaho Natural Resources Legal Foundation, Inc.
intervenes in opposition to settlement.
. Julgr 18, 1985—Public notice of petition for declaratory order
issued.

July 31, 1985—NMFS and INRLF offer of settlement and stipula-
tions.

September 7, 1985—~USFWS letter expresses concern that settle-
ment could impact Deer Flat National Wildlife Refuge.

September 26, 1985—IWF letter stating additional environmental
COncerns.
M_I'i'iec)ember 3, 1985—Letter in opposition to settlement (Harold

iles).

December 16, 1985—Letter in opposition to settlement (Idaho
Consumer Affairs, Inc.).

March 11, 1986—IWF intervenes in opposition to settlement.

March 17, 1986—Interior intervention, offer of settlement and
stipulations.

October 30, 1986—H.R. 5465 passed.

U.S. DEPARTMENT oF COMMERCE,
Na1ioNaL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
Washington, DC, March §, 1987,

Hon. Joun D. DINGELL,
Chairman, House Committee on Energy and Commerce,
House of Representatives, Washington, DC.

Dear Mr. DinceLL: You have asked for the views of the National
Marine Fisheries Service (NMFS) regarding the Petition for Declar-
atory Order filed with the Federal Energy Regulatory Commission
(FERC) by the Idaho Power Company (IPC), Docket No. EL-85-38-
000. NMFS has no objection to its approval provided there is con-
current approval of the Offer of Settlement between NMFS and
IPC dated July 30, 1985.

The Petition was originally filed in 1984 and addressed eight hy-
droelectric projects in the Snake River drainage. It requested FERC
recognition for a water rights settlement between the State of
Idaho and the IPC, known as the Swan Falls Agreement. In 1985,
NMFS filed a motion to intervene in the FERC proceedings fo con-
sider the Swan Falls Agreement because of the Agreement’s goten-
tial adverse effects on anadromous fishery resources in the Snake
River Basin below Hells Canyon Dam. As you know, these salmon
and steelhead resources, and the fisheries that depend on them,
have been severely reduced due to hydroelectric development and
operation. NMFS was also concerned with Paragraph 11 of the
Agreement, which stated that it would be presented to FERC as a
“comprehensive plan” for the Snake River under Section 10 of the
Federal Power Act.

After negotiations with the State of Idaho and IPC, NMFS
agreed to a joint Offer of Settlement that would allow the Petition
and the Swan Falls Agreement to be approved by FERC. The Set-
tlement clarifies that neither the State nor [PC are requesting that
the Swan Falls Agreement be accepted in satisfaction of Section
10(a) of the Federal Power Act, and states NMFS' view that the
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Agreement does not represents a comprehensive plan which fully
takes into account the public interest in anadromous fisheries. It
also provides that nothing in the Agreement, or FERC's approval
of it, will preclude compliance with existing fisheries flow regimes
or limit the Commission’s consideration of improved flow regimes
and other fishery conditions for anadromous fish. This last provi-
sion is of critical importance {0 NMFS and to efforts to restore
Snake River fisheries. The Northwest Power Planning Council re-
cently adopted an interim goal of doubling current runs in keeping
with the Pacific Northwest Electric Power Planning and Conserva-
tion Act. Achievement of this goal will undoubtedly require im-
proved fish habitat conditions in the Snake River drainage.

Thus, as long as the Commission approves the Settlement, its ap-
proval of the Petition for Declaratory Order should have no effect
on anadromous fishery resources below Hells Canyon Dam. Simi-
larly, approval of the Petition should have no effect on the federal-
ly protected or reserved water rights that will be formally adjudi-
cated for the Snake River. NMFS cannot comment on the effects of
such approval on resident fish and wildlife resources above Hells
Canyon, which is the issue raised by the letters of the U.S. Fish
and Wildlife Service and the Audubon Society that you reference.

Finally, we see no reason why legislation would be required for
FERC approval of either the Petition or the Offer of Settlement.
Currently authority under the Federal Power Act appears ade-
quate for this purpose.

Thank you for the opportunity to summarize our views on this
important fisheries issue.

Sincerely,
AnTtHONY J. CALlo.

U.S. DEPARTMENT OF THE INTERIOR,
Fiss AND WILDLIFE SERVICE,
Washington, DC, April 14, 1987.
Hon. JouN D. DinGELL,
Chairman, Committee on Energy and Commerce,
{/.8. House of Representatives, Washington, DC.

Dear Mr. CHairMmaN: I have received your letter of February 9,
1987, requesting that I review matters concerning the petition for
declaratory order filed by the Idaho Power Company (IPC) for the
Swan Falls hydropower project. The power company is seeking ap-
proval of a settlement agreement between IPC and the State of
Idaho concerning subordination of the IPC's water rights at the
Swan Falls project for future upstream irrigation uses.

Over a year ago the Fish and Wildlife Service (Service) deter-
mined that the agreement between IPC and Idaho, standing alone,
proposed flows which could be inadeguate to protect fish and wild-
life resources. The Service outlined its concerns in the September
7, 1985, letter which you reference. Specifically, these concerns are
that the minimum flows of 5,600 cubic feet per second (cfy) from
November to March and 3,900 cfs from April to Qctober could ad-
versely affect the island segment of the Deer Flat National Wildlife
Refuge and could be inadequate for the protection of downstream
fishery resources, including anadromous fish and white sturgeon,
listed by the State of Idaho as a species of special concern.
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In order toc ensure the protection of the Refuge and other affect-
ed resources, appropriate Department of the Interior (Department)
officials negotiated a March 18, 1986, Offer of Settlement (copy en-
closed for your reference) with IPC and Idaho which would allow
the IPC/Idaho agreement to be ordered by the Federal Eneregy
Regulatory Commission (Commission) without our opposition pro-
vided the agreement would not be perceived as preventing the De-
partment from requesting adequate flows later in the process. Sec-
tion 3 of the Offer of Settlement was included to clarify the posi-
tion that the Service reserves the right to request adequate mini-
mum streamflows in the segment of the Deer Flat National Wild-
life Refuge and to proctect other fish and wildlife interests. It is the
Service’s position that the Commission's approval of the agreement
and issuance of the declaratory order would not preclude the Com-
mission from considering and ordering an alternative flow regime
for the Snake River based upon the recommendations of the Serv-
ice to provide for adequate minimum instream flows to protect the
fishery resourses of the river. However, it is not known whether
the Commission agrees with this position or will require adequate
minimum flows through its administrative process. The settlement
agreement was presented before the Commission fogether with the
Department’s Motion to Intervene.

It is my understanding that the IPC/Idaho agreement, in con-
junction with the Offer of Settlement, would establish the mini-
mum flow required for the Swan Falls project. If deemed necessary
by the Commission, flows above this “floor’” may be required for
other purposes including the protection of fish and wildlife as well
as to meet the needs of the Refuge. At this time insufficient infor-
mation exists for the Service to accurately estimate the flows nec-
essary to protect the Refuge. The Service's analysis of the possible
effects of actually reaching the minimum flows contained in the
IPC/Idaho agreement outlined in the Service’'s March 11, 1985,
memorandum should be verified through an actual in situ study
evaluating the effects of the proposed flows and determining the
flows and water level needed to protect the integrity of the Refuge.
Furthermore, studies are necessary to determine flows adequate to
flush salmon and steelhead smolts downstream and protect white
sturgeon.

It is my further understanding that the adoption of the entire
package would not interfere with the Department proceeding with
its attempts to quantify the reserved water rights necessary to pro-
tect the Refuge. It is anticipated that the Department will assert
its claims during ongoing negotiations with the State of Idaho. If
these negotiations break down, the State is expected to file a gener-
al adjudication of all rights to the use of the surface waters of the
Snake River Basin and Federal reserved water right claims will be
resolved then.

In summary, the Service is not opposed to the Commission order-
ing the adoption of the IPC/Idaho agreement provided the Offer of
Settlement, which has ben signed by the Secretary of the Interior
and representatives of the IPC and State, is also adopted.

Finally, I do not see the need for legislation to resolve this situa-
tion. The Commisson’s authority under the Federal Power Act to
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approve the agreement and Offer of Settlement appears to be suffi-
cient.
Thank you for the opportunity to provide this information.
Please feel free to contact me should you have any questions.
Sincerely,
Frawx Dunkis, Director.

Enclosures.

U.S. House or REPRESENTATIVES,
CoMMITTEE o ENERGY AND COMMERCE,
Washington, DC, March 16, 1987,
Hon. MarTHA O, HESSE,
Cha%gan, Federal Energy Regulatory Commission, Washington,

Dear Mapam Cuairman: Thank you for your February 27, 1987
reply on my February 9 letter about H.R. 519 and a petition by the
Idaho Power Company concerning the Swan Falls Project (No.
E1.85-38-000).

I appreciate your advising the Committee that the Federal
Energy Regulatory Commission (FERC) “has not yet acted on the
petition because it needs additional information to resolve certain
factual and legal issues.” What troubles me i5 that this matter has
been pending at FERC since 1984 and last October you committed
to “request” the Commission '‘within ninety days of passage of
H.R. 5465 by the Congress” to issue an order in this case. I under-
stand that to be a real commitment. As I understand the matter,
that request was never made. Instead, on January 30 FERC sent
letters to obtain additional information. I cannot imagine that
FERC was unaware of this information gap on October 30, 1986
when you wrote to me, inasmuch as the President vetoed H.R. 5465
on November 1, 1986,

I do not object to your seeking new information. But I am trou-
bled that FERC waited until January 30 to do so. I am also both-
ered that you gave Idaho Power an indefinite time to reply, while
others had only 30 days.

I am equally bothered that your letter did not reply fully to all
my requests for information, including the information requested
in the last three sentences of the second paragraph of my letter. I
request that information, together with a copy of the replies to
your January 30 letters. Also, please explain in more detail these
“legal issues’ and the basis for them. Please provide any memoran-
da in FERC files about them,

I note that you did not write to the Idaho Department of Fish
and Game which, according to some sources, is thought to be op-
posed to the petition and legislation, although you did write to the
Governor. Please explain why you have not written to that agency.

Enclozed in a copy of a March 3, 1987 letter from the National
Marine Fisheries Service which describes that agency’'s understand-
ing of the settlement and the effect of the petition with the approv-
al of FERC. Do you agree with the Service’s understanding?

Also enclosed is a copy of a letter from the National Audubon
Society.

Please also provide the Commission's view on the legislation.
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I do not plan to schedule the legislation for full Committee con-
sideration at least until all this information is received. I request
your reply within 30 days.

With best wishes,

Sincerely,
Jouw D. Dingriy, Chairmar.

FeEDERAL EnERGY RECULATORY COMMISSION,
Washington, DC, April 15, 15987.
Hon. Joxun D, DingeLr,
Chairman, Committee on Energy and Commerce,
U.S. House of Representatives, Washington, DC.

DeEar Mr. CHairManN: Thank you for your letter of March 16,
1987, in which you posed additional questions concerning the peti-
tion for a declaratory order filed with respect to the Swan Falls
agreement by the Idaho Power Company (IPC) and the State of
Idaho (Idaho), in Docket No. EL85-38-000.

I share your wish to resolve this matter as soon as possible. How-
ever, as illustrated by the correspondence to you from the Idaho
Wildlife Federation (IWF) and the National Audubon Society (NAS)
(attached to your letter), the settlement agreement pending before
the Commission apparently has not satisfied everyone’'s concerns.
Following my October 30, 1986 letter, I directed staff to carefully
review the record in this proceeding in order to prepare a recom-
mendation for the Commission on this matter. Staff review indicat-
ed that more information was needed before I could recommend
any particular course of action to the Commission on this matter.
Accordingly, the Commission staff sent letters to the appropriate
entities requesting additional information.

The issues described in my February 27, 1987, letter to you, and
of which you want a more detailed explanation, are those raised by
IWF in its petition to intervene. First, IWF asserts that a grant of
Idaho's and IPC's request to reduce instream flows below the Swan
Falls hydroelectric project would constitute a major Federal action
that would significantly affect the river, fish, riparian habitat, rap-
tors, mammals, and other wildlife values in and adjacent to the
river area, as well as the economic wellbeing of Idaho's citizens. As
a consequence, IWF argues that the Commission must prepare an
environmental impact statement to review the impacts of approv-
ing the agreement.

cond, IWF asserts that the Commission should not approve re-
duction of instream flows below that which is necessary to protect
the Government's reserved right in unappropriated water for the
purposes of the Deer Flat National Wildlife Refuge.

Third, IWF states that, in order for the Commission’s action with
respect to the settlement to be consistent with its responsibilities
under the Pacific Northwest Electric Power Planning and Conser-
vation Act, the Commission must protect, mitigate, and enhance
the wildlife at the Deer Flat Wildlife Refuge, other wildlife species,
and the white sturgeon population below Swan Falls. IWF asserts
that the minimum stream flows proposed by Idaho and IPC would
damage rather that protect the habitat of the white sturgeon, and
that a reduction of the stream flow below Swan Falls will signifi-
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cantly and adversely affect wildlife in the Deer Flat Refuge during
the critical nesting period.

Fourth, IWF states that the Commission’s exercige of its compre-
hensive planning responsibilities under Section 10(a)X1} of the Fed-
eral Power Act requires it to consider the needs of the white stur-
geon and of wildlife in the Deer Flat Wildlife Refuge. In conclusion,
IWF requests an evidentiary hearing to develop a record to estab-
lish the public interest.

In order to meet the statutory responsibilities and standards ap-
plicable to its action on the Swan Falls settlement, the Commission
must have an adequate evidentiary record before it. It was for this
reason that the Commission staff requested additional information
from the appropriate entities.

You express concern that the Commission staff's request for addi-
tional information gave IPC “an indefinite time” to reply, while
others were given only 30 days. In fact, both IPC and Idaho were
requested to respond, or to provide a schedule for responding,
within 45 days from the date of staff’s letter. The letters to the
three other entities—Interior, NMFS, and IWF-—requested a re-
sponse within 30 days, because the information sought from those
parties was significantly less than that sought from Idaho and IPC.
As you requested, I enclose copies of the responses we have re-
ceived to date. We have not as yet received a response from Interi-
or, and Idaho and IPC have requested more time to respond.

You indicated that my February 27, 1987, letter to you did not
respond to the request in your February 9, 1987, letter for (1) an
explanation of the effect of granting the petition for declaratory
order, and whether such grant could modify the petition to reason-
ably achieve only those limited objections that need to be achieved
by the petitioners during the remaining license term; and (2) clari-
fication of whether all intervenors support the petition. Regretably,
until staff has an opportunity to review the additional information
requested, I am not in a position to respond to the first request. For
the same reason, ! cannot express an opinion on NMFS’ under-
standing of the settlement and the effect of the petition if ap-
proved. After the staff obtains more information and makes its rec-
ommendations, the Commission will be in a position to consider the
matter. As to the second request, as my February 27 letter stated,
IPC, NMFS, and the Idaho Natural Resources Legal Foundation,
Inc. have party status and support the settlement; Interior and
IWF have filed late motions to become parties; and Interior sup-
ports the settlement but IWF opposes it.

You asked why the staff wrote to the Governor of Idaho instead
of the Idaho Department of Fish and Game (IDFG). It was the Gov-
ernor who initially requested the Commission to subordinate IPC’s
water rights at the Swan Falls Project and who represents Idaho in
the proceeding. IDFG has not participated in the proceeding. How-
ever, in an April 8, 1987, letter to me, the Director of IDFG stated
that the Governor’'s position reflects that of IDFG.

Until staff has provided me with its recommendations on this
matter, I no not know whether legislation is necessary to resolve
the Swan Falls matter. Of course, I have no objection if the Con-
gress wishes to enact a legislative solution to the matter.

In response to your request for any memoranda in FERC files re-
lating to the legal issues raised in Docket No. EL85-38-000, I am
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pleased to enclose these memoranda and related documents filed in
the docket. The memoranda from Commission staff are internal
documents whose confidentiality should be maintained in order to
protect the integrity of the Commission’s decisionmaking process.

Thank you for your interest in this matter. Your letter will be
placed in the Commission’s public files in association with Docket
No. EL85-38-000. If I can be of further assistance in this or any
other Commission matter, please let me know.

Sincerely,
Y MartHA Q. HEssg, Chairman.

U.S. House oF REPRESENTATIVES,
ComMITTEE ON EnERcY aND COMMERCE,
Washingtor, DC, March 16, 1987.

Hon. Joun D, DiNGELL,
Chairman, Committee on Energy and Commerce,
House of Representatives, Washington, DC.

Dear Mgr. CaAirMaN: Thank you for your letter regarding the
Swan Falls Agreement. In my previous letter to you (copy en-
closed), I described the views of the National Marine Fisheries
Service (NMFS). That letter further described actions that NMSF
had taken leading to a settlement that we believed would clear the
way toward rapid approval by the Federal Energy Regulatory Com-
mission (FERC) of the Petition for Declaratory Order filed by the
Idaho Power Company (IPC). The settiement was intended to defer
potential conflicts over water flows for anadromous fish by preserv-
ing the status quo. It ensured that the Agreement could not be
used to shield IPC from having to modify its operations for fishery
purposes in the future. With this interpretation of the settlement,
a Section 10(a) evaluation would be unnecessary. Similarly, we be-
lieve that an Environmental Impact Statement is unnecessary
since, approval of both the settlement and the Agreement would
have no substantive effects on the human environment.

After reading Chairman Hesse's letter to you, it appears that
FERC considers the petition to be a major license modification. If
that assumption is correct, then our settlement cannot be relied on
to defer full evaluation of the fisheries issues. The Commission will
have to take the Columbia River Basin Fish and Wildlife Program
(Program) into account to the fullest extent practicable. One of the
key provisions of the Program is a water budget which identifies
river flows that are necessary for spring migrating salmonids in
the Snake River. Thus far, these flow levels have not been met be-
cause of several problems, including the lack of participation by
IPC. This issue would have to be resolved.

The Commission will also have to provide equitable treatment
for fish and wildlife as specified in the Pacific Northwest Electric
Power Planning and Conservation Act (PNEPPCA) and the Electric
Consumers Protection Act (ECPA). Conformity with all pertinent
provisions of the Program as well as the PNEPPCA and ECPA
would require extensive deliberation and could greatly extend the
time required for approval of the Petition.

Thank you for the opportunity to reaffirm and clarify our views.

Sincerely,
(For Anthony J. Calio).
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Enclosure,
FepErar ENERGY REGULATORY COMMISSION,
Washington DC., June 15, 1987,

Hon. Joran D. DingeLL,
Chairman, Commitiee on Energy and Commaeree,
House of Representaiives, Washington, DC.

Drar CHalrRMaN DingerL: Thank you for your letier of May 12,
1987. In that letter you request an explanation and discussion of
?{urﬁ usnldgerstanding of the impact of pending legislation, S, 214 and

1 appreciate the opportunity to comment on these bills. If I can
be of any further assistance, please do not hesitate to contact me.

Sincerely,
Martra O. Hessk.

Enclosure.
REPORT ON S. 214 AND H.R. 519! SWAN FALLS PROJECT NO. 503

Chairman Dingell, in his letter of May 12, 1987, requested an ex-
planation and discussion of our understanding of the impact of
pending legislation relating to the Swan Falls Project No. 503.

The pending legislation, S. 214 and H.R. 518, concerns a petition
by Idaho Power Company (IPC) for a declaratory order and an at-
tached settlement agreement (Swan Falls water rights settlement)
between IPC and the State of Idaho relating to eight of IPC's li-
censed projects on the Snake River. The petition asks that the
Commission determine that implementation of the settlement
agreement on water rights between IPC and the State of Idaho (1)
would assure a sufficient supply of water to the eight projects; and
(2) would be in the public interest.

Section 1 of S. 214 and H.R. 519 provides that, notwithstanding
IPC's petition for a declaratory order, the Commission is “only au-
thorized and directed, in lieu of the petition request,” to issue an
order that such agreement “shall not be considered by the Commis-
sion,” during the remaining terms of the licenses for the eight
projects, to be (1} inconsistent with the terms and conditions of
such licenses concerning project property or the utilization thereof;
or (2} imprudent for purposes of section 205 of the FPA. The import
of this language would seem to be that the subrogation of water
rights specified by the settlement agreement would not be incon-
sistent with the utilization of the projects as provided for by the
terms and conditions of the licenses. This language of section 1
would appear to dicate the action required of the Commission
within 90 days of enactment.

The Commission’s order would not rule on IPC's petition for de-
claratory order. Nor would the Commission’s order actually “ap-
prove” the settlement. Statements in the present legislative history
that would indicate “approval” would not seem to overcome the
plain language of section 1. However, the overall, but unstated,
effect of the order could be construed as “approval” for the narrow
purposes of barring the Commission from considering the settle-
ment agreement’s consistency with the terms and conditions of the
eight projects’ licenses regarding the utilization of project property
or the prudency of the settlement agreement under section 205 of
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the Federal Power Act. The exzact import of this language is not
entirely clear. It appears that the legislation is designed to protect
IPC from a challenge at the Commissior based on the settlement
agreement for not fully utilizing the power potential of these eight
projects as authorized by IPC’s licenses. This intent is reflected in
the Senate's consideration of S. 214, where the settlement agree-
ment was understood as necessary te “protect Idaho Power against
allegations that it has: First, alienated property, that is, the disput-
ed water rights—which is part of its hydroelectric projects in viola-
tion of standard license fterms and conditions; and second, reduced
the usefulness of its capital investments for purposes of consider-
ation in wholesale ratemaking.” Statement of Senator J. Bennett
Johnston, 133 Cong. Rec. S2207 (February 19, 1987). Apparently,
the settlement agreement was the result of litigation initiated by
IPC to protect itself from challenges that it had failed to protect its
rights to water for its hydroelectric projects and, by deing so, had
caused overcharges to its ratepayers. S. Rep. No. 8, 100th Cong., 1st
Sess. 1-2 {1987). On the other hand, this provision could be read to
bar the Commission from considering whether the utilization of the
eight projects in accordance with the settiement agreement is con-
sistent with all of the license conditions, including those that ad-
dress various environmental matters, such as minimum flows. If it
is the intent of the legislation not to bar Commission consideration
of the consistency of the settlement agreement with all aspects of
the license terms and conditions, this intent could be further clari-
fied by legislative history prior to enactment.

The Senate Report acknowledges that pending before the Com-
mission are: (1) offers of settlement between IPC and the State with
the Department of the Interior, the National Marine Fisheries
Service (NMFS), and the Idaho Natural Resources Legal Founda-
tion, Inc. (INRLF) that resolve their concerns over the effect of the
agreement on fish and wildlife water requirements; and (2) a late
petition for intervention by the Idaho Wildlife Federation opposing
the agreement. The language of the bills provides for no specific
disposition of these pending matters by the Commission. While the
peint is not entirely clear, enactment would presumably mean the
Commission would not rule on these matters, and would dismiss
them, along with a pending petition for late intervention by Interi-
or. This result is indicated by the section 1 use of language that the
Commission is “only authorized and directed” and by the explicit
reference to only the first agreement between IPC and the State.

Section 2, in its first sentence, provides that nothing in section 1
or any Commission order pursuant to section 1 shall be construed
as affecting “any stipulation or other agreement entered into with”
the State or IPC prior to the date of enactment relating to fish and
wildlife matters affected by “any such project.” Presumably this
sentence is a savings provision for fish and wildlife stipulations and
agreements for any of the eight projects. It would seem to apply to
all of the settlements described above. In addition, this language
could be construed as permitting the Commission, in taking the
action mandated by section 1, to take into account alil of the envi-
ronmental settlements. For example, the settlement offer between
IPC, the State of Idaho, NMFS and INRLF provides that nothing in
the settlement, which is the subject of the petition for declaratory
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order currently pending before the Commission, “shall operate tc
preclude or compel compliance with existing fisheries flow require-
ments nor to prevent, compel or limit FERC's consideration of flow
regimes or fisheries conditions for projects in the Snake River.”
Offer of Settlement, filed July 31, 1985, p. 2. Further clarification
of the intended impact of the first sentence of section 2 would be
useful.

The second sentence of section 2 provides that, except as express-
ly provided in section 1, nothing in such section shall affect the ap-
plication or requirements of section 10 or other provision of the
FPA to any person or project. The implication of this sentence
seems to be thet, except for the Commission action directed by sec-
tion 1, section 10 and all other provisions of the FPA would remain
fully applicable to the eight projects which are the subject of the
gettlement agreement.

Accordingly, and while there are some uncertainties as to the
full congressional intent of section 2, the requirements of section 10
of the FPA, including section 10(a)(1), appear to apply to any and
all Commission action regarding the eight projects except for the
Commission action required by section 1. This construction of sec-
tion 2 appears to be supported by the floor statements of Senators
Johnston and McClure, which represent that S. 214 respects vari-
ous environmental agreements’ reservation of the environmental
issues raised by the proposed settlement agreement for disposition
in future relicensing proceedings and “does not affect in any way
requirements that may be necessary as a result of the Electric Con-
sumers Protection Act of 1986 when the dams involved are subject
to relicensing.” 133 Cong. Rec. S2207 (February 19, 1987). Thus, to
the extent this legislation addresses IPC's utilization of the eight
projects to produce less power than that authorized by these
projects’ licenses, this legislation does not appear to insulate IPC
from compliance with either section 10 or current license condi-
tions, designed to address environmental concerns.

Chairman Dingell also requests our view as to what, if any,
impact the pending legislation and resulting order would have on
projects other than the eight IPC projects referenced in the petition
for a declaratory order. The purpose of this legislation appears to
be to shelter IPC from a challenge that producing less power at
these eight projects than is authorized by the projects’ licenses,
based on the settlement agreement, is either a violation of such li-
censes or imprudent under section 205 of the FPA. This question is
project specific. As such, to the extent this legislation is designed to
address this narrow issue, it is difficult to imagine how this legisla-
tion could impact any projects other than the eight projects refer-
enced in the petition for a declaratory order.
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1.5, HousE oF REPRESENTATIVES,
CoMMITTEE 0N ENERGY AND COMMERCE,
Washington, DC, June 28, 1987,

Hon. Frang DUNKLE,

Director, U.S. Fish and Wildlife Service,

Department of the Interior, Washington, DC.

Hon. AntHONY J. CaLio,

Under Secretary, National Oceanic and Atmospheric Administra-
tion, Department of Commerce, Washington, DC.

DEeAR Messrs. DUNKLE AND Car1o: Each of your agencies have re-
sponded to my inquiries concerning the so-called ‘“Swan Falls” leg-
islation by letters dated March 3 and May 26, 1987 from the Na-
tional Oceanic and Atmospheric Administration (NOAA) and April
4. 1987 from the Fish and Wildlife Service.

In ite letter the Figh and Wildlife Service gaid:

It is my understanding that the IPC/Idahio agreement,
in conjunction with the Office of Settlement, would estab-
lish the minimum flow required for the Swan Falls project.
If deemed necessary by the Commission, flows above this
“floor” may be required for other purposes including the
protection of fish and wildlife as well as to meet the needs
of the Refuge. At this time insufficient information exists
for the Service to accurately estimate the flows necessary
to protect the Refuge. The Service's analysis of the possible
effects of actually reaching the minimum flows contained
in the IPC/ldaho agreement outlined in the Service’s
March 11, 1985, memorandum should be verified through
an actual in situ study evaluating the effects of the pro-
posed flows and determining the flows and water level
needed to protect the integrity of the Refuge. Further-
more, studies are necessary to determine flows adequate to
flush salmon and steethead smolts downstream and protect
white sturgeon.

it is my further understanding that the adoption of the
entire package would not interfere with the Department
proceeding with its attempis to quantify the reserved
water rights necessary to protect the Refuge. It is antici-
pated that the Department will assert its claims during on-
going negotiations with the State of Idaho. If these negoti-
ations break down, the State is expected to file a general
adjudication of all rights to the use of the surface waters
of the Snake River Basin and Federal reserved water right
claims will be resolved then.

In summary, the Service is not opposed to the Commis-
sion ordering the adoption of the IPC/Idaho agreement
provided the Offer of Settlement, which has been signed by
the Secretary of the Interior and representatives of the
IPC and State, is also adopted.

In its March 3 letter, NOAA said:

After negotiations with the State of Idaho and IPC,
NMFS agreed to a joint Offer of Settlement that would
allow the Petition and the Swan Falls Agreement to be ap-
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proved by FERC. The Settlement clarifies that neither the
State nor IPC are requesting that the Swan Falls Agree-
ment be accepted in satisfaction of Section 10a) of the
Federal Power Act, and states NMFS’ view that the Agree-
ment does not represent a comprehensive plan which fully
takes inte account the public inferest in anadromous fish-
eries. It also provides that nothing in the Agreement, or
FERC's approval of it, will preclude compliance with exist-
ing fisheries flow regimes or limit the Commission’s con-
sideration of improved flow regimes and other fishery con-
ditions for anadromous fish. This last provision is of criti-
cal importance to NMFS and to efforts to restore Snake
River fisheries. The Northwest Power Planning Council re-
cently adopted an interim goal of doubling current runs in
keeping with the Pacific Northwest Electric Power Plan-
ning and Conservation Act. Achievement of this goal will
undoubtedly require improved fish habitat conditions in
the Snake River drainage.

Thus, as long as the Commission approves the Settle-
ment, its approval of the Petition for Declaratory Order
should have no effect on anadromous fishery resources
below Hells Canyon Dam. Similarly, approval of the Peti-
tion should have no effect on the federally protected or re-
served water rights that will be formally adjudicated for
the Snake River. NMFS cannot comment on the effects of
such approval on resident fish and wildlife resources above
Hells Canyon, which is the issue raised by the letters of
the U.S. Fish and Wildlife Service and the Audubon Socie-
ty that you reference.

Finally, we see no reason why legislation would be re-
quired for FERC approval of either the Petition or the
Offer of Settlement. Current authority under the Federal
Power Act appears adequate for this purpose.

The second NOAA letter was a little more equivocal.

As you know, I have been skeptical about the Settlement Agree-
ment and its impact and the related ‘‘Offers of Settlement”. Letters
from seversl environmental organizations expressing similar con-
cerns have only added to my skepticism. I have been particularly
concerned about your understandings relative to the agreement
and to the pending legislation which the Idaho delegation believes
quite important. Indeed, Congressman Stallings in the House has
strongly urged its enactment. The Congressman and his colleagues
in the genate clearly believe that the legislation is needed. They ail
are unhappy with the slow pace at the Federal Energy Regulatory
Commission (FERC).

Enclosed is a letter I have received from FERC's Chairman, Ms.
Martha O. Hesse, in reply to my May 12, 1987 letter to FERC. Alse
enclosed is a copy of a NOAA filing of June 17 with FERC. Both
documents seem to call into question your understandings.

Let me stress that I generaily do not support speciﬁc;é)roject leg-
iglation and would prefer that such matters be resolved generally
under the Federal Power Act, as amended. However, because of the
long delay at FERC and because of the history of this legislation, I
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feel somewhat constrained to support H.R. 519 so long as I am fully
satisified that, with amendments, it does not adversely affect fish
and wildlife interests.

1 agree with FERC's interpretation of section 1 of the bill. It is
intended solely to protect the power company dur'mg the remaining
term of the license from possible challenges that “it had failed to
protect its rights to water for its hydroelectric projects and by
doing so, had caused overcharges to iis ratepayers.” I alsec agree
that it is not intended as a ruling on the very broad petition to the
power company for a declaratory order or as an “approval” of the
settlement except for these very narrow purposes. I do not, howev-
er, agree that it is intended to “bar” FERC “from considering the
consistency” of the agreement “with all aspects of the license
terms and conditions,” including those that “address various envi-
ronmental matters, such as minimum flows.” Indeed the disclaimer
in section 2 was intended by this Member (in the version included
in the vetoed Appliance legisiation of the 99th Congress) to pre-
clude such an interpretation. However, I agree that a disclaimer
does not have the same impact as a positive statement. Clearly, sec-
tion I must be amended expressly to carry out that intention.

As to the “Offers of Settlement,” FERC indicates, contrary to
your letters, that the bill, “provides for no specific disposition of
these pending matters by the Commission.” Indeed, FERC states
that it would “dismiss’ the offers.

Congressman Stallings (and I believe the Senate sponsors of the
Senate version) and myself all expected a different interpretation
from FERC. Now that our understanding apparently is not fully
shared by FERC, it is clear that the bill must be amended to make
the offers a part of the FERC order. However, even if that is done,
I request your explanation of the effect of that action in light of
the enclosed June 17 filing by NOAA. My view is that the FERC
action in issuing an order should not resuﬁ, in the State, the power
company, or others resolving the water issue to the detriment of
fish and wildlife needs. The NOAA filing suggest that the Swan
Falls Agreement “‘man well create water conditions that are worse
than the most critical conditions previously experienced.” Indeed,
the NOAA filing flatly states that the “offers of settlement submit-
ted to the Commission on behalf of NMFS, Idaho, and IPC cannot
prevent adverse impacts to anadromous fish resources.” If that is
true, what is the purpose of the Offers of Settlement? Clearly, that
was not my understanding.

As to section 2 of the legislation, the conclusion stated in the
next to last paragraph of page 3 of the FERC letter is consistent
with my understanding of the section.

I request that your agencies explain in greater detail what ac-
tions you plan (and when) to ensure adequate water flows for fish
and wildlife, including the refuge. The explanation should identify
any study required for this purpose, indicate when any such study
will ‘23 started, how long they will take, and how they will be fi-
nanced.

I request your reply to the above matters within 30 days after
receipt of this letter. Please do not be late, as the Committee wants
to try to resolve this matter, if possible, before the August recess.
Congressman Stallings informs me of Idaho’s need for early resolu-
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tion and I understand that the Idahce Senators have expressed a
similar need. If you oppose the legislation, please explain why.
Pleage do not repeat an earlier comment by NOAA that you “see
no reason why legislation would be required for FERC approval”
since existing law “appears adequate.” Such a comment is really
not helpful, particularly since action under existing law has not
been forthcoming.

1 am sending copies of this letter to Governor Andrus, the power
company, and several envirenmental groups so they may comment
within the same time frame.

With best wishes.

Sincerely,
Joun D. DmvgeLL, Chairman.

U.S. DEPARTMENT OF THE INTERIOR,
Fisg anp WILDLIFE SERVICE,
Washington, DC, July 81, 1987.
Hon. Joun D). DiNGELL,
Chairman, Committee on Energy and Commerce,
U.8. House of Representatives, Washington, DC.

Dear MR. CuairMaN: Thank you for your letter of June 29, 1387,
concerning the proposed Swan Falls legislation (H.R. 519) directing
the Federal Energy Regulatory Commission (Commission) to issue a
declaratory order with respect to a petition filed by the Idaho
Power Company (Company).

Since many of your questions are technical in nature, I referred
them to the Assistant Director for Fish and Wildlife Enhancement.
His response is enclosed. I trust this will satisfactorily answer your
questions.

The Department of the Interior's (Department) Offer of Settle-
ment was intended to allow the Commission to issue the requested
declaratory order without Departmental opposition, provided the
Swan Falls Agreement would not be used to preclude the Depart-
ment from requesting an adeguate instream flow regime to protect
fish and wildlife resources, or asserting Federal reserved water
rights, at a later time. The Offer of Settlement did not resolve the
issue of adequate instream flows, but rather deferred the issue for
later resolution. Furthermore, the Commission has approved nei-
ther the Offer of Settlement nor the Department’s motion to inter-
vene, thus the QOffer of Settlement is of no force and effect.

As presently written and interpreted by the Commission, H.R.
519 precludes the Commission from addressing the instream flow
issue. The Service can support this proposed legislation, as current-
ly interpreted by the Commission, only if it is amended to clearly
incorporate the Department’s Offer of Settlement and to clarify the
effect of the legislation on fish and wildlife resource issues in sub-
sequent Commission proceedings involving these projects.

Thank you for your interest in this issue.

Sincerely,
Frank Dunkig, Director.

Enclosure.
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U.S. DEPARTMENT OF THE INTERIOR,
Fisy anp WILDLIFE SERVICE,
Washington, DC, July 31, 13887.

To: Director.

From: Assistant Director—Fish and Wildlife Enhancement.

Subject: Response of the Fish and Wildlife Service to June 29, 1987,
Letter from Chairman John Dingell Concerning the Proposed
Swan Falls Legisiation (H.R. 519).

On June 29, 1987, John D. Dingell, Chairman, Committee on
Energy and Commerce, U.S. House of Representatives, wrote to
you regarding H.R. 519, the proposed legislation directing the Fed-
eral Energy Regulatory Commission (Commission) to issue an order
which, in essence, would approve the Swan ¥alls Agreement
{Agreement) for certain purposes. The Idaho Power Company (Com-
pany) requested approval of the Agreement in a petition filed on
November 26, 1984, which is pending before the Commission in
Commission Docket No. EL-85-38-000. That Agreement would es-
tablish the Company's water rights for hydropower generation at
eight projects located in the Snake River in Idaho.

In your letter of April 14, 1987, responding to a previous inquiry
by Chairman Dingell concerning this matter, you informed him
that the Fish and Wildlfie Service (Service) is concerned that re-
ducing the level of flows in the Snake River to minimum flows pro-
posed in the Agreement may result in adverse impacts to impor-
tant fish and wildlife resources. The resources of concern are the
Deer Flat Nationa! Wildlife Refuge, and the anadromous and white
sturgeon fish resources in the Snake River. The extent of impact of
the flows proposed in the Agreement on these fish and wildlife re-
sources is not known at this time; thus, additional studies are
needed. Furthermore, the Agreement would lead to new water
rights, new water project construction and new hydropower project
construction that would have a direct effect on fish and wildlife re-
sources. Public disclosure of the cumulative impacts (both direct
and indirect) of an action by the Commission to concur with the
Agreement should occur pursuant to the National Environmental
Policy Act. The Agreement would foreclose any existing hydropow-
er potential at each of the projects presently operating on the
Snake River. This loss of potential production at existing projects
would speed depletion of the existing energy surplus in the north-
west and lead to the licensing and construction of new projects to
make up the difference.

In his letter of June 29, 1987, Chairman Dingell requested,
among other things, the following information:

1. An explanation of the purpose of the Offer of Settlement
among the Department of the Interior (Department), the Company
and the State of Idaho (Idaho) signed on March 13, 1986; as well as
the Offer of Settlement among the National Marine Fisheries Serv-
ice (Marine Fisheries), the Company and Idaho, signed on July 30,
1985; in light of the June 17, 1987, filing of the Marine Fisheries
stating that “the Offer of Settlement cannot prevent adverse im-
pacts to anadromous fish resources;”
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2. An explanation of the effect of amending H.E. 519 so as to re-
qg(i)re the Commission to approve the Offer of Settlement identified
above;

3. An explanation of actions planned to ensure adequate water
flows for fish and wildlife resources, including the Deer Flat Na-
tional Wildlife Refuge; and

4. An identification of any studies required under (3} above, and
an explanation of when the studies will begin, how long they will
take, and how they will be financed.

The following discussion addresses Chairman Dingell’s concerns.

1. Purpose of the Offer of Settlement

The Marine Fisheries and the Department negotiated separate
Offers of Settlement with the Company and Idaho which were
signled by the parties on July 30, 1985, and March 13, 1986, respec-
tively.

The Department’s Offer of Settlement, Motion for Late Interven-
tion, Motion te Intervene, and Stipulation are pending before the
Commission in the Commission Docket No. EL-85-38-000. The
Commission has not ruled on these motions or approved the De-
partment’s Offer of Settlement. Without Commission approval, the
Offer of Settlement is of no force and effect.

The Department’s Offer of Settlement was intended to allow the
Commission to issue the requested declaratory order without De-
partmental opposition, provided the Agreement would not be used
to preclude the Department from requesting an adequate instream
flow regime to protect fish and wildlife resources or asserting Fed-
eral reserved water rights at a later time. Incumbent in this action
is the need for the Service to collect adequate data to determine
the appropriate flows for protection of fish and wildlife. Thus, as
stated by the Marine Fisheries in its June 17, 1987, filing with the
Commission, the Department’s Offer of Settlement did not resolve
the issue of adequate instream flows, but rather deferred the issue
for later resolution. Unfortunately, as discussed below, H.R. 519 as
presently written may preclude the Commission from ever reach-
ing this important issue.

2. HR. 519

The importance of H.R. 519 as presently written is not clear. For
example, I am concerned about how H.R. 519 would affect the re-
sponsibility of the Commission, the Secretary of the Interior, and
Federal and State fish and wildlife agencies under the Federal
Power Act and other Federal statutes during the remaining terms
of existing licenses or in subsequent Commission proceedings. The
Commission may interpret H.R. 519, as presently written, as au-
thorizing it to ignore fish and wildlife issues. As Chairman Dingell
noted, section 1 of the bill seems to be intended to protect the Com-
pany during the remaining terms of the pertinent licenses from
possible challenges by ratepayers that the Company failed to pro-
tect its rights to water for eight hydroelectric projects. However, as
the Commission states in its June 15, 1987, letter to Chairman Din-
gell, section 1 could be construed as barring the Commission “from
considering whether the utilization of the eight affected projects in
accordance with the settlement agreement is consistent with all li-
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cense conditions, including those that address environmental mat-
ters, such as minimum flows.” Thus, under this interpretation, the
Agreement could be viewed as superseding existing Federal laws
designed to protect fish and wildlife resources despite the “savings
provision” of section 2. Therefore, the Service should oppose such
legislation. If the legislation is pursued, I agree with Chairman
Dingell that H.R. 519 must be amended to order the Commission to
approve the Department's Offer of Settlement and to clarify the
effect of the legislation on fish and wildlife resource issues in sub-
sequent Commission prodeeedings involving these projects.

3. Action Planned to Ensure Adequate Flows

During the fall of 1985, when the Department’s Offer of Settle-
ment was negotiated, Company and Idaho officialz assured the
Service of their willingness and readiness to cooperate in the con-
duct of studies needed to determine the impacts of the flows pro-
posed in the Agreement on fish and wildlife resources in the Snake
River. Since the spring of 1986, the Service has on several occasions
requested the cooperation of the Company and the State to conduct
necessary in situ studies in the Snake River to assess the impact of
various flows on the Snake River Islands segment of the Deer Flat
National Wildlife Refuge. However, studies have not taken place.
At this time, the Service is discussing with Idaho the nature and
extent of the needed studies. I anticipate that the State will au-
thorize the conduct of the studies as outlined below in the near
future. The sources of funding for these studies have not yet been
identified.

4. Identified Study Needs

This has been and will continue to be a low-water year in Idaho.
Winter snow pack was significantly below normal and flows in the
Snake River will be significantly lower than normal Minimal mon-
itoring at this time could produce substantial information. As the
instream flow drops to its annual minimum (lower this year than
most), it would be very useful to conduct the following studies at
the indicated costs:

a. Measure water temperature at select sites in the reach be-
tween Twin Falls and Brownlee Reservoir using recording
thermographs with 30-day capacity ($4,000);

b. Measure dissclved oxygen at the same select sites using
recording equipment and specific point samples at sunrise
($5,500); and

¢. Take aerial photographs at an elevation that would en-
close 2 miles per frame at the projected seasonal low flow to
examine the istand integrity of the Deer Flat National Wildlife
Refuge ($19,000).

Additional in-depth studies are needed to address other aspecis
of lower Snake River flows such as effects of fish habitat quanlity
and quantity, effects on smolt outmigration flows, shape of the
annual hydrography, etc. This information is needed to support the
Department’s water right claims in the Snake River and to make
recommendations for appropriate fish and wildlife mitigation meas-
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ures in subsequent Commission proceedings. These additional stud-
ies are briefly. described in the following attachment.
Howalp E. LAMBERTSON.

Attachment,
Snake River flow study
Coat
Work Estimates
Seoping (hydrogeomorphologist) ... vemsceceeeeneens 912,000
Island Integrity and Fish Habitat:
34 cross-sectione/Aggregate; 3 Aggregates/ gite ..
8-4 sites (27-30 cross-sections)... -
First Field Session:
50 days x 4 persons=200 person GAYE ... 183,750
Travel (about 100 miles/dBY) ... s 2,500
Equipment:
EFIM relateé eqmpment ......... 8,250
Range Finders... re Tt Yo AR R e eR S AT et e e e era ey 6,256
Radios... et et are e nens 1,250
Expendltures “Rebar and ﬂaggmg 1,250

First Field Session Subtotal (depth, velocity, substrat, cover eval-
uation)... " 157,500

Second Field Session Subtotal (etage/ dmcharge evaluatmn) 78,750
Third Field Session Subtotal (stage/discharge evaluation)... 78,750
Aerial Photos:

(3 flight correlated with field seasmns)

Modeling....

Intepretatlon/Analysm
Aerial Photos Subtotal 31,250

TOLAE ... e s s vonsssrerssrenies D081 DU

U.S. DepARTMENT OF COMMERCE,
THE UNDER SECRETARY,
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
Washington, DC, August 31, 19587,
Hon. Joun D, DiNGELL,
Chairman, Committee on Energy and Commerce,
House of Representatives, Washington, DC.

DeAR MR. CHAIRMAN. This is in response to your letter regarding
the Swan Falls legislation, H.R. 519, and the activities of the Na-
tional Oceanic and Atmospheric Administration to ensure adequate
water flows for anadromous fish in the Snake River. H.R. 519
would require the Federal Energy Regulatory Commission (FERC)
to approve a settlement agreement (the Swan Falls Agreement) in-
volving water rights attached to a hydroelectric project located on
the Snake River.

The Department of Commerce (the Department) filed an Offer of
Settlement (copy enclosed at Tab A) with FERC to clarify that the
Swan Falls Agreement submitted by the Idaho Power Company
(IPC) to FERC would not prevent the Department from raising or
FERC from resolving the issue of the adequacy of instream flows
for anadromous fishery resources in subsequent FERC proceedings
involving Idaho Power projects on the Snake River. Additional in-
formation provided by the State of Idaho and the IPC subsequent
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to‘o:é' offer of Settlement confirm that this clarification is re-
quired.

As presently drafted, H.R. 519 could be interpreted to preclude
FERC from addressing instream flow requirements for anadromous
fishery resources in subsequent proceedings involving these
projects. The bill should be amended to incorporate our Offer of
Settlement and to clarify that neither the Swan Falls Agreement
nor the bill can be interpreted to affect further consideration by
FERC of instream flow reguirements for anadromous fishery re-
sources in subsequent proceedings or to be used by FERC as a basis
for not increasing instream flows for anadromous fish. This clarifi-
cation could be achieved, in part, by striking the phrase “Except as
expresgly provided in section 1,” in section 2.

If the bill were amended consistent with our recommendations,
we could support its enactment.

We are enclosing a background report (Tab B) and a report on
the National Marine Fisheries Service activities to ensure adequate
flows for anadromous fish in the Snake River (Tab C).

We have been advised by the Office of Management and Budget
that there is no objection to submission of this letter to the Con-
gress from the standpoint of the Administration’s program.

Sincerely,

(For Anthony J. Calio).

Enclosures.
DEPARTMENT OF COMMERCE,
NaTioNaL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
Orrice oF GENERAL Counser, GCNW,
Seattle, WA, July 30, 1985.
Re Project Nos. 18-000, 503-001, 1975-000, 2055-000, 2061-000,
2726-001, 2777-001, 2778-001.
Hon. KENNETH PLUMB,
Secretary, Federal Energy Regulatory Commission, Washington, DC.
Dear MR. Poums: Enclosed for filling in the referenced proceed-
ings is an Offer of Settlement submitted on behalf of the Idaho
Power Company, the State of Idaho, the National Marine Fisheries
Service and the Idaho Natural Resources Legal Foundation.
Sincerely,
F. Lonraine Bobt,
Staff attorney.
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UNITED STATES OF AMERICA

RN Fepurai ENereY REcULATORY COMMISSION

In the matter of petition for declaratory order by Idaho Power
Company

Project Nos. 18-000, 503-001, 1875-000, 2055-000, 2061-000, 2726~
001, 2777-001, 2778-001

ORDER OF SETTLEMENT

I INTRODUCTION AND EXPLANATORY STATEMENT

On November 26, 1984, the Idaho Power Company (IPCo.) filed a
Petition for Declaratory Order with the Federal Energy Regulatory
Commission regarding the definition of water rights for Projects
No. 18-000, 508-001, 1975-000, 2055-000, 2061-000, 2726-001, 2777-
001, 2778-001. IPCo. submitted an October 25, 1984, Agreement be-
tween the State of Idabo (Idaho) and IPCo. (the Agreement) and re-
quested that the Commission issue a declaratory order that imple-
mentation of the Agreement would assure a sufficient supply of
water for the referenced projects and be in the public interest.

On December 21, 1984, Idaho filed a motion to intervene in the
8roceeding which supported the IPCo’s Petition for Declaratory

rder.

The Natiocnal Marine Fisheries Service (NMFS) and the Idaho
Natural Resources Legal Foundation (INRLF) also filed motions to
intervene in the proceeding, raising concerns over the effect of the
Agreement on downstream flows for anadromous fishery resources,

This order of settlement represents a clarification of the IPCO’s
Petition for Declaratory Order agreeable to the parties. It is sub-
mitted in accordance with 18 C.F.R. § 385.602.

The record in this proceeding consists of the filings of the par-
ties.

II. SETTLEMENT TEEMS

The parties have agreed to the following clarification of the Peti-
tion for Declaratory Order filed in this proceeding.

(1) The Agreement is not being presented to the Commissgion in
this proceeding as a comprehensive plan under Sec. 10(a) of the
Federal Power Act, {16 U.5.C. § 803(a)) nor are the parties now re-
questing that FERC adopt the Agreement as a comprehensive plan
under Sec. 10(a) of the Federal Power Act.

(2) NMFS and INRLF do not agree that the Agreement repre-
sents a comprehensive plan under Sec. 10(a) of the Federal Power
Act which fully takes into account the public interest in anadro-
mous fisheries.

(3) Nothing in the Agreement nor in FERC’s approval of it in
this proceeding shall operate to preclude or compel compliance
with existing fisheries flow regimes nor to prevent, compel, or limit
FERC's consideration or other flow regimes or fisheries conditions
for projects in the Snake River Basin. :
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i1I. CONCLUSIGN

% Wherefore, the parties respectfully request that the Commission
i approve this offer of settlement in accordance with 18 CF.R.
' § 385.602.
Dated this 20th day of July, 1985,
Respectfully submitted,
For tHE Inaso Power CoMPaNTY:
Pavn L. Jaurequs,
Vice-President, Secretary, and General Counsel.
FOR THE STATE oF IDAHO:
JiM JONES,
Attorney General, State of Ideho.
For tHE NATIONAL MARINE
FISHERIES SERVICE:
F. Lorrange Bopy,
Staff attorney.
For THE IDaAHOC NATURAL
RESOURCES LEGAL
FounbpaTion:
Epwin W. STocELY.

Unrtep StaTes OF AMERICA
FeEpErRAL ENERGY REGULATORY COMMISSION

In the matter of petition for declaratory order by Idaho Power
Company

Project Nos. 18-000, 503-001, 1975-000, 2055-000, 2061-000, 2726~
001, 2777-0601, 2778-001

ORDER

1. The Federal Energy Regulatory Commission hereby approves
the Offer of Settlement submitted in this proceeding.

2. The Commission’s approval of the Offer of Settlement does not
constitute approval of or precedent regarding any principle or issue
in this proceeding.

Dated this —— day of July, 1985.

Unrrep States OF AMERICA
FepeEral ENErRGY REGULATORY COMMISSION

In the matter of petition for declaratory order by Idaho Power
Company

Project Nos. 18-000, 503-001, 1975-000, 2055-000, 2061-000, 2726~
001, 2777-001, 2778-001

CERTIFICATE OF SERVICE

I hereby certify that I have this day served, by depositing in the
U.S. mails, postage prepaid, a copy of the foregoing documents on
all parties of record to these proceedings in accordance with the
Rules of Practice and Procedure.
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Dated this 30th day of July 1985, at Seattle, Washington,
F. LorrainNg Bob,
Staff Attorney, National Oceanic
and Atmospheric Administration.

BACKGROUND REPORT ON THE SWAN FALLS AGREEMENT

As a means of resolving litigation and ensuring water rights for
several hydroelectric projects on the Snake River, Idaho Power
Company (IPC) entered into an agreement with the State of Idaho
(Idaho) on October 25, 1984 (Agreement). This Agreement would
ensure a sufficient supply of water for the referenced projects,
allow further depletion of flows in the Snake River regulting from
upstream agricultural development, and increase from 3,300 cfs to
3,900 ¢fs the minimum streamflow at the Murphy gauge. IPC also
requested that FERC issue a declaratory order that implementa-
tion of the agreement would be in the public interest, and would
define water rights for the reference projects.

On January 9, 1987, the National Marine Fisheries Service
{(NMFS) filed an Offer of Settlement with the Federal Energy Regu-
latory Commission (FERC). This offer stipulated that the Agree-
ment not be accepted in satisfaction of section 10(z) of the Federal
Power Act or foreclose on future requests for fishery enhancement
flows in the Snake River. At the time of this Offer of Settlement,
information was not available that fully described potential con-
flicts between the Agreement and anadromous fisheries resources.
New information has been presented by IPC and Idaho, and NMFS
has submitted a Response to Finds that addresses this new infor-
mation.

Idaho and IPC have evaluated the pofential impacts of the
Agreement on Snake River instream flows based upon the lowest
minimum daily flow recorded in the last several decades (4,500 cfs).
They stated that depletions allowed by the Agreement would result
in decreases in flows of 600 cfs (4,500-3900),

Recently available information indicates that monthly average
flows, which are much more likely to occur, are much higher than
4,500 cfs (10 year averages for May-September are: May—16,678;
June—13,858; July-—T,453; August—7,433; and September—9,103).
* Thus, the potential depletion and environmental impacts may be
much greater than implied by Idaho and IPC. The Agreement
could threaten the availability of water needed to ensure down-
stream passage of juvenile anadromous fish.

NATIONAL MARINE FISHERIES SERVICE ACTIVITIES TO ENSURE
ADEQUATE FLOWS FOR ANADROMOUS FISH IN THE SNAKE RIVER

The National Marine Fisheries Service (NMFS) has several ac-
tivities underway to ensure adequate flows for anadromeous fish re-
sources in the Snake River.

First, NMFS has been working with the multi-agency Fish Pas-
sage Center and the Northwest Power Planning Council (the Coun-
ci) to monitor the 1mplementataon of the Snake River Water
Budget called for in the Council’s Fish and Wildlife Program. This
is an ongoing effort that has met with mixed results. Although the
Water Budget for the Snake River consists of 1.2 million acre-feet
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(in addition to base power flows), the mazimum volume ever pro-
vided has been about 450,000 acre feet, or less than half This is
hecause of the need to obtain water releases from Snake River res-
ervoirs operated by the Corps of Engineers, the Bureau of Reclama-
tion, and the Idahe Power Company. To improve this situation, it
would be helpful t¢ have a detailed evaluation of uncontracted,
available water in these reservoirs and commitments from the res-
gr\éoir cperators for the necessary water releases to meet the water
udget.

Second, NMFS has begun looking at the adequacy of the current
water budget in conjunction with the Fish Passage Center, state
and federal fishery agencies, and the Columbia Basin Indian tribes.

There are good indications that the current water budget cannot
ensure sdequate minimum flows (estimated to be 100,600 cfs)
needed to sugment meagures implemented to reverse the decline of
Snake River anadromous fish stocks, including increased hatchery
production and supplementation of naturally spawning stocks and
habitat improvements. In fact, the current Snake River Water
Budget was reduced from levels recommended by NMFS and other
fishery interests because of Council questions about water avail-
ability. As noted shove, these questions can only be answered
through a detailed evaluation of uncontracted, available water and
;:orresponding commitments from reservoir operators for water re-
eases.

Third, NMFS has been an active participant in hydroelectric pro-
ceedings in the Snake River to ensure equitable treatment of anad-
romous fish and their supporting habitat. NMFS has intervened in
all Federal Energy Regulatory Commission (FERC) proceedings
where anadromous fish could be at rigk, including the proceedings
requesting FERC approval of the Swan Falls Agreement. Our Offer
of Settlement with Idaho and the Idaho Power Company in those
proceedings (which is not effective until approved by FERC) was
based on the premise that fish flows would not be adversely affect-
ed by the Agreement. Unfortunately, new information submitted to
FERC by Idaho and the Idaho Power company indicates otherwise.
As a result, the Offer of Settlement can serve little purpose.

NMFS now believes that there should be a thorough evaluation
of potential depletion of anadromous fish flows from the Swan
Falls Agreement and a determination of appropriate limits to
ensure that flows necessary for fish are not depleted before the
Agreement is approved. The evaluations we are suggesting are not
underway or currently financed. Once initiated, they could likely
be completed in less than a year, although negotiation of flow re-
lease commitments could take longer. NMFS would pledge its full
cooperation to such an effort.

O




