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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
R )
Case No. 39576 ) Consolidated Subcase No. 92-00023
)
IDAHO POWER COMPANY, )
Plaintff ) SUPPLEMENTAL AFFIDAVIT OF
- }  SHELLEY M. DAVIS IN SUPPORT OF
V. ) IDAHO POWER COMPANY'S
) MEMORANDUM IN SUPPORT OF
STATE QF IDAHO; C.L. "BUTCH" OTTER, ) CROSS MOTION FOR SUMMARY
Governor of the State of Idaho; LAWRENCE G. ) JUDGMENT
WASDEN, Attorney General of the State of )
Idaho; IDAHO DEPARTMENT OF WATER )
RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources )
Defendants. )
Supplemental Affidavit of Shelley M. Davis in i

Support of Cross Motion for Summary Judgment




STATE OF IDAHO )
} 88,
County of Ada }

SHELLEY M. DAVIS, being first duly swom upon oath, deposes and states as
follows:

1. [ am one of the attormeys representing Plaintiff Idaho Power Company in the
above-entitied action, and make the following affidavit upon my personal knowledge of the facts
and circumstances set forth herein below.

2. In Defendant the State of Idaho’s Memorandum in Response 1o Idaho Power
Company’s Cross-Motion for Summary Judgment the State alleges that Idaho Power Company
used testimony from the October 31, 1990 deposition transcript of Thomas Nelson in its opening
Memorandum in Support of Cross Motion for Summary Judgment out of context.

3. In an effort to avoid such arguments and provide the Court with as complete a
record as possible for it to make its necessary determinations on Summary Judgment, attached
hereto as Exhibit O is a true and correct copy of the complete transcript of the deposition of
Thomas Nelson, taken October 31, 1990.

4. Attached hereto as Exhibit P is a true and correct copy of the uncodified ldaho
Code § 42-1406A as adopted by the 1985 Idaho Legislature, in its original incarnation, the
uncodified amended Idaho Code § 42-1406A also adopted by the 1985 Idaho Legislature, and a
copy of the Statement of Purpose of the 9185 bill.

Dated this 14" day of February, 2008.
IDAHO POWER COMPANY
James C. Tucker, Esq.

Senior Attorney, Idaho Power Company
1221 West 1daho Street

Supplemental Affidavit of Shelley M. Davis in 2
Support of Cross Motion for Summary Judgment




Boise, ID 83702-5627

fames 8. Lochhead, Esg.

Michael A. Gheleta, Esq.

Brownstein Hyatt Farber Schreck, P.C.
410 17 Street, Twenty-Second Floor
Denver, CO 80202
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By 'J /L,,‘ P )

Jokn K. Simipson, 5B No. 4242

" Shelley M. Davis, ISB No. 6788

BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 526

P.O. Box 2139

Boise, [D 83701-213%

Attorneys jor Idaho Power Company

SUBSCRIBED AND SWORN to before me this (% " day of January, 2008.
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CERTIFICATE OF SERVICE

I HERERY CERTIFY that on this 14" day of February 2008, I caused to be served a
true and correct copy of the foregoing SUPPLEMENTAL AFFIDAVIT OF SHELLEY M.
DAVIS IN SUPPORT OF IDAHO POWER COMPANY'S MEMORANDUM IN
SUPPORT OF CROSS MOTION FOR SUMMARY JUDGMENT by the method indicated
below, and addressed to each of the following:

Filed with the Court via Hand Delivery.

Lawrence Wasden

Steven Olsen

Karl T. Klein

Michael C. Orr

700 W. Jefferson, Room 210

P.O. Box 444495

Boise, [ 837114449

Attorneys for Defendant, State of Idaho

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

United States Department of Justice
Environmen: & Nat’l Resources Div
550 W Fort Street, MSC 033

Boise, 1D 83724

Chief, Natural Resources Division
Office of Attorney General

PO Box 44449

Boise, IID 83711-4449

Randall C. Budge
Candice M. McHugh

Racine Olson Nye Budge & Bailey, Chtd.

P.O. Box 1391
Pocatelio, [D 83204-1391

Josephine Beeman
Beeman & Associates, P.C.
409 W . Jefferson Street
Boise, ID 83702

Supplemental Affidavit of Shelley M. Davis in
Support of Cross Motien for Summary Judgment

U.S. Mail, Postage Prepaid
X __ Hand Delivered

Overnight Mail

Facsimile

_ X U.S. Mail, Postage Prepaid
_____Hand Delivered

_ Overnight Mail

_ Facsimile

X U.S.Mail, Postage Prepaid
__Hand Delivered

___ Overnight Mail

~__ Facsimile

_X__U.S. Mail, Postage Prepaid
___ Hand Delivered
____ Overnight Mail

Facsimile

X U.S. Mail
____Hand Delivered
~_ Ovemnight Mail
_ Facsimile

X U.S. Mail
_ Hand Delivered
____ Overnight Mail
_ Facsimile
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Shelley M. Davis
Attorneys for Plaintiff, Idaho Power Company

Supplemental Affidavit of Shelley M. Davis in 5
Support of Cross Motion for Summary Judgment







IN THE DIST COURT OF THE FIFTH JUDTCIAL DISTRICT
THE STATE OF IDAHO, TN AND FOR THE COUNTY OF TWIN FALLS
In Re tThe General )
adjudication of Rights to the)
use of Water from the Snake )
River Drainage Basin Water }
system )y (lase NO. 39576
)
The State of Idaho, ex rel. )
. Keith Higginson in his )
official capaclty as director)
1 oF the Idaho Department ot )
Water Resources, ) ;
)
Petitioner, 3 :
) |
i vs. )
| )
_ United States; State of )
{ Idaho; and all unknown )
' claimants to the use of water)
from the Snake River Drainage) ;
Basin Water Systems, ) f
)
Respondents. } ‘
)
i
EXHIBITS ONLY i
DEPOSITION OF THOMAS (3. NELSCHN
1 i
| octobar 31, 1990
|
i Boise, Idaho
|
1
| BURNHAM. HABEL ‘& ASSOCIATES. INC.
i Certitied Shorthand Reporters
] 139 Main Srreer
i Dost Office Box 852
COPY Boise. ldaho 837011
L Drepared tor 12087 3-453-5700 Reported By
coiteen P. Donerify, C3R

P Mr.

James Tucker




FRAMEWORK FOR FINAL RESOLUTICN
OF SNAKE RIVER WATER RIGHTS CONTROVERSY
INTRODUCTION

The litigation concerning water rights on the Snake River
and its tributaries has focused public attention on the rela-
tionship between hydro-power generation at facilities such as
Swan Falls dam, and upstream water use and development which
impacts the availability of water for power generation. While
the litigation has been costly to the Idaho Power Cocmpany, other
water users, and the State of Idaho and has resulted in uncer-
tainty over future availability of water, it has served to
stimulate much-needed dialogue and study concerning prudent
management of this vital natural resource.

However, Governor John Evans, Attorney General Jim Jones
and Idaho Power Chief Executive Officer James Bruce believe we
have reached the point of diminishing returns in pursuing
further judicial resolution of this water rights controversy.
Achieving a proper balance among competing demands for a limited
resource such as water in the Snake River system is a funda-
mental public policy guestion. Litigation 1is not the most
efficient method to resolve complex public policy questions.
Moreover, adversary- proceedings may not necessarily vyield solu-
tions which reflect the broad public interest as well as the

interests of the proceeding's participants.
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In order to resolve the controversy and settle +the pending
litigation, we have identified a series of ZJjudicial, legislative
and administrative acticns which we agree should be taken in the
public interest, and which would resolve the outstanding legal
issues to our mutual satisfaction.

1. THE MINIMUM STREAMFLOW IN THE STATE WATER PLAN SHOULD
BE ADJUSTED TO 3,%00 CUBIC FEET PER SECCND AT MURPEY GAGE DURING
THE IRRIGATION SEASON AND TO 5.600 CUBIC FEET PER SECOND DURING
THE NON-IRRIGATION SEASON,

The State Water Plan currently provides for a minimum
streamflow of 3,300 c.f.s. on an average daily basis at Murphy
Gage (below Swan Falls Dam). The Plan itself acknowledges that
3,300 c,f.s. is "less than the amount identified as needed for
fish, wildlife and recreational purposes at Swan Falls or down-
stream." The best available hydrologic data indicate that
existing uses result in a potential irrigation season low flow
of approximately 4,500 c.f.s. at Murphy Gage on an average daily.
basis. By raising the irrigation season minimum streamflow, the
state will be able to assure an adequate hydreopower resource
base and better protect other values recognized by the State
Water Plan such as fish propagaticn, recreational and aesthetic
interests, all of which would be adversely impacted by an in-
adequate streamflow, Conversely, by setting the irrigation
seascn minimum flow at 600 c.f.s. below the current actual mini-
mum, the state can allow a significant amount of further
development of water uses without violating the minimum

streamflow.



Non-irrigation season flows are of critical importance to
the preservation of a low-cost hydro base, and to the ability of
the Idaho Power Company to meet the needs of its customers.
Therefore, the State Water Plan should be amended to recognize a
seasonal differential in flows.

Implementation of an irrigation season (April through Oc-
tober) minimum flow of 3,900 cfs at the Murphy gage would re-
sult, under similar assumptions, in a low flow of 5,600 cfs in
the non-irrigation season (November through March). The non-
irrigation season minimum flow should be set at that level.
While new storage projects which use non-irrigation season flows
may serve to make more water available during the summer irri-
gation season, they may adversely impact generation capacity
during winter months. Therefore, the state water plan should bhe
amended to require that before new storage projects are approved
by the state, we should require that existing storage facilities
be fully utilized. After such time, new non-irrigation season
storage in the reach below Milner daﬁ and above Murphy Gage
should only be authorized if it can be coupled with provisions
which mitigate depletions such storage  would cause in
hydro-power generation.

The actual amount of development that can take place with-
cut violation of these minimum streamflows will depend on the
nature and location of each new development, as well as the

implementation of new practices to augment the streamflow.




Development of new domestic, commercial, municipal and
industrial (DCMI) uses should proceed without further impediment
because of their minimal effect on total water supply. Availa-
pility of an assured water supply for those purposes 1s
essential for the orderly development of all the State's
resources. Therefore, the State Water Plan should be amended to
reserve a block of water for future consumptive DCMI devel-
cpment. This will both assure its availability and avoid the
necessity of numerous eminent domain cases to acquire water for
such uses.

2. BECAUSE ADDITIONAL WATER USE DEVELOPMENT POTENTIAL IS
LIMITED, EACH NEW DEVELCPMENT SHOULD BE CAREFULLY SCRUTINIZED
AGAINST EXPRESS PUBLIC INTEREST CRITERIA.

The right to develop the remaining water resources on the
Snake River system should be allocated in a manner which will
maximize long~term economic benefit to all sectors of society.
Priority should be given to projects which promote Idaho's
family farming tradition and which will create jobs. Because
maintenance of inexpensive hydropower resources contributes to
a positive economic climate for the creation of new jobs for
Idahoans, future water rights allocation decisions should weigh
the benefits to be obtained from each development against the
probable impact it will have on the Company's hydropower

regsources.,




To this end, the settlement of the pending Swan Falls
litigation should be structured in a way which will allow the
State to utilize Idaho Power Company's asserted water right to
augment the State's existing and proposed legal authority to
promote beneficial development and to reject proposed develop—
ment which it deems to be detrimental to the public interest.
This authority should extend to pending undeveloped permits as
well as new applications.

In addition, legislation should be adopted which will
enunciate state policy regarding the types of water resource
development which are deemed to be beneficial, and which ex-
pressly recognizes hydropower generation benefits as an element
of such public interest determination. The public interest cri-
teria should also address the timing of new development.

The legislation should also clarify the authority of the
Department of Water Resources to impose and lift moratoriums on
the granting of new water rights permits. The parties envision
that the Department can resume processing of pending water
rights filings upon adoption of regulations implementing such
legislation.

3. THE STATE SHOULD COMMENCE A GENERAL ADJUDICATION oF
TEE ENTIRE SWARE RIVER BASIN IN IDAHO.

The key to effective management of the Snake River lies ip

: , . re ext
a comprehensive determination of the Daturey ent  and

priority of all of the outstanding claims to Water rights,



Only through a general adjudication will the state be in a
position to effectively enforce its minimum streamflow rights,
protect other wvalid water rights, and determine how much water
is available for further appropriation. & general adjudication
will also result in quantification of federal and Indian water
rights which until now have been unresolved. A further benefit
of adjudication is that it will enable the establishment of an
efficilent water market system, which will encourage the highest
and best use of our water resources.

Because a general adjudication will take many years ¢to
complete, it is essential to initiate the process as soon as
possible so that it will be completed before an even more se-
vere water rights crisis is upon us. The costs of the adjudi-
cation will be substantial, and legislation should be passed
which eguitably distributes those c¢osts among water users,
ratepayvers and other taxpayers. The parties consulted with re-
presentatives of affected interests, and will recommend an
equitable cost-sharing formula as part of a Jjoint legislative
package.

4. THE STATE SHOULD ENCOURAGE THE ESTABLISHMENT OF AN
EFFECTIVE WATER MARKETING SYSTEM.

If the actions outlined in this document are taken there
should be a significant amount of water available for approp-
riation in the Snake River Basin. However, such appropriaticns
should be on the terms and conditions referred to in #2 above.

The day is also approaching when there will be no further water
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available for traditional appropriation. Therefore some provi-
sion must be made to enable people to acguire water rights out-
side of the appropriation process, over and above the amount
reserved for DCMI. Private condemnation proceedings generally
invelve transaction costs which make it an unattractive alter-
native. The State should make it easier to get willing sellers
together with willing buyers, and to facilitate approval of
changes in the place of use. Conjunctivé use and managment of
ground and surface water should also be explored.

5. THE GSTATE SHOULD FUND HYDROLOGIC AND ECONOMIC STUDIES
TO DETERMINE THE MOST COST-EFFECTIVE AND ENVIRONMENTALLY SOUND
MEANS TO IMPLEMENT THE STATE WATER PLAN AND TO AUGMENT FLOWS IN
THE SNAKE RIVER.

The State Water Plan is the cornerstcne of the effective
management of the Snake River and its vigorous enforcement is
contemplated as a part of the settlement. Much additional
informatioen is needed to permit informed management and
planning decisions. |

2 number of methods have been suggested to enhance stréam—
flows in the Snake River, which would benefit both agricultural
develcopment and hydro-power generation. Among them are new
in-stream storage and aguifer recharge projects. These and
other methods deserve study to determine their economic
potential, their impact on the environment, and their impact on

hydro-power generation.




6. LEGISLATION SHOULD BE ENACTED TO CLARIFY THAT PROCEEDS
FROM UTILITY SALES OF HYDRCPOWER WATER RIGHTS WILL BENEFIT
RATE~-PAYERS.

Concern has been expressed that current law could permit a
utility to sell its water rights to others. An additional con-
cern is that the proceéds of such a sale would go to steckhold-
ers. The parties will propose legislation to address these
CONnCarns. Legislation in a draft form has already been dis-
cussed at a staff level and should be ready for inclusion in

the +doint legislative package.

CONCLUSION

The focus of discussion of settlement of the "Swan Falls
Controversy" has necessarily been on the claims of right and
authority at that site. However, the settlement of those
issues necessarily involve putting in place legislation and
policies which will govern the rest of the Snake River and
other watersheds also.

The ultimate benefit will be to allow informed state
policy decisions on future growth and protection of hydropower
generation. The definition and implementaticon of a known and
enforceable state policy will make the Swan Falls controversy

an asset in the history cf the state.




IMPLEMENTATION TIMETABLE

The nature of the controversy surrounding this issue is of
such Qimensions and affects the actions of sc many cltizens
that the parties have agreed tc an implementation timetable te
assist the public in understanding when actions may be expected
However, it must be emphasized that the nature of the issues
raised in this matter are complex and changes should be ex-
pected. Every effort will be made to keep the public informed
concerning actions of the parties that could affect their
interests.

October l...Release Framework and Public Interest
Criterion.

October 15...Execute Settlement Agreement, S8.B. 1180 Con-
tract and Stipulation.

November l...Proposed amendments to the State Water Plan,
and proposed legislation providing public interest criteria,
authority of the Department of Water Resocurces to impese mora-
toriums on new permits, funding for adjudication of the Snake
River, establishment of an effective water market system;
funding for hydrologic and economic studies to augment Snake
River flows and clarifying allocation of proceeds on sales for
hydrcpower water rights released for comment.

November-December...Meetings with legislative committees
for briefing and comments on proposed legislation.

January 15, 1985...Presentation of legislative package to

State Legislature.
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DATED this day of October, 1884.

%%%W,

Governor rney Gégnéral ~~{hgirman of the Board

State of Idaho State of fIdadho s C.E.0., Idaho Power

John V. Evans Jim Jojed Company
James E Bruce




Twis jgraamant LS ~ade and enfered Lnto anong the Stataé O
tiaho, by and througn rms Governor, hereinaZzzar referoec Lo &%
ngeazet. Jonn V., Ivans, in his official capacity &= Sovearnor of
Lns Srate of Idano; SJim Jones, in Dnis cfficial zpacity &s
rrtorney General of tae State of Idaho; and Idahc Power
Company, a corporation nersinafter raferred to as "Company".

1 Tffective Date
This Agreement shall cake effect upon exzcution,
sxcent as to nmaragrapnhs 7, g8, and 11l.
5 Executive Commitment
when the partles agree 0On0 certain actions to bDe taken
by State, it ig theilr i1ntent to commit ©he executive cranch
of Idaho st=ate government, subject to consczitutional and
sratutory limitations, tO rake those actions.
3 attorney General
Jim Jones is a party to rhis Agreement solely DY
reason of his official position as counsel for the State of
tdano and its agencies in Tdahc Power Companv v. State of

Idaho, Ada County Civil Case No. 622237 and 14ano POWSC

femoanv v. Idanho Department of Water Resources, Aca Counzy

Fivii Case wo. 8L375. '

4. Good Faith

wWwhen the parcies agree IO jointly recommend &
carticular piece of legislatilon ©rC action by anotner
antity, each party agrees ro actively and in good faith
support $uch legislation or action.

The State shall enforce the State Watcer plan zna4d shall

azssaert the existence of water rights held in trust by the
s-=ate and that the 3nake miver is fully appropriated as
~eeded te =2nforce the State Water Plan. State and Company
shall not taxke any position mefore the legislature oL &ny
court, board or agency which is inconsistent with tne terms
of this agreement.

5. Stav Of Current Court And Regulatorv Action

ar-ies shall file a motion with the court in Adz
y Civil Case Numbers 81375 and £2237, seeking a

W
DATE s
BURNMAM, HABEL &

ASSOCIATES, :Erl':,&
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swav of further proceeclniEs UnTL. SEVEDR Zzvs I n
zne acdjourmment ©f the Iirst Tzguiar Ssssicn oI tnhsE
+8tn Icdzho LecislaTure, ©XCEDRT &5 10 DRIeservat-Co c:
restimony pursuant to the Iceno Ruies of Civil
Drocedurs, completion cf desicnatsd dlscoverny filec v
he State of Idaho and dismissal cf various cefendants
by Company The State shall designate 1In wrliting,
within fifrsen (15) days from the executicn ¢ TRIS
Agreement, those items of ITS ciscovery tThat DusT I8
responded to by Company. The (ompany shall respond IO
rhose ivems of discovery designated Dy the 5TEE
wivhin ninety (%0) <days Ifrom executicn ci  this
Agresement.

B The parties shall reguest the Tederal Energy Recule-
ztory Commission (FERC) =©o stay any supordination=-
related decisions in any Company project listec in
paragraph 7 licensing oOr relicensing Dprocsec.ng
pending implementation of this Agreement EXCETT &S
contemplated in paragraph 12 of <tThis Agrssment The
parties acknowledcge, however, that TEZRC cculd
independently  takXe action prejudicizal TOo their
interests and, in SUcCh event, TNe DAarTiss may Taxs
reasonable actions Necessary To DLOT&CT thelr
interests. Tyrcher, the State shall noct Iile any
motiens to intervene in Project Numbers 2777 (Uprer

almen) and 2778 (Shosacne TFal ;  however, DV
el o
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]
to <this provision, =the C
waives any defenses to the timel: S ien
inrervene causad by this Agreement i1n the event ol
Agreement 1s not implemented. Company is
agreeing, however, that & motion =0 iatervens would
timely if filed now.

vy
(18]
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cC. The parties shall not atiempt To influsnce &nv
executive agency cf the United States IO Takes &
particular position resgarding subordination inm any
Cempany FEXRC licensing oI relicensing procescing
pending implementation of thls Agresment

Lecislative Procran

The parties agree T
lecislation to implemen:

ct
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2, Tnactment of Public Interest Critaria as set feorth Ino
Txnhibit 1 attached hereco




=z Funding for & general sdiudicazicn of the Snake River
Sagin generally as set I0ITS in Zunmizit 2 attached
nereto

C rorznlisnment of an effective water MaIASTIing system,

D runding for hydrologic and E€CCROMIC STRLis8s, as S&t
forth in Exhibit 3 attached hereto

E sllocation of gains upen sale of uUTllity DPropecty @S
set fortTh in Exhibit 4 attached nerets

z Timitations on IPUC Jjurisdictlch &S 52T forTtn Lo
Txhibit 5 attached hereto.

G Rulemaking and moratorium 2UTRCTITY fox Iczho
Department of Water Resources gesnerally zs sec fortn
in Exhibit 8 attacned hereto

Company's Water Ridht

sate and Company agreg that Cempany's water richt
smzll be as follows (Bracketed nzmes usec below refer to

Company Drojects):

) State Watger License Numbers 35-2013 ~(Thousanc
Springs), 37-2128 & 37-2472 -(Lower Malad), 37-2471
~ (Upper Malad;, 3&-2018 {Clear Lake), 38-2026 "(Sand

Springs), 02-2057 {(Upper Salmen), 02-2001A, 02-20018,
62-2059, 02-2060 -(Lower Salmon), 02-2064%, 02-2C€53
.(Bliss), 02-2056 -(Twin alls), ©082-2036 -{Shoshone
Falls), 02-2032, 02-4000, 02-4001, &anc Decree Number
02-0100 ~(Swan Falls) -entitle the Compan to an
unsubordinated right of 3%00 c.f.s. average dally flow
from April 1 te October 31, and 35600 c.f.s. average
daily £low from November 1 <O March 31, Ltoth to Dbe

measured at the Murphy U.S.G.S. gauging staticn
immediately below Swan Falls, These flows are ot
subject to depletion. The Murphy caucing staticn is
located ar latitude 43° 17' 31", Longitude 116° 23°
12", in NW1/4NE1/4SEl/4 of Secticn 33 in Township 1
Soutn, Range 1 West, Boise Meridian, Ada County
‘ Hydrologic Umit 17030103, on right bank 4.2 miles
downstream from Swan ralls Power plant, 7 5 miles NZ

of Murchy, at river mile 433.53.

3. The Company is also entitled to use zhe flow of the
' Snake River at 1its facilities to the extent c¢f its
actual Deneficlial use but neot O sxceed tThose amouncts
stated in State  Water License Numbers 36-2013
(Thousand Springs), 37-2128 & 37-2472 {Lower Malad),
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L33
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s7-n:71 (Usper Malady, 35-2018 (Cosas aks), Z&-201°%
{Sarnc Springcs),02-2037 {(Jcoer Salimen), 02=-2001A,
02-20018, 02-20%%, 02-2060 {Lower Saimen), La-Z0¢gs,
02-2065 (2liss), 02-2C%s (Twin Tzlls, 02—-203¢
(Shoshone Falls), 02-2032, 02-4000, 02-2001, znd
Secrze Number 02-0100 (Swan Talls), but such ricghts in
oxcess of <the amounts stated in T({A) shall D&
sunordinare To sSubsecusnt beneficlal upstIesm USES
upon approval of sucn USES ny the State in acccrcancs
with Srate law unless zhe depletion violates oOr will
violate varagrazh T(A). Company retalns 1ts TiZnt To
contest any appreogriaticn of water n sccordancs WiTh
State law, Company fuartaer reta.ns the fighT IO
compel State tTo TaXe rzzsonaple stepg To insure Ihe
zverage dally Zflows egrznlicshed Dy this Adresment 2%
~he Murphy U.S$.G.S. gauging sTaticn rverage cailly
fiow, as used herein, shall Dbe nased upcn actual Ilow
conditions: thus. any fluctuations resulting Irom The
operation of Company facilizlies shall netT jot=
considered in the calculation of the minimum cdalily
stream fiows set forth hersin This paragrash. shail
constirute a subordinatlion coendltion

The Company's rights listed in paragraph 7(A) znd 7(3)
ire alsc subcrdinate ¢ The uUsSes OI  Tnose  DEISCES
Giemissed from Ada County Case Nc. 81373 pursuant ©0
-ne ccotract executsd between the State andéd Comzany
implementing the terms oI I1.C §5 &L-339 and 61L-340.
The Ccmpany's rights listed in paradraph 7{a) and T(3)
are =zlsc subordinate to those DeISCRS wWnO Ra&ve
peneficially used water pricr to Octoper 1, 19884, and
who have filed an application or claim Zor said use TV
June 3¢, 1983.

Company's ability tTec  purchass, iease, SW, cr
otherwise acquire water from SOUICSS URSTISaD cf 1tTs
power plants and convey it to and past 1TS DROWET
plants pelcw Milner Danm nall net be iimited by this
agreement Such Ilows shall oe censidersc
fluc resulting  from  operaticn oI Company
£ o

w o

Upon implementation cX +his Agreement

hall consent <o entr ci
i1 Case Nes. 82237 and 813
~he Company's water Iigat as provid

7(2) throuch 7(Z).
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Company walve ¥ gainsz the its
acencies £for compensation oOf Gamages LT may nave 0oL chat
may arise from any diminuticn in water available =0 Compeny
sz its facilities as & result OFf this Agresmeént. Company
waives any claim for compensation O Aamages from any uS
approved Dby the state in accordance with pvaragraph 73.
Company retalns its right Lo seex injunctions,
compensation, damages, or other relief from any future
app;oorla;or, as defined in oaradxaon T(B ) wnosa use of
water viclates oL will violate the Commanv e water right of
1¢00 c.f£.5. average daily flow from APr i1 1 to October 31,
and 3600 c.f.s. average daily £Zlow srom November L ©0 Mazrch
31, as measured at the Murpny gauging sration, and also
ratains its rights against the state 2 A its agencles &S
ge+ out in pa:agramh 7{3).

proposed 1180 Contract

The parties acknowledge that che Governor and tn
Cempany have finalized the terms of a contract that woulc
implement the provisions of Senate Bill 1180 of the Firs:
Regular Session ©Of the TIdaho Legislature, p:esenzl
codified as §§ 67«:39 apd 61-540, Idaho Code which 1s seln
sxacuted on this date

Acreement Not AN Aadmission

The parties agree thnat this Agreament reprasents &
attempt LO compromise pending litigation, and iz shall not
be considered an admigsion, waiver, OL abandonment o©f any
igssue of fact or law by any party, and no party will asserc
or contend that paragrapns 7, 8, and 11 nave any legal
effect until this Ag:eemenh is lmmlnmenteq oy the
accomplishment of the acts described in paragraph 13.

Status of State Water Plan

geate and Company gree khat the resolution of
Company's water rights and recognition thereof Dy State
together with the Idaho Stcate Water plan provide 2 sound
comprehensive plan for the management of the Snake River
watershed, Thus, the partles acknowledge rnat  this
Agreement provides & plan best adapted’ <TO develoDn,
conserve, and utilize the water rescurces of tnhe region in
the public interest. Uoon implementation of this
agreement, 3State and Company will present the Idaho State
wWwarer Plan and this document to FERC as & comprehensive

plan for the management of the Snake River Watershed.
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Wiewnin 43 days oI tne ewgcouTicon ©f thils ~ZresmEnt,

Company snall il sTorobriate pilgacings of cTher

documents with the Idano Suslic Utilizies Cemmission

(1PUC), <to obtain an orcer determining chat InE

evecurion and implementation o©f this Agresement is In

the pubiic 1nTEIesST, aré does not  ceonstiTute  an
arandonment, relincuishment CF transfer of uTility

DroDperty. Such pleadings o c=her dJocuments shall

zisc provide tThat the Orces snall sTats  tThet  anvy

sffect upcn the (ompany s nvdro generation resulTing
f-om exscuticn and implementaticn cf tnls Agresment
<hall net bDe grounds now or in tne fugurs Icr &
£inding or an order tThat ~ne Company's rate Dase Or
any part thereof is cverszatad or that any porTion of
irs electrical plant in service is ne’ lencger used anc
useful or not dsvetad to public service, nor wWill such
effect upcn the Company's hyd-zo gengratich D€ grouncs

for a Zfinding or an order raducing the Company s

present or future revenue reculirement Or any Presens

or future race, tariff, schedule or charce.

in the event the IPUC does notT 138LE crdéer

acceptaktles To  The parties, the Darit:ies seeX

appropriace remecdial legislaticn

p! Within forty-five (43) days oI the sxecution oI
this AZgrsement, the Company shall File wich IZZRC
2 reguest for a declaratory ruling <that the
implementation of this  agreement  asSSuIEes &
sufficient supply of water Zor Sroject Numpers
1975 (3liss), 2061 {(Lower Salmen), 2777 (Ucper
Salmen), 2035 (C.J. Strike), 2778 (Shcshone
T21lg), 18 {(Twin Falls), 2726 (Jpper and Lower
¥alad), and 503 (Swan Falls).

ii Wizhin forry-five (43) days of implementation of
this Agreement, the {cmpany shall submit <his
Agrsement and the consentc decres tTo FZRC Lo Toe
proceedings for relicensing cf Project Numzers 18
(Twin Falls), and 503 ({(Swan Falls) and tohe Statsz
anéd Cempany snall reguest tnat TIRC recocgnlzs
—his Agrsement as & definition of the Ccmpany's
watTer rights in thcse procesdlncs

i:ii . When any orojecT listed In (i) nereci s
nersafter due for relicensing procesdling, Company




small osubmiT  Thls greement O T=C 1 The
-s2licensing procescing, &nt TaE Szavs anc Comban
cnz11 reguest that FIXC recoonize Thls afTUSSmEnT
ss & definition ci the Lompany s WETET TLgnT IR
~ncse proceeclncs
The Governor and AITOILEY General on Dbehalf oI t2E
-~z=a@ and its agenclies snall seek invesrventlion 1n
support of Tie Company's effcrts efore the IPUC and
rERC, and shall actively supbort rhe issuance CF
acceptable orders nv poth Commissions, anc gnall
provide suthorized witnesses To wE Tify in  theE
procesedings at rhe reguest ci Compan
Company ghall, if necessary Zile zpprepriata
pleadings oI other documents with Tae pubiic Utility
Commissioner of OQregon for an order similar wo that
stared in paragraph 12(A). guch filing, L1I necessary.
in forzy-five (43) days of The

shall be done withi
exscution of this

Conditions on Tffectiveness

14

+
»

The preovisions of paragraphs 7, 8§, and 11 shall not be
pinding ané efisctive until ezch of <the following
conditions have Deen implementsad

i Amendment of the State Water Plan to implement

T
the provisions of Exhibit 6

ii. Enactment of the legislative program outlined in
paragraph §&;
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for=n in paragraph 12(A), or & ctment z
approprilace legislation by the Stacte £ Idzho, as
set forth in Exhibit 5

iv, Issuance of an appropriate ©
- form acceptable to the parti
paragraph 12(3)(1);
v, Dismissal with prejudice of the proceeding
pending before the IPUC in Case No. U-1006-124;

riaze order oy T il
of Oregon 1Z COmMDany na

-

vi. Issuance of &n arp
‘Urility Commission
requested cne; and
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sii. Tnactmern= ov the Statve of Idaho oI sulcordinsTion
legisla=icn, & set ZorTh in ZuRiIDITs A end S
aztached To TLLS Agreement
5. Tn the event any of these conditions are noT ITDle-
mented, or snculd this Ac¢reement De termineted as Tro-
vided in parsgraph 16, then This Agreement sha.l L=
void i
authority of Department of Water Resources ancd 1c¢znho Waztsr
Resource =ozrd Notr Affscted
This Agreement shall not te construed IO limiz cz
im-—arfere wizTh the authority and duty of the Idanc
Department of Water Resourcess or the Idaho Watsr REsoUrCe
30zrd to enforce and administer any of the laws oI InE
cwats which it is authorized to enforce and acdminister,
Waiver, Modification or Amencment
No wailver, modification, cr amendmsent o2 whis
Agrsement or of any covenants, conditions, or limitations
nersin contzined saazll be valid unless in writing <uly
execured by the parties and the parties further acree that
zhe provisions of this sectien may not De walvsc, modiIied,
or amended except &s hersin set Iorth
Termination cf Ccntract
This Agreement skall terminate upon <the ZIallure <o
sztisfy any of the conditions stated in paragrapn 13. The
parties shall meet on May 15, 1985, to determine i the
contract shall be ceontinued or terminatec.
Subsecuent Changes In Law
This Agresment 1s ceontingent Upon C@rTalil SRACTIMERTS
cf law by the State and acticn by the Idano Water Resource
Board. Thus, within this Agreement, reference iIs made 0
state law in defining respective rights and obligations cof
the vparties Therefore, upen  implsmentation  c¢i  Tns
conditicns contained in paragraph 13, any subsegusnt Iinal
order by a court of competent jurisdicticn, legisliative
enactment or acdministrative ruling shall Dot affscTt e
validicy of this Agreement.
SUCCEessers
The provisicns of this Agresment shall bind and ‘inures
~o =he benefit of the respective successors and &ss-Cns CZ
The Dpartiss




Twig Agreement Sets forth all the COVERARTS. TrOomisEs
Trovisicns, agreements, conditions, anéd  understanding
netween the parties and there are no COVETENRTS, TIOViISLCDS
cromises, agreements, condizions, or understandings, eizhe
oral Or written between them other than are nerein se
forth. '

24 Tffect of Section Head:inds

Twe gection headings appearing in This Agresment &=
ot to Dpe construed as interpretat +igns ©of the tsx:T Dut ar
ingerved for convenlence and reference only.

2% Multiple Originals

This Agreement 1s exescuted in guadrupllcate Tach ©

four (4) AJreements with an original sigmature ci eac

ty snall be an criginal.

TN WITNESS WHEREQF, tRhe parties nave executed tThil
8

igreement at Boise, Idaho, this 218 day of (Detoser . 18

IDAEQ POWZR COMZANY

e o sd R e

¢ o~

m o~

DM

EN V. EVANS . BRUCZ
Governcr of the Cha-:man of the Zoard
State of Idaho and Chief Exescutive

Officer

0
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OF THD STATE OF D250

PETE T, CINARRUSA, as Secrstaly 6f State ci thg S5Tats

of Tdahc, hereby certifies as follows:

1. That the State of Idaho se2azl, or fzcsimile
thersof, affixed to the Instrument ig inm factT tihe
ceal of the Stats of Idaho, oI & TIue facsimile
-neraof, as the case may be; and

2. That the officials c¢f the 3State of Iczho
gxwecuting the lnstrument do in FfacT oCcupy the
official positions indicated, =hat tThey are duly
authorized to execute such Ilnstrument ol behall
of =he Starte of Idzho, and that the sicnatures ol
sueh cfficizls of the State of Idzho subscribed
thersunto are genuine; and

3. mmat the execution of the Ilnstrument o menali oI
she State has besn duly authorized.

IN WITNESS WHERECF, I, Pete T. (Csnarrusa, Secretary cif

S-ate of the $tate of Idaho, nhave executed this ertific:fe anc
=fsixed the seal of the State of Idano on this _Z day
ot Og‘/a e , 1984.

PETE T. CENARRUSA

Secretary 0:i State

States of Idanho
STATZ OF IDAHC )

) ss.
County cf Ada )
On thils ‘QLE;QZfday of , 1984, Dbeicre e, 2

Norary Public, in and Zor said County and State, PBerscné..v
appeared JAMES E. BRUCZ, and ©PAUL L. JAUREGUI, Xkacwn <of
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BILL NO
BY
AN LCT
IFLATING TO WATER RIGHTS TFTOR EYDROPOWZZR PURSQSES; AMENDING
SECTION 42-203, IDAHO COQODE, BY MARING CERTAIN ORCGANIZATIONAL
CHANGES AND EY PROVIDING TOR THZ MAILING OF NOTICES TO PAID
SURSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDARO CODE, BY TRZ
ADDITION OF A NEW SECTION 42-203C TO DROVIDE THEAT THEZ
DEDARTMENT SHALL CONSIDER DUBLIC INTEREST CRITERIA WHEN N

ADPPLICANT'S APPROPRIATION WOULD SICNIFICANTLY REDUCE THE AMOUNT
OF WATER AVAILABLE FOR A SUBORDINATED PCWER USE; AND AMENDING
CYADPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NZW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT S$HALL REVIEW ALL
FERMITS ISSUED PRIOR TO THIS ACT'S EFTECTIVE DATE.

Se It Enactad by the Legislature of the State of Idaho:

STCTION 1. That Sectlon 42-203, Idaho Ccde e, and the same i3
nereby amended to read as follows:

42-203. NOTICE UPON RECEIPT OF APPLICATION =-- PROTEST ——
LTARING AND FINDINGS -- APPZALS. @d did diver $He pddddge/
ipprovdl dgd dfieécgive dite ¢f ¢uid gécdfied/ (1) Udpcn
raceipt of an application to ‘appropriate the WaTers cf <tals
s-ate, <the department of Wwat@r Iesources, shall ©prepare =&
netice in such form as  the department may prascribe,
specifying; (a) the number of the apolication; 4d2d (b) ==e

P




Faws cf Iiling cherscIl/ {sY Toe nzme  and zZesTeciiice
séi-zsz  af whe appiicant/  (£)  the source oI the  water
gum=lv/:  (2) <tThe amount oI warter 0o D& zopropriaTsd) (I
i~ Gemeriz. tThas navure c¢f the proposed use/  (g)  ns
smmrowimaTe Locaticn of the point of diversion/_ (h) eanc the
~oint of use/. The devartment shall also statging In salc
“s-ice That any DLoOtest  &gainst  TRhe azproval oI sech
appilication, in form prescribed by <the department, shall De
ciigé with the department within ten (10) days from the last
datz of publication cof such notice

f2) The director of the department of wateér resgurces
=mz.1 cause the notice tTo o2& published 1n & newsDarer TrinTEd
witmin the county whersin the point c¢f civersion lies, cr in
-ne svent no newspaper is printed in said county, Then 1n @
nswspaper of general circulation thereln. When the applicaticn
mromases 2 diversion in excess of 20 ¢.f.s. or 2,000 acre fset,
Che direc-or snall cause the notice to be Tublished in Ine
mewi<apecr(sS) sSucficient to acnieve stcatswice circulation. Thls
mo-.ce shall De published at least once a week I0r TWO {2}
successive weeks

, (3) The director of the department shall cause g CODY ci
-m=z netice OFf application Lo De Sent DY Grginary mail Tgo anv
Serson Who recuests in writing To receive any class of notices
c: avmlication and  WwWho  Davs an annual maliling ZIZeg as
es—znlished Dv desartmental reculatlon '

{%) 2Any person, £irm, assoclation o©r COIBC icn concsrned in
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nis &g or attorney and shall <clearl er forth =&
coisctions to the approval c¢f such application. Hearing uo
zhe vprotest so filed shall be held within sixty (&0) cavs fr
-ns date such protest is received. Notice of this hnear:i
shzll be given by mailing notice nct less than ten (10) day
nefore the date of hearing and shall be forwarded to beoth th
aprlicant and <o protestant, Or DrotesTtants, DY certifiied
mz-1. Such notice shall state the names of the applicant axc
Trotestant, oOr protestants, the Time and place £fixed Ior =zhs
nearing and such other information as tThe <director ¢f <che
department of WaTSI LesSOources may deem advisable. In the even:
thatr no protvest is filed, then the director of The department
of water resources may' forthwith approve ths2 azplication,
troviding the same in 2ll  respects Cconiofms with  ths
recuirements of this chapter, and with the requlations ci the
department of WatSr resources.




(%) Such hearing shall 2@ cconfuciecd Lo acgordance with Ihe
crovizstans 0f sec-ion $2-1701A(1) eand (2], Icahc Cocls The
Zirse~cr of the deparTment cof waTar resources shall Iind and
fevermine from the svidence presented To What Usg OI Uses he
water sought TO be spproprilaved caa be and are intended to e
applied In  all applicaticns whether Dprotested cr nes
crotested, where the oroposed use is such (al) chat it will
raduce the cuantity of water under existing water rights, oI
(»2) that the water supply itsell 1Is insufiicient ZIor the
purpose for which it 1s sought To D€ 2DPDL priaved, or (c¢3)
where it appears to t©he satisfactlion of the department That
such application is net made In good faith, is made Zor delay
or sweculative purcteses, or (d4) that the applicant has not
cufficient financial resources with which to complete The Work
involved therein, or (e3) that it will conflict with the
local oubiic  interesz, where cthe local public interest 1
dizfined as the affairs of the people in the arssa directly

ffzcted by he propesed use/; tThe director oZ he
cpartment of water C@SOUICes may Isject such application a
efuse nce of permit thereio or may partially zpp g
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) Any person or ¢erporation who has formally a

f881idd aggrieved by the judgmen t
of the department of water resources, may se
review thereof in accordance with secticn 42-1071A(4
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e 42, Idanho Cocde, be, and the
dition thereto of a2 NZW SECTION
ign 42-203C, Idahc Cecde, and

2. That Chapter 2, Titl
s nereby amended by the ad
known and designated as Se
as follows:

[ |
i
O

[=H

ot ct (N

[N ] [E; {311
1 ()

(&1 )

D o

fs1)

0‘

42-203C, PUBLIC INTEREST DETERMINATION -— CRITERIA -

(1} If an applicant intends to appropriate water which 1Is
or may be avallable for appropriation by reason of a
subordination condition applicable to a water right for power
purposes, then the directer shall consider, prier to agproving
the zpplication, the criteria established in section 42-2034%,
and whether the ©propesed use would significantly raducse,
indivicdually or cumulatively wich other usgs, the amount oI
water availamle to the holder cof a water right usad for power
croduction and, 1if so, whether =zhe proposed use is 1o TRhe
public interest.




2 SirecTor  in mEXIng sucx feTerminaTions 10T
SurTossE sec=icn shall ccnsiiel!

(i) =he perenTial morefi-s, ooTh GirscT anc indirect, thez
-ne proposad use would crovide To The §Tate ané -ccal
gconcmy;

(ii) the econcmic 1lmpact the proposed use would nhave UpCh
elecrtric utility rTates in the State of Idaho, anc Ine
availability, £foresesablliTy and ccst o©f alternatilve
energy sources to amellicrats such impact, To TOE sTate
and local economy,s

(1ii) =he premotion of tae family farming TraciItliony

(iv) the promoticn of full economic and multizle UsSe
development of the water resources cf the 8tats oI
idanho;

(v). whether the prcoposed develorment confcrms To & stagsd
development Dolicy of up TO 20,000 acres per ysar CI
80,000 =acres in any four-year pericd in <the Snage
River 3asin above the Murpay <aucge.

and the
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2, Tivle 42, Idaho Cocle, =o€,
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42-203D. REVIZW OF PERMITS —— QPPORTUNITY FOR HIARING. The
department shall review all opermits issued pricr TS T2
affective date cf thls section, except To the exTent & permiz
~zs been put to Dpeneficial use crior to July 1, 1883, =2
fe-armine whnether they comply with the provisions oI chapiar 2,
zizle 42, Idzho Coce 1c the department finds <that Tl
prepesed use Coes Dot satisfy the criterla of chaptsr 2, titls
22, Idzho Code, then the cdepartment shall either cancel zInhe
cermit or impose the conditions recuired To Dbring The PErm-LT
into ccmpliance with chapter 2, -irle 42, Idaho Coce If ke
department finds that the PeImlc sa-igiies the crizerla
es—anlished Dby chapter 2, title 42, Iédano Code, <Then zInE
department shall enser an ocréer ceontinuing the permit
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Il 4
LEGISLATURE OF THZ TATT CF ID~R0

RTLATING TCO TEE ADJUDICATION OF WATZR RIGETS, AMENDING CHEPTIIR
14, TITLE 42, IDAHO CCDE, v THE ADDITION OF 2 NIZW SZCTION
42-1406A DROVIDING FOR TEHE COMMENCEMENT CXF A UDICATION

oF THE WATER RIGHTS OF THE SNAKE RIVIR 3A5IN;

SECTION 42-1414, IDAHO CODE, TO MODIFY THI SCHEDULI OF fZZ3
TOR FILING A NQTICE OF CTAIM IN B WATZIR RICGHTS ADJUDICATION
SROCTEDING AND PROVIDING A PROCIDURE FOR COLLEICTICN Of TRZ
TTTS: AMENDING CHAPTER 17, TITLE 42, IDRHO CODE, 3Y¥ THZ
ADDITION OQF A NZW SEZCTION 42-1777 2ROVIDING TOR TEC
ZTATION OF THE WATER RESOURCES ADJUDICATION ACCOUNT.

1

4

(@]
3]

22 IT INACTED BY THZ LEGISLATURE OF TEZ STATE CF IDaH0:

STCTION 1. That Chapter 14, T
csame is nereby amended DY the
vaown and desicnated as Sect
rzad as follows:

[{4]

2214065 SNAXZ RIVEIR BASIN ADJUDICATION - COMMINCEIMENT

(1) E=ffsctive manacgement in the public interest oI the wate:ss
of tne Snake River Basin recquires tThat & ccmprenensivs
determinaction of the nature, exXTent and priority of the £ights
of a1l ussrs of surface and ground water IICM TRAET system S8
determined. Therefore, the dirsctor of the depaztment ci water
resqurces on or after July 1, 1983 snall petiticn tae districT
cours c¢f Ada County Cto commshce an ac¢judicaticon ci The wates
rignts of the Snake River Basin sither throuch imitiazicn c¢i =
~sw proceeding or the enlarcgement of an ongoind adiudicatlicn
croceeding The petition shall describe:




(n)y the poundariess o©f any ~pdrologic §uD-DESINE WLt oz
system for whicn the director intends O sroceed SETEIETE-Y
with respect to the actions reguired or zuThorized TO ZE
-aken opursuant TO sections 42-1408 tTozol n 42-1413, Idanc

Code; and

{c) ~ne uses of water, -
reccommended TO pe excluded fro

(2) Upon L1sSsSUEnce of zn order by the disTtrict court Wwhnlch:
(2) aurhorizes the director =0 commEence an investigatith
snd determination of -me various water IighTs gxisTing
wirthin the system
(p) defines the SYsTtad poundaries:
(c) defines the boundaries o©f any nydrologic sub-basins
wichin <the system foT which precesedings méy advance
separately pursuant <O sections 42-1408 <chrough 42-1412,
1daho Code; and
(a) defines any uses of water excluded Irom The

adiudicaticn proceeding;

The adjudication'shall proceed in the mahies provided by the
provisions of chapter li, citle 42, I[éaho Coce, with tne
exception of ssctions 42-1406 and 42-1

SECTION 2. That secticn 42-1414, Idahe coda, be, anc the szane
ig hereby amended TO read as follows:

42-1414. TEES FOF FILING NOTICE OF CLAIM - In ogrcer <C
orovide an adeguate and ccuitable cost-sharind formula for
financing the COSES of ad-udicating water rignts TInhe
department Of water resources spnall accept no notice of clalm
recuired under the provisions of section 42-4109, Idanho Codle,
unless such notice of claim 4is submitted with & £iling £f=z¢
nased upon the @43dtity ¢f wdfer ¢ldimed wilcd sddll  Be
déyermined 4o the sdme pdsid 4§ tde sdg f¢r filizg an
ipplicdyidh ¢t i permit €9 appropridie e sUBlic wdters oi
$H4¥g d¢d¢d ds provideéd Iz sgcfidd 427221/ 1d43¢ ¢odeé/ gxcert
JHd¢ yHere $ugm cldim yd iz comdeédtied gigd 4 wdier TIgET
Gatiplisded pu¥évddy ¢¢ 4 valld pérmit ¢ lidgude preyisusiy
yd4susd By fHe dgpdziment @i wdier ddminiigfzrdgiéd oI d watss
sighy wiidd Hds previcusly Béen ddijudigdedd DY i staze? orf
ciderdl dougt) fué ¢ldimady $uall pdy @ $i1ing fs¢ oi oY




~zn oo llars t3Ya/ad) Zzg ccreduls seT  foroTh malow Tpilurs
-~ Tav IoE rariarnle  WaATIT O USE Tam i ACCOTCEICE  WlLTA et
~Twerapiz provided smel. D& causg Ior “hmE feDmArTTERT T0 TSTECT
= TEIUIN TOEg “pcice QI Claim TS ~ne clzimant Troyidied,
Sowever/ Thédr no fiiing jese sZdll Dbe sooiived wits dny moTics
of ¢ldim wied pro¢gedidgs  Ie¥ adijvdicadidn  invelyizg suco
¢l4im vere undéy 4ay whed sHis  E¢¥/ CHdpIer 133/ Laws c¢f
1971/ wvdd ¢ddeyed/ Inae fee schedule set feorth below appLiss
=5 adiudication oroceecinds commenced Or enlargec on Cr  &IiTer
Su.lv 1, 1985 and T 20 UGLCATLON  Droceecings for wnich 2
frevnosed finding oI WaTEer ~ignhts nas not  beén fiied wizmh The
EmTICTDELATES disrrict Court by the demarTmentT OI WaTer resQurcCes
—vipr =o July 1, 1383
A Flav fee per claim filed,
1. Claims for domestic and/or STOCA-
WwarTeriling rilgncts . $25.00
2., Claims for &ll cgther T1CNTS $25.0¢0
3. 2ddizional variable water use fe¢ -Or €2Ch claim fiiec:
1. Irricgatlion useg! § 1.00 oer zcliz
2. Power $ 25.00 ver c.I S
3. Aguaculiure: $ 10.00 per ¢.2.3
4 Municival, Industrial, Commercial,
Mining, Heating, Ccoling: $3100.00 mezr c.2.8
5. Public: $100.080 ver ¢. .8
6, MiscellaneousS: flat fse cn.v
c. Davment of a variaple watTer USE fze ¢f more TIED
$1.000.00 mav_De soread ouT Qver as many &3 Five annual sgual
—~avyments with 10 percent 1NTEIEsT @& ceruine on  tThe unneid
~mziaznce. All fees collected DV _tThe department PUrsua2ntT TO TRIS
sec—ion shall Dbe Dlaced 1in the water rI2sQurces ag ucdiczTicn
seocunt established DV soccion 42-1777, 1éang Coce.

gTCTION 3. That Chapter 17, micle 42, Idzho Code, be, and I8
<zme’is hersby amended Dy the addivion of a NZA SECTION, Tc =
known and designated as Section 42-1777, Idanc Code, anc =G

read as follows:

"
. =Y
udication account 1s REredy
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TEGISLATURE OF THE gTATE QF IDAEOQ

AN ACT

-

1<

- =

O THE QFFICEZ OF THZ GOVIRNC:
IAL MANAGEMZNT, IO= TISCAL

There is hereby appropriated O
om The general account the amount
e purpose ©Ff CORCUCTLRG avirclogt
e Spnzke River Baslh L techon

(E4]
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AN ACT

AMENDING CHRPTER 3, TITLE 61, IDAHO CODIZ, BY THZ ADDIT
NEW SECTION 61-502B TO PROVIDE TEHAT G U
DUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO THE
THE RATEPAYERS.

5e It Enacted by the Legislature of the State of Idaho:

STCTION 1 - That Chapter 3, mirle 61, Idaho Coce, be, andé the
<zme 1is nereby amended DY the addition <thereto of & NZW
SECTION, to be known and designated as Section 61-5023, Ideaho
code. and to read as follows:

51-5028. ALLOCATION OF GAIN UPON SALE OF WATER RIGHT.

The gain upon sale of a puplic utility's watel rignt ussd
sor the generation of electricity shall accrue <o the beneilx
of the ratepavers.




pRGPOSED LEGISLATION RELATING TO UTILITIES COMMISSION AND 178
JURISDICTION TO REVIEW REVENUE REQUIREMENT AND CTHER REGULATG
THMPLICATIONS OF SwAN FALLS COMPROMISE.

SICTION 1 --  FINDINGS  AND  STATEMENT OF  PURPOSZ --After
rearing testimony from the Ofiice of ihe Governor, the OiTice
of the Attorney General, the Idaho Public Utilities Commis-
sion, the Idzho Dencrbrenf of Water Resources, thes Igano

=ter Rescurcaes Board, the Idzho Department of Fisn and Game,
ouher governmental entities and other interested groups and
individuals ‘of the State of Idaho, the legisiature hersly
finds thzt while portions of the testimoay giffer, ihe
{describe the settlement and stipulation] is in the sublic
interest for all purpcses, including but not limited to, &ll
purposes under the Public tilities Law, as amended.
Implementation of the settiement will resclve contiauing
controversy over electric utility water rights in the Snake
River B8zsin above Murphy U.5.G.S gaging statien. That
coniroversy has. rendered ihe amount of the wafer avzijabis
fcr hydropower uncertain, tnus placing st risk both the
zvailability of low-cest hydropower to the ratepayers ang the
state's ability to manage an increasingiy SCarce resouvce.
This sattlement balances all of the partwe ' concerns anc
incures that existing hydropower-generating facilities will
remain useful, that ratesayers will not be opurdenad with
oxcessive costs, and that availability of water for
additional domestic, manufacturing, and agricultural uses

will judiciously expand.

SICTION 2 -- PUBLIC UTILITIEZES COMMISSION--JURIS DICTION.--The
ldaho Public Utilities Commission shall have ne jurisdiction
to cunswcer in any proceadlng, whether instituted bevore or
zftrar the effective date of this act, any igsue 2s 1O whe har
anv electric utility, (including Icahe Power Company), shouid
heave or could have preserved, maintained or orotsc::d 1t
water rights and hydroelectric generaticn 1n 2 manner incon=~

cictent with [describe the settlement and stipulation].

]

CSCTION 2 -- IPUC--EFFECT OF AGREEMENT.--In 2ny sroceeding
sefore the ldaho Puniic Utilities Commission, {ncluding but
not  limited to a proceeding in which the commissien i
setting or reviewing ihe revenue requirement of any gie2 actriz
utility (inciuding Iczhe Power Company), the commission shall
accent &S easonaoie and in He public interast far &ll
curposes, UNe [describe the cgettiement and stipulation]

including without limitation the effacts of implementation cf
such [describe the settlement and s:ﬁpu?a:ionj ¢n  the
unility's revenue reguirements znG hydroeieciric genaraiion




SZCTION & =- EYEMPTION, == Implementaticn ©f ine [ 1
<hall not constitute & sale, assignment, conveyancsz Cr
trapsfer within the meaning of §§51-327, 51-328, 51-:i9,
51-330, and 51-331, [.C., to the extent any of those sections
may apply.
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The executive branci of wne State of Icano znd the IC&nT
cwer Company agree to recommend that Th2 f5llowing posiTions
= incorporated into policy 32 of -ne state water plan

rnz minimum daily flow at tre MurDhy C2Uging ETETics snouLd

~e increased L0 3,300 c.f.s. from rpril 1 Throucnh

Gcroper 31 and to 5,600 ¢ £ 5 from November 1 to Marca 3L

e minimum dally 1w at twhe Milner gauging sTaTion SnEL-
remain &T ZELO C.E.8

New storage projects ypstream from TAE Murohy gauge should
only be aporoved aiter 1T is decermined that eXISTLRS
storage above Murphy ig fully uzil:ized

I r Resource 3card should consider regerving 2
nloek of water for Ifuture DCMI purpeses.

~wzre snould be an EXDIESS rzcognition oI —he acgveIsE
cffects of Gilverslions £ar s+torage £Ircm TaE maimsTraam O
-ng Snake River Dbetweeld Milnsr and Murony onR nydropower
sroducticon from Novemper 1 to March 3! In this recazc,
azproval of any Dev storage Drojects cha= contemplate t2E
civersicn of water éuring the November 1 to March 31 period
srom the mainstream of -he Snake River betwesnh Milner Danm
and Murphy Gauge should be coupled witTh DCLOVISICOLS Thas
mitigate <the imDactT such depletions would nave n  tnhe
generatiocn of hydropower.

"mne parties are Propesing @& pelicy which 1S reurral on TS
cuestion of wnich Companiy sacilities should De considered
i~ mitgigation @& cisions. At any later <time <T&oE Zcard
cansiders that guestion, zhe parties reserve TLE ricnT T2
-ake any position tagy deem appropriate !



Taroy-—-eightl Leglislature First Regular Sess:ion - 1982
e LI
IN THZ

5ILL NO.

AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY =
NEW SECTION 4 -2038, T PROVIDE THAT THZ DIREC OF =z
DEDARTMENT OF WATER RESQURCEZS SHALL UAVE THE AUTHORITY o
SUSORDINATE RIGHTS GRANTED FOR POWER DURPCSES TO SUBEE
7PSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENSZS AN
DOWER DURPOSES TO A SPECIFIC TERM.

=s It Znacted by the Legislature of +he State of Idaho:

S=CTION 1. That Chapter 2 Title 42, Idaho Code, be, and
same is heredy amended by <the sddition thereto of a
SECTION, to Dbe Known and designated as Section 42-203B, Idano

Cocde, and To read &S follows:

152033, AUTHORITY TO SUBORDINATE RIGHTS —~ NATURE OF SUBORDI-
cimen WATSR RIGHT AND AUTHORITY 70O ZSTABLISH A SUBORDINATION

CONDITION —— AUTHORITY TO LIMIT TERM COF DTRMIT OR LICEINSE. The
irsctor shall have the authority ©o subordinate the TriGhTS
granted in a permit QL 1icense for DOwWer DUIDOSES -5 suCsegusnt
upstrean beneficial depleticnary uses. A subordinated watTe:l
right fcr power use dces not give rise To &Y clazim against, ©°F
right <tO interfere with, the nolder of subsequent UpSTI2aEm
rignts estzplished pursuant TO seats law. The director snall
slse nave the autherity o limit a permit OF license Zor TCWser
purposes To & specific term.
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1. The legislature rlhas snd declares that 1t is in the
public interest to specifically implement the state's Dpowerl 10O
regulate and limit the use of waterl for powseT pPUTPOSES and to
iefine the relationship between che state and the holder of a
water right for powerl purposes to the extent such right exceeds
an established minimum £low. The purpoeses 0of the tTrust

established by Sections 2 and 3 of this act are To assure an
adequate SUpply of water for all Euture beneficial uses and ©0
clarify and protect the right of a user of waterl for powerl
purpcses 1O continue wusing the watel pending approval of
depletionary syture bensficlal uses. [Further f£indings will De
added )

/

2. A water right for powerl purposes which is defl
agreement with the state &5 unsubordinated to the extent of a
minimum  £loW established by state action shall remain
unsubordinated as defined by the agreement. Any portion of the
warer Tights for power purposes 1oL EXCESS of the level s©
established shall be neid in trust by the State of Idaho, bY
and through the Governorl, for the use and wenefit of the user
of the water foT powerl pUIposes, and of the people of the State
o Idaho. The rights held 1In trusc shall be subject TO
subordination to and depletion Dby £future upstream beneficial
users whose Tights are acquired pursuant to state law.

iy EFhy

3. water rights for power purpcses not defined bY
agreement Witk the state shall not bDe subject TO depletion
nelow any applicable minimum stream flow established by state
action. water rights £for powerl purposes 1N eXCess of such
minimum stream flow shall be held in trusct by the State ot
Idahe, by and through the Covernorl, for the use and benefit of
the users of water for powerl purposes and of the people cf the
State of Idazhe. The rights held 1in trust shall be subject TO
subordination tc and depletion by future upstream beneficial
ysers whose Tights are acquired pursuant O state law.

4. The user of water foT powerl purposes as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available- at itg Ffacilities <o the extent of the
water right, and to protect its rights to the use of the water
as provided Dy state law against depletions oT clazims not 1in
accordance with state law.

5. The Governor or his designee is hereby authorized and
empowerTed to enter into agreements with holders of waterl rights
foT poweT purposes Lo define that portion of their water Tights
st or below the level of the applicable minimum stream flow as
being unsubordinated To upstream peneficial uses anc
depletions, and to define such rights in excess therecf as

g
=]
W
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neing nzlid .
Such azTree! ne
contrict ente 2T
Company ©oh o2
such an & e
Governci's

ection 2 This Act shall not Dbe construed as modiiving,
z ing, or repealing any interstate compact.
Section 3: The provisions of this Act arte herely declared to
5 ssveravle. If any provision of this Act or the application
of such provision to any peTrson or clrcumstance 1Ls declaread
invaiid for any reason, such declaration shall necx affect the
validizvy of remaining portions of this Act.
gection 4: An emergency existing therefcr, which emergsency i3
hersby aeclared to &xl1st, +his Act shall be in £full force and
=ffect on and after its passage and approval

L3
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LEGISLATURE OF THE STATE OF IDAHO

jrst Recgular gession — 1985

£3]

orty—eighth Legislature

BILL NO
BY
AN ACT
ENDING SICTION 42-1805, IDAHO CODE. TQ DPROVIDE THAT THE
LIRECTOR OF THE DEPARTMENT OF ' WATER RESOURCES SHALL HAVE
7z POWER TO ESTABLISH RULES AND REGULATICNS.

se It Enacted bY +he Legislature of the §tate of 1dano:

g=CTION 1. That Secticn 42-1803, be, zand the same is hereby
amended to read as folleows:

42-1805. ADDITIONAL DUTIZS —— In addicion to other dutciss
prescribed py law, the director of the department of watel
rasources shall have rne following pOwWeIs and duties:

(1) To represent +he state in all matters gvertaining TO
inrerstate and international water rignts affecting Idaho water
-asources; and TO cooperate with a1l agencies, DOW existing or
nergafcer to De formed, within the s-ate or within OTIEZ
jurisdictions, in matters affecting the development ©of T0E

Wwater rescurces of this state.

(2) ' To prepare a present and continuing loventory of the
warer resources of this state. agcertaln means and methods cf
conserving and aucmenting these and determineé- as accurately 2s
possible the most ffective means DY wnich these ater
rasources may be applied for -ne benefit of the people of This

sTate.

—] ——




(3 mn conduct surveys, Te8stS. iryvestigations, resgafthn
cwzminazions, studies, amd estimates o©f cost relating  I<
svailapility of unappropriacted wWater, saffzerive uss of exigTing
supply, CORSErvatioi, storage, GISTILIUTIOR and usSe 0L WaTer.

(4) To prepare and compile 1lnfcrmatlion and data obualined
and ©o make The same avalilable To 1nTEIESTEC imdividuals orf
sgencies

(3) To cocperate WiTH and coordéinate aCTLVITISS Wit The
séminisTrator ci the Givision of environmental srotecticn of
-me department of nealch and wellare 2Ss such actTivities relats
-5 Tne funcTicns ©f citnher or boTh CEDEITMERTS concerniag Watel
gquality Such ccoperation and cocrdination shall SP cifical.y
raguirg That

{a) mme direcTtor meetT At least cuarrerly Witi o ToS

séministrator and hls  sTa-= =0 giscuss watTer CgualiTy

Tregrams % copy of the MIRUTES of sucn meetTing shall =og

cransmitted To the governor.

(& The dirsctor CTransmit

sné imformation prepared DY

orograms, and proposed rules

waTer quality prodgrams.

(c The director shall make svailable to th2 administraters
and the administrator shall make available T0 «he directcrs
:11 notices of hearings relating tTo tThe promulgation oI
rules and regulations relating tTo WaTEr cuality, wasti
discharge permits, &and STread cnannel alteration, &S such
directly affect Wwater quality, &and notice of &any oTherl
nezrings and meeTtings which reilate to water qualicty
(&) To perform aéministrative CuTleEs zné  such  oTnEl
sunc=icns as the Dboard may from Time ©o Time assicn TO oS
Girsctor to enable the moard TO Carry ouT LTS DOWEe:Ds and dut:iss
(7) Tc suspend the igguance of licenses ©°F permiss ¢ &
defined class or 1o & defineq gecdrepnlC areg, &S necessarv o
orotectT existindg Uses, ensure compliance Wit STaT® 13w C°r
TmpLement the STtEtée Water Plan
(g) To premulgate, adeor, modifv, reveal and enforce ru_2Ss
znd raculaticns implémenting GF affecouating The RWOWEES and
drurieg of thne department.

e D



CONTRACT TO IMPLEMENT
Chapter 259, Sess. Laws, 1983

THIS CONTRACT, Made and entered by and between the
STATE OF IDAHO, hereinafter referred to as “Idaho", acting by
and through the Governor of +he State of Idaho, pursuant ToO the
provisions of Senate Bill No. 1180, 19883 Idaho Session Laws,
Chapter 259, and the IDAHO DOWER COMPANY, a Maine corporation,
qualified to do business in Idaho, with its principal offices
in Boise, Idaho, hereinafter referred o as the "Company’;

NOW THERFORE, in consideration of the mutual covenants
and agreements hersin contained and other good and valuable
consideration, the receipt of which is hereby acknowledged, the
parties hereby agree as follows: - - - -

CONTRACT PROVISIONS

1. Definitions

(z) The phrase "ewonsumptive water uses for domestic
uses" means water for one Or MOIE households and
__water used for all other purpcses including
irrigation of & residential lot in connection
with each of said households where total use,
other than  water for irrigation  of the
residential lot, does not exceed thirteen
thousand (13,000) gallons per day. The above
definition applies whether such uses arée direct
or from a municlpal water SUpply. The term
"residential lot" means elther a lot in an
approved subdivision or a lot created by metes
and bounds description, which lot had Dbeen
platted or described priocr to November 19, 1982,
or meets the minimum residential lot size
requirement in effect on November 19, 1982, of
the local government agency having jurisdiction.
The minimum lot size may be changed by the
government agency, put shall not exceed two and
one-half acres. The term "consumptive water for
domestic uses" shall include, in additien to the
uses listed above, use of water for livestock.

Page 1 of 10 ';"o' |
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(b)

(c)

(d)

{(e)

"Nonconsumptive Commercial, Nonconsumptive Munic-—
ipal, Nonconsumptive Industrial Use"” means any
CMI use which does not deplete the water of the
Snake River system above Swan Falls more than two
acre—feet per day.

The phrase "substantial investment in irrigation
wells and irrigation equipment" means an actual
expenditure or written commitment, pursuant to a
water right application £iled prior to November
19, 1982, or pursuant to a water right permit
issued prior to November 19, 1982, for a portion
of the costs of construction or purchase of a
well, or of equipment to be used primarilly £forv
irrigation purposes which meets the follewing
requirements:

1. The actual expenditurs or written commitment
for irrigation -wells or for irrigation
equipment egquals or exceeds the amount of
fifteen thousand deollars ($15,000) or the
actual expenditure or written commitment
equals or exceeds twenty-five (25) percent,
whichever 1is 1less, of the total projected
cost of the irrigation project; and

2, The actual expenditure or written commitment
must have been made pricr to November: 19,
1382,

3. The parties have determined that the
disjunctive "wells or equipment" more
clearly effectuates the legislature's intent
in this regard, netwithstanding the

appearance of the conjunctive "wells and
eqiipment” in § 61-540, Idaho Code.

The acreonym "“IPUC" refers to the Idaho Public
Utilities Commission and to any agency Successor
in function.

The phrase "Ada County Civil No. 81375" refers to
the following legal action: Idaho Power Company
ve. Idaho Department of Water Resources, et al.,
Ada County Civil No. 81375.

Mutual Covenants

(a)

Notwithstanding the pending district court action
“in Ada County Civil No. 81375 all water users as

Page 2 of 10




(c)

(d)

defined 4in paragraphs 1{a). and 1(b), and all
consumptive water users who Dhave beneficially
vsed water prior to November 19, 1982, pursuant
to a valid opermit, license or decrsed right

existing pricr to November 19, 1882, or valid
beneficial use c<laim, and any persons who have
previcusly  made substantial investments in
irrigation wells or egquipment for use pursuant to
a water right application filed prior to November
19, 1982, even though such irrigation wells or
irrigation equipment were not in operation prior
o November 19, 1982, may continue the perfectlon
cf such water right in compliance with Idaho law
without preotest or interference by the Company.

As soon as practicable after the effective date
of +this contract, the Company and Idaho shall
dismiss with prejudice its pending case, Ada
County Civil. No, 81375, as to those persons wWho
in the opinion of the Company and Idaho, come

“within the class of users identified in paragraph

2(a) above.

As to those persons whom the Company and Idaho
cannot intitially determine, based wupon the
information available tc them, whether or not
+hey come within the class of users identified
in paragraph 2(a) above, the Company and Idaho
acting through the Idsho Department of Water
Resources, shall endeavor o obtain the
information necessary to make a decision as to
such persons. To the extent it is requested by
the Company +to provide information, the Idaho
Department of Water Resources shall recover its
legally autheorized costs for rasearching and
producing data including coples. The Company
shall subsequently dismiss with prejudice the
pending case as to any other persons who are
determined by the Company and Idaho based upcn
+the information received to come within the class
of users indentified in paragraph 2(a) above.

The Company and Idaho shall not assert any claim
for injunctive relief or compensation  for
depleted flows at the Swan Falls Dam or cther
Company dam £rom those persons dismigsed from Ada
County Civil No. 81375, and will not protest the
issuance of a permit or license to such persons
on account of the depletion of flows at the

Page 3 of 10
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Company's hydro dams for water uses coming within
the provisons of Idaho Code § 61-33%.

The Company and Idaho shall not name as
defendants 1in any action, or assert any clalm
against, holders of consumptive water uses for
domestic, NOnConsSump-— tive commercilal,
nonconsumptive industrial, or nonconsumptive
municipal wuses from the Snake River watershed
above Swan Falls Dam occurring from and after
November 19, 1982, unless such action or claim is
unrelated to such uses, or unless such uses would
result in a viclation of the Company's water
right as defined in paragraph 7(A) of the
contract attached heretc as Exhibit A, or in a
violation of the minimum stream flow established
by the State Water Plan.

Intent of the Act and of the Contract

(a)

(b)

(c)

T+ “is the intent of the 2Act (Chapter 259, S.L.
1983) and of this Contract, and the
interpretation of both parties hereto, that
dismissal of defendants by the Company pursuant
hereto and failure of the Company to pursue any
remedies against persons coming within the terms
of vparagraphs 2(d) and 2(e) hersof during the
existence of this contract shall not expose- the
Company to claims before the IPUC in the event of
later termination of this contract under the
provisions of paragraph 7(a), and that the IPUC
will lack jurisdiction of such claims in the
event of termination of this Contract under the
provisions of paragraph 7(a).

In order to implement the Act and this contract
in accordance with the intent, the Company and
Idaho shall move the District Court in Ada County
Civil No. 81375 under the provisions of I.R.C.P.
41(a)(2) to dismiss said case with prejudice as
to the defendants entitled to dismissal under
this Contract. The provisions of I.C. 61-539
relating to IPUC jurisdictien shall only apply as
to the qualifying wuses of each dJdefendant so
dismissecd.

The dismissal shall be binding upon the plaintiff
irrespective of any declaration by a court of

competent Jjurisdictien that §.B. 1180 is null,
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volid or of no efiect. The dismissal shall be
construed as an abandonment by the Company o©f
that portion of its claims for damage against the
state and its agencies arising from the issuance
of permits or licenses to those holders or their
predecessors.

Third Party Beneficiaries

Persons coming within the class of users identified in
paragraphs 2(a), 2{(d) or 2(e) above are third party
beneficiaries of this contract . who may seek
enforcement of applicable provisions, except as tTO
paragraph 3, 1in accordance with the laws of the State
cf Idzho. By executing this contract, the Company
agress that its claimed water rights are subordinate
to the rights coming within the provisions of
paragraphs 2(a), 2(d) and 2(e).

Exceptions

No provision of this Contract is intended, nor shall
i+ nave the effect of 1limiting in any manner the
nature or scope of the claims or defense which may be
utilized by any party to the actien remanded <To
district court by the Idaho Supreme Court in Case No.
13794. The parties agree that by executing this
Contract, the State 1s not conceding nor agreeing  that
the users or uses identified in paragraphs 2(a), 2(d)
or 2(e) in fact interfere with the Company's claimed
water rights or that the surface water or ground water
used or to be used by such users or uses does in fact
contribute to the flow of the Snake River. The
parties agree that by executing this Contract <the
Company is not conceding nor admitting that it cannot
state or prove a claim against those water users
identified in 2(a), 2(d) or 2(e), nor any other users
or potential users of water from the same sources.
Neither the plaintiff nor the defendant by this
contract makes any admission regarding the nature or
quality of the water rights at issue in this or any
other litigation. Nor does the state make any
admission that the ground waters or various reaches of
the Snake River are an interconnected water system.

Term
This Contract shall take effect when executed and

shall continue in effect until terminated in
accordance with the provisions of paragraph 7 hereof.
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Terminatlon

{a) In the event the Act is amended or repealed, this
Contract shall terminate on the effective date of
sald law amending or repealing. the Act, unless
the parties keep this contract in force by way of
written addendum. In the event of termination
under paragraph 7(a), this contract shall be null
and void on and after the date of termination
except as to paragraphs 1, 3, 7, and 8, which
shall ceontinue in force and effect.

(b)Y In addition <to any termination that may occur
under the provisions of paragraph 7(a) herecti,
this contract shall terminate (1) on the date the
contract has been perfecrmed according to its
terms or (2) on the date any decree entered in
Ada County Civil No. 81375 is final following on
appeal or expiration of the period for appeal,
whichever of the foregoing (1) or (2) occurs
later. In the wevent of termination under
paragraph 7(b), this contract shall be null and
void on and after the date of termination, except
as tec paragraphs 1, 2{(d)., 2(e) and 3 which shall
continue in force and effect.

{c) In the wevent that the agreement between: the
Governor, the Attcorney General and the Company
dated October 24, 1984 and attached hereto as
Exhibit A is not implemented or is terminated by
breach, then this contract shall alsc terminate,
except to the extent this contract has Dbeen
performed as of the date of termination.

Walver of Defenses

In the event the Contract 1s terminated under the
provisions of paragraph 7(a), the defenses of statute
of limitatlons, abandeonment, adverse possession,
statutory forfeiture, laches, walver and other
applicacle common law defenses due to action or
inaction of the Company during the period the Contract
was in existence shall not be available against the
Company on behalf of persons against whom the Company
did not attempt to state ‘a claim based on the
existence of this contract for a periocd of two (2)
years after the date of such termination, unless the
parties keep this Contract in force by way of written
addendum.
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11,

12,

13.

15,

nuthority of Department ¢f Water Resources not affected

M

This Contract shall not De construed to limit nor
interfere with the authority and duty of the Idaho
Department of Water Resources to enforce and
sdminister any of the laws of the State which 1t 1is
authorized to enforce and administer.

Modification

This Contract may not be modified except in writing,
executed by both of the parties hereto.

Successoers

The provisions of this contract shall bpind and inure
+o the benefit of the respective SUCCesSSOrLsS and
assigns of the parties.

Entire Agreement

This Contract sets forth all the covenants, promises,
provisions, agreements, conditions and understandings
hetween the parties implementing the Act, and there
are no covenants, provisions, promises, agreements,
conditions or understandings, either cral or written
between them other than are herein set forth.

Nonlimitations

This Contract 1is not intended, nor shall it be
construed, to limit the rights of either party to
prevent the institution or continuance of water uses
not in compliance with the laws of the State of Idzho.

Effect of Section Headings

The section headings appearing in this Contract are
not to be construed as interpretations of the text but
are inserted for convenience and reference cnly.

Multiple Originals

This Contract is executed in triplicate, Each of the
+hree contracts with an original signature of each
party shall be an original.
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TN WITNESS WHEREOF, the parties have executed this

zgreement at Boise, Idaho.

IDAHO POWER COMPANY

By:@MM 2 %F“*““\_

JUMES E. BRUCE
hairman of the Board
nd Chief Executive

Governor of the
State of Idaho

Secretary cf State

P!

.\,’l'{
- ATTEST:

(Corporate Seal of Idaho
Power COmMpany) ;;;;Eiﬁ%;zzg?/
, . \|\ o M M
o Secretari ?'f Z@Power

\PPROVED AS TC FORM:

JIM ;QNES
Att?rney Geferal of the
State of Idaho

v

CERTIFICATE OF SECRETARY

paul L. Jaureguil, as secretary of Idaho Power Company,
a Maine Corporation, hereby certifies as follows:

(1) That the corporate seal, or facsimile thereof,
affixed to the instrument 1is in fact the seal of the
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ue facsimile thereof, as the case may be:
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(2) That any officer of the corperation executing the
instrument does in fact occupy the cfficial position indicated,
that one in such position 1s duly authorized to execute such
instrument on behalf of the corporation, and that the silgnature
of such officer subscribed thereunto is genuine; and

(3) That the execution of the instrument on behalf of
the corporation has been duly authorized.

In witness whereof, I, PAUL L. JARUREGUL, &s tha
secretary of Idaho Power Company, 2 Maine corporaticn, have
executed this certificate and affixed the%Feal of Idahp Power
Company, a Maine Corperation, on this 22 day of kagggz

)

;

Paul L/ Jaureguil
. .Secretary/ of -Idajo Power.lcmpany

STATE OF IDAHO )
} ss.
County of Ada )

On  this é{_i‘.é;{day of ?Zﬁf% 1584, Dbefore me, a
Notary Public, in and f£or said County and State, perscnally
apoeared JAMES E. BRUCE, and PAUL L. JAUREGUI, Kknown O
identified to me to be the President and Secretary,
respectively of Idaho Power Company, the corporation that

executed the foregoing instrument, and acknowledged to me that
such cecrporation executed the same.

IN WITNESS WHEREQF, I have hereunto sel my hand and

affixed my official seal the day and year 1in this certificate
first above written.

CifziﬂY PUBLIC F:B IDAHO
Reatding at d s P ’

Ll e =
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County of 2Ada )

On this éiéggﬁ day o_gégégéégiL, 1984, befcre me, a
Notary Public, in and for said County and State, personally
appeared JOHN V. EVANS, known or identified to me to be the
Governor of the State of Idahc and PETE T. CENARRUSA, known tc
me to be the Secretary of the State of Idaho: and acknowledged
to me that they executed the same.

IN WITNESS WHERECF, I have hereunto set my hand and
ixed my official seal the day and year in this certificate

“ above written.

n -
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cN QF CONTINTATION OF AGRIIMENT

[ATRSREE 3 UV o L S

Evans in his official capacity as Governor ot the State of

Tdaho; Jim Jones, in his official capacity as Attorney General

of ths State of Idaho: and Idaho Power Company, & CcoOIpo ation,
Parzgraph 16 of the Agreement providea:

"mhis Agreement shﬂll terminate upon the fa ;lu:e Lo

satisfy any of the conditlons stated in paragraph 13. The
sarties shall mest on Hay 13, 1885, to d&t:rm*ne if the
contracu shall be contlnued oL term%nazed ‘

The undersigned parties to that Agreement hersby agree as

rh

ollows:
1. The Agreement has not been terminated by its own

erms. MNone of the conditions stated in Paragrapn 13

Ty

_has yet failed to be satisfied. All of the conditions

i

except Conditicn iv. have bean satisfied.

2. Cond tion iv. has not jet been satlsfled | Tae Feééral
.Enefgy Regulatory Commission has .takeq_ nc action on
the parties' request described .in paragraphs 12-B~1
and 12-B-ii. |

3.  HNo party has yet breached the Agreement -Bach party

:acknowledqes the good falth performance of the other

parties in dlscnarglng thelr' respective obligations

.under the Ag:eement

4. None of the parties desire or intend the Agreement be

terminated at this time.




2
THERIFORE, the Agreemant will continus in effeck, The

parties will continue to seek favorable action by the F.E.R.C.
to satisfy the remaining Condition iv. Upon the receipt' oL
notice of favorable action by F.E.R.C. on the pending matters
related to the Agreement, the parties will affirm in writing
that the Agreement has been impleﬁented., If it_éé?éars Eé any

party that Condition iv has failed to be satisfied notice of

v b
2ITH

ral to the othar partiss., In

p—

that fact shall be given by that

that event, the arties will meet again as soon”thereafter as

i

possible to determine the status of the agreement. Thls alerﬂ

mation shall be doverned by the terms of the Orlglnal Agreement

~of October 25 1984, P "jj“ffjjf

. IN WITNESS WHEREOF,  the .parties have executed this

. instrument at Boise, Idahﬁ'tﬁis”;stﬁ'daf'of;May, 1985.

L.OGAN LREHRM:

V;YIéé-PRESIDEdT,

2. IDAEO POWER CO.

W ian -
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~aiculartics. right.  8SuT wWhat Iom saving s Yol may nave
a declining rate bass also.

Q. Deciining --

AL so if the company's rate base 1s declining,
you could not isolate the impact of this particular
increase or addition to rate base as a factor in rates in
a particular resulting rate.

Q. Let's take the economist assumption that
all things are egual, and that there is no changes in any
other factor. By including the £iling fees in the rate
bage, would that lead to an increase in the rates that
Idaho Power could charge to 1its customers?

THE WITNESS: All other --

MR. STRONG: Objection. My objection would be
that Mr. Nelson has indicated that he's not an expert in
rhat area, and would not be capable of testifying.

MR. TUCKER: I would object on the same basis of
competency, lack of foundation, and also this line of
questioning, while we'rTe allowing to it go a little ways,
ig far beyond the scope of direct.

MR. MONSON: 1In answer Lo your gquestion, Mr.
Tucker, this deposition 1is +aken not only to preserve
testimony, but alsoc as a discovery deposition. it's my
understanding. And in response LO Mr. Strong's argument

abhout his lack of sxpertise in this area,
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numerous rate cases before tne PUC, and that he has

considerable experience 1n that matter, and I think he

can offer his opinion as to the effect on the rate base.

MR . STRONG: Mr. Nelson stated he wasn't an

expert, and did not consider himself an expert.

MR. TUCKER: Just for the record, I don't know

+hat this deposition has been noticed for discovery

purposes. Our ocbijection is lodged, and you can continue

with that understanding.

Q.
rhe question,
A.

igs not wvalid 1

Nelson,

Mr. can vou answer

(RY MR. MONSON)

please?

If you make the assumption, which in my mind

n the real world, that all other factors

remain the same,

exactly the same.

0.

the filing fees,

for a rate case.

result in an increase 1in rates,

then an increase in rate base would

everything else remaining

Tf the Idaho Power Company chosa to expense

again, all other things being considered

equal, would that also result in an increase in rates?
A. No, not necessarily.
Q. why not?
A. The rates are set on the nasis of a test
year. 50 assuming the usual case, the utility goes 1in

they'll make theilr Case haged on that
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test year. and they'll take actual resnliTa, ard then

p)

they'll pro forma that vear to rry To take 1nto aCCCURT
unusual things that happened that year. And if you don't
have a test year which inciudes a certain expense, then
that expense is not recoverable. Or you may have the
test year include the expeéense, but the pro forma
adjustment may take it out on the basis, well, that's not
an ongoing business cost, or that was an uvnusual water
year, or some other things. So you cannot categorically
say that an increase in axpense also results in an
increase in rates.

Q. Do you know 1if Idaho Power has taken
advantage of the option to extend its payments over a
number of vears?

A. They did initially, and I don't know 1f they
have continued that or not. There was some thought they
would simply pay it off, but I doen't really know whether
they did pay it off, or simply paying it over the number
of years. The initial payment took advantage of the
five-year spread.

Q. and that five-year spread could include one

of those test vears then?

A. It could.
Q. Do you know if it did?
A, The company hasn't had a rate case since 1t

[=
[}
o
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gstarced paying fees.
Q. Wwho determines the test year?
A. Tnitially the utility, and then the PUC can

choose a different test year if it wants fto and crder the

utility to reprepare.
Q. Bow often do rate cases occur?
A, It's hard to generallize. Tf the companv's
operations are changing, if thev've got major additions

or deletions to the rate base, or experience a period of

growth or something like that, they could come, in fact,
you can over file. You can file a new one before vou get
a decision on an old one. I believe at one time PG&E was
reported to have 30 cases pending before the California

public Utility Commission. But the company's situation

has been rather stable in the last several years. They

haven't filed one in the last, at least, two years, and

may not for another couple.
Q. Wwhen was the last one filed? When was the

order in the last one entered, I should say?

A. T think it was probhably three years age or
more.

Q. Let me call vour attention to the 7,500
jawsuit that vou mentioned in your direct testimony.

A. okay.

Q. That was filed against approximately 7,300
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warer USers; is that colrsci?

A. it was filed agalnst the holders cf 7.500
water rights. There could have been some agverlap. S0
7,500 more accurately describes the number of water
rights then perhaps the number of parties.

Q. and in vour direct testimony, vou discusgsed
in response to a question Dy Mr. Strong, that you
established certain parameters for choosing who to join
in that lawsuit. What were those parameters?

A. Pending applications, aother than I think we

excluded domestics. If 1t was only a domestic use, I

nelieve we excluded it.

Q. and domestic use as defined by Idaho Code
sections?
A. Yes, you know, the one household, half acre

or less, 13,000 gallons a day, that definition. At that
time there were a couple definitions of domestic use, as
T recall the code. But if it was a half acre or less, as
T recall we didn't include them. Pending permits on the
same basis. And licenses issued within five years of the
date of the district court decision, as I recall. And
again, 1f we had a license for small domestic use, we
would not include that license, if T remember right.

Q. Which district court decisiocon are vou

speaking of?
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MR. BARKER: Can I interject. You mesah Judge
Rail's decision?

THE WITNESS: No, Judge Walters' decision.

0. (BY MR. MONSON) and what was the holding in
that cass again?

A That was the one that said that The
coordinated operations of the company resulted 1in
subordination of its entire gsystem following the FPC

subordination of the Hells Canyon project.

Q. That decision you appealed?
Al Yes.
Q. and that's the one that was ruled on in 1982

by the Idaho Supreme Court?

A. Yes.

Q. Wwhich reverse Judge Walters' decision in
subordination?

A. Yes, there were osther isgsues in the case,

but that was the critical one.

Q. Were there any others that you joined in
that caseT?

A, Wwe joined the Department of Water Resources.
Wwe had jeoined the complainants in the first case. The
PUC complainants were joined in the first case. Ang T

can't remember 1if we specifically joined those peopls 1n
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some of them got joined simply pecause they had water
rights that fell within our parameters, but I don't
heliave we named those people again. fThey came to be
called the Paragraph 20 Defendants, because that was the
paragraph in the firgt complaint in which we said that
these are the guys that filed the complaint in the PUC,
and we want them bound by a decigion here.

0. So it was ﬁot necessarily because they held
water rights, just tc bind them in this proceeding?

A. veg. I think we joined them in the first

case for that reason, but not in the second.

Q. why did vou join the Department of Water
Resources?
A, To bind the department to administer the

water rights of the other defendants consistent with what

the court found.

Q. what weres the geographical boundaries of
that lawsult?

A. swan Falls, the portion of the Snake River
Basin tributary to the Snake apove Swan Falls Dam.

Q. All the way to the Idaho border?

AL Yes, we went clear to the Wyoming berder,

and Nevada on the south.

a. Wasg it strictlv the main stem, OT did vou
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attempt to noin all the useys 0L “he Tran
B Tributaries alsoc.
Q. what about ground water?
A Ground water also.
Q. Does this lawsuit ralate to what's commonly

referred to as the 02 Adjudication?

A No.
Q. what was the 02 Adjudication?
A. thalt was a main stem snake surface water

adjudication from Milner Dam, I believe, To the Oregon

border, as I recall, with that geographical axtent.

Q. So your case was considerably larger in
scope?

A. Oh, ves.

Q. Tt excluded the part below the’Swan Falls
Dam, but included everything that was upstream from Swan
Falls?

A That's correct.

Q. including Milner?

A. Yes.

Q. po you intend to join the United States in

that action?

A, No.
Q. why not?
AL T den't think we'd get jurisdicticn.
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. What rellef did vou s=2sk in LOEL LAwWSLL,
did Tdaho Power seek in that lawsuit?

A Egsentially to have the court declare Idaho
Power Company's rights priocr and senior, and superior To
those of the Defendants, the water right holders, not the
nepartment of Water Resources. and to the extent that
they depleted physical company's rights to enjein them
from the depletien, and I think we threw in a damaye
claim against the state, if T remember right, just to get
their attention.

Q. Did you get theilr attention?

A. I think so. At least we spent a lot of time
screaming at each other 1in court after that.

0. pid you seek any adjunct relief from the
state?

A. T don't remember. It would have been along
the lines I discussed requiring the department to honer
the decision as far as the relationship between the
company's water rights and the other defendants' watex
rights.

Q. If you had not reached the agreement in the
swan Falls dispute, would Idaho Power continued to have
prosecuted this case’?

A Yes.

Q. and if thev had so prosecuted this case.
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would thev have besn able ToO protect theilr rights by
entry of decrees?

A. T'd say Lo some degree. There were some
problems with the case as 4 vehicle for deing that which
the state raised, contending that the only way to do that
was in an adiudication, which the state began. You had
problems of parties, for example, if the United sStates
had been found to hold a water right that was critical te
the whole basin, that fell within those parameters,
perhaps we'd have had a defect in matters and couldn't
proceed. Butl at the time we started the negotiations in
t84, we had beaten back all the state's attempts at the
trial court level to get the case thrown out. Like I

say,. we were over there a 1lot.

Q. What court was it pending hefore?
A. The district court here in Ada County.
Q. 3o Idaho Power would have had a forum in

that action to protect its rights?

A. ves. The adequacy of the forum was heing

contested by the state. But so far, we still had one.

Q. vou indicated that the individuals that were
joined in the 7,500 lawsuit eollectively informed the
defense association. Do you remembar the name of that
association?

A Tt was something defense fund, but I
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Q. Wwould it have been water users defense
funds?

A, Mo, I think it was more specific than that.
T can't remember the name af it. I remember the name of
the woman who did the sdministrative end of 1t. Her name
was Elaine Martin, and she lived in Jerome at the time.
But I don't remember the name they gave the Jgroup.

0. who was the lawyer for +hat group; do you
recall?

A. Kent Foster from Idaho Falls. And I might
gsay they didn't represent everybody who appeared in the
action. We had appearances by, it seemed to me when we
finally dismissed the case, our mailing l1ist was over a
hundred.

Q. And in the pericd that the case was on file,
vou had perfected service on at least approximately
2,000, maybe under a little 2,0007

A, ves, that I can trace now. It may have been
more than that, but 1t was a laborous process, S0 that
may be about right.

Q. couid vou have joined the others had vou
continued to try to serve Pprocess on the other users?

A could I have joined others?

Q. pDid you XDow wno -- j=t me strike that. Let
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me go back. The othners who were not served, wWas That
pecause the Swan Falls negotiations were pending and it
didn't seem prudent to try and spend the money and time
to try to join these other pecple, or was it simply that
you could not find them?

A. A little of beth, I think. We were havindg
rrouble serving a fairly substantial number of the
defendants simply because they had not kKept the
department informed of their whereabouts. But also once
meaningful negotiations got started, it seemed hetter to
concentrate on that than serving Process.

Q. could you have joined others, other water
users that vou were not able to personally serve, through
a process of publication?

A. That would have been possible at scome point,
but that was our last resort.

0. and that would have been effactive service
of process?

AL T think if we did it right, it probably
would have. I think the Supreme court decision reguired
reasonable efforts, and rhat's king of a custom made shoe
that you have to put on your foot. But I say we should
have been able to devise a method that would have done

that.

vou discussed 1n vour direct testimconv the

QO
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so—-cailed 1180 legislation.

A Yes.
0. What was that again?
A. That Senate Bill 1180 was passed in the

tegislature. What it attempted to do was authorize the
company to dismiss the defendants in the 7,500 case who
actually were using watery oOT had made substantial
investments preparatory to using water. In other words,
divide out the people who were actually on the ground
using water from those people who only nhad an application
or undeveloped permit. And the purpose was To keep the
PUC from coming back and saying, Idaho Power, vou're
giving away your rate base, and take some punitive
action.

Q. and the bill stripped the PUC of
jurisdiction to consider those actons?

A. That's my recollection. somewhat similar of
what happened at the final sale.

Q. what role does the PUC have in reviewing
company water rights?

AL Nothing specific under the statutes. They
have a great deal to say apout what the company's rate
base consists cf, what expenses it can recover, what rate
of return it's authorized, you know, they have within

general constituticnal restraints relating to takindg,




10

11

12

13

14

15

16

17

18

19

20

22

23

24

thev have nroad authoraity ovel tLne
the PUC 15 a major plaver with any regulated nt1lity.

Q. and what standards do rhey use in general
terms in reviewing financial activities OT other

activities of the company’?

A Well, I don't Know that I can reallv say
specifically. The general standard i1s that any company
is Supposed.to uee reasonable business prudence, I think,
or words to that effect. And if it has done so, 1t ought
to be immune to regulatory abuse, 1f vyou will. But
that's so general that the PUC is saild to be an expert in
its field, and review by the Supreme Court 1is somaLimes
pretty summary, the court saving tThe legislature
established this group. they are the expert, and we're
noct geing to interfere with their discretion. So it's a
pretty tough place for a utility to be if it's at war

with its regulator.

Q. Does the PUC consider the public interest in

its regulation of uytilities?

A. Yes.
Q. How does the PUC define public interest?
A. well, I'm not sure +hat I can answer that.

I think it probably varies with the issue hefore 1it.

Q. Did the effect cof the 1180 legislatich.

sapare Biil 1180, which stripped tha PUC of surisdiction.

i)




ja)

10

11

12

13

14

15

16

17

18

19

1-J
LF

consider those actions OT Tdano Power' s achtions o

]

dismissing the losses of the 7,500
any effect on the pUC's review of utility actions forvr
public interests considerations?

A Not outwardly, as far as I know.

that for public interest standard?

A Correct.

family trust, the Martin Family Trust?

it.
Q. and they challenged it on constitutional

grounds; is that correct?

A, That's my recollection. I only dimly
remember the case. Most of our effort was trying to

intervene SO we knew what was going on. And once we

anything else ever happened in the case.

Q. That was filed 1n 1383 or '847

the 1180 contract if my memory of the subject matter

the case 1s right.

1180 statute, Senate Bill 1180, and that was fited by

112

utt, did that have

0. BRut as to those, as to the actiong that were

outside The PUC's jurisdiction, 1t had no power to review

Q. vou said that there was & challenge to the

A. Martin Family Trust I believe is the name ot

intervened, then other things happened, and I don't think

A. Along in there. It would have been atter

of
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Q. Do you remember whabt the constitutional
grounds were?

A No.

Q. puring the course of the 35wan Falls

negotiations, you referred in yvour testimony this morning
to a group you called the kitchen cabinet or the Swan
Falls task force?

A Yes.

Q. Do vou remember what the name cf that group
was specifically, or if it had a name?

A, Well, as I recall, I heard it called both.
But we played nc part in setting it up or in dismissing
anvthing with them. I mean, we heard back what was going
on and what the reactions were, but we did not play any
part in dealing with that group.

Q. Who did set it up?

A. The Governor's office and Attorney General's
office, one or both.

Q. who was on this task force?

A. Basically, 1t was representatives of groups
that were concerned with the Swan Falls controversy who
were not at the table. So you had agriculturs was
represented. Some legislators were directly involved in
the group, as I remember. There may have besn sonhe

environmental contacts there to, but 1 don't now

11z
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remember. I think the cities were involved Througn the
the Asgsociation of Idaho Cities oF Municipal League,
whichever it was called at the time. Those come to mind.

Q. Do vou remember the names of any of the
reprasentatives or the names of specific groups that were
represented then?

A, Cheryl Chapman, who 1s exacutive director of
the Idaho Water Users, was consulted. Roger L.angese, a
lawyer in Rupert who represents a number of irrigation
entities in that area and upriver too. senator Leonard
Noh from Twin Falls.

o. For the record, how is Noh spelled?

A. N-o-h. and I think there was a legislator

or two from upriver. I don't remember who they were.

Q. By upriver, you mean?

A. Upstream from Twin Falls.

C. Tdaho Falls area, that far upriver?

A, Somewnere in there, yes. ©Onh, and I think

zlaine Martin or Kent Foster, both.

Q. what about the cities?

A. I don't know who would have represented the
cities in that discussion.

Q. what about environmental groups?

Al T den't ¥now that either. This was coming

+5 me probablv about thirdhand by the time thev raported

L
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back. what happened was Pat and Pat woultd revort to Tom
with the reaction of this group. AnRd whatever tne

discussion was was carried to them, and so I just picked
up names, you know, indirectly through that conversation.

Q. 3o no one from Idaho Power was inveolved in
this kitchen cabinet task force?

AL No. As I said, we thought 1t was
inappropriate for the company to do that. I mean, just
as a PR and political matter.

Q. Is that because you were already represented
at the table?

A. No, simply because that was the state’s
function to broaden the group that was cohsulted, not
Tdaho Power's. And it would iocok a little hypocritical,
I think, if Idaho Power was out beating a PR drum,
particularliy in the iight of the vast PR campaign that
had been waged and irritated everybody considerably on
the other side.

Q. vou mentioned legislators invelved in the
kitechen cabinet, and you mentioned Leconard Noh. Weare
there any other legislators?

A The other name that comes to mind that could
have been involved, and I don't rememper specifically,
was Vard Chatburn, who was a state representative from

albicn, down in the A bion area, who was the countarpart
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to Laonard Noh in the Housze of Representatives on the
House wWater Resocurces Committee. And since he wWas
jnvolved in all the legislation. he couid well have been
involved in that group too. I would be surprised 1f he
wasn't consulted even 1f he didn't go to the meetingd.

Q. How long there was this group in existencea?

A T think throughout the negotiations, summel
and fall of '84, at least that long.

Q. vou said summer and f£all of '84. Was that
the time during which the negotiaticns were ongoing? Did
the negotiations take place in spring of '84, or earlier
than that?

A. No. As I recall, as I said, the company
sent the 1180 contract tc the GoOVernor to sign it. He
wrote back and said let's broaden it, and the first
meeting I helisve wWas in late June, early July when the
principals met and said, yes, there iz Toom here to talk,
and sent Pat, Pat and Tom off. And that process lasted,
if my memory 1is correct, early July until we finished on
the 25th of October.

Tt was a pretty big process?

1o

A. Tt was a lot different as 1t came out than
we had envisioned. We thought. we'll get together for a
couple weeks and work on this. And finally turned out we

just staved in session. We mat saveral times a dav every

ot
ey
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staff for being the most consistent volunteer sta
membar, because I was there more than them, I think.

Q. 3o it happened a lot guicker than the
sho~-Ban negotiations?

A, ves. We already had this shape of the table
T t+hink. And I might also say that we cidn't have any
federal involvement at the table toO.

Q. sn noted. Now, Tthese negotiations you said

took place, first began in June and July?

Al Yes.
Q. June, would you say?
A. 1 think it was early July, if I had to pick

the time. Because I rememper the 4th of July was
involved in there someplace as to why we couldn't stav in
gegglon, or why we did it on the day we did. So sometime

in early July, I believe.

Q. Aand there was first a mesting of the
principals --

A. Yyes.

Q. -- for each party? Who were the principals,
again?

A. Jim Bruce and I for Tdaho Power. Mavbe

Logan Lamb, but T don't know that he was there. GovernoTr

mvans and Pat costello from the aovernor's office. And

—
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perhaps Ken bDunn from IDWR. Jim Jones and Pat Kole, at

least those two from the Attorney General's office.

Q. Was the Attorney General himself involved?

A, Yes.

0. Wwas he involved throughout the negotiation
nrocesst

A, He was the person to whom Pat Kole raported

for insrtructions, so, yes, he was involved.

0. Did he attend any sessions?

Al ather than the meetings that the principals
went to, I doen't think so. Other members of his staff
came to some of the meetings when they were asked to do
something. Like Clive Strong took over the drafting, so
he would sometimes come to the meetings to get
instructions for drafting or explain why something was
drafted the way it was. I don't know if Jim Jones came
other than when all the principals were assembled.

Q. But he was the policy maker for that branch
of state government that would make the final decision?

A. Well, he had to agree. I mean. he was one
of the designated principais. 50, Yés, he had to agree.

Q. What about Governor Evans, was he involved

in the negotiations at all?

A. T don't think we taiked to him directly at

rE

the

a1}

any time. We did not talk also o he rest o
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Drincipals. I mean, we'd see Tham 1n the offlce
now things are going. And I think I did go 1n once wWith
Pat Costellc to explain something to the Governor. I
went in at Pat's request. But by and large the three of
us represented our principals. When we needed to, we
went pback and got instructions.

Q. But aside from that first meeting, vou
didn't bring all the principals tegether at any time 1in
the negotiations, until the end?

A. Until the end. As soon as we got to the
point where we thought we could put the framework
together, as I remember, we had a meeting of the
principals to endorse the idea, and say, ves, let’'s do
that. And of course, they had to meet to sign it. T
+hink there was a big fanfare in there and all this sort
of thing. And in fact, I have the pen that the parties
used to sign the agreements. So they were together for
those three times at least.

Q. Now, you said there was a meeting when you

thought vou could reach a framework?

A. Yes.
Q. When was that?
A. It would have been shortly befcore October 1

or on October 1.

0. vou testified sarlier I believe that the
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A That's right. AaAnd I
met to sign the framework, 0T Yes, we'Te here, let's sign

it. But theres was at least one meeting associated with

the framewcrk.

Q. wag there a pre-meeting pesides the signing
meeting?
A. well, T don't recall. Certainly the

negotiators would have had to have instructicns from the
principals that the framework was the way to go. But
whether thev did that gimply by passing messages ar they

actually met, I don't remember.

Q. vou indicated in your testimony this morning
rhat the Department of Wwater ResQuUrces Was asked to
participate iIn the negotiations at various points in
time?

A. Yes.

Q. and that they were asked primarily to supply

technical information; is that correct?

A, Yes.

Q. What sorts of rechnical information did they
provide?

A. The first cquestion I think we asked was

whether or not the 4,530 c.f.s., which was the low flow

record to that date, represented all of the depletion

120
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shat the river would sxperience Irom Uses that were in
existence in 1984. In other words, if everything else
remained the same, was that number likely to go down?
and so they ran a model and decided that most of the
depletion had been realized, we were safe to use that as
a worst case condition under current develcpment levels.
Then the next question we asked them was if we go to
3,900 in the irrigation season, what's the corresponding
non-irrigaticn seasgon number, and that's where we got to
5,600, 1 remember those two specific requests were made
of them, and there may have been others, but I don't
remember them right off.

Q. vou gaid Ffor the second study that they
determined what the corresponding winter flow would be 1in
conjunction with the 3,900 irrigation sSeason flow?

A. That's correct.

0. what was their decision or determination on
the first guestion, which you stataed was whether the
4,530 c¢c.t.s. low flow, historic low flow represented all
depletions of the river from present uses?

A They said that they believed that the
depletion had been substantially felt in the river. That

wa could use that as a worst case condition. AS it turns

fter this

1

out, one of the early studies that was done

s

the Swan Falls agresment

It

rhat was rfunded 238 parct o
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depletion of spring flows below Mllner.

0. By using the term spring L[lows, are ycu
speaking of seasons or sources’?

A No, sources, spring end flow. But we used
the 4,500 as a worst case number.

Q. what did the Department of Water Resources

investigate to determine that?

A, T think they talked to their hydrologist and
may have done some model runs up 1in the existing aquifer
model, may have consulted with the USGS, which was doing
their RASA, R-A~S-A, study at that time. Anyway, they

got the best information they had.

Q. Do you know if they reviewed water right
records?

A. 1'd be surprised if they &id specifically.

Q. Why would you be surprised?

AL Well, that would be a major undertaking, and

3 lot of that is built into the model. I mean, you have
depleticn and development scenarios built inte the model
that takes that into acceount. So I would think they

wotuld not have done that separate look.

Q. can vou think of any cther detective studies
except those two that DWR would have performed for the

negotiators?
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A Not that comes to mind rign
Q. Wwas anyone from the Department ol Water

Resources there during the negotiations on a policy

level?

A No.

Q. nid the Director of Water Resources attend
segsions?

A. only when he was requested because of a

specific gquestion we had.

Q. And who was that at the time?

A. Ken Dunn. I might explain also that a
contract hydrologist for the Idaho Power Company attended
a couple of sessions at our regquest for technical
information.

0. Did you ever ask the Department of Water
Resources for their position on water administration?

A. Not as part of those discussiomns.

Q. At what other time would you have asked for
that peosition?

A. well, I've known Ken Dunn for a long time,
and he and I used to spar verbally now and then, and we
also used to meet on a more sociable basis. And we
talked about all kinds of things, and I knew where ne
stood on water rights administration apart from the sSwan

ation.
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A, He thought the Snake River ought to be
adiudicated.
Q. Exhibit 1 to your deposition, 1f you could

turn Lo that?

ig Okavy.

Q. and that is the framework for final
resolution of the 3Snake River water rightsg controversy?

A, Yes.

Q. Would you say that there 1is essentially six
components of the framework?

A. I believe that's right. VYes, there is six
numbered parts.

Q. Now, is it vour testimony this morning that
the minimum flow number, which is one of the components,
or was that one of the components?

A, Yes.

Q. Wwas the second component tThe establishment
of publiec interest criteria for new water development?

A. Yes.

Q. Wwho was the propenent during negotiations
for the establishment of those criteria?

A. The concept, I assume, Was probably

initiallyv from Idaho Power, but the criteria were

7

sparately n=agotiated. I don't know that thes concept was

=
P
1=
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Q. What apout the adjudication? Who was the
proponent of the concept of the general adjudication?

A Again, initially 1t may have been the
company, but I can't bhe categorical about that knowindg
what T do about Ken Dunn's position, but could well have
heen the company. Again, there was really no argument
about it.

0. what about the water marketing provisions of
the framework?

AL I don't recall where that came from.

Q. Did the state water plan have any provisions

at the time?

A, On marketing?
Q. on marketing.
A. T+ could well have, because that had been

discussed at the water board on occasilons unrelated to
swan Falls. So it may well have. I don't remember what
the plan said at the time. There was waler bank

discussion in the water plan, I Dbelieve.

0. was it your understanding at the time that

water marketing would be beneficial to Idaho Power

Company?
A, It could be. I beliisve, or was my thought at
the time, had the potantial to be. I don't Know that we
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knew 1t would be.

Q. How apout the nydrolegic studies that 1t was
agreed should be funded by the state. Who proposed the
undertaking of those studies?

A If I remember how that came up, I'm not sure
it had a proponent. In the discussions with our
hydrologist, that is, the Tdaho Power Company hydrologist
and IDWR -- oh, I'll take that back, I know where it came
from. After the 7,500 lawsult was filed, the gtate and
Tdaho Power Company were invelved in adversarial
positions on a whole bunch of technical things related to
water flows in the Snake. We got together and agreed
rhnat rather than have everybody out duplicating studies
and spending the same money oOver ang over again, we
should try to agree on some base technical studies that
everybody could use in the ensuing litigation. I was
going to say the state, but it was the -- I don't
remember now, who really actually formed the committee,
other than it was by agreement. It was called the
Technical Advisory Committee.

And the purpose of the committee was To
determine what data needs there wefe, and define the data
necessary to meet those needs. And this came cut of the
Technical Advisory Committee report, which said, ves,

eded, and this

1

indeed, There were studiss that were n
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done .
0. Thege werse hydrologic studies?
AL Hvdrologic and economic, as I recall.
0. what were the hvdrologic studies?
A Well, T haven't looked at that report Ior a

long time, but basically one was to get the state's
aguifer model updated so that it had the best information
in it that was available at the ﬁime. There were certain
other data gathering efforts that were outlined. One was
a reservoir gauging program. There ig some relatively
gmall reservoirs, which were ungauged, ncbody really Xnew
how they acted. There was a suggestion we needed a few
specifically sited observation wells throughout the
aquifer, because there were places we didn't know how the
water levels were responding. There was gsuggestion we
neaded some return flow gauging at certain reaches cf the
river. There were major diversions below Milner that
were ungauged, and big diversions. So there was a
thought that we needed to get flows gauged so we had some
idea what those diversions amounted to. So basically
there were management things, you know, what's geing on
out there. These are the things we need to Know Lo

answer that gqguestion.

O, what sorts of =2conomic studies did “he
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A Those are not as clear Lo m2. You might
have to look at the report. But I Know there was a
school of thought thaft 1t wasn't enough just to look at
the hydrologv, but vou had to look at economics, the
impacts of new uses, whether or not new ground was really
economically beneficial if you don't bury the costs in an
existing operation and so forth. But what those were, I
can’t now recall.

Q. was one of the studies to determine the
economic value of agriculture as compared to hydropower,
hydroelectric power?

A. T don't remember that as a specific study
call. TI'm not saying it wasn't. I just donr't remember
it was.

Q. who was the proponent of the sixth element
that the proceeds of the sale of the hydropower rates
should go to the ratepavers?

A, T think that came out of the kitchen
cabinet, if I remember right, reflective of this
paranoia, if you will, that I degcribed earlier.

Q. We talked briefly about the committee,
subcommittee that was created to determine a way te
finance adiudications. Do you recall that testimonv?

A ¥es.
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A The summer sometime, and not resal early, I
don't think. Like I said, I don't think we formed that
committee until we were on the point where we were, as 1
said, in the settlemeni mode. o it would have been
later in the summer, but I don't know when.

Q. And vou said "we formed the committee.” Who
are vou referring to?

A, Pat, Pat and Tom, either we formed it, or
went to our principals and suggested that it be formed.
Basically it helped us because we simply weren't going to
be able to do that and run with the ball we'd been given.
So if somebody could develop that legislation in working
paraliel with us, we could save a lot of time.

Q. Were vou involved in the meetings of that
committee at all? Did you attend any?

A. Like I said, I can remember at least once,
and T think I went to the initial meeting where we
explained what we wanted. But the development of the fee
schedule itself, I think the committee did. I mean, we
didn't oversee them. We 3just wanted the result back that

we could build inte the agreement.

Q. vou said you attended a meeting where you

zaid vou told them what vcu wanted --

bt
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A Mm=iim.

0. what was that? What did vou want from the
commitire?
A We wanted a fee gchedule that we could build

into this legislative package to attach to the agreement,
which would eguitably fund the adminstration costs of the
adjudication. And obviously there 1s a lot of component
parts to that, you have to know what the costs are, and
what the sources of the monev might be, and that sort of
thing, none of which we as negotiators knew. 50 that was
going to be a lot of work all by itself, and we simply
didn't have time to do it.

Q. Did vou give them any other charge, either
in your role as one of the negotiators or in your role as
a representative of Idaho Power Company?

A, No, I believe that was about it. I don’'t
think we gave them any preconceived notions. The purpose
of the committee was to come out with a fee schedule that
would be supportable in the legislature by the players.
So we certainiy didn't know what that was. We Jjust
wanted one.

Q. Did TIdaho Power have any proposals to
present as to what it thought should be an esquitable fee

schedule?

A Not through me. It would have had to come

Ju—
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Q. Besides Greg, who would be aware ol such a
propogal by Idaho Power?

A If the company evey had a final proposal, it
wauld have come as a result of conversation among Jim
Bruce and Greg Panter and myself. There may have Dheen
other peoplé in the_company that were invoclved in
discussing it, but that's where the proposal would have
had to have been discussed and approved.

Q. But do vou recall any specific proposals
that Idaho Power put forward regarding the appropriate

fee to be charged to hydropower uses?

A, No, I don't.

Q. Or agricultural uses?

A. No.

Q. In giving this charge to the fee committee,

you said that you asked them to ccme up with a way to
equitably fund the adminigtrative cost of the

adjudicatiocn?

A. Mm-hm.

Q. Wwhat administrative costs were vou referring
to?

A. Basically, in order to do the adjudication,

somebody had to be in a positiocn to avaluate the claims

=
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and make sure that all the ground had DEen craim=d thaz
you could reasonably de, and that sort or tning. Tk
seemed the proper place for that was in the Depariment of
water Resources. So it was in the -- I was going to say
the non-partisan, or non-partisan or non-~adversarial role
of the state through the department, that I considered,
and as it was explained to us, vou would incur these
administrative costs. T mean, somebody has got to do the
satellite mapping the ground the checking of the claims
against the satellite perhaps to make sure you've got the
claims you want on file, and that sort of thing.

Q. But isn't the department at some point in
the proceedings put in an adversarial role if somebody
obkjects to the report?

A, shouldn't be. Not adversarial in the sense
that it's defending a property or ownership interest. It
may want to explain how it arrived at what it did, but it
should not be an adversary in the process. In fact, I
think we amended the adjudication statutes after '85 to
make that clearer than it had been.

Q. Doesgn't the adjudication statute treat the

director's report as a pleading now after those

amendments?
A Mm-hm, basically I believe that's right.
0. And isn't the pleading a type of document

132
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thatt's filed in an adversarial matisr?

AL Well, that's true. It's filed in an
adversarial matter, but not necessarily in an adversarial
capacity. in other words, vou've got to formulate the
issue. And the department files the report, and that
precipitates then the opportunity for the true
adversariss to come in and ask the water right holders
who are affected by the description oF the rights. The
department is not affected. It has no personal or
property interest in the state. So once it files the
pleading, other than explaining how it got to where it
got to, it really doesn't have much interest in the
ocutcome. It may want to go tell the court at some point
what kind of a degree it can administer, and that’s as a
manager, but not adversary.

Q. So if a water user objects to the
department's characterization of its own claim and nobody
else objects, the department will just fold its hands and
agree with the objection?

A I'm not sure. I'd have to look at the
statufe again. That could be the result.

Q. could it not also be the result that the
department would defend its report, and put on evidence

in the court proceeding?

A It might. A lot of that depends on how the

—
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court is doing that
savs, well, the real parties in interast arse the watary
right holders. if nobody else chbiscts, that’s the way
it's going to be, that's the end of it. But the statute
does not establish the department as an adversary in the
same way that one water right user ig an adversary of
another whose rights are so located that it can't affect
the right.
Q. Noes the department have The power,

authority to adjudicate water rights?

A. Itself?

Q. Yes.

A, No.

Q. That can only be done by a court?

A, Right.

Q. Wwhat do vou mean by eqguitable, when you said

that fee schedule was to come up With an egquitable fee
schedule. What factors did you anticipate the committee
to take into account?

A, Wwell, basically mine was pretty shorthand.
T had a lot of familiarity with the legislative process.
T knew who the plavers were. And tc me, equitable was
something you get through the legislature.

Q. So politically acceptable, then?

A Yes. Because all the plavers were there,
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and if vou tried Lo put the shoe on one of them o his
detriment, you were going bto near apout it, and it
wouldn't go through the legislature. I mean, this thing
was so fragile that major opposition from any corner
could have killed it. So we had to take care of those
things going in.

0. You indicated that Idaho Powel wWas probably
the initial proponent of the adjudication &s an element
of the settlement of the Swan Falls dispute; is that

correct?

A, T said that. I'm not sure it's the case,

but looking back on it --

0. Do you know who first raised the matter of

financing adjudication?

A. No, other than it was obvious that it had to
ne funded.
Q. pid vyou consider in part of the negotiations

funding the adjudication through general revenues of the

state?
A. If we did, it was only briefly.
0. why was it considered only brieflvy?
A. That would be something you wouldn't get

through the legisliature.
Q. And why not?

AL Thev didn't have the funds. vou'd kill the
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whole prograim right there.

0. Wwhat was the statre representatives’ position
on financing the adjudication?

A T don't recall. You have To remember how
this thing worked. We met, the three of us usually by
ourselves, but we talked to our principals constantly.
The Governor could draw on all the executive departments
of government for advice. ang one of his visitors
obviously in this process was Ken bunn. 30 as Pat
costello reported to the Governor, Ken Dunn at least was
kept abreast of what was going on. So if somebody saild,
well, now, you've got the adjudication, how are you going
to pay for it? That would come back to us as a guestion
that needed to be addressed.

0. And Ken Dunn was on that committee, the
adjudication charge committee?

A. well, somebody from water resources was, I
believe, or at least was technical support, but I don't
think Xen was on the committee. Remember, we had to get
the costs and the number of claims and that kind of data.
So as I remember IDWR wag there with people providing
that information. But I don't remember that they had
what I considered a member of the committee, because they
would not be a plavyer in the legislature. In other

words, vou wouldn't find IDWR in imposing this program.

[
Lo
&



[y

10

11

12

13

14

15

16

17

18

19

20

21

22

ar There would bhe a wholesals change 1 personnsi at

IWDR.

0. Why 1is that, because 1ts GOvVernor supported,
and he expected all of his people to suppert his vote?

A, That's correct. He's the head of the
avecutive branch of government, with gix other excepltions
rhat are elected by the people. And I'm sure he told
them the way it was going to go, and that's the way it
would go.

Q. Wwhat would the Board of Water Resources have
heen? What involvement did they have during the
negotiations for the gettlement of the Swan Falls
dispute?

A They were informed tc some degree 0f the
status of the the negotiations. I said that because I
reamember meeting a couple of them casually myself. But I
think they were kept abreast of what was going on so that
the negotiators didn’t ask them to go do something in the
agreement that the board would not do. So when we said
we were going to ask the department, the Water Rasource
goard to do certain things, we had an i1dea that they
wouldn't do that.

Q. Does the board report to or are the members

of the board appointed by the Governor?

AL Thay are appointed bv the Govarnor.
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confirmed by the senate.

Q. What's the relationship between the board
and the Department of Water Resources?

A. Well, it's a little fuzzy. The board is a
constitutional entity with certain constitutional
functions. But the statute savys that the dapartment
furnishes the staff of the board, but there are occasions
when the board makes filing with the department. So it’'s
a little fuzzvy. Tt's not the classic board/department
split l1ike you might find with the Board of Health and
welfare as it relates to the Department of Health and
welfare, and that sort of thing.

O. Wwhat sorts of filings would the board make
with the depariment?

A. As I recall, thev make a minimum flow stream
filings with the department.

Q. Did they rely on the department to provide
that information in support of those claims?

A Yes.

Q. Wwhat about legal assistance. Do you kKnow if
they rely on the department for legal advice?

A. Well, I think the last time I ran into
znybody that said they were the board's lawvers was the

Attorney General's office, but that's a matter of the,

in

vou kxnow, department has staff lawvers. So I prasune
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Q. vou indicated in vour testimony this morning
that the resolution of the Swan Falls dispute established
certain minimum flows at the Murphy gauge, 1s 1it?

A Yes.

Q. The 3,900 ¢.f.s. during the irrigat:ion

season and 5,600 c¢.f.s. in the non-irrigation season’?

A, ves, correct.
Q. And that minimum flow right is held by whom?
A. Tdaho Power and by the state. In cther

words, if the state minimum flow corresponds to those
flows, and the state is committed recognizing those
gquantities as valid water rights of the Idaho Power
Company. 30 the power company has a water right at that
site with priorities going back to 1503, the state has
minimum flow rights at that site with priorities going
back in part to 1975 or '76, I guess, and as recent as
1985. 8o there is a dual water right at that site.

Q. Wwould vou expect that the state would file

an adjudication for that right, for that minimum flow

rignt?

A. I don't know that I ever heard 1t was
discussed.

Q. Has Idaho Power filed an adjudication for

rthat right?
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B Yes, it filed for I think the entirefy ot
Swan Falls rights, not just those. In other werds, 1t
holds rights in addition to the minimums.

Q. 3o what's the amount of the entirety of
that?

A, 4,500 c.f.s., that's the hydraulic capacity
of the existing turbins down thersa.

0. Now, by adopting that 3,300, 5,600 c.f.s.
settliement, you indicated that freed up some water.
Couid you explain again how that worked?

AL On a classic water rights analysis, if Idaho
Power Company's summertime water rights were good at the
4,500 c.f.s. level, then vou could not have any further
development that could deplete the 4,500. 5So by golng o
3,300, vou have on paper that 600 c.f.s. difference
that's available for depletion under the trust water
criteria. Of course, that's clouded a little by the fact
that the board reserved 150 c.f.s. for DCMI use. S0

really there is 450 available for future agriculture

depletion cf the 4,500.

Q. 0f the 600, vou mean?

A. Yes, that's right, of the 600.

0. Was it vour testimonv earlier teday that
that would allow future economic growth in the State of
Idaho, at least in the eastern part of the state

-
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southeastarn part?
I, To +he ewxtant tnat new agricultural land 1s
economically viable, ves.
Q. The 150 c.f.s. is reserved for industrial
use, though, that would be available for future DC&I,

domestic, commercial and industrial uses?

A. Yes.

Q. over existing uses?

AL Yes.

0. Do you see“ﬁhat as a benefit to the State of

Idaho as a whole?

A. T pelieve so. I think if people want to
come in and develop some DC&I uses above Swan Falls to
say the water supply this vear is up to a new population
of however many peopie you can support with 160 c.f.s.
year round, which is a huge number, that's a benefit.

Q. Do you expect to see any objections to your
water right claims in the court during the course of this
adjudication?

A. No, I can't -- not of the power projects on
the main stem Snake. The company OWIS water rights all
over the place for different uses. But those rights. I
don't anticipate seeinyg any objection.

Q. So the participation of Idaho Power in the

itg rights, would be

%

adjudication, at least in defenss o

141




[N

Lo

10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

fairiy minimal; s that your understanding?

A, Th -- vas, specifically proving up and
defending those rights ovar minimal in staying abreast of
the adjudication and perhaps getting in contest of other
rights could be substantial.

O, Do you see any other henefits accruing, or
accruing as a result of the trust water, the 500 c.f.s.
vou were talking speak about a minute ago’?

A. There are instream values thét don't have
water rights per se +hat are benefited as long as the
water stays in the river. In other words, it doesn't
matter where the water is in the river. If it's there
for power purposes, the fish can use it, and so OoL. So I
think, yes, stabilizing river at 3,500 pius, depending on
the level of development is a real interest to all
instream values.

Q. And who would be the recipient of that
henefit? Would that be the state as a whole?

A. Yes, I think the state as a whole would.
vou could pick out some favored classes within that
state, the fishermen and hunters and sco on. But by far I
think those kind of values are to the state as an antity.

Q. I believe vou stated earlier that cne of the

other benefits of freeing up the trust water and

establishing a public interest criteria wWas to permit

—
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othars to have an ability to objaci Lo new ussas: 1s that
correct?

A Yes.

0. Let's take different kinds of individuals.
Let's say present water uses, do thev have an ability to

object to new applicaticns for water rights?

A, You mean the trust water criteria?
Q. Yes.
A, They have an opportunity. It's pretty

limited. They would have to come in and say the new use
would injure their rights or bring themselves within the
local public interest, whatever that is. So local, which
is defined as the affairs of all those people, proposed
use for something like that. They didn't approve it much
when they defined it, and that is a fairly tough standing
argument to raise sometimes. And I can give you an
example if you want one.

0. Sure.

A, You look at how Idaho potatoes are marketed.
There is a defined market for Idaho potateces, and they
are developed on a displacement basis. In other words,
if you have too many potatoes, you will displace certain
producers. And, for example, a three percent oversupply
might result in a 15 percent reduction in price. SO

existing potato farmers have a resal interest in Talking

—
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about newly developed farm ground, because th

cost of

&

that development are so high, that basically the only
CTOp You can grow Lo recover youl initial cost would be
potatoes. And in doing that, vyou have real potential for
distorting the market. As a local public interest
market, that would be very difficult to make if vou have
the Idaho potato farmer in Jefferson Countvy coming and
saying they are the local area, the local public
interest. Now, I think they have a chance to come in
without meeting that standing threshold.

0. Prior to the institution of these public
interest criteria, who had the burden of showing injury
to an existing water right? Was it the appropriator or
the protestants?

A. Protestant, the way it worked.

Q. Is that different from the way it's done in
ather states: do you know?

A T don't think so. It's, I guess, it's the
old law school argument we used to make, burden of
pursuasion versus burden of proof, et cetera. But the
statute now allocates the burden specifically to the
protestant in the trust water area, and that’s really
about where it ought to be, because they Know what are
the uses that will be impacted. The burden of persuasion

on the value of the new use. probablv will rest with the
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new ussrs. S T think in practice vou propably have ©h

+

purden pretty well allocated where 1t ought to be. In
other states I think it's the sama practice.

Q. The mere filing of the protest, then,
doesn't shift the burden to the applicant?

A, No. In fact, I think the rules the
department put out pretty well allocate the purden of
going forward and the burden of persuasion. And s0 even
though the statute says that the protestant has the
burden, the regulations say that if you're protesting
you've got to come forward with this kind of information

so that we can weigh yvour economic conseqguences.

Q. and that's under the new rules?

A, Yes.

Q. Under the old rules was it as clearly --
A. NO.

Q. ~- delineated who has the burden?

A. No.

Q. Once the Swan Falls agreement was reached

and signed on October 25th, was it, 19847
A Yes.
Q. Did vou submit any more, or did Idaho Power
submit anvthing to the Idaho Public Utilities Commission?
A. Yes, we submitted a -- ves, I can't remember

the procedural format, but w2 submitted a petition te the
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in the public intersst and deses not involva the wasting
of the property, and 2t cetera. And the commission
deferred to the legislature. So The commlission
effectively did nothing until after the legislature
acted, and then it dismissed that old complaint that was
filed ten vears before.

0. Wwhen you savy the commission deferred to fhe
legisiature, did the Swan Falls summer package inciude a

provision which renewed the PUC'S jurisdiction over the

matter?

A. As I remember, it did, and that was kind of
a failback if I remember right. And so we went first to
the PUC, and they deferred to the iaegislature, and the

legislature passed the statute.

Q. The PUC never ruled?
A NG,
Q. Effectively on whether it was a public

interest or any of the other items?

A No.

Q. That were before it?

A No.

Q. Going back to the fee committee and the

proposed f=e schedule that was contained as an attachment

to the decree, the Swan Falls agreement. which was marked
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Deposition Exhibit No.
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A Right.

Q. would you turn to That, please, sir, and T
helieve within that it's Exhibit No. 2, would yvou turn tTo
page 2 of that. Excuse me. Page 3.

A. all right.

Q. The variable use fee for hydropower as
1isted there is $25 per c¢.£f£.s.; 1s that correct?

A, Yes.

0, When the legislation was passed, the
legislature made a change 1in the way the fee was
calculated for hydropower. Would you say, again, why
that change was made?

A. I can give you my recollection. wWhat
precipitated the discussion of the change, I den't
remember. But my recolilection of the discussion is that
that a c.f.s. charge is not a good way to assess a cost
to hydropower because it doesn't assess the effectiveness
of the use of the water. So for that reason, the
discussion wag we should find some cther measure of the
nydropower fee for capacity. That's the discussions as I
remember. Much along the same line that the irrigation
use is per acre not per water right. OCne acre may have
20 acre feet of water right on paper associated with 1tT.

out of which mavbe vou get one usables water right. S0
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was a berter analysis for hydropower. BRut why tThat came
up after this thing was agreed to, I have no idea.

0. Do vou know if there were any intereast
groups that were particularly concerned with the ¢.f.s5.
charge versus the appropriated ratindg?

A, could have been the small hydro people were
concerned. T don't really remember. Like I say, T Know
rhe change was made, but I simply don't know why the
discussion came up, nor do I know if it made any
difference to the Idaho Power fee.

0. That was going to be my next gquestion.

Do you know why the agriculture fee is set at $10 per
¢c.£.5.7

A. No.

Q. Do you know if any cof these fees ares based
in any way upon the expense OF cost to the state of
investigating a particular category of water use?

A, No, I really don't.

Q. Would you expect the expense of
investigating an irrigation use to be greater or less

than the expense of investigating hydropower use?

AL You mean one specific use?
Q. Right.
AL ordinarilv vou would expact just The pure
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investigation t©o be easler [Or nydro than irrigation,
would think. S8imply because vou can go down and look at
the name plate on the generator, and that would tell vou
if the fee's correct. Tt deoesn't tell vou if the water
right portion of the filing ig correct. It would tell
vou if the fee was right.

Q. what would be invelved in investigatlngd the
water right portion of the hydropower rate?

A, If it's gauged, vou could work from gauge
records. Some of the Idaho Power Company facilities,
you'd have to calculate it.

Q. could that be done in the ocffice?

A. If you had all the information. You'd have
to gather it up.

Q. Wwould the information be provided as part of
the claim that's filed in the adjudication?

A. No, I don't think it's required with the
claims as they're now structured. But the information to
make the calculation would be available, or the company
could give the calculations to the department.

Q. Do you know why public uses wWere assessed at
$100 per c¢.£.8.7

A. Mo, I don't know that either.

0. Wwhat about miscellanecus uses? What tvpes

of uses would be inciuded in miscelliansous categories?

b__l
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A well, anvihing we didn't think of, I

and I don‘t know whether they've had a miscellaneous
claim. I think that there was some discussion about what
a mining claim was originally, and it came in under some
category. Tn the 1180 agreement, we regarded 1t as
industrial for lack of a better place to put them. But I
don't know what miscellaneous fees you would get.

Q. would the mining claim be included in NoO. 47

A ves, that's where it was, but I think that’'s
t+he result of the experience of 1180 discussions that we
didn't know where to put money under DCMI, and none of
them were mining. 3o we call them industrial.

G. Okay. Why was 1t necessary to submit the
swan Falls agreement to the Federal Regulatory
Commission?

A. The concern there was similar to the concern
at the PUC. one of the functions of FERC 1s regulation
of rates on the portion of a utility's business subject
to federal regulation. And we didn't want FERC coming
back with a punitive action down the road saying you
should have defended your water rights basically. So it
was much the same provision as with the PUC. As a
further explanation, we wWere basically in the poesture as
T saw it, that if we fought and lost, we probably were

not subiject to criticism in the regulatory commissions.
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were. And so if we felt we were doing to |

this settiement, we wanted to do it early while 1T was
fresh in evervbody's mind, rather than at some rate
proceeding five yvears down rhe road where vou would have
a similar contention to it made in '76.

Q. vou indicated just before the last break we
took that the United States receives a benefil from
being joined with the state base adiudication, and that
that benefit is that it has the form in which to present
and protect i1ts water rights; is that correct?

A. Yas.

Q. Ts that the the only form that the United
states would have to protect its water rights?

A. The United States could file an action ot
its own,

MR. MONSON: Thank vou. That's all the questions
T have for this witness. Take a break.

{Whereupon a recess was Ttaken.j

EXAMINATICN

BY MR. BARKER:

Q- Tom, I'm disappointed. In your list of
water rights adjudications ycou forgot To name one, the

Payette River?
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zome Foundational information here.

purposes of the record, Mr. Nelson.

did, didn*t I°?

2]

would like to go through a l1tt

12 pbit of

Just for the

You are Loday an

attorney for Idaho Power Company in the Snake River

adjudication?

AL

Q.

Yes.

and as of midnight tonight, you are

resigning your position with yvour firm; is that correct?

A,

Q.

sworn in as a federal judge,

A.

be the 13th.

that.

Q.

A,

Q.

from Boise?

A.

Q.

A.

Q.

A.

my former par

That's correct.

and as of the 13th of November, yocu will Dbe

That's the plan.

at least as planned?

The formal ceremony will

I may do an informal gswearing in before

You reside in Boise?

That's correct.

And do vou intend on moving your residence

No.

vour champers will alsc be in Boise?

That's correct.
Do you have any yet?

actually.

Well, no,

[ ]

tner to sea2 1f he'll

I've got to be nice to

12t me hang around for

i5z
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a day or Two.
2. when was 1Tt that vou wers first approached

by the state to be a witness on their behalf?

A Two weeks ago, two and a half weeks ago,
somewhere in there. T don't recall specifically.
Q. and has the state ever attempted to serve

vou with a ftrial subpoena?

A No.
Q. At least not that vou're aware of?
AL Unless it's in the hands of the sheriff

right now.

Q. Now, on December 3rd you plan to be in
Moscow, I[daho?

A. Yes.

Q. And how long is the trial you're scheduled
up there for?

A, It's schedu;ed for a week.

Q. puring the course of the Swan Falls
controversy, and what I'd like to do is start after the
supreme Court's decision 1in the fall of 1982. There was
an attempt to pass some legislation hefore the Idaho
Legislature dealing with subordination of either Idaho
Power water rights or all hydropower rights?

a. I believe of nydropower rights in general.

Q. 30 that was the principal issue that vou
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ware dealing with in the 1933 legislature?

A, hat and The 3B 1180.

Q. and when was it that the negotiation tTeam,
vou, Pat Kole, and Pat Costello, got together tTo start

hammering out a broader agreement?

A The sgummer of 84,

Q. S0 the issue in the '84 legislature was
what?

A. Subordination.

Q. Again?

A. Again.

Q. Aand vou indicated that a subordination bill

had passed and been vetoed; is that wrong?

A. No, no subocrdination pill ever passed.

Q. If passed the house and failed in the
genate?

A. Right.

Q. Aand so during the summer of 1984 when you

first got together with the negotiating team, who was
involived in the Swan Falls controversy on behalf of the
Tdaho Power Company?

A. You mean behind the team, so to speak?

Q. Wwhy don’t you identify the visible people
first, and then tell me what they did?

4. oKav.
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Q. It would nave bean Mr. Bruce

A Yag.
Lamk, who was then vice-president or senior
vice-president of public affairs, may have had scme
limited visibility. Jim Bruce, of course. and mvself. I
think that's about it.

Q. And Mr. Greg Panter had been involved in the
legislative sessions on suboardination?

A. Yesg,

Q. But he was not involved in the negotiation
process that took place in the summer of '847

A. That's correct.

Q. Did Mr. Bruce to yvour knowledge have anyone
glse visiting him'on the pros and cons of this agreement
other than you?

A, He met with some other officials of the
company from time to time. They had -- the board had an
executive committee that he and I talked to by speaker
phone on at least one occasion. I went to a couple of
meetings where Mr. Bruce and I discussed the status and
some operational questions with various staff members,
and he may have and probably did discuss it with other
people in the country from time to time. Basicallyv.
other than the company personal asking the company

personnel technical gquestions, he and I, and I guess the
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0. The executive committee vou're talking about
ig the committee of the noard of directors?

A. Yes.

0. was it a special committee formed Jjust to

deal with the Swan Falls conbroversy’?

a. No, it's a standind committee.

Q. Their standing executive committea?

A. That's correct.

Q. Do you know who was ol that committee in
19847

A. Tt meems to me Bob Hansbergel Was on it, ang

Mr. Solen, Phil Solen. I can't remember who else.

Q. But vou talked to them by speaker phone?
A. Yes.

0. and not necessarily have seen them?

A, That's correct. And I did report directly

to the poard several trimes when I had meetings to just to

bring them up to date.

Q. A status report to Know what was happening
with negotiations?

A. Yes.

Q. Do vou know whether there was a principal

person from whom Mr. Bruce golt his informar-ion about the
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cconomic effect that this Swan Falls agreesmelt of
potential agresment would have on The comnpany

A Tf he had asked those guasticns in the
summer of '84, I'm not saving that he did, but 1f he had,
one of the pecple he would have asked would havs been a
fellow by the name of Don Barcley, who I belleve was
vice-president of planning and resources, I believe wWas
hisg title.

Q But you're not aware of whether Mr. Bruce

had any conversations with him abouf the ececnomic effect

of this agreement?

A No. If I had to guess, I would say he did
not.

Q. As you know, a witness doesn't have to
guess.

A. You haven't forced me vyet.

Q. Are you aware of any written reports that

were made to the board of directors by Mr. Bruce about

the Swan Falls status of negotiations or the agresement?

A No.
Q. Are you aware of any written reports that

Mr. Panter may have submitted to Mr. Bruce?

A. No.
Q. Are vou aware Oof any reports that anv other

member of Idaho Powsr Company may iave submitted

w
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to Mr. Bruce regarding the pros and cons or [t~
implementation of the Swan Falls agreement?

A, No.

. Would you agree with Mr. Panter's
characterization of Mr. Bruce's not guilty style as being
fairly informal?

A Tnformal but thorough. Mr. Bruce was a vely
hands~on sort of guy, and was not bilg on staff. He knew
more about Idaho Power Company than anvbody I was ever
around. And you could find him anywhere in the company
at any time, and he tended to manage by knowing what was
going on. But it was informal. I mean, he didn't have a
big staff meeting where all kinds of issues were
discussed every third Tuesday, and all that sort of
thing.

Q. And he was not the kind of manager to
require a lot of written reports on what's going on?

AL No, he did not.

Q. In your position as counsel for the Idaho
power Company and during negotiations over the agreement,

are you aware of a study that was done by a couple of

University of Idaho professors named Hamilton and Lyman?

A. Yes.
0. Do vou know at whose i1nstance that study was
performed?
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A Tr seemed to me 1T came

[

think, but I don't remember what element of the state.

Q. Do vou know how it came to be that this
study was prepared or why?

A. Tt came up, as I remember, 1in the 2ATLY
adversarial stages over in the political realm of
somewhat perhaps a reply to the worst case scenarios of
predictions of what would happen if you tock the river to
3,300 ¢.f.8. If I recall, it came up in that content.

But I haven't read that report I bet for five years.

0. Are you familiar with when it was first
prepared?

A. Mm-hm,

Q. What was the Idaho Power Company's position

Wwith respect to the findings of that report?
A. T don't remember that either, now. The
company did commission oTr start to commission a report,

and I don't know that it was ever completed, by a

professor at Boise State.

Q. wag that Mr. McGrath?
A. I think it was.
Q. He did prepare a critique?
A. Yes.
Q. in essence of the Hamilton and Lyman study?
AL Yes.
159
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0. and that was done at tne request of Idaho
Power?

A. As I recall, ves.

Q. Are you aware of any other studies that
Tdaho Power Company prepared internally analyzing the
Hamilton and Lyman study, and possible impacts upon the
power company of subordination or non-gsubordination?

A No.

Q. puring the course of negotiations with Mr.
kole and Costello, to what use, if any, was the Hamilton

and Lyman study and MeGrath study put?

A T don't remember that they were evel
discussed.
O. was there any generail discussions about what

would happen, to what the effect to the state of Idaho
wouid be if the Swan Falls at that point -~ the
aubordination guestion was passed, but abandoned,
forfeited, principles of estoppel applied so that that
flow could not be guaranteed?

AL Other than, as I said early in the process,
there were some statements made about the impacts of
going to 3,300. I think I said Hamilton and Lyman
responded to those statements or attemptéd to, but
nothing very gsophisticated, as I recall. The PUC put out

an estimate. Water Resources put out one. Hamilton and
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Lyman did their study. Mecoratrn did nis c¢ritigue.  But no
sophisticated study, what I would consider a
sophisticated study. One of the problems as Hamilton and
Lyvman demonstrated, vou have toc make S0 many dross
assumptions to do a study iike that, that vour
assumptions are the focus of discussion rather than the
results.

Q. And essentially that's what McGrath's
critique was pointing out?

A, ves. And if he had done a similar study, he
would have been Jjust as vulnerable as Hamilton and Lyman.

Q. Is it your belief that the Department of
water Resources prepared its own separate study?

AL That's why I say I'm not sure it was a
gtudy. I think they did some rough estimates of impacts
of various development scenarios that they carried around
the state with them. And then the PUC put cut cne that
was kind of a worst case. All of this again in the
pelitical arena when we were screaming at each other, but
nothing I'd cali a very sophisticated study.

Q. When the negotiating team met, by that, I
mean vou and Mr. Costello and Kole, was there any
disagreement over the need for an adjudication?

AL No.

Q. Do vou recall any statements, and lat's
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start with Mr. Costello, by Mr. Costello on his or th
Governor's positicon on whether the adjudication was
necessary ang why?

A. As I recall, whether or not there should be
an adjudication was never negotiated, as vou would
consider a negotiation. Itf was agreed I think without
simply much discussion.

Q. Right. And what I'm getting Lo was, I think
you said you thought Idahc Power may have puft the

proposal on the table?

A Mm-hm.

Q. And so I'm wondering,
response from Mr. Costello saying,

idea, and here's why we think 1t's

A. No, I don't.

Q. And the game guestion
Kole.

Al No. I just recall it
issue.

do vou recall any

yes, that's a good

a good idea?

with respect To Mr.

was not a contested

Q. vou descriped a little bit about how 1n vour

view it came to be that the Attorney General and the

Governor were both represented in the negotiations. I'm

not guite sure I understoocd that.

for me?

AL sure. The 1ssue cut

could you try again
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0. and the issue 1is?

A Wwhat subordination, or wnat =-

Q. The whole Swan Falls controversy?
A The whole Swan Falls controversy,

politically you needed both parties involved. The
sovernor obviously was the ranking Democrat in the state.
Jim Jones on this issue was the Republican, plus ne was
the gstate's lawyer in the 3wan Falls lawsuits that would
have been pending. 8o I guess he really came in kind of
both hats, the ranking Republican and as the state's
lawyer, and the Governor as the head of the state
government and ranking Democrat.

Q. so from your perspective, Mr. Jones was
representing the Republican party in the State of Idaho?

A, No, no, not tﬁat at all. It's if
politically you're going to succeed 1in this Kind of
endeavor and vou're going to end up in the legislature,
vou've got to have the party satisfied that the party was
heard. So the parties were not represented per se, but
he was going to be the spearhead with the Republican
side, as the GoOvVernor was going to be with rhe Democrat
side.

Q. It was the means by which +he Republican
party could insure itself that its views to the gxtent 1t

had separate views wWers= heard?
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A Mo, it wasn't the party doing anyithing. T

T

e

WaS access to the party by the Swan Falls partres. In
other words, vou nead somebody to go talk to the R's.
Okay. That could be Jones. You need somebody To go talk
to the Ds, that could be Evans.

0. was there any general disagreement hetween
the position of the Attorney General and the Governor
vis-a-vis Idaho Power in these negotiations?

A, vou mean, did the Governor and the Attorney
General have a different position?

Q. Well, did they iine up on one side of the
table, and vou on the other, and negotiate together
against you; is that how it worked?

A. Not uniformly, no. I mean, 1t was kind of a
shifting stance, and they both had different approaches
to the problem. g0 the Governor and the Attorney General
weren't necessarily united, I guess in answer to vyour
gquestion.

0. And so with respect to the need for the
adjudication, was there any difference hetween the
positions of the Governor and the Attorney General as far
as you were aware o0f?

A. My recollection is it came in for very
jittle discussion. I think my recollection is that we

basically agreed 1t needed to be done, and went on to the
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other issues. g0 no difference that I now racall.
Q. And same gquestions on the beneflts of the
adijudication, to whom those benefits -- was there any

difference between the Attorney General's position and

the Governor's’?

A, Tf there was any discussion at all. T don't

recall that there was.

Q. vou don't recall that there was any
discussion of the negotiation, or who the beneficiaries

of the negotiation would be?

A. 0f the negotiation?

Q. Right. ©No. The beneficiary of the
agreement.

A. Not per se.

Q. Okay. When was 1t during the course of your

negotiations that this subcommittee was formed to look
into the filing fee guestion?

A can't be more precise then I was for
Mr. Monson, sometime that summer, not early in the
negotiations, but far enough along that we were, you
know, considering we were going to get settled, and we
needed some of these details attended to that we cou;dn't
reach.

Q. Do vou kKnow when Idaho Power first became

ication?
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A The First time I was aware of 1T, I think

was the cost estimates that IDWR did.

Q. Wwould that have also been in the summer of
'847

AL Then, or that fall.

Q. Do you Xnow whether it was pefore or after

yvou started this negotiation process?

A. Tt would have been after. I doﬁ‘t think the
cost of the adjudication were discussed other than in
context of the fee schedule, how much money did the fee
schadule have to raise, and how many claims were there to

be, and that sort of thing.

Q. Well, the fee schedule was developed in
response to the cost estimate, was it not?

A. Yes.

Q. So there will De some cost estimate raised
some time before this framework agreement was signed?

A. Yes, and it was part of the discussions o¢f
fhe fee subcommittee. That was the first time I think I
had ever heard of the costs.

Q. were vou aware of any directions to
Mr. Panter on amounts that Idaho Power would be willing
+o contribute to cost of an adjudicatlon?

A. No.

0. von don't know how 1T came to, or do vou
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vnow how it came to be that Idano Power agresd to
whatever the final number agreed upon wWas, five million
plus?

A. The number wag carried back to Jim Bruce,
and he said we can deliver that, or words to that effect.

Q. put vou don't know if he want out and
commissioned a study to see what impact that would have
on his rates?

A, Oh, no, no. Because agaln, as T said, vou
simply can't postulate a rate effect from one item like
that. Tn fact, if he had asked his rate people that
gquestion, they'd have thought he was crazy. I mean,
they'd probably try to answer it, but they'd stili have
thought he was crazy.

Q. Do vou know 1if Idaho Power ever prepared the
study or an estimate to detarmine how much additiocnal
revenue they'd get by selling power to people that were
going to pump upstream from Swan Falls to get them down
to the 3,%00 c.f.s. minimum stream flow?

Al Tt seems to me that that was part of the
overall economic analysis of the Pioneer projeét that
there would be an increased load cf flow as well as the
depletion. So I think rhnere had to be some estimate of
revenue from present assumed rate structures.

Q. Wwas that part of the Hamilton and Lyman

fa
a.
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study as well?

A T think they did talk about rates. But, ot
course, in rates more so then any other part of the rate
making process, vou've gob a guestion of rate shape 1
rhink technically, how do you allocate the revenue
requirements among the ratepayers, and that getsz Lo be an
infinite sum game. As I remember, Hamilton and Lyman
talked about the marginal rate, where the new pumpers

paid all of it or half of it, and the rest of it spread

across existing customers. So rate comments get pretiy
treacherous.
Q. Wwhen the subcommittee on filing fees had

reached a consensus, did they then come back to the
negotiators with their proposal for filing fees?

A. ves. Either that, or they just sent us a
version of this one particular statute with the fee 1in
it, and said this is the fea schedule we've come to. I
don't know if they met with us. Dick Gardner may have
come in. I don't believe we met with the whole
commlittee.

Q. Are you aware of the negotiators making any

changes to the fee structure put together by the

subcommittee?
AL NO .
Q. That wasn't a very good gquesticn. No,. they

-
an
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didn't, or no, yvou didn't make any changes?
A T don't recall that we did. In remembering

what we were doing there, I'd be relatively certain that

we did not.

Q. Okay. The Exhibit No. 2 to your deposition
ig the Swan Falls agreement, is that what we've been
calling it; 1is that right?

A Yes.

Q. And the attachments that I asked vou about

carlier this morning, these attachments are proposed

ilegislation?
A That's correct.
Q. Do vou know who actually sat down and wrote

these proposals out?

A. I believe basically our scrivener was Clive
strong. In other words, we would tell him what we
wanted, and he would go write something and say is this
wnat you wanted.

Q. Wwell, then, that's true for all of these
exhibits? I mean, all the attrachments to Exhibit 27

A. No. T think Exhibit 5, I believe was
generated by me initially., and since I had done the
draft, I think I did the final, but you'll notice it's a
different format than the others. And I beileve that

Evhibit & was not done by Mr. Strong, but I helieve that
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perhaps 7{b} =~ 7{(b) 1s the st
trust water cohcept -- that came Up a littie Dit
differently, So Mr. Strong may not hava been the
scrivener for that one. I believe -- 1 think Paf Kole
and I sat down and wrote up the Dbasic parts of it. Pat
costello came along, and then we had it tvped someplace.
Tt's a different type face again, but I deon't think 1t
was done guite the same way as the rest of them.

Q. Now, is the process of this negotiating tean
that yvou would attempt to reach a consensus among the
three of you before you went back to the principals and
said, this is kind of what we agree upon, 0r =-

A, Depends on the issue. 1 mean, We both had
-- all three of us had a pretty good idea generally where
our principals were. 30 we could say in the course of
negotiating, I could say, Yyes, I think the company will
buy that, let's move on to something else. Then we'd
take a whole bunch of things nack. If we got hung up,
then we'd have to go back for instructions, and we might
do poth. I mean, I may go back to Jim Bruce with a whole
Jaundry 1ist of things for discussion.

O. Do you know whether the adjudicaticn costs
or the filing fee, either one, were irems that you had to
take back to vour principals tc discuss in greater

?
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A 7 did not, because I be!
from Mr. Panter, he was involved in that and h2 had
access to Mr. Bruce. So he would have carried that bhack
o Mr. Bruce and me. 3o that was something I needed to
go back separately to Jim on.

0. So by the time it got to you, Mr. sruce had
already pretty much agreed on it?

A or we talked to him together. You Xnow,
MT. Bruce didn't talk about Swan Falls much when I wasn't

+here. So I could have well been there when Greg talked

to him.

Q. Wwas it the view of the negotiating team that
this package of legislation that was put together and
attached to Exhibit 2, that that group of stuff was all

in the public interest that it be passed?

A 0f the negotiating team?

O. Yes.

A, I believe s0.

Q. Now, I think vou said that -- let's look at

Evhibit 2 of the attachment on the filing fees. Is that
the right one? Yes. Exhibit 2 to Exhibit 2, page 3.

A. Yes.

Q. Now, it's vour recollection that this
document as 1t came to vou from the subcommittee called

far a $25 wvesting charae for hvdropowsr?
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Q. and then I think vou said a2t some point it
got changed before the legislature finally passed a name
plate rating charge?

A Right.

Q. Do vou know when in the process that got
changed? Let me ask you a more specilfic guestion. Was
it changed before this package of material was submitted
toc the legislature?

AL I really couldn't say. I'd have to look at

the first bill to see how it read to know, but I have no

idea.

Q. Do you know who it was that brought up the

question of the unfairness to the iow head power

producers?

A, No.

Q. Are you familiar with a concept called plant
factor?

A. Yes.

Q. What deoesg that mean to vou?

A. Plant factor is the proporticn of time, is

the proportion of actual generation compared to the
theoretical maximum. In other words, if a plant
operating at full capacity 365 days a vyear could put out

a hundred units of pewer, and it actually puits out 20,
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then it's a plant factor of B80.

0. With respect to hyvdropower, does plant
factor have any relationship to the water right?

AL NO.

Q. Does it have any relationship to the actual
use of water in the plant?

A, Yes.

Q. and isn't it true that in two hydroplants

the same name plate rating can have different plant

factors?
A, Oh, almost assuredly would.
0. And so that the economic benefit of one

hydroplant would be one, whichever had this highest plant
factor?
A. Mm-hm, everything else being equal, right.
Q. Was there ever any attempt to factor in the

plant factor into the filing fee structure that

hydroplants would pay?

A. No. Plant factor is critical in whether or
not the project is viable. And so vou'll usually find
that you're going to have plant factors within a somewhat
narrow range. So T don't know that i1t ever came up, but
T don't know if it had come up. that it would have been a

factor worth discussing.

0. That's true on the Idaho Power systam that

17z
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the plant factors work within a narrow rangar?

A 1f the project is properly designed, that's
true., Now, I say properly designed. If the power
company has a plant which is much too small for the site,
in that situation yvou get a really high plant factor,
which is uneconomical. So 1f you had dene your homework
and you can actually make the plant fit the site, then
vour plant factor chouldn't vary too much. In other
words, vou should know what it is, at least
theoretically, geing in.

Q. Do you know what the general range of the
plant factor for Idaho Power hydro-facilities is at the
Snake River?

A. No, I know the one plant that's high. But I
don't know that I've seen the rest of them. It's narrow
in the sense you won't find a zero. You rarely £ind the
100. And it's too low 1if it's in the range of 40
percent, 35 percent, it's not an economical project. I
it's higher than that, vyou redesign the project to make
it lower in that sense. In other words, you're not
getting your running at 100 percent of plant capacity too
much. If vour plant factors too high, you're wasting
water.

0. - But you wanted to be above a certain --

A. That's correct.
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A Yes, but economics is going to put vou

thers.

Q. was there ever any consideration in using
kilowatt-hour generation of individual power plants as a

viable means?

A Not while I was around.

Q. Is there a reasocon why 1T 1s not a viable
means?

A, One that comes to mind that would cccur to

me if the discussion had come out was we already have a
kilowatt-hour tax. And if you start agsessing the user
fee on the same basis, you might start blurring the
distinction. And so if they had raised it to me, I would
have said, you better take a hard look at that. Maybe
you're effectively converting a user fee into a tax by
putting it on the same basis.

Q. and I think you said in response to Mr.
Monson's questions that there was -- excuse e just
minute. Off the record.

{Whereupon a discussion was had off the
record. )

MR. BARKER: Will you read back my iast question?

{Whereupon the Court Raporter read back

the last guestion.)
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0. {BY MR. BARKER} So the varianhle filing fee
on a hydropower plant does not measurs the amount of
water that a plant uses?

AL Not dirsctly.

Q. and the same is also true of the dollar per
acre irrigation variable fee?

A Right, that is not a measure of the water
applied to the land or the water diverted directly.

Q. would vou explain directly why 1t was that
you chose to use a per acre fee for irrigation as oppesed
ro a water usage rate for calculating the fees?

A Well, as I say, I didn't do it. I was there

when it was discussed. I know the explanation.

0. Okay. I meant vou collectively, in a group
of vou's.
A. collectively. Ckay. If you look at water

r;ghts in, say, a different context than we think of with
+he reclamation projects and the Cary Act, we get on a
farm that's got, say, two or three streams that provide
water to the farms. You may have one stream that comes
on early, and so you get a right out of that stream, and
then it's good until May. This other stream comes on in
Mav and runs until Julvy. And maybe have a well then that
vou turn on in July and it‘runs until October. If veou do

s c.f.s. analysis, vou're going fto find that averv acre
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on that farm mavbe has thres <.
c.f.5. attributahle to it, where masically vou only have
one water right for each acre.

2o the measure of the water used, the burden
on the system, the effectiveness of the walter use 1s per
acre. Not how many diversion rights and paper rights it
takes to finally have a water right for that acre. ToO
some degree the same thing is true of that capacity
charge for hydro, that the capaclty charge 1s a measure
of now well vou use the water. It's also a function of
head, obviously, and that sort of thing. The c.f.s5.
charge is not a measure of the effectiveness of which use
the water capacity really is, how big is the plant, and
how well are you using the water. and if it takes yocu
10,000 second feet to produce 100 kilcowattis, but if you
can get by with one second foot it’'s still the same poOWer
plant.

35 I know that was the discussion and the
rationale for the acre, and that was the reason Ifor my
own reluctance to think that c.f.s. was a good measure.
But again, I didn't put the scheduie together, and I
can't teil vou why it was changed, but I would not have
been opposed philosophically to the change.

Q. And as far as vou know, there was never any

h
1

tructure was put

53}

=2

attempt at the time this filing !
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rogether, to bresak out rhe cost of investigaticon of
particular classes of water right uses?

A Not tnhnat I recall, at least not when I wWas
rhere. Ag I said, the committee had meetings when I

wasn't There.

Q. and if there was those costs they were nevel

conveyed to negotiation?
A. Correct.

Q. Wwas there ever any discussion among
negotiators about charging fees on a previously

adiudicated basis?

AL As I recall, not during the discussions of

the Pat, Pat and Tom Jroup. Thosa discussions, as 1

recali, it came up in the context of the discussions with

the legislature concerning initiation of the

adjudication.
Q. The poundaries of the adjudication?
A. That's correct. And my recollection is that

if that was addressed in the initial legislation, it
wasn't very sophisticated.

Q. Are you aware of any significant changes
that the legislature made to this package of material
attached to Exhibit Z to your deposition?

A vou mean in '8%, or otherwise?

0. In 'S5, when the agreement was, Or when the

[
~J
[ln]
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package of legisiation was passed initlally.

A, There were some changes. O course, we ' vea
talked about the hydropower variable filing fee.

Q. But on that one, you don't know wnather that
was done before or after it went to the legislature?

AL No, I don't now remember. There were SOmMe
changes. I don’'t now remember that thers were any that
T'd call significant. And we dié go back in the later
vears and amend some of these packages for various
reasons, but I don't remember anything very major in the
legislature.

Q. Let's see, I think Mr. panter's description
was that Idaho Paower, the Governor, and the Attorney
General stood shoulder to shoulder, I think that was his
term, in front of the legislature, and said that this 1is
our package compromise deal. This is the best we can deo,
and we'd like you to approve it. Is that your sense of
how it was presented to the legiglature?

A. That's exactly right.

Q. Okay. Do you remember being asked by
genator Peavey when you appeared in front of one of his
committees, cone of the committees he was on, what would
happen if they started making major chandes, the
legislature started making major changes?

AL T remember the guestion. T'm not sure I
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remember my answer.

0. Do vou remember saving we’'ll go back ©o war,

or something along these lines?

A. That would be have been my guess as to what
I zaid.

Q. Wwhich means that we go back to the 7,500
lawsuit?

A. Mm-hm.

Q. And we go pack te, I guess we couldn't have

gone back to Judge Walters, but whatever the remand from
the Swan Falls case would have been?

A. That's correct. And I think you have to
understand that the last thing you want to tell any
legislative body blatantly ig take it or leave 1it. The
legislature thinks that it makes all of the policies for
all of the state, and if you go in and say take it or
leave it, they are likely to leave 1t. So you have to be
pretty careful on how you say that. Basically,. we did
tell the legislature, look, you can take it as is or not
take it as is, but if you start tinkering with it, the
whole thing is going to blow. So that's why I say,
certainly if there were changes, the three parties adgreed
+o them. But the legislature didn't want to go back to

war again.

Q. But there were no changes that wers S0
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significant that vou nad to COmE back and amend the

agreement?
A No.
Q. Mr. Nelson, are you familiar with the water

rights held by the Boise niver District for the Owyhee
project?

A. Tf I am, it's pretty general, but I've heard
about it. I have no specific knowledge of 1t.

Q. Tn vour view, was there a gubstantial amount
of uncertainty in water right uses on the Snake River
Basin prior to initiation of this adjudication?

A Yes.

(Mr. Hockberger joined deposition.)

Q. {BY MR. BARKER) Were fhere geogdgraphic areas
where that uncertainty was greater or less than others?

A. T think that's probably true. It would be
greater above Milner simply because there was much more

use above Milner.

Q. Milner is the Milner Dam?
A, Yes,

Q. onn the Snake River?

A. Yes.

MR. BARKER: TIf I could take a minute oOr two, I'm
probably done, but I'ad l1ike to take a short breaX.

{whereupon a break was taken.)




[

o

10

11

12

i3

14

15

16

17

18

19

20

21

22

23

[
i

lson, there 18 a

(i

0. {BY MR. BARKER] Mr. H
couple of other areas I'd like TO inguire into and we
will be done with this. In response to cone of
Mr. Monson's guestions earlier this afternoon vou
indicated what kind of investigation the department would
do to determine water right at a hydroplant?

A, Yes.

Q. And that would be go out and look at the
name plate rate, and maybe look at some records of the
gauging stations. In your view, what kind of
investigation would the department be required to do for
a subordinating hydropower right?

A. Same Thing.

Q. Wwhy is it you have te go out and iook at the
historic records for a subordinated right?

AL Whether it's subordinated or not, you need a
description of the right, which requires a statement of
capacity and historic use as part of that, how much has
it been used, and so on. Even a subordinated right can
be lost by abandonment or forfeiture. number one. Number
two, the right might not be totally subordinated. I
mean, there is qUalitias of subordination. So I don't
see that subordination makes any difference in terms of

the effort required to analyvze the water right at that

site.
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0. Wwhat do you mean, there 1is gualitile
subordination?

AL Wwell, for example, the Idaho Power's Hells
canvon rights are subordinated only to depletions within
the Snake River watershed. That's a vastly different
eubordinaticn then one that says subordinated all later
depletion.

Q. and so that kind of water right Would be
mare valuable then one subordinated to all other
conditions?

A, Depends on how vyou're looking at value. In
my example of the Hells Canyon right, if our friends in
Los Angeles tried to take the water, they'd have to pay
for it. To that extent it's got an element of value that
a totally subordinated right would not. But I'm noft sure
day to day that it's any different in value than, say,
the Idaho Power Company regardless of quality of the

subordination.

Q. Wwhat are vour views of the definition of a

subordinated water right?

A. I think it means about the same here as it
does in most land questions. It's functionally junior Lo
a right to which under the priority system it should be

senior.

Q. So that a subsequent'appropriator could come
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along and get ahead 1in line of a subordinatsd water right
usear?

. Right.

Q. and so what it does is it takes away part of
the value of that water right to the owner?

A Tt takes away one element of the water
right, certainly, which ig a protectable priority date
versus other users.

0. Wwhat would be the other valuable elements ot
the water right other than the right to assist upon a
priority date? Would it be guantity?

A Definition of it so you can transfer. The
right to use it. In other wordg, the fact that
subordinated doesn't mean it isn't there, nor does it
mean that yvou can't require that it be there. In other
words, you could defend a subordinated water right as a
wasteful use, for example. So 1it's far better then no
water right at ail.

Q. 1'd like to show you a document. I have a
nunch of copies of this, and I think vyou might recognize
this.

A, Mm-hm.

Q. This document is a brief that you authored

in the Miles versus Idaho Power case?

a. Did I sign it? Yes, Bruce Smith signed it
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for me. Yes, that's what 1t appears Lo De, yas.

Q. 1'd just like to call vour attention to the
sentence on the bottom of page 9 starting with the net
effect.

0. would vou read that into the record, please?

Jign This is on page ¢ of a document entitlead
"prief of Respondent Idahc Power Company on rehearing,”
filed with the Idaho State Supreme Court on February
71st, 1989. And the bottom of the page, the second
sentence says, gquote, "The net effect of the agreement is
to grant certainty to the water rights of Idaho Power
Company and to provide waters for domestic, commercial,

municipal, and irrigation...” that should be industrial

n _ _uses and the potential development of the lands above

Swan Falls." kDo you want me to do further?
Q. No, that's the sentence I wan® vou to read.
A. End quote.
0. and by the agreement in that document,

yvou're referring to the Swan Falls agreement?

A. Yes.

Q. And is that guote consistent with your
testimony today about what you helieve the benefits of

the adjudication are?

A, That would be -- that same benefit would

3iso accrue in the adjudication through the adijudication.
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MR . DARKER: Okay. Thank vou. That's all.

Nothing further, Your Honor.

MR. MONSCON: cCan T just follow up with a couple of
gquestions that came to mind during the discussion with

Mr. Barker?

FURTHER EXAMINATICON

BY MR. MONSON:

Q. Mr. Barker referred to a Payette
adjudication as cne that you had been inveolved in but

failed to mention earlier?

A. That's correct.
0. Were you involved in that adjudication?
A. only on the fringes, and very late, but yes,

T was involved to some degree,

Q. Do you know when it was filed?
A. No.
Q. Do vou know how the state's cogis were

financed in that adjudication?

A No.

Q. Let me just show you a document, and ask you
if you recognize 1it?

A, T have some general recollection of this
document, but I can't tell vou who prepared 1t or when.

Q. Did vou prapare 1t?
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AL No .
Q. You did not?

A, No. T may have participated, but I did not,
you know, I may have looked at it or made suggestions

about it, but ==

MR. STRONG: Do vyou have a oDy, Peter?

MR. MONSON: Yes.

THE WITNESS: I don't recall any more than I think

IT've seen 1it.

Q. (BY MR. MONSON)} Do vyou know what the
purpose -=- why this document was prepared?
A. From what it says, 1it's a response to some

of the political arguments that were advanced after the

Supreme Court decision.

Q. Response by whom?
A By Idaho Power it reads like.
Q. As you read it, do you recognize it with any

more certainty?

A No. No, there were lots of words, lots of
paper and lots of vituperation that came around in those
days. And where this fits in that scenario, I don't Know

MR. MONSON: That's all about that document.

Could I break for just one moment?
(Whereupon a recess was had. )

MR . MONSCM: T have no mora guestions.
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MR, STRONG: I just have a couplse of guestlons,
unless -- Jim, do have gome questions?

ME. TUCKER: N¢ guestions.

FURTHER EXAMINATION

BY MR. STRONG:

Q. Mr. Nelson, when did you learn you were
being neminated to the 5th Ccircuit Court of Appeals?

A, Formal nomination I think was about July
18th, 1990. I knew that thers were elements of the
selection process had gone on before that, but that was

the formal nomination was in July of 1990.

Q. When did you first become aware that vou
were going to be recommended for that positien?

A. December of 1989.

Q. So it's taken almost a year for you to learn

whether vou're going to go into the 9th Circuit Court of
Appeals?

A. Actually guite a little bit longer than
that, going clear pack to betwesn the Readgan
administration and Bush administration, the selecticn
process started, and then drug on from then until
December of '8% when they made the tentative selection,
as it's called, which initiates the investigation

ProCcess.
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Q. Did vou know with any degree o

(

when vou are going to be nominated to the court?

A, confirmed, you meanrt

Q. Confirmed. Excuse me.

B . No, that's a function of Congress, and I
couldn't get any =-- nobody was willing to make an

estimate that they'd stand behind.

Q. when did vou firet learn that vou had been
confirmed?

A T learned on Sunday, October 1é4th, and it
wasn't publicly known until I think late Monday the 15th
of Octocber.

Q. prior to learning of your confirmation, did
you intend to participate in this proceeding?

A. Yes.

Q. would vou have participated in the trial of

this matter?

A. Absent the confirmation coming in this
sassion of Congress, Ves.

Q. Mr. Monson asked you a question, and I'11
see if I can restate it correctly, 1s there an
altarnative forum for the determination of the United
states water rights. Do you recall that question?

A Yes.

o. and vour responsge to that was?
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A They could f£ile Lheir own Case.

Q. And where would thev filse their case?

A. presumably thev'd file in federal court.
They have a distaste for state court, if they can stay
out of 1it.

Q. Wwhat would be the nature of that action?

A Tt would be state law filings, 1t would be a
private adjudication, and I'm not familiar with any
faderal statute that really deals with adjudication.
Sometimes they come across kind of as an in personan
trespass action, or they can take a lot of different

forms. But if they use the state law analiocgy, it weculd

be private adjudication.

Q. Sso you'd characterize it as an action?
A, Yes.
Q. And in an in personam action, who would be

hound tc the decree?

A. The parties to the decree, and their
successors if you could get notice to them as, £for
example, if you could get a statement on the land title
or something like that, that would give a successor
notice that there will be a decree of the water rights.

Q. T believe Mr. Monson also asked the gquestion
whether publications could Dbe substituted for perscnal

notice; is that corract”

[t
1
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A Wwell, if he asked that gusstion, I Adldntt
understand it that way. If he had asked that guestion,
T'd have said nc.

Q. Wwhat would vou nave to do in an in personam
action to bind all parties?

A, As I said, the cases reguire that you use
reasonable efforts. And after you have made reagonable
efforts, then you can go to publications. But in an in
personam setting, those reasonapble efforts would be guite
extensive, and we were prepared to go to considerable

lengths in the 7.500 case before we published.

0. Wwould that have been a costly process?
A. oh, it would have been hugely costly.
Q. One further guestion. Mr. Mcnson, I

believe, asked the guestion whether minimum flows would

henefit the state as a whole. Do you recall that

guestion?
A Yes.
Q. Do you know whether minimum flows would

benefit the United States?

Al I think so0. I mean, you know, the United
States is here toc, and they have an interest in the
river. 8o any instream use benefits Irom having watesr in
the river no matter why the water is there. so to the

awtent that ths United Statas has an i1nstream interest,
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1t'g henefited by instream flow.
MR. STRONG: Mr. Nelson, 1 guess this 1s the last
fime I'll refer to you as Mr. Nelson. Next time it will

e Your Honor.

MR. BARKER: v do have one guestion.

FURTHER EXAMINATION

BY MR. BARKER:
Q. The triél yvou're presiding at in Moscoew is
not going to be the trial in this case; 1is that correct?
A. No, absolutely not.

ME. MONSON: I have one follow up from MI.

strong's questions.

FURTHER EXAMINATION
BY MR. MONSON:

Q. Mr. Strong asked you 1if followed up my
question about the alternative forum for determining
federal water rights, and he asked vou what kind of an
action that would be; 1s that correct?

A. Yes.

0. And vour response was that it would bhe a
private adjudication; 1is that correct?

A, Yes.

c. Are you familiar with any general stream
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adiudication that tne United States has filed in the
western states?

A, only by reading about them, but thev have
filed some.

Q. And Mr. Strong has characterized private
adjudication as an in personam proceeding. Do vou Know
of any bar to a federal court concerning a general stream
adjudication to be an interim proceeding?-

A, Not if it's filed as such, depending on how
the United States filed the case. In the context of your
guestion, I have assumed youfd file it in a limited
fashion. If vou didn't, it could be considered as an
general adjudication.

Q. and that general adijudication in that case
would be an interim proceeding?

A, Yes.

Q. And the parties bound by that interim
proceeding could be all owners of the property involved?

AL Yes, with proper flow.

MR. MONSON: Thank you.

MR. STRONG: No further guestions.

MR. BARKER: No.

(Whereupon the deposition concluded at 4:10

p.m.)
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YERIFICATION

STATE OF )
S8

COUNTY OF )

T, THOMAS ¢. NELSON, being first dulvy sworn to my
oath, depose and say:

That I am the witness named in the foregoing
deposition taken the 31st dav of October, 1850,
consisting of pages numbered 1 to 194 inclusgive; that I
have read the said deposition and know the contents
thereof; that the guestions contained therein were
propounded to me; that the answers to said gquestions were
given by me; and that the answers as contained therein

{or as corrected by me therein) are true and correct.

THOMAS G. NELSON

subscribed and sworn to befcre me this

day ot , 19980, at , Idaho.

Notary Public for Idaho
Residing at

4

My Commission Expires:

O —
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THE SCHEEDULE OF FEES FOR  FILING 4 HOTICE OF CLAIM IN 4 WATER
RIGETS ADJUDICATION PROCEEDING AND TG PROVIDE A PROCEDURE FOR
COLLECTION OF THE FEES; AND AMENDING CHAPTER 17, TITLE 42, IDARBD
CODE, BY THE ADDITION OF A WEW SECTION 42-1777, IDAHO CODE, TO
PROVIDE FOR THE CREATION OF THE WATER RESOURCES ADJUDICATION
ACCOUNT.

Be Ir Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 14, Titie &2, Idaho Code, be, and the
same is hereby amended by the addition thereto aof a WEW SECTICHN, vo be
wnown and designated as Section 42-14064, Idaho Cede, and to read as
follows:

42-14064. SNAKE RIVER BASINH ARJUDICATION — COMMENCEMENT .
(1) Effective management in the public interest of the waters of the
Snake River basin requires that a comprehensive detersination of the
nature, ewtent and priority of the rights of all users of surface and
ground water from thal system be determined. Therefore, the director
of the department of water resouvrces shall perition the district court
to commence an adjudicatiom within the terms of the MeCarrap amend-
ment, 43 U.5.C. section 666, of the water rights of the Snalke River
basin either through initiation of & new proceeding or the enlargement
of an ongoing adjudication proceeding. The petition shall describe:

{2} The boundaries of the system within the state to be adjedi-

cated;

{b) Any class of water users within Lhe system and Che boundaries

of anmy hydrologic sub-basins within the system for which the

director intends Lo proceed separstely with reepect to the actions

required or avthorized to be taken pursuant to sections &42-1408

through 42-1414, Idaho Codej and

{c} The uses of water, if any, within the system that are recom-

mended to be excluded from the adjudication proceeding.

{2) Upon issuance of an order by the district court which:

{a) Authorizes the director Lo commence an investigation and

determination of the various water rights to be adjudicated within

the system;

(t) Defines the boundaries, of the system within the state to be

adjudicated;

(¢} Defines the classes of water users within the system and the

boundaries of any hydrologic sub-basins within the system for

which proceedings may advance separately pursuant to sections

42-1408 through 42-1414, Idaho Code; and

{(d) Defines any uses of water excluded from the adjudication pro—

ceedings;

the adjudication shall proceed in the manner praovided under the

provisions of chapter l4, title 42, Idsho Code, with the exception

of sections 42-1406 and 42-1407, Idaho Code.

SECTION 2. That Section 42-140%, Idaho Code, be, and the same is
hereby amended to read as follows:
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IDAKO AND THE STATES GF OREGOH AND WASEINGTON, - AND TO INCLUDE
WITHI® HIS PETITIOR FOR ADRJUDICATICH ANY ADJUDICATED TRIBUTARIES;
AND TO PROEIBIT THE DYRECTOR OF THE DEPARTMERT OF WATER RESOURCES
FROM READJUDICATIHG ANY TRIBUTARY OF THE SNAKE RIVER DOWNSTREAM
WHICH PREVIOUSLY HAS BEEN ADJUDICATED UNLESS IT 1§ WECESSARY TD
OBTATN THE CONSENT OF THE UNITED STATES OR OTHER NECESSARY PAR-

TIES.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Sectien &42-14064, Idaho Code, as enacted by House
8311 NWe. 70, Firsc Regular Sessiom, Farty-eighthk Idaho lLegislature,
be, and the same is hereby amended to read as follows:

43-14064. SHNAKE RIVER BaSIN ADJUGDICATION ~— COMMENCEMENT. {13

Effective management in the public interest of the waters of the Snake

Siver basin requires that a comprehensive determination of the mature,
extent and priority of the rights of all users of surface and ground
that system be determined. Therefore, the director of the
of water resources shall petition the district court te
commence an adjudication within the terms of the McCarran amendment,
43 U.8.0. section 668, of the water rigbts of the Spnake River basin
either through initietion of a new proceeding or the enlargement of an

crgoing adjudication proceséing. The petition shall describe:
{a) The boundaries of the system within the state to be adjudi-

.
water from
department

cated;
(b) any class of water users within the system and the boundaries

of any hydrologic sub~basins within the system for which the
director intends to proceed separately with respect to the actions
required or authorized to be taken purseant to sections 42-1408

through 42-1414, Idaho Codej and

(¢) The uses of water, if any, within the system that are recom—
mended to be excluded from the adjudication proceeding.

(2) Upecn issuznce of am order by the district court which:

{a) Aurhorizes the directer to commence an investigation and

determination of the various water rights to be adjudicated within

the systeam]

{b} Defines the boundaries of the system within the state to be
adjudicated;

{c)} Dbefines the classes of water asers within the system and the
boundaries of any hydrologic sub-basins within the system for
which proceedings may advance separately pursuant o sectlons
49-1408 through 42-1414, Tdaho Code; and

(d) Defines any uses of water excluded from the adjudication pro-
ceedlngs;

the adjudication shall proceed in the manner provided under the
provisions of chaprer 14, title 42, Idaho Code, with the exception
of sections 42-1406 and 42-1407, Idaho Code.

(3) In ewercising his authority wunder subsection (1} of this

section, the director of the department of water resources!
{a) Ghall petition the district court to commence ap adjudication
of the water rights of all of the Snake River basin within the

v
i
h
1
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motor number, manufacturer’s number, or identification number has been
defaced, altered, removed, covered, destroyed or obliterated. Any
peace officer so selzing such wvehicle, wvessel, equipment or parts
thereof  immediately  shall notify the meter——vehicte--divistons
transportation department sf~iaw-enforcement, and shall make every
reasonable effort to determine ownership of the vehicle, vessel or
equipment and to notify the rightful owner that the vehicle has been
seized.

{z) Tt chall be a misdemeanor, punishable as provided in section
18-113, Idaho Code, for any person owning, cenducting, managing or
operating a service statiom, public garage, paint shop, or other
vepair shop for motor vehicles, vessels, or equipment described in
subsection (1) of this section, te fai! to notify local law enforce-
ment agencies or the motor-vehicre-divistens transpertation department
of-taw-enforcement, of any moter vehicle, vessel, equipment or parkts
thereof oo which any numbers described in subsection (1) aof this
section, have been defaced, altered, removed, covered, destroyed or
obliterated.

(3} Any person who shall deface, alter, remove, cover, destroy or
obliterate the mworfor number, manufacturer’'s number, or identification
number of any wvebicle, wvessel, equipment or parts thereof described in
subsection (1) of this section, or places or stamps any such serial
nuwber, engine number, or any other number upon such a vehicle,
vessel, equipment or parts thereof wunless such number is assigned
therete by the transportation department is guilty of a felony and is
punishable as provided by sectionm 18-112, Idaho Code.

(4} Any person or persons, who knowingly disposes of, sells or
offers for sale any vehicle, engine or parts removed from a vehicle,
vessel, equipment or parts thereof described in subsection {1} of this
section from which the manufacturer's number, motor number, identifi-
cation number or any assigned or replacement number issued by the
transportaticn department has been defaced, altered, removed, covered,
destroyed or obliterated is guilty of = felony and punishable as pro-
vided by section 18-112, ldaho Code.

Approved March 20, 1985.

CHAPTER 118
(H.B. No. 267)

AN ACT
RELATING TO THE ADJUDICATION OF WATER RIGHTS IN THE SHAKE RIVER BASTN;
AMENDING SECTION 42-14D6A, TDAHO CODE, AS ENACTED BY HOUSE BILL
NOQ. 70, FIRST REGULAR SESSION, FORTY-EIGHTH IDAHD LEGISLATURE, TO
PROVIDE INSTRUCTIONS TO THE DIRECTOR OF THE DEPARTMENT OF WATER
RESOURCES WHEN BE ADJUDICATES THE SNAKE RIVER BASIN FROM THE
OREGON BORDER UPSTREAM; TO ALLOW THE DIRECTOR OF THE DEPARTMENT OF
WATER RESOURCES TO ADJUDICATE THE WATER RIGHTS OF THE MAIN STEM OF
THE SNAKE RIVER WHICH FORMS THE BOUNDARY BETWEEN THE STATE OF




STATEMERT OF PURPOSE

RE 10961C4

This legisliation calls for a general adjudication of
the Snake River Basin. This adjudication would
include all tributary regions above Murphy gage and
as much of the remainder of the basin as i{s necessary
to obtain U.S. consent to include all federal claime
in the adjudication under the terms of the McCarran

Amendment. The legislation further sets a schedule
of claim fees to be paid whenwwater right holders
file their claim in the district court. These claim

fees would be deposited into a Water Resources
Adjudication Account, a dedicated fund created by
this act.

FISCAL NOTE

An appropriation of $1,000,000 is reguired in FY 1986
to enable the Department of Water Resources to
commence the adjudication process, notify water right
holders, and begin receiving the claim fees which
will finance the remainder of the adjudication.

In addition, the state would be reguired to pay
$1,901,320 in claim fees for minimum streamnflow
rights held by the Idaho Water Resource Board for the
state. Water Rescurce Board acticns to increazse the
winter streamflow at Murphy gage from 33060 to 5600
cfs and to create a minimum streamflow of 13,000 cfs
at Lime Point would add an additicnal $230,000 and
$1,300,050 for a total General Account obligation in
future years of $3,431,370. These claim fees would
be due in FY 1987 with the option of deferring
payment over five years with 10 percent interest on
the unpaid balance.

STATEMENT OF PURPOSE/FISCAL NOTE ! f 2(2




