RIGBY, ANDRUS & MOELLER

Ray W. Righy

G Rich Andrus

Jerry R. Righy

Michael 8. Kam (1954-2001)
Gregory W. Moeller

Reed E. Andrus

February 15, 2008

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, ID 83303-2707

Re: Water Right 21-11165

Dear Clerk:

Law Offices

Chartered
P.0. Box 250 Telephone: (208) 356-3633
25 North Second Fast Fax: (208) 356-0768

Rexburg, 1D 83440

Enclosed for filing, please find an Affidavit of Norman Miller on the above referenced water

right.

If you have any questions, please give our office a call. Thanks.

Singerely yours,

{f Q@eg W
‘Ray {Rigby

/md
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AMENDED AFFIDAVIT

State of IDAHO )

85
County of Madison )

RE: SRBA Water Right Claim 21-11165

NORMAN J. MILLER, being first duly sworn, deposes and says:

1. This “Amended Affidavit amends and replaces that certain affidavit of your
affiant dated November 23, 2005, and filed in this matter pertaining tc said Water Right Claim
21-11165.

2. That he resides at 1993 South 675 East, Bountiful, Utah 84010.

3. That he is the surviving husband of NELDA STEWART MILLER and makes
this amended affidavit in behalf of her estate and trust, she having died on February 16, 2007,
and your affiant is well familiar with the matters deposed about herein.

4. That the said NELDA STEWART MILLER (hereinafter called Nelda), by a
series of gift deeds, on dates commencing in 1976 and fully conveying all interests in 1983,
acquired ownership from her father and mother, Roy Stewart and Delila Stewart, of the following
described property located in Fremont County, Idaho, to-wit;

Lots 1 and 2 and the Southeast Quarter of the Northwest Quarter
(SE1/4NW1/4) and the Northeast Quarter of the Southwest Quarter
(NE1/4SW1/4) of Section 14, Township 9 North, Range 42 East of the
Boise Meridian.

5. That said water right number 21-111635 pertains to the above described real




propeity.

6. At the time Nelda received said property, your atfiant inquired of Nelda’s said
parents and other “old timers” living in the area about the water rights pertaining to said property,
and was advised by several persons that said property received water rights acquired by the first
people to occupy the property as homesteaders; and that said homesteaders and the homesteaders
of the other properties adjoining or nearby said property went into possession of the properties in
that area and used water thereon commencing in late 1800s, sometime in the 1880s-1890s.
Otherwise your affiant has been unable to learn the specific time Nelda’s property was first
occupied and when water was first applied to her land.

7. However, the homesteader for Nelda’s property was William G. Hutchison. He
received Homestead Receipt No. 656336 from the US Land Office on July 8, 1910. A copy of
the index of documents pertaining to the several actions taken in the process of patenting said
property is labeled Exhibit “A.” and is attached hereto, and made a part hereof by reference. The
entry on said index for April 27, 1910, states, “Notice 5 year proof before J.P. Clark.”

8. A patent from the United States of America to said property was recieved on
February 9, 1911. (A copy of said patent labeled Exhibit “B™ is attached hereto and made a part
hereof by reference.)

A. The Congressional Act of May 20, 1862, Chapter LXXV - an act to secure
homesteads to actual settlers on the Public Domain (Exhibit “C™ attached hereto) has particular
provisions within it, which are pertinent as follows:

“.---* said entry is made for the purpose of actual settlement and cultivation,” and
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“That no certificate shall be given or patent issued therefore until the expiration of five
years from the date of said entry;”

B. Said index also records that said “notice of proof” was published in the Ashton
Herald. Your affiant can not find a copy of the affidavit of publication.

Since we cannot find direct proof when the Hutchisons actually “made entry upon
the premises for the purpose of actual setilement and cultivation,” even though there are records
showing people were doing so on adjacent properties in 1897, the above information is proof that
said Hutchisons did so, on or before 5 years before the filing of the said 5 year proof” (April 27,
1910) which would support a finding that Hutchisons entered upon the premises to which they
received a patent, on or before at least 5 years before April 27, 1910, which would be on or
before April 27, 1905.

C. With the proof of said entry for “actual settlement for cultivation, as stated
hereinbefore, and with the statements made by the affidavits of Reed and Grant Richey that in the
1930's they observed remnants of old buildings on the Hutchisons said lands; and knowing that
the North Fork of the Snake River runs along the side of the said Hutchison property; and that
two branches of Willow Creek, from the North, feed into said Snake River, after passing along
past the said Hutchison property; it is only fair to find that said Hutchisons, since there is no
evidence that they ever drilled a water well for domestic, stock watering, or nrigation purposes,
used water from said river for all of said purposes.

D. The Affidavit of Reed Richey (labeled Exhibit “D,” and attached hereto) is
evidence that the Hummells, who were the successors in interest to the Hutchisons said property,
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in 1934 and subsequent thereto, were pumping water from said river up to said land and
urigating the Hutchison (Hummell} lands, through ditches from said pumps and could have been
watering said lands before 1934 when Mr. Richey, with his fathers family moved into the area.

E. The Affidavit of Grant Richey (labeled Exhibit “E,” and attached hereto) is
additional evidence that the Hummells, who were the successors in interest to the Hutchisons
said property, were pumping water by a stationary Jjohn Deere pump, from the Snake River up to
said Hummell-Stewart Miller lands, where it was discharged into a small holding pond, and then
diverted down through ditches from said pond on to and for the irrigation of the said Hummell-
Stewart Miller lands, and it was commonly known during his childhood years that this was
occurring, but the exact time when it started is not known by the said Grant Richey, and that it is
possible that said property was irrigated for some time prior to 1934 in the manner described
above because said affiant observed that there were a few buildings etc. on the high ground of the
said property and that the Hummells resided on the property at times during the summer season
and in the city of Ashton during the winter.

F. The Affidavit of Z.J. Egbert (labeled (Exhibit “F,” and attached hereto) is
additional evidence that the Hummells, who were the successors in interest to the Hutchisons
said property, in 1945, Z.J. went to see this property and observed that said Hummells were
pumping water on to their land from the Snake River by the use of a John Deere motor.

9. After the Stewarts purchased the property they continued to pump water by
means of electric motors and pumps installed in the pond or reservoir created by the Utah Power
and Light which impounded the waters of the Snake River for their hydro electric generating
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system and that system has been in continued use thereafter to and including the present time,
thus continuing the water right the Hutchisons commenced on the said lands they received the
patent for from the United States of America.

10. On April 3, 1989, Nelda Stewart Miller, with the help of Dennis M. Dunn of
the Idaho Department of Water Resources, Eastern Region Office at Idaho Falls, filed with the
said department Notice of Claim to a Water Right (claim number A21-11165), claiming the use
of 3.26 cfs of water for the irrigation of the lands described in Exhibit A herein. Unaware, at that
time, of the history of the water right, and advising said IDWR representative that the water was
applied to said lands by means of a electric pump and mainline installed in 1949, in Henry's Fork
of the Snake River, said IDWR representative used the date of April 1, 1949 as the date of
priority of said water right. However, that date is in error because it did not reflect the use of .the
water by said Hutchisons and Hummells, using a pump and stationary motor, as described above.

1. This water right no. 21-11165 should be corrected to state the priority date as
being at least April 1, 1905, if not April 1, 1893, and recommended to the Court in all other
particulars as stated.

12, Also attached hereto as Exhibit “G” is a copy of the GIS Place of Use
Hiustration for Claim No. 21-11165.

. jedb
Dated this /2 day of February, 2008.

Vs Wi

NORMAN MILLER “
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Subscribed and Sworn to before me this 55 £ day of February, 2008.
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i BLAGKFOOT 02897,

The

! T all tn whem these preseuts shell come, Grertiog:

WHEREAS, = Certificate of the Reglster of the Land Office st BLAGKFOOT, IDANG,

bas Been deposited In the Besemal lamd Office, wheroby it appears thati pursiant to the Acd of Congress of Hay 20, 1862,
“Ta Secwre Homestends to Actus! Ssitlers on the Poblic Domain,” asd the acts supplemental therets, the cfalm of

RiLLIAM G, HUTGH1 80

haa been established and duly ted, In conformity to law, for the

LOTS ONE AND T80, THE 6OUTHEAST
QUARTEH OF THE Nbﬂ?HWE!? GUARTER,; AND THE MORTHEABY QUARTER OF THE BQUTHWEST
QUARTER OF BECTION FOURTEEN ¥ TOPHEHIP WINE HOATH OF RAMGE FORTY-T®0 EAA8T
DF THE BOISE MERIDIAL, 10AHO, COKRTAIHENG OHE HUKDRED EBIXTY-THREE AND THENRTY-=

HUNDREDTHE AQRES,

according to the Official Piat of the Survey of the sald Land returned o the GENERAL LAND OFFICE by the Surveyor-Generat:

NOW KNOW YE, That there Is, therefore, granted by the UNITED STATES unts the said clalmant the tract of Land above described:
TO HAVE AND TO HOLD the said tract of Land, with the appurtenarces thereof, unta the sald clatmant and ta the helrs and assigns of
the sald slaimant forever: subject te any vested and acetued water tights for mining, agricoitural, factuting, or other purp and
rights to ditches and ressrvoira used in connection with such water rights, a6 may bs recognized and acknowiedged by the local customs, laws,
and decisions of courts; and there Is reserved from the fands herehy granted, a right of way thereon for ditches ar canals constructad oy the
authority of the Unlted States.

IN TESTIMONY WHEREGF, I, WILLIAM W, TAFT

Precident of the Unlted States of America, have tavsed thess letters to be made

Patent, and the peal of the General Land Ofce to be hersunts affixed,

GIVEN under my hand, at the City of Washinglon, the "NTH
(SEAL) day of 'mnv In the year of ‘our Lord one thousand
nine hundred and Em o and of the Endependence of the

United States the ome hundred and 'ﬂﬂm-ﬂ"".

By the President: w ” M

Secretary,

1‘??107 th Revordey af the Bensral Lond Office.

RECORD OF PATENTS: Patent Number

6017
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892 THIRTY-SEVENTH CONGRESS. Smss. II. Cm 75, 1862,

Hepeal of in- Sgo. 20, And ba <t furcher enacted, That all acts and parts of acte
eongiatent 1AW Lararafove passed, which are inconsistent with any of the provisions of
this act, are, for the purposes of this act hereby repealed, so far a2 the

same are inconsistent herewith.

Aprrovep, May 17, 1862,

May 90, 19562, Crap. LXXV, we dn Aok 1o securs Homestoads to achial Settlers on the Public Dunain,

B ¢ enacted by the Senate and Houss of Representalives of the United
Qertain pessons Sr0des of Amarica in Congress asssmbled, Thas any person who is the
may enter certal hend of & family, or whe has arrived at the age of fwenty-one years, and
quantities of cer i p citizen of the United States, or whe ghall have filed his declaration
g::a ;gg D, of intention to heeome such, as required by the naturalization laws of the
United States, and who has never borne arms against the United States
Government or given aid and comfort to its enemles, shall, from and after
the first January, eightoen hundred and sixty-three, be entitled to enter
one quarter seption or § less quantity of unappropriated public lands, upon
which esid person mey have filed a prefmption claim, or which mey, at
the time the application is made, be subject to preBmption at one dolax
and twenty-five cents, or leas, per acre; or eighty svres ar less of anch
upappropriated lands, at two dollars and fifty cents per aqre, to be lecated
in & body, in conformity to the legal subdivisions of the public lands, and
after the same shall have been surveyed: Provided, That any person owne=
ing and residing on Jand may, under the provisions of this act, enter
other land lying contiguous fo his or her gaid Iand, which shall noi, with
the land so already owned and ocoupied, exceed in the aggregate one

hundred end sixty acres, .
Suchpersons S0, 2. And be it further enacted, That the person applying for the
tomakaafidavit. ponofit of this act shall, upon application to the register of the land office
in which he or she is about to make such entry, make affidavic befove the
Contents of o ggid register or receiver that he or she is the head of a family, or iy
Blavit. twenty-onc years or more of age, or shall have performed service in the
army or navy of the United States, and that he has never borne arms
against the Government of the United States or given aid and comfort
fo ita enemies, and that such application is made for his or her exclugive
use and bevefit, and that said entey is made for the purpose of actual set-
ﬂ%@@@anmm? or indirectly for the use or
benefit of any ofher person or persons whomsoever ; and vpon filing the
snid affidavit with the register or receiver; and on payment of ten dollars,
he or she shall thereupon he permitted to enter the quantity of land spe-

Certificates and cified : Provided, however, That no certificats shall be given or patent
bﬁ”ﬁfé‘&“ issued therefor until the expiration o years_from the date of anch
hat proof. entry s and 3, at the expiralidn of sue e, ov af any time within two

years thereafier, the person moking such entry; or, if ke be dead, his

widow ; or in case of her death, his heirs or devises; or in case of

widow making such eniry, her heirs or devisee, in cass of her -death;

shall prove by two credible witnesses that be, she, or they have resided

I upon or coltiveted the same for the term of five immediately suc-
Afidavit. ceeding the time of Aling the Eﬁvitm;%ﬁan make affidavit

. that no part of said land haa been alienated, and that he has borne true

: allegiance to the Covernment of the United States; then, in such osse,
he, she, ar they, if at that time & oitizen of the United Btates, shall be

Provision i catitled to a patent, as in other cases provided for by law : And provided,
it OF denth of her, That in onse of the death of both father and mother, leaving an
spplicant, &, infapt child, or children, under twenty-one vears of age, the right ahd
- fee shall enure to the benefit of said infant child or children; and the ex.

acutor, administrator, or guardian may, at any time within two years after

the death of the surviving parent, and in accordance with the laws of the

Biate in which such children for the time being have their domietl, sell
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THIRTY-SEVENTH CONGRESS. Spsa. 1L On 75, 1862, 598

patd land for the benefit of said infants, but for no other purpose ; and
the purchaser shall acquire the absolute title by the purchase, and be en-
titfed to & patent from the United States, on payment of the office foes
and sum of monsy herein specified,

Brc. 8. dAnd e <t further onacied, That the rogister of the lond office  Record of ap-
shall note ali such applications on the tract hooks and plata of his affice, plications to ba
and keep a register of all such entries, and make return thereof to the D43
;;‘rengrzi Land Office, together with the prosf upon which they have been
Qundec.

Bec. 4. dnd bo it further onacted, That no lands acquived: under the  Such lands not

provisions of this act shall in any event become liable to the satisfac- t0.be subject fo

S‘fn ?f any debt or debis eontracted prior to the issuing of the paten Piov dobm.
erefor.

Bec. 5. dnd be ot further enccted, That if, at any time afier the flling  When Innds
of the affidavit, as required in the second section of this act, and before thus entered ro.
the expiration of the five yeaps aforesaid, it shall be proven, after dus Yo7 S0 goverw
notice to the settler, to the satisfaction of the register of the land office,
that the person having filed such affidavit shall bave actually changed his
or her vesidence, or abandoned the sald land for more than six mopths at
any time, then and in that event the land so entered shall revert to the
government.

S0 6. dnd be ¢ further enacted, That no individual shall be permit-  Not over one
ted to acquire title to more than one quarter section under the provisions dnarier saction
of this act; and that the Commissioner of the (Genersl Land Office i# quired, .
hereby required to prepare and issue sueh rules and regulations, consis~  Rules and pog-
tent with this aet, as shall be necessary and proper to carry its provisions "‘%ﬁm of Lan
into effect ; and that the registers and receivers of the several land offices Fots of veed
shall be entitled to receive the same compensation for any lands cntered o ang socoi
uoder the provisions of this act that they are now entitled fo receive ers, when to be
when the same quantity of land is entered with money, one half to be Pl
paid by the person making the application at the time of so doing, and
the other half on the issue of the certificate by the person to whom it
may e issued ; but this shall not be construed to enlarge the maximum of
compensation now prescribed by law for any register or receiver: Pro-
vided, That nothing contained in this act shall be so conatrued as to im- Existing pro-
pair or iterfere in any manner whatever with existing preémption rights : ampoen Rents
And provided, further, That all persons who may have filed their applica- palrac.
tions for & preémption right prior to the passage of this act, shall be entitled
to ll privileges of this act: Provided, further, That no person who Das  Certain miners
scrved, or may hereafter serve, for a pericd of not less than fourteen may beve the
days in the army ot pavy of the United States, either regular er volun- E;f;’leg“ of this
ieer, under the laws thereof, during the existence of an actual war, do-
mestic or foreign, shall be deprived of the benefits of this act on account
of not having attained the age of twenty-one years, .

880, 7. And be it further enacted, That the fifth section of the act en- Punishment for
titled “ An act in addition to an act more effectunlly to provida for the ﬁ'd%erﬂvf:':gg
punishwent of cerfain crimes against the United States, and for other "
purposes,” approved the third of March, in the year eighteen hundred 1857, ¢li. 118, § 5.
and fifty-seven, shall extend to all onths, affirmations, and afidavits, re~ Vol xi. P 250,
gnired or authorized by this act.

© Beo. 8. dnd be it further enceted, That nothing in this act shall be &0 Applicasit may
construed 23 to prevent any person who has availed him or herself of the 22‘;3&1;";;3:
benefits of the first section of this act, from paying the minimuta price, 6% muh price, &y
the price to which the same may have graduated, for the quantity of 3a_nd_b¢f'°“ﬁe§hﬁ five
g0 entered at any. time before the expiration of the five years, and obtain- Ye&0m eXpite.
ing a patent therefor from the government, as in other cases provided by
Jaw, on making proof of settlement and cultivation a8 provided by exist
Jing laws granting preémption rights.

APPROVED, May 20, 1862,
Vo5, 2if  Pus, — 50




AFFIDAVIT

STATE OF IDAHO )
County of ,@’ﬁmzyewf/e. ;S.
Re: SRBA Right Claim 21-11165

Reed Richey, being first duly sworn, deposes and says:

1. That he presently resides at 1843 Kearney, Idaho Falls, Idaho 83401.

2. That he was born in 1928.

3. That he grew up on a farm North of Ashton, Fremont County, Idaho, where he also
farmed and raised a family, and moved to Idaho Falls, Idaho, upon his retirement.

4. That he has been familiar with the farming and irrigation practices of said North
Ashton area most of his lifetime.

5. That he has always been quite familiar with what is known as the Hummell (Stewart
Miller) farm and the history of its operation and watering practices, for the following reasons:

A. Tt was located West of your affiants family’s farm,

B. As a young boy he herded the family’s cattle particularly dairy cows, westerly
from their place and along the Snake River, and upon its adjoining lands, including the said
Hummell-Stewart Miller lands. He also drove teams of horses pulling wagons to gather grain
bundles to the threshing machine on the said Hummell farm (now owned by Nelda Stewart
Miller).

6. That he remembers distinctly that during those years water was being pumped, by a

stationary John Deere pump, and probably a tractor, from the Snake River up to said Hummell-

Affidavit - Page- 1
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Stewart Miller lands, where it was discharged into a small holding pond, and then diverted down
through ditches from said pond on to and for the irrigation of the said Hummell-Stewart Miller

lands, and that all of this was oceurring during the trrigation season 1934, and before, but the

exact time when 1t started is not known by your affiant.

7. That it is posstible that said Hummell-Stewart Miller property was rrigated for some
time prior to said 1934 crop year, because your affiant also observed that there were a few
buildings etc. on the high ground of the said property and that the Hummells resided on the

property at times during the summer season and in the city of Ashion during the winter
Dated this i{#ﬁay of February, 2008.

%Q%

Regd Richey

§ S%@%%&ﬁ@@w%mﬂ to before me this /54‘ day of February, 2008.

3Ot Y % M‘Qﬁ-
: ® . RP 83 M%’)
2 N * 2 WNotary Public jor Id@l;o

% Pire < : .o ,

% vl o F Residing at: L0,

My commission expires: <73/

‘“aﬁssaﬂ%
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AFFIDAVIT

STATE OF IDAHO )
County of Madison. ;S-
Re: SRBA Right Claim 21-11165

Grant Richey, being first duly swormn, deposes and says:

I. That he presently resides at 3507 East 1600 North, Ashton, Idaho 83420,

2. That he was born on September 14, 1931.

3. That he grew up on a farm North of Ashton, Fremont County, Idaho, where he also
farms and raised a family.

4. That he has been familiar with the farming and irrigation practices of said North
Ashton area most of his lifetime.

5. That he has always been quite familiar with what is known as the Hummell (Stewart
Miller) farm and the history of its operation and watering practices, for the following reasons:

A. Tt was located West of your affiants family’s farm.

B. As a young boy he herded the family’s cattle particularly dairy cows, westerly
from their place and along the Snake River, and upon its adjoining lands, including the said
Hummell-Stewart Miller lands.

6. That he remembers distinctly that during those years while he herded cows, water was
being pumped, by a stationary John Deere pump, from the Snake River up to said Hummell-

Stewart Miller lands, where it was discharged into a small holding pond, and then diverted down

through ditches from said pond on to and for the irrigation of the said Hummell-Stewart Miller

Affidavit - Page -1
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lands, and it was commonly knowpduring your affiants childhood vear that this was occurring,
but the exact ime when it started is not known by your affiant.
A. Your affiant remembers, in particular, that the thing that attracted his curiosity

3L,

about what was going on, was the sound of the “put™put,” of said pump motor.

7. That it is possible that said Hummell-Stewart Milier property was irrigated for some
time prior to said 1934 crop year, because your affiant also observed that there were a few
buildings etc. on the high ground of the said property and that the Hummells resided on the

property at times during the summer season and in the city of Ashton during the winter.

Dated this §* day of February, 2008.

Mrant Rrehey,

Grant Richey

Subscribed and sworn to before me this j"_}' day of February, 2008,

it (s

SN E‘E\.‘P‘Mﬁ;&””’f Ndfary Public for Idaho
§>‘ > . ”,,’ Residing at: ASVﬁ'UV\: To
;S ' WOTARY % 2 My commission expires: / 3] /11
R S
’f/,%rzof\ ‘9

’Mnmnm\\“
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AFFIDAVIT
STATEOFIDAHO )
s8.
County of Fremont. )
Re: SRBA Right Claim 21-11165

Z. J. Egbert, being first duly sworn, deposes and says:

1. That he resides at 1475 Highway 20, Ashton, Idaho 83420, where he and his parents
and family have owned and operated and still own and operate an extensive farming and
ranching busingss.

2. That he is very familiar with the history of farming operations and water rights and the
use thereof in the North Ashton area.

3. In 1945, your affiants father, Z. N. Egbert and his wife, purchased some property from
John Spratling, which is located adjacent to property then owned and operated by Richard A. and
Stella B. Hummell (now owned by Nelda Stewart Miller).

4. Your affiant went to see this property and observed that said Hummells were pumping
water on to their land from the Snake River by the use of a John Deere motor and irrigating their

property through ditches constructed from that outlet of said pump to said lands.

Dated this & day of February, 2008.

Y O
Z.1. Egbe?f
Subscribed and sworn to before me this i day of February, 2008.

\\\ummm M
\\ ‘\“ A}” /,, /],m/;/i
7,

No% Public for Idaho

s;'-‘“ @OTARY ", % Residing at: NSher | 10
£ i * £ My commission expires: | /3/ /11
Affidavit - Page - 1 2 % PUBUC S §
FAWP6\DK\EGBERTZJ.AFF %, e &
o
ﬂ‘!ﬂ?ﬁ%\\\'\\\




State of Idaho
Department of Water Resources
Eastern Region

Claim Number(s): 21-11165

800 0 900 1800 Feet

GIS Place of Use liustration

Place of Use 1987/1988 NAPP photography
Points of diversion Prepared by T. Galbraith
"% Quarter Quarter P yr.

Date: June 2005




CERTIFICATE OF MAILING

[ certify that on February 15, 2008, I mailed the original and copies of this form,
mcluding all attachmenits, to the following persons by mailing the original and/or copies, postage
prepaid and addressed as follows:

1. Original to

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P. O. Box 2707

Twin Falls, ID 83303-2707

2. Copies to:

Norman Miller
1993 South 675 East
Bountiful, Utah 84010

IDWR Document Depository
P. O. Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P. O. Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resources Division
550 West Fort Street, MSC 033

Boise, ID 83724




