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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos.: 21-10557 and 21-13013

Case No. 39576 MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

RLFL LLC,RLFIL LLC, RLF III, LLC, and RLF IV, LLC (“RLF”) and Del Kohtz, by and
through their attorneys of record, Holden, Kidwell, Hahn & Crapo, P.L.L.C., and in accordance with
this court’s October 12, 2007 Trial Scheduling Order, hereby submit this Memorandum in Support
of Motion for Summary Judgment in regards to the adjudication of Water Right Nos. 21-10557 and
21-13013. For the reasons set forth below, both water rights, as a matter of law, must be decreed as

they are currently recommended to the SRBA court by the Idaho Department of Water Resources

(“IDWR”).

I. PROCEDURAL HISTORY

A. Water Right No. 21-13013.

Water Right No. 21-13103 is a water right owned by RLF, and is currently recommended for

adjudication for .4 cfs and the irrigation of 48 acres within a 497.8-acre permissible place of use.




This water right is diverted through a diversion from Fall River known as the “Silkey Canal™ or
“Silkey Ditch”, which is located near the town of Chester, Idaho. This water right has a lengthy
procedural history in the SRBA, with essentially two rounds of objections.

The first objection filed on this right was filed by the claimant, RLF. The objection related
to IDWR’s recommendation of the permissible place of use (“PPOU”) of this right and a reduction
in quantity.’

After an onsite meeting with RLF and IDWR representatives, it was determined that the
permissible place of use for the RLF water rights should be enlarged. As a result, the parties
executed a Standard Form 5 on November 15, 2006 resolving the place of use and quantity objection.
All SRB

However, on November 21, 2006, IDWR requested that the Court not move the water rights
delivered through the Silkey Ditch (including 21-13013) to partial decree because there were some
remaining questions a number of the other Silkey rights, in particular 21-41G, 21-51B, and 21-
12978. The court set a status conference for April 11, 2007.

Before the April 1, 2007 status conference, a second objection was filed, this time by Robert
and Donna Fuchs (“Fuchs”) through their attorney, Ray Rigby. However, the objection was not
classified as a late objection because there was no accompanying motion to file a late objection, and
consequently, the objectioin was only lodged (not filed) with the court. Atthe April 11,2007 status
conference, this was brought to Fuchs’ attention, the court scheduled a hearing on the motion to file
the late objection for June 27, 2007. After a hearing on that date, the court granted the motion, and

a status conference was held on July 13, 2007, where it was determined that a settlement conference

'A listing of these other rights, along with 21-13013, is attached hereto as “Exhibit A”. This summary contains
all of the water rights recommended to RLF.
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would be appropriate in this matter. In an order dated July 18, 2007, the court set the settlement
conference for Septembf;r 27,2007, to commence at 10:30 a.m. in the IDWR Eastern Region Office
in Idaho Falls.

The settlement conference was held as scheduled, and while the discussion helped the parties
understand each others’ positions, no resolution on the matter was reached. At a status conference
held one week after the settlement conference on October 3, 2007, the parties elected to have the
court prepare a trial schedule. In particular, RLF and Kohtz were ready to move forward with a
motion for summary judgment and to schedule a trial because both were anxious to have the matter

resolved. Further, both were aware of the court’s recent difficulty in scheduling various matters

and other dates scheduled as soon as possible. The court issued a trial scheduling order on October
12, 2007 with dates for the summary judgment motion to be heard on January 28, 2008, and for trial
to be held from March 12-14, 2008. Because of the court’s calendar, these were the earliest and best
available dates for this matter. The court has now been asked to amend the Trial Scheduling Order,
which RLF strongly objects to because it will further delay resolution of this matter and prejudice
RLF and Kohtz. The specific arguments addressing this motion are addressed in another brief?, but
we wish to further note our objection here.
B. Water Right No. 21-10557.

Water Right No. 21-10557 is a water right owned by George Nedrow, and is currently
recommended for adjudication to George Nedrow for 3.0 cfs and the irrigation of 312 acres within

a 611.4-acre permissible place of use. This right was originally delivered through the Silkey Ditch

? This brief is entitled “Objection to Motion to Amend Trial Scheduling Order.”
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off of Fall River, but was transferred in the late-1950s to the Henry’s Fork of the Snake River near
Ashton, and has been used on the Nedrow property since that time.

Similar to 21-13013, this water right has a lengthy procedural history in the SRBA, with
essentially two rounds of objection. The first objection dealt with a place of use error, specifically,
the exclusion of an individual acre limitation for this right within a larger PPOU. This issue has

since been resolved.

The second objection to this right began with the filing of an objection on March 21, 2007
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claim for 21-13013 on June 27, 2007, counsel for RLF brought it to the court’s attention that Fuchs
had not scheduled a hearing date and time for the late objection as to 21-10557. Counsel for RLF
and Kohtz suggested that all parties to the matter were already present on the hearing for 21-13013,
and that the court could go ahead with a hearing at that time. The hearing was held, and the motion
to file the late objection was granted. After that time, both 21-13013 and 21-10557 were scheduled
on the same track.

The court has now been asked to amend the Trial Scheduling Order as to 21-10557, which
Del Kohtz strongly objects to because it will further delay resolution of this matter. The specific
arguments addressing this motion are addressed in an accompanying brief, but briefly, for a number
of years, Mr. Del Kohtz has been working with the Nedrows to purchase 21-10557 for Mr. Kohtz’s
use in his business of coordinating transfers. A number of transfers have been filed relying upon 21-

10557 as an integral part of the transfer. The delays suffered by Mr. Kohtz thus far have been
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detrimental to him and his business, and any further delay will cause additional difficulty and
prejudice.

Nevertheless, regardl_ess of the pending motion to amend the Trial Scheduling Order, this
matter can be resolved with a motion for summary judgment. The questions surrounding this right
surround ownership, which is evidenced by the chain of title to the properties of those involved in
this case. The specifics of these deeds are the basis for our motion for summary judgment and are

discussed below.

IH. LEGAL PRINCIPLES.

A, Summary Judgment Standard.
In Idaho, summary judgmei
together with the affidavits, if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law.”* When a motion for summary judgment
“has been properly supported with evidence indicating the absence of material factual issues, the
opposing party’s case must not rest on mere speculation, and a mere scintilla of evidence is not
enough to create a genuine issue of fact.”
B. Conveyance of Water Rights.

With the conveyance of property, Idaho is a race-notice jurisdiction.” When land is therefore

transferred to another person or entity, it is done by deed, and recorded in order to put all subsequent

* LR.C.P. 56(c).
* John W. Brown Properties v. Blaine County, 129 Idaho 740, 742, 932 P.2d 368, 370 (Ct. App. 1997).

> Froman v. Madden, 13 1daho 138, 88 P. 894 (1907).
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purchasers on notice.® Just like land, water rights are real property and are conveyed by deed.” In
Idaho, “it is well established that a water right is an appurtenance to the land on which it has been
used and will pass by conveyance of the land.” When land to which a certain water right is
appurtenant is divided, “a division of the land would divide the appurtenant water right in the same
proportion as it divided the land. . . unless it was specifically reserved in the deed or it could be
clearly shown that it was known to both parties that the water right was not intended to be

conveyed.”  This principle is also articulated in Idaho Code § 42-220: “[A]ll rights to water

-y

provisions of this chapter, or by any decree of court, shall become appurtenant

confirmed under th

S %

A. Summary judgment must be granted in this matter because the deeds provide
conclusive proof of the conveyance of the water rights.

In the Rexburg Decree, 275 inches (5.5 cfs) of water was decreed to Z. Sundberg (Zach
Sundberg) to the following land in Fremont County, Idaho: “Lots 1, 2, 3, and 4 in Sec. 7, T. 8N. R.,
42 B.M. containing 149.85 acres.”'® The water right was subsequently numbered as 21-114. Water
Right Nos. 21-13013 and 21-10557 are claimed portions of this right.

Another water right that is relevant to this matter is 21-102, which is a water right decreed

to a neighboring landowner, J.R. Silkey. The decree was for 400 inches (8.0 cfs) to the following

® Idaho Code § 55-811.
7 Idaho Code § 55-101.

8 Silversteinv. Carlson, 118 Idaho 456, 460, 797 P.2d 856, 860 (1990) quoting from Russell v. Irish, 20 1daho
194, 198-99, 118 P. 501, 502 (1911).

°Id.

10 gee “Exhibit B” attached hereto.
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land: “S1/2 of SE 1/4, NE 1/4 of SE 1/4, and Lot 2 of Sec. 12, T. 8 N,, R. 41 E. B. M. containing
152.35 acres.”"" The places of use of both 21-114 and 21-102 are depicted in the map attached
hereto as “Exhibit C”.

On September 9, 1910, Zach and Annie Sundberg sold the land to which 21-114 was
appurtenant (Lots 1, 2, 3, and 4 in Sec. 7, T. 8N. R. 42 E.B.M.) to Joseph Seeley.”” No mention is
made of the water rights on the property, therefore, water right 21-114 was conveyed with the
property. Later, on October 18, 1927, the 21-114 property (along with other property in section 12)
was sold to Edgar Barney, and no water was withheld by the Seeleys.”” This means that Edgar
Barney owned all 5.5 cfs of 21-114 as he owned Lots 1, 2, 3, and 4 in Sec. 7.

On
100 inches of Silkie [sic] Decreed water.”'* From our conversations with Fuchs, we understand that
the interpretation of this language is the basis for their objection. Fuchs has essentially claimed that
the reference to “Silkie Decreed water” in the deed refers to Water Right No. 21-102, the water right
decreed to J.R. Silkey on the land in neighboring Section 12 of T. 8N. R. 42 E, not water right 21-
114 (Sundberg), the water right that was actually appurtenant to Lots 3 and 4. RLF and Kohtz
contend that the reference to “Silkie” simply refers to the ditch through which the water diverted
pursuant fo 21-114 was delivered, and is not a reference to 21-102. The “Silkie Decreed Water” is

a reference was to 21-114, the right that was still actually appurtenant to Lots 3 and 4 at the time.

"4,
12 See “Exhibit D" attached hereto.
13 See “Exhibit E” attached hereto.

14 See “Exhibit F” attached hereto.

7 - MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT




In other words, the water right conveyed to Earl Barney was 100 inches (2 ¢fs) of 21-114, not 100
inches of 21-102.

RLF’s and Kohtz’s contention is supported by the subsequent deed conveying the property
from Earl and Eula Barney to George and Lela Nedrow on June 6, 1956."° That deed stated that Lots
3 and 4 were conveyed “together with 100 miners inches of Fall River water decreed to Z. Sundberg
and purchased by the parties of the first part herein from Edgar Barney, with a priority of June 1,
1890.71

RLF’s and Kohtz’s contention is further supported by Idaho law, as summarized above.

When land is conveyed by deed, it is presumed that all appurtenances, including water rights, are

of argument that the reference to “100 inches of Silkie Decreed water” in the deed from Edgar and
Lillie Barney to Earl Barney dated April 10, 1947 was indeed 100 inches of the neighboring J.R.
Silkey water right (21-102). In order for this water to have made its way to Lots 3 and 4 of Section
7, there would have to be a deed evidencing the severance of the water right from the Section 12 land
and conveyance of the water right to Lots 3 and 4 of Section 7. We have found no such deed, nor
do we believe that such deed exists.

Assuming also for the sake of argument that somehow the “100 inches of Silkie Decreed
water” did make its way onto Lots 3 and 4 of Section 7 and was actually conveyed to Earl Barney
by Edgar and Lillie Barney so that 100 inches of 21-102 was conveyed to Earl Barney. This same
deed would have also necessarily conveyed a proportionate amount of 21-114, which was still

appurtenant to Lots 3 and 4, because this water was not specifically reserved in the deed, which is

15 See “Exhibit G” attached hereto.

' 14
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required by Idaho law. Therefore, the deed from Edgar and Lillie to Earl would have essentially
done three things:

(D) Coﬁveyed Lots 3 and 4 of Section 7 to Earl Barney;

(2) Conveyed 100 inches (2.0 cfs) of 21-102 (J.R. Silkey water); and

(3)  Conveyed 137.5" inches (2.75 cfs) of 21-114 (Z. Sundberg water).
Thus, even under Fuchs’ interpretation of the April 10, 1947 deed, a portion of 21-114 (indeed, a
even a bigger portion than under RLF’s and Kohtz’s interpretation of this deed) was conveyed to Earl
Barney. Either way, the deeds evidence that a portion of 21-114 was conveyed to Earl Barney, and

therefore this matter can be resolved as a matter of law. It simply makes much more sense to

appurtenant to Lots 3 and 4 at the time. Subsequent deeds and actions of the Department further
support RLF’s and Kohtz’s view of this matter.

After Earl Barney received Lots 3 and 4 along with 100 inches (2.0 cfs) of 21-114, Earl sold
the property to George and Lela Nedrow on June 6, 1956. The deed specifically stated that the land
included “100 miners inches of Fall River water decreed to Z. Sundberg and purchased by the parties
of the first part herein from Edgar Barney, with a priority of June 1, 1890”. Thereafter, George and
Lela deeded Lots 3 and 4 to Gomer and Mary Williams “[t]ogether with 20 miners inches of Fall
River Water.”"® Thus, George and Lela only conveyed 20 inches (.4 cfs) with the property, and

retained 80 inches (1.6 cfs), 60 inches of which George and Lela then moved to property near

'7 This assumes that Lots 1-4 are all the same size, so that Lots 3 and 4 would receive exactly 4 of the 275
inches under 21-114. The actual acreage and amounts may vary.

'8 See “Exhibit H”, attached hereto.
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Ashton. Gomer and Mary Williams eventually deeded Lots 3 and 4 to Alma and Zeralene
Blanchard," and the property was kept in the Blanchard family until it was sold to RLF.

Since the 1950s, there have been a number of transfers and other actions taken in regards to
both 21-114 and 21-102 which rely upon the “100 inches of Silkie water” as referring to 21-114.
We will not go into detail as to these actions in these briefs, but would refer the court to the extended
summary provided by IDWR (Trent Galbraith) in a letter dated March 23, 2007 to Ray Rigby, a copy

of which is attached hereto as “Exhibit J.” In addition, “Exhibit K contains other correspondence

tha sogiis Thnfann ¢
i 1dd>uC UC1ULT U

be decided by summary judgment rather than proceed to trial.

IV. CONCLUSION

For the reasons set forth above, summary judgment in favor of RLF and Kohtz must be

granted.

Dated this [&‘ﬁﬁ day of December, 2007.

Robert L. Harris, Esq. /
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

19 See “Exhibit 17, attached hereto.
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CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and with
my office in Idaho Falls, Idaho; that I served a copy of the following described pleading or document
on the attorneys listed below by mailing, with the correct postage thereon, a true and correct copy

thereof on this /% day of December, 2007.

DOCUMENT SERVED: MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY

JUDGMENT
Randall C. Budge :
Scott J. Smith (¢") U.S. Mail
RACINE OLSEN NYE
BUDGE & BAILEY, CHTD.
P.O. Box 1391

Pocatello, Idaho 83204-1391

oAt L i
Robert L. Harris, Esq. l
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

GAWPDATA\RLH\12839 Rick Divine\Fuchs\S1. MEMO.2. wpd.cdv
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State of Idaho
DEPARTMENT OF WATER RESOURCES

: 500N Skybme Dr., Suite A= ldaho FFalls, Idaho §3402-1718

'l Phone: (208) 525-7161 ¢« Fax: (208)525-7177 « Web Site: www.idwr.idaho gov

ESTERN REGION C.L."BUTCH” OTTER

Governor
DAVID R. TUTHILL, JR.

Interim Director

March 23, 2007

Ray Ragby
25 North Second East
Rexburg, 1D 83440

Re: Donna T. Fuchs — Water Right 21-13043 and 21-114C
Dear Ray,

After our meeting with Bill Fuchs on March 22, 2007, T have once again reviewed the
documents I have in my possession. 1 would like to portray my thoughts on the subject. I
would first like fo talk about water night 21-114 and 21-102. Water nght 21-114 was
decreed to Z. Sundberg for 275 inches (5.5 CFS) to the following lands:

“Lots 1,2,3,and 41in Sec. 7, T. 8§ N. R,
42 B.M. containing 149.85”

Water right 21-102 was decreed to J. R. Silkey for 400 inches (8 CFS) to the following
lands:

“S ¥ of SE Y4, NE Y% OF SE ¥, AND Lot 2
of Sec. 12, T. § N, R. 41 E. B. M. containing
152.35 acres”

Attachment 1 is an excerpt from the Rexburg Decree describing lands decreed to Z.
Sundburg and Attachment 2 is an excerpt for the Rexburg Decree describing lands
decreed to J. R. Silkey. Attachment 3 is a map of the land decreed to 21-114 and
Attachment 4 1s a map of land decreed to 21-102.

21-114 (Z.. Sundberg)

On October 7, 1903 Samuel Cantwell sold Lots 1,2, 3, and 4 ofSec. 7T.8N. R . 42 E.
and lot 1 Sec 12 T. 8 N. R. 41 E. to Zach Sundberg. Sundberg was decreed 5.5 CFS of
water for all that Jand except that in section 12. Sundberg then on September 9, 1910
sold that samé land to Joseph Seeley. Since the water was not withheld in the deed it was
transferred to Seeley when he purchased the land. Seeley sold that Jand to Edgar Bamey
on October 18, 1927 except about 4 acres on lot 3 section 12 which was sold to J.R.
Silkey. Agam that water was not withheld. So at this point Edgar Bamey owns about 11




acres of lot 3 section 12 and all of lots 1, 2, 3, and 4 of section 7 and waler in (he amount
of 5.5 CFS decreed to 7. Sundberg in the Rexburg Decree.

On Apri) 10, 1947 Edgar Barney sold Lots 3 and 4 of section 7 with 2 CFS of Sundberg
water to Earl Bamey. Now Earl has 2 CFS and Edgar has 3.5 CFS of the Sundberg right
(21-114) for total of 5.5 CFS as decreed.

On April 14, 1950 transfer # 204 was approved by Edgar Barney to move 4 CFS of
Sundberg water to the Farmers Own Canal because there was too much upkeep on the
ditch he was using. Ear] Barney must have used the same ditch at the time and so also
had to mamtain it. Tbelieve that Edgar and Barl agreed to the transfer together but the
transfer only listed Edgar Barney maybe because the Department of Reclamation stil] had
the full mght in the name of Edgar so it was just easier for Edgar to file the transfer rather
than gomng through the change of ownership process.

On Apnil 20, 1956 Lillie Barney Edgar's widow sold lots 1 and 2 of section 7 to W.S.
Tanner along with her share of the Sundberg walter taking into account Earl was sold 2
CFS when he bought lots 3 and 4. At this point W.S. Tanner has 3.5 CFS on Jots | and ?
and Farl Barmey has 2 CFS on Lots 3 and 4. Barl Barmney then selis his portion of the
Sundberg water right (2 CFS) as well as lots 3 and 4 to George Nedrow. W.S. Tanner
still has his 3.5 and now George Nedrow has the rest of the Sundberg water right, 2 CFS.

On August 20,1958 George Nedrow was approved transfer # 911 to move 1.2 CFS off of
lots 3and4 of T. § N. R. 42 E. Section 7 to the following:

“parts of SW A NW Y4, N Y4 SW %, SW % SE Ya, Lot 4,
NW % SE Vi, West 13 rods of Lot 2, and S % SW % section
21; N % NE Y Section 28, all in Township 9 North , Range
42 East, BM. and SE %4 SE % Section 6, Township 8 North,
Range 42 East, B.M.”

In Mr. Nedrow’s application he states he is leaving 40 inches (.8 CFS) in the Silkey
Datch. After this transfer W.S. Tanner still has 3.5 CFS of the Sundberg right (21-114),
and Nedrow has 1.2 CFS in Henry’s Fork used on the above stated lands and .8 CFS still
in Silkey Ditch and still on lots 3 and 4. This is a total of 5.5 CFS as decreed.

On September 22, 1959 George Nedrow was approved transfer # 933 and moved another
20 mches (4 CFS) to the same lands as did transfer # 911. Mr. Nedrow states in his
application that he is leaving 20 inches (4 CFS) on lots 3 and 4 coming from the Silkey
Ditch and now 1.6 CFS coming directly from the Henry’s Fork.

After transfer # 933 W.S. Tanner has 3.5 CFS on lots 1 and 2 of Township 8 North Range
42 East Section 7, and George Nedrow has 1.6 CFS coming from Henry’s Fork and put
upon the lands stated in transfer # 911. Mr. Nedrow also has .4 CFS left on Lots 3 and 4
Township 8 North Range 42 East Section 7 and coming from the Silkey Ditch,




The Water District 01 accounting book for 1976 (Attachment 5) shows that in the
Farmers Own Canal there 15 2.8 CFS of water right 21-1 14(Sundberg) dehivered to

WS Tanner. In Transfers # 911 and # 933 Mr. Nedrow states in his apphcation that the
water bemg transferred 1s coming from the Silkey Ditch, and not the Farmers Own Canal.
From the information m these transfers and applications it appears that transfer # 204
occurred but that Mr. Nedrow wrote the wrong source on his application when filing
transfer # 911. Mr. Nedrow owned water in the Farmers Own Canal and the Silkey
Ditch. Itis my opinion that transfer # 911 transferred 1.2 CFS from the Fammers Own
Cana) and wansfer # 933 transferred .4 CFS from the Silkey Ditch. That would leave the
2.8 10 the Farmers Own Canal as shown in the accounting book.

Lots 3 and 4 of section 7 now have .4 CFS of the water originally decreed to 7.
Sundberg (21-114). That Jand is now owned by RLF LLC.

Recommendations for 21-114 (Z. Sundberg)
21-114C 3.5CFS Donna Fuchs
21-10557 1.2 CFS George Nedrow
21-13013 0.4 CFS RLFLLC
Un-Reccomended 0.4 CES George Nedrow
Total 5.5 CFS

21-102 (J. R. Silkey)

Water right 21-102 was decreed to 1. R. Silkey for 400 inches (8 CFS) to the following
fands:

“S ¥ of SE Y%, NE % OF SE V4, AND Lot 2
of Sec. 12, T. 8 N., R. 41 E. B. M. containing
152.35 acres™ Attachment 2.

On September 22, 1961 George Nedrow was approved transfer # 967. This transfer
moved 30 inches (.6 CFS) of water off of the SE 4 and moving it out of the Silkey Ditch
to a diversion directly on the Henry’s Fork to irigate the following lands:

“SVaNE Y, SE Vi, N Y2 SW %, of Section 20;
SE %a NE ', Section 19; SW Y4 NW 4,

N2 SW Ve, SW %, SE Vi, Lot 4, in Section 21;
N2 NE %, of Section 28; W %4 N % Section 29;
All in Township 9 North, Range 42 E. B. M.”

After transfer # 967 there is 7.4 CFS left on the SE % of Section 12, and .6 CFS is owned
by George Nedrow and transferred to the above listed land.




On November 29, 1961 John McCulloch was approved transfer # 973, This transfer
moved 1 CFS off of the SE Vi of Section 12 and moved 1t to the following Jands:

WA EANE M WIANE Vi, W1/2 of Lot 1
NE Va NW 4, of Section 32 Township 9
North, Range 42 E. B. M.”

After Transfer # 973 George Nedrow has .6 CES and John McCulloch has 1 CFS. That
leaves 6.4 CFS on the decreed Jand (SE Vi of Section 12, Township § North Range 41

East).

Larry Simmons now owns the land decreed to J. R. Silkey. Simmons bought the Jand
from John Seely who sold bim an acreage-based portion of the J.R. Silkey right (21-102).
His portion based on the amount of acres he bought is 5.8 CFS.

Recommendations for 21-102 {(J. R. Silkevy)

21-102D 1.0 CFS John McCulloch
21-10557 0.6 CFS George Nedrow
21-12865 5.8 CFS Larry Simmons
21-12864 0.6 CFS John Seely
Total 8.0 CES

Conclusions for 21-114 and 21-102

Based on the information in my possession, it is my opinion that the rights as they are
recommended are correct (see the above recommendation breakdown), but if Mrs, Fuchs
can get a written statement form George Nedrow stating he is not entitled to the “un-
recommended” portion of 21-114 (Sundberg) then I will recommend that additional 0.4
CFS for 21-114C. This would bring his total up to 3.9 CFS as claimed under 21-114C.

McBee Water

I'would now like to address the late claim filed by Donna Fuchs (21-13043) for water
referred to as “McBee Water”. In the Silkey Ditch accounting book, it is stated that there
18 28.2 CFS and that the Fuchs Ranch has a total of 5.6 of that water. We have no other
mformation to support there 1s any other personal water delivered to this ranch.

If one was to research who owned the land described in the water location notice filed by
S. R. McBee and David Feighner, it is my opinion that you would find that the people
that owned the land at the time of the Rexburg Decree were included in the Rexburg
Decree and therefore the water would be decreed under their name not McBee. However
I have no evidence of this. The only thing I do know is we have no record of this 11ght
and if it was not superceded by the Rexburg Decree it seems to be forfeited do to non-uge
and therefore will be disallowed.




Though these are my conclugions I would be glad to look at any addition documentation
you might have. My decision 15 not set iy stone however this will be my
recommendation barring any evidence that may change my mind. Ilook forward to
working with you to resolve this 1ssue. '

Best Regards,

Trent Galbraith
Water Agent

Idaho Department of Water Resources j
900 N. Skyline Rd. Ste A, ;

Idaho Falls 1D 83402
(208)525-7161

oy Ry

Enclosed: Attachments 1-5
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2R RIGHTS HEWRYS FORK AND FALLS RIVER C
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(Listed in downstream order)

g Decreed ‘
‘ Amount in Accumulated
Party or Canal ' Date - Sec.-ft. Total
% DIVERSIONS FROM FALLS RIVER f,a:v‘\gw
: — : /W\US )évcff
= < &C%Yellowstone (TR from Marysvivlle) Nov. 5, 1895 25.0 25.0 -
% i oo Syt May 1, 19067 100 = 125.00
] Harrigfeld L 9).e087 FAug. 4, 1900 7 60 ~ 60
é a1-ce iy May 1, 1906 80 = 140
r . 7 ‘ —/“//—b\\
s Jdlysxulle (Orig. decree less / ' NS E ;,/
E ok (P et _ZQTR to Yellowstone) , Nov. 5, 1895 3e5 7 *305 (260)
g j"OCJ ’%(Less 8.0 rfu to be pumped from Falls Ri. by Pott;gl /M{tinda'le re TR's
' SO . T T 212047374 21-8073%)
e ‘ \¢v<vi‘1->\*f"é”‘f‘?i?‘:,—’%f '_}ﬁfﬁt»\ : o 9"},};\,/@7{? T.j}%"z
} C"‘// GEBW S Tanner Ftal (CPD ~zLU ?P G11% S33) i . St . :
% 7 v (Sundberg) - - - ume 1, 1890 © 2,8 % LB(47.8)
e Lynn Loosld (L. J. Maurer) _ A R T )
0 1-ot (Black Springs) ’ June 1, 1892 - 0.5
B so< Lynn Loosli (A, P.-Crabb)
i R (Black ! p11ng5> ' June 1, 1892 ~ 1.40 77 4.7
A o 15/Lyrm Loosli (L. J. Maurer) ~‘ o .
E \ﬂ (Black mer‘gs) June 1, 1894~ 3.00 v
B o, 4\.6/:'?.;.»1.\ W.S. Tapner et &l (Sundberg) (Black A .
- . Springs CPD 204, 242 . June 1, 1894 0.3 k > 8.0(53.0)
. 21-oe/ @ Farmers Own hpril 1, 1896 56,077 1 w42.0(87.0)
) _movjty Farmers Owm May 1, 1904 12,007 54,0
St 4 . / : :
et 5D Farmers Own - May 1, 1905 - 40,00 , 94.0
L‘J Y Farmers Own - . April 1, 1939’ 12,00 o7 106.00
EV LT s*Marysvillé has authorized tgmporn:y ‘LIdIlSLGI of: t+3 sec~ft, to Farmers Own
8 Gl~ oo (ﬂﬁntll further notice. . : :
“eooan 3 . : / _ :
ot ,»33\;3;?/%),‘?(” Alm};r \Earl Po'tter) - Sept 24, 1500/ BBOOV \/ 3.00
El}terprise Irripation District /- ) v : '
(Supp) 21 pooo June 12, 19037 140,27 - 140.2
' ol ~oaT Jan. 22, 1916V 30,0« 170.2
Of= ¢z April 1, 1939 = 29,0 199.2
e Bel1 Pavep : Sept 26, 1889/ C 5.2 5.2
5)-0DR ) e P AD TS 11938 T b 112
s -~ - o o
. W  Fall River (360 cfs after July 1) June 1, 1889 460,07 460.0
L= Sl . : : L \&ﬁ%lntll July,i),‘
naeT o 01037, Apri 1, 19J9 / 32,0 492 0
Diversions from Falls River continued next page -
B 23
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B DEPAR™MENT OF WATER "ESOURCE
i A ¢00 M. SKYLINEDR,, SUITE A, IDAHO FALLS, ID 83402-1718
| PHONE: (208) 525-7161 FAX: (208) 525-7177 WEB SITE: www.idwr.state.id us

EASTERN REGION DIRK MEMPTHGRNE
Governor

KARL J DREHER
November 29, 2005 Direclor

Richard D Diwine
PO Box 2601
Crested Butte CO B1224

Bill Fuchs
3857 £ 500 N
Rigby IDD 83442

George Nedrow
1361 N 3125 E

Ay

Yy an
Asghton 11D 83420

Decar Sirs:

The purpo'e of this letter 1s to notify you the Preliminary Dirccror’s Repert you prc'douﬂy received may be
P S miliom o ~ € Bl TR LYo

Chmgcd .l ne nOUCCS Ol Eriol AUU Figw Llwllb lCLUVLU \uUSCqULJJL 10 L€ fMiln b UL UlC l LELLHLLXIAL‘Y ,LJ]ICL\UL b
Repott causcd us to re-cxamine the rccommendanons involving water nght 21-114. Your claim to a porton of
this watcr nght was one of those we re-examined. As you may be aware, there has been leagthy discussion
about this nght. I would like to review our findings with you at this time so that you have the opportunity 1o

search for additional documentation to suppost your claim.

Transfer 204 dawed Apidl 14, 1950 changed the point of diversion for g portion of 21-114. The wansfer
suggests that 4.0 cfe was moved into the Farmers Own Canal. However, this amount is not supported by
subsequent warranty deeds from the sale of the decreed place of use. On Aprl 20, 1956 Lillie Barney sold

property including lots 1 and 2 of Section 7, Township 8 North Rangc 42 East, This sale included 100 shares
of carrying right in the Farmers Own Canal and 3.5 cfs of 6/1/1B90 referdog to a portion of water dght 21-
114 and 1.2 cfs of 6/1/1894 refcrring to water oght 21-115." On June 6, 1956 Earl Barmney sold property 1o
George Nedrow including lor 3 and 4 of Secton 7, Township 8 North Range 42 Bast aloag wath 2 cfs of

6/1/1890 water mght.

These deeds suggest a distribution of water xght 21-114 berween partes is not consistent with Transfer 204,
The deeds state 3.5 cfs was changed 1o Farmers Own Canal and 2.0 cfs remained in the Silkey Ditch.

2.0 cts George Nedrow L of 384

21-11455¢ts T204

35 ¢cis 8182

Transfer 911 (8/10/1958) filed by George Nedrow moved 1.2 cfs to a pump on the Fall River and changed the

placc of use.
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8 cis George Nedrow on s 3 and 4 sec 7

///
2.0 cis Georae Nedrovy ~ 7.911

i
N,

1.2 cis George Nedrow Sec, 29, 28 T9n R42E
Sec B T8N R42E

In December 1958 George Nedrow sold Lot 3 and Lot 4 T8N R42E to Gomer Williarns with “20 inches of
Fall River Wates” that 15 mnterpreted as 0.40 cfs of dght 21-114. Then in September of 1959 George Nedrow
filed transfex 933, The purpose of the tranefer was 1o move water just like transfer 911, The confusion is the
guanuty on T933. Deeds confirm that George Nedrow only owned 2.0 <fs and then he conveyed 0.40 cfs
before filing tansfer 933, Based on the available deeds, George Nedrow wuas entitled to transfer 0.4 cfs under
TO33 rather than the 1.2 cfs reflected in the Department's records.

0.80 cis George Nedrow T/
\

ransfer 933

In summary, because T933 was incoxrectly sccorded on the Department’s records administration of 21-114 has
been in error since 1959, According 1o warranty deeds and the transfer applications, water rght 21-114 was
actually split as follows:

3.5 cfs was conveyed to WS Tanner and diverted through the Farmers Own Canal.

1.6 cfs was wransferred 0 8 pump on Falls River by George Nedrow under transfer 911 and 933.

4
004 cfs was conveyed to Gomer Williams and diverted through the Sitkey Canal

Based on these findings, you will find an updated version of the preliminary recommendation for your portion
of 21.114. If you disagree with these findings please renurn the nouce of error with the discrepancies notated.
It would ulso be helpful to provide evidence or an explanation to support your contention that an crror has

been made.
Smcerely,

J. Ryan Mikesell
Sr. Water Resource Agent
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