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INTRODUCTION

This consolidated subcase presents important questions regarding the
Legislature’s exercise of its constitutional authority to “regulate and limit” hydropower
water rights under landmark legislation that was enacted fo settle the Swan Falls water

rights controversy. These are questions of great significance for Idaho water policy,
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because the legislation was intended not only to resolve the Swan Falls matter, but also to
provide a balanced and comprehensive solution to the underlying problem: the recurring
conflict between the in-stream use of water for hydropower generation, and the needs of
agriculture and other uses to divert water out of the stream. The Swan Falls controversy
was a symptom of an Idaho water policy conundrum that is more than a century old.

The Legislature resolved the Swan Falls controversy and the underlying problem
by exercising the State’s authority under section 3 of article XV of the Idaho constitution
to “regulate and limit” the use of water for power purposes. The resulting legislation
halanced the competing interests of hydropower uses and other uses by providing that
when the State establishes minimum in-stream flows, any hydropower water rights that
exceed the minimum flows are held in trust by the State. The hydropower water rights
held in trust by the State are subordinated to future uses of water when the State
determines that is in the public interest to do so. The trust arrangement thus protects
hydropower uses through the establishment of a minimum flow, while also allowing for
iudicious development of alternative uses of the water in excess of the minimum flow.

ldaho Code § 42-203B is the vehicle through which the Legisiature accomplished
these purposes. The statute’s plain language unambiguously provides that the State holds
legal title to the hydropower water rights in this consolidated subcase that exceed the
minimum flows the State established at the Murphy Gage below Swan Falls dam, and
that the water rights held in trust by the State are subordinate to junior water rights
acquired pursuant to State law.

The Legislature was éo committed to establishing a conclusive record of

legislative intent on these points that it purposefully created an extensive legislative

MEMORANDUM IN SUPPORT OF STATE OF IDABO’S MOTION FOR PARTIAL SUMMARY JUDGMENT - 2




history demonstrating that the State holds legal title to the water rights in trust and
subordinates them to new uses approved by the State. The Senate unanimously adopted
the detailed “Statement of Legislative Intent” that the Senate Resources and Environment
Committee had drafted for the Swan Falls trust and subordination legislation specifically
(o assist courts in resolving questions such as those presented in this consolidated
subcase. The Statement of Legislative Intent expressly provides that section 42-203B
“resuits in the State of Idaho holding legal title to all water rights previously claimed by
Idaho Power Company™ ab.ove the minimum stream flows established at the Murphy
Gage.! This intent is further confirmed by the testimony memorialized in the minutes of
the Senate Resources and Environment Committee and the House Resources and
Conservation Committee of the representatives of the Governor, the Attorney General
and Idaho Power, who drafted the Swan Falls Agreement and the impiementing
legislation—including Idaho Code § 42-203B.

The State is therefore entitled as a matter of law to summary judgment that the
State holds legal title to any portion of the hydropower water rights subject to the Swan
Falls settlement in excess of the minimum flows established at the Murphy Gage, and
that the water rights held in trust are subordinate to junior water rights approved pursuant
to State law. Idaho Power Company’s contractual and equitable claims correspondingly
fail as a matter of law because they rely on the erroneous premise that the trust is a
contractual arrangement under the Swan Falls Agreement rather than a statutory

relationship created and defined by the Legislature.

! Appendix C at 3 (“Statement of Legislative Intent — 8 1008”); see also Affidavit of Michael C.

Orr in Support of State of Idaho’s Motion for Partial Summary Judgment (“Or Af£.”) at Exhibit 28, p.5
(certified copies of excerpts of the Senate Journal, including “Statement of Legislative Intent — 5 10087).

MEMORANDUM IN SUPPORT OF STATE OF IDAHO'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 3




STATEMENT OF UNDISPUTED FACTS

The following description of the Swan Falls controversy, the resulting settlement,
and the subordination and trust legislation proposed thereunder and enacted by the
Legislature—Idaho Code § 42-203B—velies on Idaho Supreme Court cases, certified
copies of the legislative record of the statute, and other certified government records

referenced herein.

I. THE SWAN FALLS CONTROVERSY

The Swan Falls controversy of the late 1970s and early 1980s resulted from
competition between the interests of those seeking to use water for hydropower
generation and those seeking to use water for agriculture and other uses.”  This
competition is rooted in the fact that hydropower relies on in-siream flows, while
agriculture and other beneficial uses require that water be diverted out of the stream. The
latent tension between these conflicting needs fueled public debate and political intrigue
long before the Swan Falls controversy.

In the 1889 debates over the water rights provisions of section 3 of article XV of
the Idaho constitution, delegates to Idaho’s constitutional convention recognized that if
hydropower uses were not limited, such uses could potentially preclude agricultural
development.” In the 1920s, when a number of new hydropower facitities were being
proposed, the concern over the potential for hydropower uses to preclude future

development re-surfaced. The State Commissioner of Reclamation urged the Governor

? Idaho Power Co. v. State, 104 1daho 575. 578, 661 P.2d 741, 744 (1983).

’ 1] PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL CONVENTION OF IDAHO 1889 (LW, Hart
ed., 1912} at 1125-26.

4 Orr A{T. at Exhibit 17, attachment to committee minutes of Jan. 17, 1985 entitled “Historical
Outlines of the Swan Falls Controversy,” p.1 (1926 - Citizen concern with the use of a downstream non-
consumptive right preventing future development.™)
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to support the passage of a constitutional amendment allowing the State (o deny
hydropower applications, advising him that in the absence of such authority, “[tjhe State
was not in a position to protect its own interests . . . in the event these rights to the use of
Snake River for power matured, the State would have been prevented from making any
future consuming use in irrigation or otherwise . . 7 As a consequence, a constitutional
amendment to section 3 of article XV of the Idaho constitution was adopted in 1928,
which provides that “the state may regulate and limit the use [of water] for power
pul‘poses.”ﬁ

The divide between power generation and agricultural development re-appeared
again in the 1950’s, when [daho Power Company (“Idaho Power” or “the Company™)
sought the support of Governor Len Jordan and Idaho agricultural interests for the
Company’s Hells Canyon project against & competing federal proposal. The Company
obtained their support only after agreeing to unconditionally subordinate its water rights
at its Hells Canyon and C.J. Strike facilities to future upstream de:pletions.7

Despite Governor Jordan’s efforts to lay to rest the question of whether Idaho
Power’s hydropower water rights were subordinated, the issue surfaced again in the
1070s with the Swan Fall controversy. The controversy arose when a group of Idaho
Power Company’s ratepayers filed a complaint with the Idaho Public Utilities
Commission (“IPUC™). The ratepayer complaint alleged that Idaho Power had wasted

assets, overstated capital, and overcharged ratepayers by failing to preserve and protect

s Orr Aff. at Exhibit 64, p. 3 (letter from Commissioner of Reclamation W, G. Swendsen to

Governor C.C. Moore, dated August 18, 1924).

¢ 1daho CODE — GENERAL LAWS OF IDAHO ANNOTATED ~ CONSTITUTIONS ETC. 410 (2004) (Article
XV § 3 of the Idaho Constitution, including “Compiler’s notes” for the 1928 amendment); see Donald
Crowley & Florence Heffrom, THE IDAHO STATE CONSTITUTION: A REFERENCE GUIDE 231 (1994
Greenwood Press); Dennis C. Colson, IDABQ’S CONSTITUTION - THE TIE TuATBINDS 173 (1991 University
of Idaho Press).

7 Idaho Power Co. v. State, 104 Idaho st 580, 661 P.2d at 746.
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its water rights at the Swan Falls dam against depletions in the flows of the Snake River
resulting from consumptive uses under junior priority water rights located above the
dam.®

The IPUC denied the Company’s motion to dismiss the ratepayer Cf:)mpla'mt9 and
the Company responded by suing the Idaho Department of Water Resources {“the
Department™) and several other defendants, seeking a determination that the Company’s
water rights at its Swan Falls facility were valid and not subject to future depletions in the
flows of the Snake River.'” The defendants asserted, among other defenses, that the State
is authorized to regulate and limit water rights for power purposes under the 1928
amendment to section 3 of article XV of the Idaho constitution, that the subordination
provision in the Company’s federal license for the Hells Canyon project subordinated the
Swan Falls water rights, and that ldaho Power had lost its water rights by adverse
possession, forfeiture, and abandonment."!

The district court granted the summary judgment against the Company based on
the subordination language in Article 41 of the Federal Energy Regulatory Commission
(“FERC™) license for Idaho Power’s Hells Canyon hydropower complex. The district
court held that Article 41 effectively subordinated all of the Company’s water rights
upstream of Hells Canyon, including those at Swan Falls, to future depletions in the flows

of the Snake River.”> The Idaho Supreme Court reversed, holding that the FERC license

8 Idaho Power Co. v. State, 104 Idaho at 582, 661 P.2d at 748.
¥ Jdaho Power Co. v. State, 104 Idaho at 582, 661 P.2d at 748.
e Jdaho Power Co. v. State, 104 Idaho at 382, 661 P.2d at 744. The 1PUC allowed the ratepayer action

to remain inactive pending the outcome of the district court litigation. Orr Aff. at Exhibit 65, p. 2 (IPUC
order no. 19590 (April 11, 1983)).

" Idaho Power Co. v. State, 104 Idaho at 582, 661 P.2d at 748.

12 Idaho Power Co. v, State, 104 Tdaho at 383, 661 P.2d at 749. At the time, FERC was known as
the Federal Power Commission.
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subordination provision did not apply to any facilities or water rights upstream of Hells
Canyon.ES

The Supreme Court remanded the case for factual findings on affirmative
defenses alleging that the Company had lost its water rights through abandonment,
forfeiture or other means.' The Company responded by filing a second lawsuit claiming
unsubordinated water rights at Swan Falls and a number of other Company facilities
below Milner dam, naming the State and approximately 7,500 water right holders in the
Snake River basin as defendants (“the 7500 Case™).” This prompted the Department 1o
impose a moratorium on new water right applications upstream of the Swan Fails dam.'®
The lawsuits and the moratorium spawned a subordination controversy that expanded
into the Legislature, where several unsuccessful attempts were made in the 1983 and
1984 sessions to resolve the matter through iegislation.”

IL. THE SETTLEMENT NEGOTIATIONS.

Idaho Power sought a compromise with the State after the 1984 legislative session

8 .
The ensuing

to avoid litigation between itself and thousands of water right holders.'
settlement discussions in the summer and fall of 1984 led to the “Framework for Final

Resolution of Snake River Water Rights Controversy,” which the Chief Executive

Officer of ldaho Power, the Governor, and the Attorney General signed on October 1,

N Idaho Power Co. v. State, 104 1daho at 586, 661 P.2d at 752.
" Idako Power Co. v. State, 104 Idaho at 588-89. 661 P.2d at 754-35.
7 In re Snake River Basin Water System, 115 Idaho 1, 3,764 P.2d 78, 80 (1988} (citing /daho Power

Co. v. Idaho Dept. of Water Resources, Ada County Case Number 81375}, This case was also sometimes
known informally as “Idaho Power vs, The World.”

e See Affidavit of Michael C. Orr in Support of State of Idaho’s Motion for Partial Summary
Judgment (“Orr Aff.”) at Exhibit 8. p.1 (committee minutes of Jan. 18, 1985) (“Since the Swan Fall’s [sic]
lawsuit the Pirector has been imposing a moratorium .. .").

v Orr Aff. at Exhibit 41, Track ! at 1:44 — 2:15 (Costello statements in public information meeting,
Oct. 25, 1984); see also id. at Exhibit 44, p. 3 (transcript) (“We fought that [subordination] battle over two
years in the 1daho legislature, and fought it to a bloody standstill”); see also Affidavit of Kristin M, Ford,
Legislative Librarian, Legislative Services Office (“Ford Affidavit™},

18 Miles v. Idaho Power Company, 116 Idaho 635, 637. 778 P.2d 757, 759 (1989).
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1984 {“Frame‘\)\fork”).]9 The Framework “identified a series of judicial, legislative and
administrative actions which we agree should be taken in the public interest, and which
would resolve the outstanding Jegal issues to our mutual satisfaction.”® These actions
included, among other things, increasing the State Water Plan’s minimum stream flows
for the Murphy Gage below Swan Falls dam from 3,300 c.f.s, year-round to 3,900 c.fs.
during the irrigation season and 5,600 c.fs. during the non-irrigation season, and
requiring that new water rights applications be serutinized under “‘public interest
criteria.”!

The parties continued working towards a final settlement, but the negotiations
stalled on the question of whether Idaho Power’s claimed water rights for flows above the
new minimums for the Murphy Gage would be immediately “subordinated” by the
settlement agreement, or only “subject to subordination™ at some point in the future, as
new uses were approved under the “public interest” analysis. This was not a trivial
disagreement. The Attorney General formally advised the Governor not to sign the
agreement if it provided for “subordinatable™ rather than “subordinated” water rights,”
and the entire settlement was thrown into doubt. The trust concept resolved this impasse
on the question of “subordinated” versus “subordinatable” water rights.

As ldaho Power’s attorney and negotiator Tom Nelson explained to the Senate
Resources and Environment Committee (“Senate Resources Committee™) during its first
substantive hearing on the legislation that produced ldaho Code § 42-203B: “In the

course of the negotiations, in the final stages, we were ‘laugerheaded’ on the guestion of

v Orr AfT. at Exhibit 29, Exhibit 32

Orr AfF, at Exhibit 29, p. 2 (“Framework™).

Orr Aff. at Exhibit 29, p. 2-4 (“Framework”).

Orr Aff. at Exhibit 69 (letter from Atterney General Jim Jones to Governor John Evans, Oct. 17,

[ ERe]
[=]

o=

1984).
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whether the Company’s water rights above the minimum flow would be immediately
subordinated by implementation of the agreement or remain in place unsubordinated until
such time as the state permitted that water to someone else’s use. . . . It became somewhat
of a political }_‘_)roblem."‘23 The Attorney General’s written testimony for the same hearing
also explained that “the parties encountered [difficulty] in defining Idaho Power
Company’s Swan Falls water rights,” citing the State’s rejection of a “subordinatable™
water right and the Company’s objection to “the State’s insistence on camplete
subordination.””*

“The trust concept was adopted to get around” this problem, as Tom Nelson
testified to the Senate Resources Committee on January {8, 1985.%° Mr. Nelson again
explained to the Senate Resources Committee on February 1, 1685: “The trust provision
could get us around the subordinated versus the subordinatable nature of the water above
the minimum flow. It remains unsubordinated, but it’s held in trust by the state, and it
neatly sidestepped the problem . . . 2% The Attorney General’s written testimony also
stated that the “[t]he trust approach embodied in these subsections is an outgrowth of the
difficulty the parties encountered in defining Idaho Power Company’s Swan Falls water

rights.””*’

3

Orr Aff. at Exhibit 8, p. 3 {committee minutes of Jan. 18, 1985); see also id. at Exhibit 33, Track
2 at 9:48-10:40 (recording); see also Exhibit 37, pp. 21-22 (transcript).

u Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18, 1985 entitled “Prepared
Testimony of Jim Jones, Idaho Attorney General on Senate Bills 1006 and 1008," p. 2.

2 Orr Aff. at Exhibit 8, p. 3 (committee minutes of Jan. 18, 1985); see also id. at Exhibit 33, Track
2, 10:41-10:45, 11:36-11:45 (recording); see also id. at Exhibit 37, 022 (transcript).

6 Orr Aff. at Exhibit 11, p. 3 (committee minutes of Feb. 1, 1985); see also id. at Exhibit 36, 27:03-
27:28 (recording); see also id. at Exhibit 40, p. 24 (transcript).

7 Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18, 1985 entitled “Prepared
Testimony of Jim Jones, Idaho Attorney General on Senate Bills 1006 and 1008," p. 2.
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The trust concept addressed the State’s concern “that leaving ownership in the
Company did not provide adequate protection for the citizens of tdaho™™® by putting
control of the subordination of the water rights in the State’s hands. Tom Nelson testified
to the Senate Resources Commitiee that the trust “makes ciear the State’s control of the
allocation of the water.”” Pat Kole, the Atorney General’s counse! and negotiator,
similarly explained that “[this package] restores control over Idaho waters to members of
the legislature.” 0

Tom Nelson further explained to the Senate Resources Committee:

Part of this was kind of 2 put up or shut up situation on both sides. The

Company said it didn’t want to he watermaster: the state said OK, then

take yourself totally out of any vestige of control over the rights that

you have defined. We said alright, but if you are going to be the

watermaster then you get out and you take carc of it. . . . The trust

provision was | think an idea of the state. | seized upon it because it filled

what 1 saw as a major problem from our side, which was we can get the

state to sign, but how did we get the state to live up to what they said they

would do and that was a major probiem from our side.”’

The trust arrangement also satisfied Idaho Power’s concern that the water rights
for the flows above the new minimums remain unsubordinated until new uses were
approved under the “public interest” criteria. The Attorney General’s written testimony
to the Senate Resources Committee explained that the trust arrangement allowed the State

to approve only those water permit applications that were deemed to be in the public

interest: “The trust concept, thus, permits the state to assert that the stream is fully

* Orr Aff, at Exhibit 8, altachment to commitice minutes Jan. 18, 1983 entitted “Prepared
Testimony of Jim Jones, Idaho Attomey General on Senate Bilis 1006 and 1008,” p. 3
¥ Orr AfT. at Exhibit 8, p.3 (committee minutes of fan. 18, 1985); see also id. at Exhibit 33, Track 2,

10:56 — 11:11 (recording); see also id at Exhibit 37, p.22 (transcript).

i Orr Aff. at Exhibit 8, p. 2 (committee minuies of Tan. 21, 1985); see also id. at Bxhibit 34a, 14:48
—15:00: see also id. at Exhibit 38. pp.12-13 (transcript) “And that’s the important element of this package.
It restores control over Idaho water to you, members of the lLegislature.”}

3 Orr. Aff. at Exhibit 11, pp, 4-5 (committee minutes of Feb. 1, 1985) (emphasis added); see also
id at Exhibit 36, 25:26 — 27:01(recording); see also id. at Exhibit 40. pp. 23-24 (transcript).
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appropriated because of an existing claim while at the same time making water available
to those uses that create a net benefit to the State. ™

Thus, the trust was a compromise that satisfied both parties’ concerns on the
question of “subordinated” versus “subordinatable™ water rights. Pat Kole summed up
the arrangement during an Idaho Water Resource Board public information meeting on
the settlement: “And what we ended up agreeing to was to, in essence, have the water
right placed in trust in the ownership of the state in exchange for which we went with the
concept of the subordinatable water right.™  The parties quickly finalized the settlement
agreement after the trust proposal resoived the problem of “subordinated” versus
“subordinatable” water rights. The final settlement agreement, which was simply entitled
“Agreement,” was executed on QOctober 25, 1984

III. THESWAN FALLS SETTLEMENT

Consistent with the “Framework,” the Swan Falls Agreement was not a self-
executing instrument, but rather proposed a suite of legislative and administrative action
that if implemented would resolve the controversy and the legal issues to the mutual

satisfaction of the parties. 3> The parties agreed that the State Water Plan should be

32

- Orr Aff, At Exhibit §, attachment to minules entitled “Prepared Testimony of Jim Jones, Idaho
Attorney General on Senate Bills 1006 and 1008, p. 3.

i Orr Aff. at Exhibit 43b, Track 1 at 10:36-10:58 (recording of public information meeting of Nov.
1, 1984); see alsa id at Exhibit 46, pp. 45-46 {transcript); sez alse Affidavit of Patsy McGourty, Secretary,
Idaho Water Resource Board (“McGourty Affidavic”).

M Miles, 116 Idaho at 636-37. 778 P.2d at 758-59 (referring to the Swan Falls Agreement); In re
Snake River Basin Water System, 115 ldaho at 2-3, 764 P.2d at 79-80 (same); see also Orr Aff. at Exhibits
30-32. The parties executed on the same day the “Contract to Implement Chapter 259, Sess Laws, 1983.”
Orr Aff. at Exhibit 31. This contract was also known as the “1180 Contract” because it was authorized by
legislation proposed under 1983 Senate Bill 1180, See 1983 Idaho Session Laws 689-91; Complaint at 7 9
20.

¥ See Orr Aff. at Exhibit 30 § 13 (“Conditions on Effectiveness”) id. at Exhibit 30 4 16
(“Termination of Contract™; id. at Exhibit 29, p.2 (“Framework™) (. . . wouid resolve the outstanding legal
issues to our mutual satisfaction.”)
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amended to increase the minimum flows for the Murphy Gage from 3,300 ¢.fs* o
3.900 c.fs. during the period from April 1 to October 31, and to 5,600 c.f.s from
November 1 to March 31.°7  The parties also agreed that the Legistature should enact
“subordination [egisiati013”38 and adopt new “public interest criteria” to guide the re-
allocation of water from hydropower uses under the water rights held in trust to other
uses under more junior water rig11t5.39 The Jegislative program the parties proposed also
included funding for hydrologic and economic studies of the Snake River basin and a
general adjudication of the same, limitations on IPUC jurisdiction to hear claims that
Idaho Power had failed to preserve or protect its hydroelectric water rights, and
authorization for the Department to promulgate administrative rules and regulations to
implement the “public interest” criteria.’”

The parties appended the proposed legislation and amendments to the State Water

" The proposed legislation and water

Plan to the Agreement in nine numbered exhibits.!
plan amendments had been negotiated and approved by the parties and were intended to

be enacted as a package,” substantiaily as proposed by the arties.”” The Agreement
p g y as prop p g2

s Idaho Pawer Co. v. State, 104 Idaho at 599, 661 P.2d at 756.

7 Orr Aff. at Exhibit 36. at Exhibit 6 to Swan Falls Agreement.

*® Orr Aff, at Exhibit 30 L 13(AYvii) {Swan Falls Agreement).

» Orr Aff. at Exhibit 30 § 13 (Swan Falls Agreement); id. at Exhibit 30 at Exhibit 1 to Swan Falls
Agreement.

‘o Orr Aff. at Exhibit 30 9 13 (Swan Falls Agreement); Exhibit 30 § 6 (Swan Falls Agreement); see

also idat Exhibit 8. p.1 (minutes of Jan. 18, 1985); see also id. at Exhibit 10, p.5 {Dunn testimony in
minutes of Jan. 25, 1983); see also id. at Exhibit 20, p.2 (Costetlo testimony in minutes of Feb. 11, 1983).

o Orr Aff. at Exhibit 30, at Exhibits 1-6, 7A. 7B. and 8 to Swan Falls Agrcement.

“ Ot AFF. at Exhibit 9. p. 2 (committee minutes of fan. 21, 1985).

Orr Aff. at Exhibit 9, p. 2 (Nelson testimony in minutes of Jan. 21, 1985) (“Remember it was
negotiated by us and approved by the principals as a package and should be accepted or rejected as a
package™)); see also id. at Exhibit 8, p. 6 (Nelson testimony in minutes of Jan. 18, 1985) (“We are tied to
this program and are committed to it and if we start amending it, we wiil be in a real mess”); see also id. at
Exhibit 9. p.1 (Costelio testimony in minutes of Yan. 21, 1985) (“the bills are part of a larger compromise
packages that was arrived at last fall between the Governor and Idaho Power and Attorney [General] Jim
Jones this summer and fall . . . the five pieces of legislation that have been introduced so far . . . are the core
of the agreement that was entered into”}; see also id. Exhibit 33, Track 3 at 9:44 - 9:55 (Nelson); see also

43
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provided that “each party agrees to actively and in good faith support such legislation or
action.”**

The Agreement was also contingent on the issuance of “appropriate™ orders by the
IPUC and FERC regarding the effect of the settlement.”® The parties agreed to meet on
May 15, 1985, to determine whether to continue the Agreement or to terminate it.%

On the day the Agreement was signed, the Idaho Water Resource Board, at the
request of the Governor, sponsored the first of several “public mformation meetings” on

47 oy
The attorneys who

the settlement at various locations in the southern part of the State.
negotiated the settlement on behalf of ldaho Power, the Governor and the Attorney
General—Tom Nelson, Pat Costello and Pat Kole, respectively—jointly explained the
settlement at these meetings and took questions from legislators, the public and the
members of the Water Board."

The various pieces of proposed legislation required to implement the settiement
were introduced into the Legislature in the 1985 session under separate bills,* but were

generally recognized as components of an integrated package, all of which had to be

enacted to resolve the controversy.”” The Water Board held hearings on the proposed

id at Exhibit 34a, 427 - 6:40 (Costello}, 15:27 — 15:57 (Nelson); see also id at Exhibit 37, p.32
(transcnpt} (Nelson); see also id. at Exhibit 38, p.6 (transcript) (Costello}, p.13 (Nelson}).
Orr ATf. at Exhibit 309 4 (Swan Falls Agreement).

“ Orr Aff. at Exhibit 30 9 12 {Swan Falls Agreement),
4 Orr Aff, at Exhibit 30 1 16 (Swan Falls Agreement).

Orr AfE. at Exhibit 32, p.1 (“Currents,” Nov. 1984) (reference to “public information meetings™),
see also id at Exhibit 33, Track 1, 14:51 — 15:04; see also id. at Exhibit 37, p.13 {transcript); see also id. at
Exhibit 41, Track 1, 00:50 - 1:10 (Costeilo opening remarks in public information meeting); see also id. at
Exhibit 44, p.2, {transcript).
18 Orr Aff. at at Exhibits 41, 42, 43a & 43b (recordings of public information meetings); see afso
gene: ah’y id at Exhibits 44-46 (transcripts of the public information meetings); see aiso Orr Aff. at Exhibit
1, p.2 (Water Board minutes of Nov. 2, 1984); see also McGourty Affidavit.

See, e.g., Orr Aff. at Exhibit 3 (Senate Bill 1008 and Statement of Purpose); id at Exhibit 4 (Senate
Bill 1005 and Statement of Purpose),
50 See Orr AfT. at Exhibit 9, p. 2 (Nelson statements in Senate Resources Comimittee minutes of Jan.
21, 1985 ); see also id at Exhibit 6 (Costello statements in Senate Resources Committee minutes of Jan.
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amendments io the State Water Plan and passed the amendments proposed by the
settlement on March 1, 1985.%" Idaho Power filed petitions with IPUC and FERC
seeking declaratory orders accepting the settlement.””  The Legisiature enacted the
proposed legislation and ratified the Siate Water Plan amendments,” and the IPUC
dismissed the ratepayer complaint against ldaho Power under the newly enacted
jurisdictional limitations protecting the Company from such claims.”® All contingencies
except the required FERC order had been satisfied by May 15, 1985, and on that date the
Governor, the Attorney General and [daho Power Company executed an “Affirmation of
Continuation of Agreement.”ﬁ

Also in May 1985, the Department began holding hearings and soliciting public
comment on the issues to be addressed in the administrative rules that would implement
the “public interest” criteria legislation.*® Idaho Power submitted written comments the
following month.””  The Department subsequently promulgated proposed “water

allocation rules™ and again held hearings and solicited public comment.” Idaho Power

submitted additional written comments, and in April 1986 also chalienged the proposed

11, 1985); see alse id at Exhibit 34a, 00:19 — 00:36 (recording of Chairman Noh's opening remarks in
Senate Rescurces Committee “public hearing” of January 21, 1985); see also id at Exhibit 38, p.3
(transcript of same).

o Orr Aff, at Exhihit_ 66, p.] (“Currents,” Jan. 1985); /4. at Exhibit 15. attachment to committee
minutes of March 4, 1983 entitled “A Resolution” before the Idaho Water Resource Board.

=2 See Orr Aff. at Exhibit 8, n. 2 {Nelson statements in Senate Resources Committee minutes of Jan
21, 1983); see also id at Exhibit 34a, 15:01 — 17:35 (recording); see also id at Exhibit 38, p. 13-15

(transcript).

> See 1985 1daho Session Laws chapters 14-19, 162, 204; see also Miles, 116 Idaho at 637, 778 P.2d
at 759 (“Subsequently, our legislature enacted legislation to implement the agreement.”)

54 Orr Aff, at Exhibit 65. p. 2 (IPUC order no. 19590 (April 11, 1985)).

» Orr. Aff. at Exhibit 47 (“Affirmation of Continuation of Agreement.”).

36 Orr. Aff at Exhibit 48 (News Releases) and at Exhibit 49 (Notice); see also 1985 Idaho Session
Laws 22 (authorizing the Director to promulgate rules and regulations).

g Orr. Aff. at Exhibit 50 {Idaho Power Company comments of June 13, 1985).

o Orr Aff. at Exhibit 51 (acknowledging receipt of Idaho Power comments); id at Exhibit 52

(“Currents,” October 1985).
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rutes in a declaratory judgment action in the District Court for Twin Falis County”” The
Company dismissed the lawsuit later that year.ﬁo

The final contingency for resolving the Swan Falls controversy was satisfied in
1988. FERC complied with a Congressional directive to issue a declaratory order on the
Swan Falls settlement on March 25, 1988,°" and the “Joint Agreement Regarding Fish

and Wildlife Studies” required under the FERC order was filed on May 25, 198 8.

IvV. THE SUBOQRDINATION LEGISLATION.

AL The Senate And House Commitiee Hearings,

-
3

The “subordination legislation™ required to implement the settlement was set
forth in Exhibits 7A and 7B 1o the Agreemex1t64 and was introduced into the Legislature
in Senate Bill 1008.% Senate Bill 1008 proposed to codify Exhibit 7B in a new statute,
Idaho Code § 42-203B.°° The bill was often referred to as the “centerpiece” of the
legislation required to implement the settlement.®’

Senate Bill 1008 was the principal subject of four Senate Resources Committee

hearings and a hearing before the House Resources and Conservation Committee (the

* Orr Aff. at Exhibit 56 (“Petition for Declaratory Judgment”). Idaho Power also filed an
“Ohbjection” and “Petition” with the Department on the same day. Orr Aff. at Exhibit 58 (“Petition”) and
Exhibit 59 (“Objection”).

& Orr. Aff. at Exhibit 57 (“Notice of Dismissal™).

o See Public Law 100-216 (Dec. 29, 1987); see also Orr. Aff. at Exhibit 67 (FERC order).

6 Orr. Aff. at Exhibit 68.

o Orr AfE. at Exhibit 30 § 13(A)vii} (Swan Falls Agreement).

6 Orr Aff. at Exhibit 30. at Exhibits 7A and 7B te Swan Falls Asreement.

6 Compare Orr Aff. at Exhibit 30, at Exhibit 7B fo Swan Falls Agreement with id at Exhibit 3 (SB
1008).

[

Orr Aff. at Exhibit 3, p.2-4 (“a NEW SECTION, to be known and designated as Section 42-
203B").
6 Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18m, 1985 entitled “Prepared
Testimony of Jim Jones, Idaho Attorney General on Senate Bills 1006 and 1008.” p. 2; id. at Exhibit 27,
attachment to minutes entitled “Statement of Legislative Intent — S.B. 1008,” p. 1; id. at Exhibit 20, p.3
{committee minutes).
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“House Resources Committee™). % The two resources committees and the Senate State
Affairs Committee also briefly considered the legislation in several other hearings.69 The
tape recordings of the four principal hearings of the Senate Resources Committee were
preserved as part of the legislative record at the instruction of the Chairman of the
commitiee, Senator Laird Noh.”

The three attorneys who negotiated the Agreement jointly attended three of the
principal Senate Resources Committee hearings on Senate Bill 1008, and also the
principal House Resources Committee hearing on the bifl."" 1daho Power’s attorney Tom
Nelson also attended the fourth major Senate Resources Committee hearing on SB
1008.”% The first and second Senate Resources Committee hearings opened with the
negotiators jointly providing summary explanations of the proposed legislation and the
overall settlement.” The committee members questioned the negotiators at length on the
proposed legislation and the overall settlement in each of the principal hearings.”

Pat Costello, the Governor’s counsel and Swan Falls negotiator, opened the first
major Senate Resources Committee hearing by providing a section by section summary
of Senate Bill 1008. He explained the “trust” provisions of the bill to the Senate

Resources Committee as follows:

o8 The dates for the Senate Resource Commitiee hearings were January 18, 21, 25 and February 1,

1985; for the House Resource Committee, the hearing dates were February 1, 11 and 13, 1985, See Orr
ASf. at Exhibits 8-11 and 19-21 (commitiee minutes). Members of the House Resources Committee also
attended some of the Senate Resources Committee hearings. See Orr Aff. at Exhibit 34a, 1:50 - 2:10
(rccordlng of hearing of Jan. 21, 1985) ; see also id. at Exhibit 38, p.4 (transcript).

See Orr Aff. at Exhibits 6, 19, 21, 26, and 27 (committee minutes).

7 Affidavit of Laird Noh.

m See Orr Aff. at Exhibits 8-10 and Exhibit 20 (cominittee minutes}).

& See Orr Aff. at Exhibit 11 (committee minutes of Feb. 1, 1985).

& See Orr Aff. at Exhibits 8-9 (committee minutes).

74 See Orr Aff. at Exhibits 8-11, 20 (committee minutes); see alse id at Exhibits 33-36 {recordings

of the four principal Senate Resources Committee hearings); see also id at Exhibits 37-40 (transcripts).
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[Exhibit] 7B is the one that would impose this new trust concept on the

portion of the hydropower right that is in excess of the minimum flow, and

we wanted to keep this as far from being a transfer as we could. So it’s

being imposed by operation of law through this rather than the power

company agreeing to it by contract .. 7

Later in the hearing, in response to questions from commitice members, Mr.
Costello further explained that:

[the trust] was simply a mechanism to sever, in lawyer’s ferms, to sever

the legal and equitable title to the water immediately so there’s some

immediate change in position of the parties, that as soon as this

agreement becomes binding and this statute takes effect, legal title will

go to the state. 6

The Attorney General’s written testimony to the Senale Resources Committee on
Senate Bill 1008 at the same hearing also stated that “[a]s drafted, the State possessles]
legal title to all waters previously claimed by the Company above 3,900 c.fs.

Idaho Power’s attorney Tom Nelson was present at this hearing and did not
disagree with, object to, or attempt to qualify Mr. Costello’s statements or the Attorney
General’s written testimony. Rather, Mr. Nelson fold the Senate Resources Committee
that “{t]he state then takes that water and places it in trust, subject to reallocation. This
does two things; it makes clear the state’s control of the allocation of the water, and it left
the water unsubordinated.””

tdaho Power's subsequent written statement in support of Senate Bill 1008 to the

Senate Resources Committee further explained that “[t]he state, as trust¢e, can protect

B See Orr Aff. at Exhibit 33, Track 1, 2:19 — 2:47 (recording of committee hearing of Jan. 18, 1985},
see also id at Exhibit 37, pp. 4-5 (transcripts) (emgphasis added).
7 O Aff. at.Exh%bit 33, Track 5, 6:36 — 6:59 (recording of committee hearing of Jan. 18, 1983); see
also id at Exhibit 8, p. 11 (committee minutes of lan. 18, 1983); see also id at Exhibit 37, p. 53
(lranscrzpts) {emphasis added)

Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18, 1985 entitled “Prepared
Testimony of Jim Jones, Idaho Attomey General, on Senate Bills 1006 and 1008, p. 3.
s Orr Aff. at Exhibit 8, p. 3 (committee minutes of Jan. 18, 1985); see alsc id. at Exhibit 33, Track
2, 10:57 = 11:53  (recording); see also id. at Exhibit 37, p. 22 (transcript).
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those [water] rights, and so alse can Idaho Power Company, as beneficiary of the trust
and as user of the unsubordinated water 1'ight.”79 Idaho Power’s written statement also
explained to the committee that rather than providing for “a voluntary transfer of [the
Company’s] water rights,” that “the basis for {Idaho Code § 42-203B} is the State’s
power to ‘regulate and limit’ the use of water for power purposes.”go

This new “regime” under which the State would hold in trust hydropower water
rights for flows above State-designated minimum flows® was not to be limited to the
Swan Falls matter, however. The Aito-rney General explained in his supplemental written
testimony to the Senate Resources Committee that the legislation was structured not
simply to resolve the Swan Falls lawsuits but also “to prevent future Swan Falls types of
situations from arising . . . The negotiators believed and still believe that a mechanism
must be created in state law to provide a resolution process for addressing these

82

probiems.”*  Pat Kole similarly explained to the committee that “[wle were trying 1o

address two issues, first [the lawsuit], and secondly, more importantly, providing a
mechanism in state law so that Swan Falls-type problems could be resolved without

expensive litigation.”*’

9 Orr Aff. at Exhibit 10, attachment to committee minutes of Jan. 25, 1985 entitled “Statement of
Idaho Power Company in Support of Senate Bitl 1008,” p. 1.
80 Orr Aff. At Exhibit 10, attachment to committee minutes of Jan. 25, 1985 entitled “Statement cf

Idaha Power Company in Support of Senate Bill 1008,” p. 1.

u Orr Aff. at Exhibit 8. p.8 (committec minutes of Jan. 18, 1985); see alsc id. at Exhibit 33, Track 4,
4:45 — 5:27, (recording); see also id. at Exhibit 37, p. 4G (transcript),

8 Orr Aff. at Exhibit 10, attachment to committee minutes of Jan. 23, 1985 entitled “Supplemental
Testimony of Attorney General Jim Jones Before the Idaho Senate Committee on Resources and
Environment,” pp.1-2.

& Orr Aff, at Exhibit 35, Track 1, 4:03 — 4:17 (recording of committee hearing of Jan. 25, 1985); see
alse id at Exhibit 39. pp.5-6 (transcript).
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B. The “Statement of Legisiative Intent.”

From the outset of the committee hearings on the Swan Falls legislation, there
was “more than the usual interest in establishing background as to what might be
legislative intent.”™  In the third Senate Resources Committee hearing on Senate Bill
1008 (January 23, 1985), then-State Senator Mike Crapo stated that the hearings had
helped him understand the intent of the proposed legislation, but “if this ever gets to court
or the Department of Water Resources needs guidance . . . it would be very beneficial if
we, as a committee, develop a statement of legislative intent or purpose to accompany
this.”®  There was general agreement among the committee members that it was
important to establish the legislative intent of Senate Bill 1008 and to create a thorough
legistative record, and Senator Crapo’s proposal sparked an extended discussion on
whether to draft a separate statement to establish the legislative intent of the bill ¥
Ultimately the committee voted to hold the bill in committee for a week to give Senators
Crapo and Peavey time to prepare a formal statement of legisiative intent.”’

Senator Crapo distributed the final version of the “Statement of Legislative Intent

— $.B. 1008 at the next Senate Resources Committee hearing on the legislation. He

explained that he had prepared the initial draft, discussed it with representatives of Idaho

8 Orr AFf, at Exhibit 3da, 2:25 - 2:39 (recording of committee hearing cf Jan, 21, 1985); see also

id at Exhibit 38, p.4 (transcript).

8 Orr AFF, at Exhibit 10, p. 8 (committee minutes of Jan. 25, 1985); see also id. at Exhibit 35, Track
2, 11:10 — 12:00; see also id. at Exhibit 39, p.36 {transcript).

8 Orr ATf. at Exhibit 10, pp. 8-9 (committee minutes of Jan. 25, 1985); see also id at Exhibit 35,
Track 2, 11:10 ~ 31:48 (recording) see also id. at Exhibit 39, pp. 36-54 (transcript).
¥ Orr Aff, at Exhibit 10, pp. 8-9 (committee minutes of Jan. 25, 1985); see also id at Txhibit 35,

Track 2, 11:10 — 31:48 (recording) see also id. at Exhibit 39, pp. 36-54 (transcript).
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Power, the Governor’s office and the Attorney General’s office, revised the document,
circulated it again, and made some further minor revisions.*

The final Statement of Legislative Intent described SB 1008 as the “centerpiece”
of the Swan Falls !egis;latimn.gg With respect to section (2) of the biil, which became
Tdaho Code § 42-203B, the statement provided that “Jt]his Jegislation is an exercise of the
State’s authority under the 1928 Amendment to Article XV, Section 3 of the idaho
Constitution to limit and regulate the use of water for power purposes.” 0 The statement
further provided that “this section establishes a frust in which title to certain specified
water rights will be held. The trust pertains to water rights for power purposes which
are in excess of minimum stream flows established by staté action. . . . . Further, the
statement explained that the trust was keyed to the established minimum flows “rather
than any estimates of how much water may be available above such minimum flows.”?

The statement also explained the intended effect of the statute with respect to the
Swan Falls controversy:

As applied to the agreement between Idaho Power Company, the

Governor and the Attorney General, this trust arrangement results in

the State of Idaho possessing legal title to all water rights previously

claimed by Idaho Power Company above the agreed minimum stream

flows and Idaho Power Company holds equitable title to those water rights

subject to the trust. . . . At such time as a future appropriator is granted a

water right in the ttust waters, Idaho Power Company’s rights in such
appropriated water become subordinated. &

B Onr Aff at Exhibit 36, 00:10 — 1:03 (recording of committee hearing of Feb. 1, 1985); see also id.
Fxhlbn 40. pp. 3-4 (transcript); see also id. at Exhibit 11. p. 1 (minutes).

Orr Aff at Exhibit 11, attachment to committee minutes of Feb. 1, 1985 entitled “Statement of
Leglslatwc Intent — 5.B. 1008, p. 1.

Id at2.
o Id. at 3. (emphasis added).
& Jd at 3.
I Id. at 4 (emphasis added).
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The Statement of Legislative Intent also addressed Section 3 of Senate Bill 1008,
which provided the “public interest” analysis to be codified in ldaho Code § 42-203C:
“This section specifies the criteria which must be met to appropriate waters which are

"% The statement explained

subiect to the trust established in [Idaho Code § 42-203B].
that these criteria were “intended solely to guide the Director of the Idaho Department of
Water Resources in determining whether a proposed use has greater net benefits to the
State than hydropower use.”” The statement further explained that the legislation
specifically ties the appropriation of water from the trust to conformance
with ‘state law’ and not to the new public interest criteria. This provides
flexibility to the state in the future to change the law if necessary, without
modifying the operation of the trust provisions. Thus, State water policy

is not frozen by this legislation.”

C. Enactment and Amendment of the “Subordination Legistation.”

The Senate Resources Committee voted to adopt the final Statement of
Legislative Intent, and consented to Chairman Noh’s request for authorization to circulate
the statement to the full Senate prior to a floor vote.” The Senate passed SB 1008 on
February 6, 1985, and immediately after doing so, unanimously approved Senator Noh's
request that the full text of the Statement of Legislative Intent be placed in the Senate
Journal.”® Senate Bill 1008 and the new section 42-203B became law under chapter 17 of
the 1985 Idaho Session Laws.”

The Legislature amended Idaho Code §§ 42-203B, 42-203C and 42-203D the

following year to address certain issues raised by the administrative rules the Department

"4 Id at4.

% Id at6.

o id at 6.

i Orr Aff. at Exhibit 11, p. 2 (committee minutes of Feb. 1, 1985); see also id. at Exhibit 36, 10:47 -
13:30 (recording); see afso id at Exhibit 40, pp. 12-14 (transcript}.

’ Orr Aff. at Exhibit 28 (Statement of Legislative Intent approved and set forth the Senate Journal).
i 1985 Idaho Session Laws 23-27,
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had promulgated to implement the “public interest” criteria.' ™ Senator Crapo and Idaho
Power Company attorney Tom Nelson explained to the Senate Resources Committee and
the House Resources Committee that the amendments only clarified the previous

" No other changes have been made to

legjslation and did not change the settlement.'”
Idaho Code § 42-203B since its enactment. Copies of the current version of Idaho Code
§ 42-203B, Senate Bill 10608 as enacted under 1985 Idaho Session Laws, and the Senate
Journal pages containing the “Statement of Legislative Intent — 5 1008, are appended

hereto as Appendices A, B, and €.

V. THE COURSE OF THE PROCEEDINGS.

On December 29, 2006, the Director filed his recommendations for Basin 2 with
this Court. The Director recommended that Idaho Power Company be decreed as the
owner of that portion of the hydropower water rights for flows of 3,900 c.f.s. from April
1 to October 31, and 3,600 c.fs. from November I to March 31, as measured at the
Murphy Gage. The Director recommended that any porticn of the hydropower water
rights for flows above these levels be decreed with the State holding legal titie in trust for
the benefit of 1dzho Power and the People of the State of Idaho, and with equitable title
being held jointly by Idaho Power and by the State for the benefit of the People of the
State of Idaho. These recommendations are summarized in Appendix D.

The Director also recommended that the decrees for all of the hydropower water
rights in question—Idaho Power’s water rights and the water rights to be held in trust by

the State —contain remarks pertaining to subordination and the trust in the sections of the

o 1086 Idaho Sess. Laws 309-12; see also Orr Aff. at Exhibit 60 (1986 Senate Bill 1358 and
Statement of Purpose}.
10 Orr AfF, at Exhibit 61 {committee minutes of Feb. 5, 1986); id. at Exhibit 62 (committee minutes

of Feb, 19); see also id at Exhibit 63 {committee minutes of March 13).

MEMORANDUM IN SUPPORT OF STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY JUDGMENT - 22




partial decrees for the “Quantity” element and for the “Other Provisions Necessary for

2

Definition or Administration of This Water Right.”!

On February 20, 2007, the Director filed amended reports for water rights 37-
2128, 37-2471, 37-2472. 37-20709 and 37-20710.'” The amended reports recommended
that legal title to these water rights be decreed as being held in trust by the State for the
use and benefit of Idaho Power and the People of the State of ldaho. " The amended
recommendations also contained substantially the same subordination and trust remarks
as the Basin 2 recommendations.’®

Idaho Power objected to the ownership and quantity elements in the amended
recommendations for the Basin 37 water rights and to the Director’s subordination and
trust remarks, asserting that the water rights should be decreed in the Company’s name

® The State objected to the amended

without the subordination and trust language.'
recommendations on the ground that under United States v. Pioneer Irrigation Districi,

(In re SRBA}, 144 Idaho 106, 157 P.3d 600 (2007), the Name and Address section of the

partial decrees should identify only the legal title holder, not the equitable or beneficial

o See Director’s Reports for 02-100, 02.2001A, 02-2001B, 02-2032A, 02-2032B, 02-2036, 02-2056,
§2-2057, 022059, 02-2060, 02-2064, 02-2065, 02-4000A, 02-4000B, 02-4001A, 02-04001B, 02-10135
(hereinafter, “Basin 2 water rights”}.

o Hereinafter, “the Basin 37 water rights.” These water right claims are associated with Idaho
Power’s upper and lower Malad River facilities.

104 See Amended Director’s Reports for the Basin 37 water rights.

See Amended Director’s Reports for the Basin 37 water rights. Note also that while the Basin 36
water rights covered by the Swan Falls Agreement had been previously decreed in Idaho Power’s name and
without any reference fo the Agreement, this omission has been recognized as an oversight. Order
Designating Basin-Wide Issue Re: To What Extent, If Any, Should the Swan Falls Agreement be
Addressed in the SRBA or Memorialized in a Decree? (/n re SRBA, Basin-Wide Issue 13} (Aug. 23, 2004)
at 6 n.6.

106

185

See Tdaho Power Company’s Motion to File Late Objections and Standard Form I Objection to
Amended Director’s Report (Subcase nos, 37-2128, 27-2471, 37-2472, 37-20709, and 37-20710) (May 1,
2007).
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title holder.'”’

The State also objected to correct a scrivener’s error: the remarks in the
amended recommendations incorrectly stated that the Swan Falls Agreement was signed
in 1985, rather than 1984."

Idaho Power filed a “Response™ to the State’s Pioneer objection, including a
twenty-six (26) page “Counterclaim” raising a number of issues and claims.'”  Idaho
Power simultancously filed in the main SRBA case a substantially identical “Complaint
and Petition for Injunctive and Declaratory Relief” (“Complaint”™). Idaho Power moved
to stay the subcases for the water rights subject to the Swan Falls Agreement in favor of

10 and the

proceeding under the Complaint, or alternatively to consolidate the--subcases,
State moved to strike or dismiss the Complaint.''’

On July 24, 2007, this Court entered an order consolidating the relevant subcases
on the issues of ownership of the water rights and the interpretation and/or application of
the Swan Falls Agreement, dismissing Idaho Power’s claim for “repeal” of Attorney
General Opinion 06-2, and separating and staying Idaho Power’s claims against the
Director and the Department.”” The Court also stayed the proceedings in the
consolidated subcase, with the exception of discovery, until the close of the Basin 2

objection period on December 5, 2007.'"

7 See State of Idaho’s Standard Form 1 Objection to Amended Director’s Report (Subcase nos. 37-

2128, 27-2471, 37-2472, 37-20709, and 37-20710) (May 3, 2007).

e See State of Idaho’s Standard Form 1 Objection to Amended Director’s Report {Subcase nos. 37-
2128, 27-2471, 37-2472, 37-20709, and 37-20710) (May 3, 2007).

109 See Idaho Power Company’s Standard Form 2 Response to Objection to Amended Directot’s
Report (Subcase nos, 37-2128, 27-2471, 37-2472, 37-20709 and 37-20710) (May 10, 2007).

He Jdaho Power Company’s Motion for Stay of Proceedings on Idaho Company Water Rights in
Basins 2, 36 and 37, or Altematively to Consolidate Proceedings. (In re SRBA, Case No. 39576) (May 10,
2007).
i See generally Memorandum in Support of Motion to Strike or Alternatively to Dismiss Complaint
and Petition for Declaratory and Injunctive Relief (n re SRBA, Case no. 39576) (May 30, 2007}.

" Order at 14-17.

13 Order at 17. The parties have both served and responded to discovery requests, and discovery
continues.
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At the close of the objection period, the State and ldaho Power fited objections to
the Director’s Basin 2 recommendations that were substantially similar to the objections
each had previcusly filed in the Basin 37 subcases. No other party objected to the
recommendations pertaining to the consolidated subcase. On December 14, 2007, the
State moved for partial summary judgment on the following three issues:

1. That pursuant fo Idaho Code § 42-203B, legal title to any portion of the
water rights subject to the Swan Falls settlement for flows in excess of the minimum
flows established at the Murphy Gage under the State Water Plan is held in trust by the
State of Idaho, by and through the governor, for the benefit of Idaho Power Company and
the People of the State of 1daho;

2. That pursuant to Idaho Code § 42-203B, the water rights for power
purposes held in trust by the State of Idaho under Idaho § 42-203B are subject to
subordination to and depletion by future upstream beneficial users whose rights are
acquired pursuant to State law; and

3. That the equitable doctrines of reformation, mutual mistake of fact,
estoppel, waiver and laches cannot be invoked or applied in a manner contrary to or
inconsistent with Idahe Code § 42-203B."

ARGUMENT

I LEGAL STANDARDS

Summary judgment is proper when “the pleadings, depositions, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law.”

I.R.C.P. 56(c). “All disputed facts are to be construed liberally in favor of the non-

1 See State of Idaho’s Motion for Partial Summary Judgment.
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moving party, and all reasonable inferences that can be drawn from the record are to be
drawn in favor of the non-moving party.” Robert Comsiock LLC v. Keybank Nai'l Assn.,

142 Idaho 568, 571, 130 P.3d 1106, 1109 (2006).

The interpretation of a statute is a question of law over which a court exercises

free review. Cowan v. Board of Comm'ss of Fremoni County, 143 ldaho 501, 511, 148
P.3d 1247, 1257 (2006). The objective of statutory interpretation is fo give effect to

legislative intent. State v. Yzaguirre, 144 idaho 471, 475, 163 P.3d 1183, 1187 (2007).

The best guide to legislative intent is the words of the statute itself, therefore the
interpretation of a statute must begin with the fiteral words of the statute. Jd. Where the
statutory fanguage is unambiguous, the Court dees not construe it but simply foliows the
law as written. Jd. The statutory words must be given their plain, usual, and ordinary
meaning, and the statute must be construed as a whole. Idaho Cardiology Associates,

P.A. v. Idaho Physicians Network, Inc., 141 Idaho 223, 225, 108 P.3d 370, 372 (2005).

When a statute is ambiguous, “‘it must be construed to mean what the legislature
intended it to mean. To determine that intent, we examine not only the literal words of the
statute, but also the reasonableness of proposed constructions, the public policy behind
the statute, and its legislative history.”” Hayden Lake Fire Protection Dist. v. Alcorn, 141

Idaho 388, 398-399, 111 P.3d 73, 83-84 (2005) (internal citation omitted). In such cases,

a court should consider “context in which language is used, the evils to be remedied and
the objects in view.” Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307, 312,

109 P.3d 161, 166 (2005).
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Il THE PLAIN LANGUAGE OF IDAHO CODE § 42-203B PROVIDES THAT
THE STATE HOLDS LEGAL TITLE TO HYDROPOWER WATER
RIGHTS PREVIOUSLY CLAIMED BY IDAHO POWER THAT EXCEED
THE MINIMUM FLOWS ESTABLISHED AT THE MURPHY GAGE.

A I1daho Code § 42-203B Implements The State’s Constitutional Authority
To Regulate And Limit Hyvdropower Water Rights By Establishing A
Trust [n Which The State Holds Legal Title To Hvdropower Water Rights
That Exceed State-Designated Minimum Flows.

Tdaho Code § 42-203B expressly provides that it is an implementation of “the
state’s power to regulate and limit the use of water for power purposes” under the Idaho

Constitution. Idaho Code § 42-203B(1); see also [daho Const. art. XV § 3 (“the state

may regulate and limit the use [of water] for power purposes”). This exercise of
constitutional authority is intended “to define the relationship between the state and the
holder of a water right for power purposes to the extent such right exceeds an established

minimum flow.” Idaho Code § 42-203B(1). The statute defines the refationship as a

dual-purpose trust intended to “assure and adequate supply of water for all future
beneficial uses” and to protect a hydropower user’s right “to continue using the water
pending approval of depletionary future beneficial uses™:

The purposes of the trust established by subsections (2) and (3} of this
section are to assure an adequate supply of water for all future beneficial
uses and to clarify and protect the right of a user of water for power
purposes subordinated by a permit issued after July 1, 1985, or by an
agreement, to continue using the water pending approval of depletionary
future beneficial uses.

Idaho Code § 42-203B(1).

Under “the trust established by subsections (2) and (3),” ldaho Code § 42-
203B(1), the hydropower water rights for the flows that exceed a State-established
minimum stream flow are held in trust by the State: “Any portion of the water rights

for power purposes in excess of the level so established shall be held in trust by the
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state of Idaho, by and through the governor, for the use and benefit of the user of the
water for power purposes, and of the peopie of the state of Idaho.” [Idaho Code § 42-
203B(2) (emphasis added); see also id. § 42-203B(3) (“Water rights for power purposes
in excess of such minimum stream flow shall be held in trust by the state of Idaho, by and
through the governor, for the use and benefit of the users of water for power purposes and -
of the people of the state of Idaho™).

It follows as a matter of law that the State holds “legal title” to the water rights -
held in trust under ldaho Code § 42-203B. Under Idaho law, the “separation of the legal
title from the beneficial interest™ is an “essential characteristic” of a trust relationship.

DBSI/TRI V v. Bender, 130 Idaho 796, 809, 948 P.2d 151. 164 (1997). “|Tihe trustee is

the holder of legal title to the property subject to the beneficial interest of the
beneficiary.” Id. at 808, 948 P.2d at 163.
These principles were well established in Idaho law long before the enactment of

Idaho Code § 42-203B. See In re Eggan’s Estate, 86 ldaho 328, 337, 386 P.2d 563,

568 (1963) (“The essential characteristics of a trust are the separation of the legal from
the beneficial interest and the existence of a fiduciary relationship™); see also State v.

Cosgrove, 36 Idaho 278, 284, 210 P. 393, 395 (1922} (A trustee . . . is the owner of the

property, and deals with it as principal, as owner and as master . .. ). i3

“Statutes are construed under the assumption that the legislature was aware of ail
other statutes and legal precedence at the time the statute was passed. The legislature is

presumed not to intend to overturn long established principles of law uniess an intention

I3

The principle that a trustee holds fegal titie to the trust res is weli-established in the law generally.
See Black’s Law Dictionary 1546 (8™ ed. 2004) {“trust, . 1. The right, enforceable solely in equity, to the
beneficial use of property to which another holds the legai title™).
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to do so plainly appears by express declaration or the language employed admits of no

other reasonable construction.” AMcCann v. MceCann, 138 Idaho 228, 236, 61 P.3d 385,

593 (2002) (citations and internal quotation marks omitted). Thus, under long-standing
principles of Idaho law, the trust established by Idaho Code § 42-203B results in the State
holding “legai title” to the water rights held in trust. See also State v. Parker, 141 ldaho

775,779, 118 P.3d 107, 111 (2005) ("We assume the legisiature has full knowledge of

existing judicial decisions and our caselaw.”),

Further, and consistent with the express exercise of the State’s constitutional
authority to regulate and limit hydropower water rights, the State holds legal title to water
rights that exceed a State-established minimum flow in trust regardless of whether the
State and the hydropower user have entered into an agreement. Compare Jdaho Code
42-203B(2) (water rights that exceed a minimum flow held in trust when there is a
subordination agreement) witﬁ id § 42-203B{3} (water rights that exceed a minimum
flow held in trust in the absence of a subordination agreement).

The statute expressly provides that an agreement between the State and the
hydropower user may define the extent to which water rights for flows below the State-

designated minimum flows are subordinated to other uses. See Idaho Code § 42-203B(2)

(providing that water rights for power purposes that are “defined by agreement with the
state as unsubordinated to the extent of a minimum flow established by state action shall
remain unsubordinated as defined by the agreement”™). The trust pertains to water rights
that exceed State-established minimum flows, however.

In addition, the sole relevance to the trust of a subsection (2) subordination

agreement is simply that the existence of such an agreement means that new uses of
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waters subject to the water rights held in trust must comply with the “public interest”
requirements of 1daho Code § 42-203C. Conversely, in the absence of a subsection (2}
subordination agreement, new uses of waters subject to the water rights held in trust need

not comply with the “public interest” analysis. Compare idaho Code § 42-203B(2)

(“including compliance with the requirements of section 42-203C, 1daho Code™) with id

§ 42-203B(3) (“excluding compliance with the requirements of section 42-203C, Idaho

Code™) (emphases added).

The trust established by Idaho Code § 42-2038 thus balances the dual and often
competing purposes of “assur[ing] an adequate supply of water for all future beneficial
uses” while preserving the hydropower user’s right “to continue using the water pending

approval of depletionary future beneficial uses.” Idaho Code § 42-203B{1). The statute

is a constitutionally authorized and carefully considered legislative solution to the policy
conundrum presented by the long running competition between hydropower and other

beneficial uses for the use of Idaho’s water resources.
B. Pursuant to Idaho Code § 42-203B The State Holds Legal Title To
Hydropower Water Rights Previousty Claimed By Idaho Power For Flows

That Exceed The Minimums Established At The Murphy Gage By State
Action.

Section 42-203B provides that the State holds in trust hydropower water rights
that exceed “a minimum flow established by state action.” Tdaho Code §§ 42-203B(2),
(3). The State established the minimum stream flow applicable to the water rights at
issue in this consolidated subcase through amendments to the State Water Plan passed by
the Idaho Water Resource Board and ratified by the Legislature.

The 1daho Water Resource Board is the “Water Resource Agency” authorized by

section 7 of article XV of the Idaho constitution. Jdaho Power Co. v. State, 104 Idaho
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570, 572, 661 P.2d 736, 738 (1983); see also Idaho Code § 42-1734(1) (“the water

resource board, herein created, is hereby constituted the [Article XV, section 7] water
resource agency”). The Water Board is charged with developing and maintaining a

comprehensive state water plan, Idaho Code § 42-1734A, which is subject to the

Legislature’s review and approval. Idaho Code § 42-1736.

On March 1, 19835, the Idaho Water Resource Board passed amendments 10 Policy
32 of the State Water Plan''® that established minimum stream flows at the Murphy-
gaging station of 3,900 ¢.f.s from April 1 1o Octeber 31, and 5,600 c.fis from November |
to March 31. Orr. Aff. at Exhibit 13 (attachment to Senate Resources Committee minutes
of March 4, 1985, entitled “In the Matter of Policy 32 of the State Water Plan — A
Resolution”). The Legislature ratified the amendments by statute shortly thereafter.

1985 Idaho Session Laws 514. The minimum flows defined for the Murphy Gage by the

State Water Plan, which was formulated by the Tdaho Water Resource Board and ratified
by the Idaho Legislature, plainly constitute a “minimum flow established by state action.”

Idaho Code § 42-203B(2)-(3).

Pursuant to the plain statutory language, the State thus holds in trust any portion
of the hydroelectric water rights at the Idaho Power facilities located above the Murphy
Gage station that exceed the minimum flows established at the Murphy Gage station by

the State Water Plan. Idaho Code § 42-203B(2)-(3). This necessarily includes the water

rights enumerated in the Swan Falis Agreement. This conclusion is confirmed by
subsection (5) of the statute, which specifically recognizes that the hydropower water
rights subject to the Swan Falls settlement are held in trust by the State pursuant to

subsection (2). Idaho Code § 42-203B(5). The State therefore holds “legal title” to the

e The policies in the State Water Plan were later re-numbered, and Policy 32 is now Policy 5.
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water rights in this consolidated subcase for flows that exceed flows of 3,940 c.fis from

April T to October 31 and 5,600 ¢.fis from November 1 to March 31 as measured at the

Murphy Gage. See DBSI/TRI, 130 Idaho at 808, 948 P.2d at 163.

Thus, the Director was correct in recommending that the portion of the Basin 2
and Basin 37 water rights for flows above 3,900 c.f.s from April I to October 31 and
5,600 c.f.s from November 1 to March 31 as measured at the Murphy Gage be decreed
with the State holding legal title. The Director had no other proper option under ldaho
Code § 42-203B.

IIl. THE WATER RIGHTS HELD IN TRUST BY THE STATE UNDER
IDAHO CODE § 42-203B ARE SUBORDINATE TO ANY USE OF WATER
AUTHORIZED UNDER A WATER RIGHT ACQUIRED PURSUANT TO
STATE LAW.,

Idaho Code § 42-203B expressly provides that “[t]he rights held in trust shall be

subject to subordination to and depletion by future upstream beneficial users whose rights

are acquired pursuant to state law.” Idaho Code §§ 42-203B(2), (3). Thus, the State’s
issuance of a new water right in compliance with the requirements of state law has the
legal effect of subordinating the water rights held in trust by the State to the newly
approved water right.

This statutory subordination process authorizes the State to re-allocate water from
hydropower use under the water rights held in trust by the State to alternative uses under
new water rights. By subordinating the priority of the senior hydropower water rights
held in trust by the State to the newer, junior water right, the State opens the door to new
development or alternative uses of the water formerly used for hydropower generation.

Without this statutory subordination process, the senior priority of the hydropower water
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rights held in trust would effectively block new development and prevent alternative uses
of the water, the very problem the Legislature sought to remedy.

While Idaho Code § 42-203B created the trust and authorizes the State tfo
subordinate the water rights held in trust to junior water rights, it does not define what
new uses will enjoy the benefit of the subordination. This determination is governed by

other applicable “state law.” ldaho Code § 42-203B(2). (3). The applicable “state law”

includes compliance with the “public interest” requirements of Idaho Code § 42-203C

only when the State and a hydropower user have entered into an agreement defining the
extent to which hydropower water rights for flows below the minimum flows are to
remain unsubordinated. Compare ldaho Code § 42-203B(2) with id. § 42-203B(3).

This statutory framework allows the State to modify the standards for approving
new water rights and subordinating the water rights held in trust——such as the “public
interest” criteria or any other applicable provisions of state law-—without altering the
trust itself. In short, rather than establishing favored and disfavored uses for purposes of
subordinating the water rights held in trust, the Legislature created a flexible
subordination scheme that focuses not on the nature of the proposed use, but whether the
new water right has been approved in accordance with applicable state law. Thus, the
Legislature is free to alter or modify the standards and procedures of the applicable “state
law” for approving new uses, and mold state water policy to suit changing conditions and
needs.

This flexibility is an integral part of the legislative determination that the “water
rights subordination plan” of the Swan Falls settlement “balances all of the parties’

concerns and insures that existing hydropower-generating facilities will remain useful,
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that ratepayers will not be burdened with excessive costs, and that availability of water
for additional domestic, manufacturing, and agricultural uses will judiciously expand.”

Miles, 116 Idzho at 640, 778 P.2d at 762; see also 1985 Idaho Sess. Laws 20. Thus, it

would be contrary to the plain language and legislative intent of Idaho Code § 42-203B
for the water rights held in trust to be decreed with any subordination limitations beyond
the requirement that new water rights be acquired pursuant to state law. Idaho Code §

42-203B(2). (3).

IV. THE LEGISLATIVE HISTORY CONFIRMS THAT IDAHOG CODE § 42-
203B WAS INTENDED TO GIVE THE STATE LEGAL TITLE TO
HYDROPOWER WATER RIGHTS “PREVIOUSLY CLAIMED BY
IDAHO POWER.”

The Court need not examine the legislative history of Idaho Code § 42-203B
because the plain terms of the statute compel the conclusion that the State holds legal title
to the water rights in question and that they are subordinate to any junior water right
acquired pursuant to applicable State law. Nonetheless, even assuming, arguendo, that
the statute is ambiguous on the questions of the ownership and subordination of the
hydropower water rights that exceed the minimum flows established at the Murphy Gage,
the legislative history of the statute leads inexorably to the conclusion that the Legislature
intended the statute to result in the State holding legal title in trust to such water rights
previously claimed by Idaho Power, and that the water rights held in trust by the State
would be suberdinate to junior water rights acquired pursuant to State Jaw.

A. The Statement of Legislative Intent Confirms That Jdaho Code 42-203B Was
Intended To Place Legal Title To The Water Rights In Trust With The State And

That The Water Rights Held In Trust Would Be Subordinated By The State To
Any Use Authorized By A Water Right Acquired Pursuant To State Law.
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Outside of the plain statutory language, the Statement of Legislative Intent is the
most authoritative explanation of the legislative intent of Idaho Code § 42-203B. The
statement was itself the product of a legislative-type process, having been drafted and
revised by Sepator Crapo with the input and comment of Senator Peavey and the
negotiators of the Swan Falls Agreement, adopted by vote of the Senaie Resources
Committee, and unanimously approved by the full Senate. The statement fills two and a
haif pages of the Senate Journal and provides a detailed, section-by-section explanation
of the intent of the legislation.

The Statement of Legislative Intent explains that Idaho Code § 42-203B “is an
exercise of the State’s authority under the 1928 Amendment to Article XV, Section 3 of
the Idaho Constitution to limit and regulatc the use of water for power purposes.”

Statement of Legislative Intent at 59.''7 Specifically, “this section establishes a trust in

which title to certain specified water rights will be held. The trust pertains to water
rights for power purposes which are in excess of minimum stream flows established by
state action.” [Id. at 59 {emphasis added).

Further, the trust is keyed to minimum stream flows “rather than any estimates
of how much water may be available above the minimum flows.” [d. (emphasis
added). Thus, “[a]ny portion of such water rights above the established minimum stream
flows will be held in trust by the State of Idaho, by and through the Governor of the State
of Idaho.” Id.

The Statement of Legislative Intent also succinctly sums up the intended

application and effect of Idaho Code § 42-203B with regard to the Swan Falls

7

The “Statemert of Legislative Intent” is appended hereto in Appendix C; see also Orr Aff. at
Exhibit 28. The page citations used in this discussion refer to the Senate Jowrnal pages. The statement is
set forth on pages 58-61 of the 1985 Senate Journal.
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coniroversy: “this trust arrangement results in the State of Idabo possessing legal
title to all water rights previously claimed by Idaho Power Company above the

agreed minimum stream flows.” Statement of Legislative Intent at 60 (emphasis

added). With regard to subordination of the water rights held in trust, “[tjhe Idaho
Department of Water Resources is the entity which makes the determination of whether
water is to be reallocated from the trust under the criteria of Section 42-203C and in
compliance with the State Water Plan . . . . At such time as a future appropriator is
granted a water right in the trust waters, Idaho Power Company’s rights in such
appropriated water become subordinated.” Id. at 60.

The statement also demonstrates that Idaho Code §§ 42-203B and 42-203C were
not intended to limit subordination of the water rights held in trust to any particular type
of use, but rather to provide flexible subordination standards that the Legislature could
change as it saw fit: “the legislation specifically ties the appropriation of water from the
trust to conformance with ‘state law’ and not to the new public interest criteria.”
Statement of Legislative Intent at 60. “This provides flexibility to the state in the future
to change the law . . . without modifying the operation of the trust provisions. Thus, State

water policy is not frozen by this legislation.” Statement of Legisiative Intent at 59-61.

B. The Parties’ Testimony In The Committee Fearings Is Consistent With The
Statement Of Legislative Intent.

As previously discussed, Idaho Code § 42-203B began as part of the
“subordination legislation” proposed by the Swan Falls Agreement. This proposed
legislation was drafted and negotiated by the parties and presented to the Senate
Resources Committee as a ‘take it or le;cwe it” proposition. The negotiators discouraged

any amendments to the proposed legislation and testified to the Senate Resources
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Commitiee and the House Resources Committee that the seftlement depended on
enactment of the language proposed in the exhibits to the Agreement.

The negotiators explained the intent of the proposed legislation to the Senate and
House committees in some detail, and the committee members questioned the negotiators
extensively on the legislation and the overall settlement. The negotiators’ explanations
and responses are part of the legislative record for Idaho Code § 42-203B, and further
demonstrate the committee members” understanding of the intent of the legislation that
their committees approved. The negotiators’ oral and written testimony in the committee
proceedings is consistent with the plain language of the Idaho Code § 42-203B and the
Statement of Legislative Intent on the questions of legal title, the nature and res of the
trust, and the standards for subordinating the water rights held in trust.

In his opening statement in the first Senate Resources Committee hearing to take
up the proposed legislation in detail, the Governor’s negotiator, Pat Costello, told the
committee that the proposed [daho Code § 42-203B “is the one that would impose this
new trust concept on the portion of the hydropower right that is in excess of the
minimum flow, and we wanted to keep this as far from being a transfer as we could.
So it’s being imposed by operation of law through this rather than the power
company agreeing to it by contract.” See Orr Aff. at Exhibit 33, Track 1, 2:19 — 2:47

(recording); see also id. at Exhibit 37. pp. 4-5 (transcripts) (emphasis added).

Tom Nelson, Idaho Power’s negotiator, was present for this testimony and did not
object to, qualify, or attempt to distance ldaho Power from Mr. Costello’s statements, in
that hearing or in any other subsequent hearing. To the contrary, Idaho Power also

explained in its written statement to the Senate Resources Committee on Senate Bill
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1008 that rather than providing for “a voluntary transfer of [the Company’s] water
rights,” that “the basis for Section 2 is the State’s power to ‘regulate and limit” the use of
water for power purposes.” Statement of 1daho Power Company in Support of Senate
Bill 1008 — Presented to the Senate Resources and Environment Committee January 25,
1985. Idaho Power also expressly recognized that “the state, as trustee, can protect those
{water] rights, and so can Idaho Power Company, as beneficiary of the trust and as user
of the unsubordinated water right.” Orr Aff. at Exhibit 10 (committee minutes of Jan. 25,
1985), attachment entitled “Statement of Idaho Power Company in Support of Senate Bill
1008," p.1 (emphases added).

The Attorney General’s written testimony on Senate Bill 1008 also stated that
“a]s drafted, the State possess [sic] legal title to all waters previously claimed by the
Company above 3,900 c.f.s.” Orr Aff. at Exhibit 8 (committee minutes of Jan. 18,
1985), attachment entitled “Prepared Testimony of Jim Jones, Idaho Attorney General, on
Senate Bills 1006 and 1008,” p.3. Pat Costello, the Governor’s negotiator, told the
Senate Resources Committee that “[the trust] was simply a mechanism to sever, in
lawyer’s terms, to sever the legal and equitable title to the water immediately so there’s
some immediate change in position of the parties, that as soon as this agreement becomes
binding and this statute takes effect, legal titie will go to the state.” Orr Aff. at Exhibit
33, Track 5, 6:36 — 6:59 (recording); see also id at Exhibit 8, p. 11 (committee minutes of

Jan. 18, 1985); see also id. at Exhibit 37, p. 53 {transcript).

Mr. Nelson made it clear to the Senate Resources Committee that the legislation
would not bar the State from any particular action or decision with respect to the water

rights held in trust: “Anything above the minimum flow the state is free to do as it likes.”
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Orr Aff. at Exhibit 11, p. 7 (committee minutes of Feb. 1, 1983); see also id at Exhibit

36, 37:23 — 37:30; (recording); see also id. at Exhibit 40. p. 32 (transcript). Mr. Nelson

also explained to the Senate Resources Committee that:

The statute and the contract don’t prohibit development. They’re not
intended to and they don’t. They simply say, look, you may have an
adverse impact on hydropower generation. That element of the public
inferest has to be addressed before you have further development. And if
it’s addressed and it’s found to be in the public interest that you have that
impact on hydropower, that it’s in your state’s overall best interest to
proceed with development, you proceed with development.

g

Orr ATT. at Exhibit 33, Track 2, 1:24 — 1:59; (recording of committee hearing of Jan. 18§,
1985); see also id. at Exhibit 8. p. 2 (committee minutes of Jan. 18, 1985); see also id. at

Exhibit 37, p. 15 (transcript).

Further, the Attorney General’s written testimony to the Senate Resources
Comymittee demonstrates that the statutory mechanism for subordinating the water rights
held in trust was intended to provide ongoing flexibility rather than to preclude
opportunities for new uses:

It is very important to note that the water held in trust by the State subject

to reallocation is tied to state law and not the public interest criteria. This

is very important because it gives the State flexibility into the future. If the

public interest criteria is [sic] not, after trial and error, precisely what the

legislature desires, the standards can be changed without affecting this

agreement, state legal ownership of the water rights involved and the

trust arrangement established.

Orr. Aff. at Exhibit § (committee minutes of Jan. 18, 1985), attachment entitled.
“Prepared Testimony of Jim Jones, idaho Attorney General, on Senate Bills 1006 and
1008,” pp. 5-6 (emphasis added).

These are just a few passages from an extensive official record on a historic piece

of legislation. These passages, and the record as a whole, demonstrate that in addition to
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providing a balanced solution to the larger questicn of resolving the tension between
hydropower uses and consumptive uses, the Senate and House comimiitees understood
Idaho Code § 42-203B as giving the State legal title to any water rights previously
claimed by Idaho Power Company for flows above the minimums established at the
Murphy Gage, that the State would hold the water rights in trust for benefit of Idaho
Power Company and the People of the State, and that the water rights held in trust would
be subordinated to upstream uses and depletions under any new water rights acquired
pursuant {o applicable state law rather than to d taundry list of favored and disfavored
uses.

V. THE EQUITABLE DOCTRINES OF REFORMATION, MUTUAL
MISTAKE, LACHES, WAIVER AND ESTOPPEL CANNOT BE
INVOKED OR APPLIED CONTRARY TO THE PLAIN LANGUAGE OF
IDAHO CODE § 42-203B.
idaho Power Company secks reformation of the Swan Falls settlement based on

an alleged mutual mistake of fact, and also asserts that the State’s claim of legal title to

the water rights in question is barred by estoppel, laches and waiver. Complaint at 21-22.

The State is entitled to summary judgment as a matter of law on these claims because

reformation, mutual mistake of fact, laches, waiver and estoppel are equitable doctrines

and cannot be invoked or applied to defeat the plain statutory language and legislative
intent of the Swan Falls legislation. Further, the undisputed facts of this case demonstrate

that the Company comes to this Court with unclean hands.

A, Equity Must Follow The Plain Statutory Language.

Reformation, mutual mistake, estoppel, laches and waiver are all equitable

doctrines under Idaho law. See, e.g., Schneider v. Howe, 142 1daho 767, 773-74, 133

P.3d 1232, 1238-39 (2006) (laches, estoppel, waiver); Holscher v. James, 124 Idaho 443,
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445, 860 P.2d 646. 648 (1993) (reformation, mutual mistake). Idaho law dictates that

equitable doctrines cannot be invoked or applied to defeat legislative enactments.
“Bquity follows the law,” as the Idaho Supreme Court has explained: “wherever the
rights or the situation of parties are clearly defined and established by law, equity has no
power to change or unsettle those rights or that situation, but in all such instances the
maxim ‘AEquitas sequitur legem’ is strictly applicable.” Allen v. Kitchen, 16 Idaho 33,

146, 100 P. 1052. 1056 (1909). “Courts of equity can no more disregard statutory and

constitutional reguirements and provisions than can cousts of law. They are bound by
positive provisions of a statute equally with courts of law.” Id. at 145, JO0 P. at 1056.""

As previousty discussed, the plain language and legislative history of section 42-
203B compels the conclusion that the State holds in a statutory trust the legal title to any
portion of the hydropower water rights for flows that exceed the minimum flows
established at the Murphy Gage under the State Water Plan. Similarly, the plain statutory
language and legislative history demonstrate that the waler rights held in trust are
subordinated to any and all uses under water rights that are acquired pursuant to State
faw,

In short, “the rights or the situation of parties are clearly defined and established

by law.” Allen, 16 Idaho at 146, 100 P. at 1056 . The questions of ownership and

subordination of the water rights held in trust under Idaho Code § 42-203B thus are

precisely the type of statutorily-controlled matters that equity may not invade. See id.

1 The principle that equity may not be invoked to defeat statutory language is 2 fundamental tenet in

other jurisdictions as well.  See, e.g., Ligouri v. Wyandotte Hosp. and Medical Center, 655 N.W.2d 592,
595 n.4 (Mich. Ct. App. 2002) (“equity may not be invoked to avoid application of a statute”) (citing Stokes
v, Millen Roofing Co.. 649 N.W.2d 371, 377 (Mich. 2002) (“Courts must be careful not to usurp the
Legistative role under the guise of equity")); In re DCP, 30 P.3d 29, 32 (Wyo. 2001} (“We must also keep

in mind our longstanding principle that the exercise of equitable jurisdiction may not prevail over statutory
language™).
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Therefore, as a matter of law, Idaho Power Company is barred from invoking the
equitable doctrines of reformation, mutual mistake, laches, waiver and estoppel for
purposes of asserting ownership of the water rights held in trust or for purposes of
modifying the statutorily-defined subordination of those water rights.

B. Equity May Not Be Invoked In Violation Of The Principle of Separation of
Powers.

It would be especially inappropriate to apply equitable doctrines in a manner
contrary to statutory language in this particular case, because Idaho Power has not asked
simply for judicial reformation of the Swan Falls Agreement, but rather of the entire

Swan Falls Settlement. Complaint at 22 (“The Swan Falls Settlement should therefore be

reformed™). This is not a trivial distinction, and Idaho Power Company is well aware that

the “Settlement™ involves much more than just the “Agreement.” Complaint at 7 9 20

(defining the “Settlement” as including, in addition to the Agreement, “subsequent
implementing legislation, rules, regulations and administrative practices™).

The Swan Falls controversy presented issues that were “of large significance to
the majority of the people of the state. . . . the Snake River and its use has exercised and
will continue to exercise an enormous influence over a very substantial portion of Idaho

and its people.” Idaho Power Co. v. State. 104 ldaho at 578, 661 P.2d at 743. These

issues of great public concern were not resolved simply through the Agreement, which by
its plain terms was not self-executing and only proposed a seitlement. Rather, the
proposed settlement required a broad range of legislative, executive, and administrative
actions that together worked a fundamentaj change in Idaho water law and policy, not to

mention public perceptions and expectations.
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The parties, the Idaho Water Resource Board, and the Legislature went to great
lengths to explain the proposed settiement to the public and obtain public input and
comment. The legislation and the State Water Plan amendments proposed by the
Agreement were subject to intense scrutiny by the Legislature and the Water Board. The
settlement even had federal Idimensions and required approval by FERC, an undertaking
that took several years of effort and ultimately had to be forced by congressional action.

The equitable doctrines of “reformation” and “mutual mistake” authorize courts to
modify contracts between private parties, not statutes enacted by the Legislature. Thieme

v. Worst, 113 Idaho 455, 459, 745 P.2d 1076,  (1987) (“Reformation is an equitable

remedy available in a limited situation when the parties, having reached an agreement,

failed to express it correctly in writing”™); see also Bilbao v. Keitinger, 91 ldaho 69, 73,

415 P.2d 712, 716 (1966) (discussing mutual mistake as to “written instrument [that]
does not express the intention or agreement of the parties™) (internal citation omitted).

These equitable doctrines certainly do not authorize judicial re-structuring of an
intricate settlement achieved primarily by legislative and executive action, which would
violate the principle of separation of powers. This is one of the lessons of Miles v. Idaho
Power Company, 116 1daho 635, 778 P.2d 757 {1989), in which the plaintiff sought,
among other relief, judicial declarations ordering that the settlement include additional
protections for utility ratepayers.

In Miles, the Plaintiff challenged on constitutional grounds the Swan Falls
legislation that limited 1PUC’s jurisdiction to hear claims that Idaho Power should have
more vigorously protected its water rights. Among other relief, he sought modification

of the settlement via declarations that “a mechanism be established to allow for
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compensation to Idaho Power ratepayers for all new or increased diversions from the
Snake River system occurring on or after July i, 1985,” and that “the Department be
required to condition all the water permits issued on or after July 1, 1985, by requiring
the appropriator to make payment (either by purchase or rental) to Idaho Power to
compensate for decreased generating capacity caused by diversion.” Miles, 116 1daho at

638, 778 P.2d at 760.

In its 1989 decision, the Supreme Court determined that while it could reach the
guestion of the constitutionality of the implementing legislation, it would violate the
separation of powers principle for the Court to review the merits of “the water rights
subordination plan™ implemented by the legislative and executive branches:

[Tihe advisability of the agreement is not a proper subject for judicial
deliberation. The question involves an initial policy determination of a
kind clearly for nonjudicial discretion. Determining how our scarce water
resources will best serve the state, whether by increased agricultural use or
increased power generation use, is a matter peculiarly within the
legislative and executive branches. The executive branch, by entering into
the agreement, and the legislative branch, by enacting implementing
legislation, have each given approval to the water rights subordination
plan. Both branches have declared that

[the Swan Falls Agreement] is in the public interest for all
purposes including, but not limited to, all purposes under the
public utilities law, as amended. Implementation of the settlement
will resolve continuing controversy over electric utility water
rights in the Snake River Basin above Murphy U.S.G.S. gauging
station. That controversy has rendered the amount of the water
available for hydropower uncertain, thus piacing at risk both the
availability of low cost hydropower to the ratepayers and the state's
ability to manage an increasingly scarce resource. This settlement
balances all of the parties’ concerns and insures that existing
hydropower-generating facilities will remain useful, that ratepayers
will not be burdened with excessive costs, and that availability of
water for additional domestic, manufacturing, and agricultural uses
will judiciously expand.
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Ciearly then, it would be inappropriate for this Court to second-guess the
merits of the agreement.

Miles, 116 Idaho at 640, 778 P.2d at 762 (quoting 1985 Idaho Sess. Laws, ch. 14, § 1)

(internal quotation marks and citation omitted).

1t would be similarly inappropriate to apply the equitable doctrines of reformation
and mutual mistake so as to re-structure the Swan Falls settlement, but that is precisely
what Idaho Power asks this Court {o do. Idaho Power’s claim for equitable reformation
of the Swan Falls settlement is entirely contrary to plain statutory language, the Miles
decision and the principle of separation of powers, and must be rejected as a matter of
faw.

C. idaho Power Company Comes To This Court With Unclean Hands.

It is axiomatic in Idaho that a claimant seeking equitable relief must come to the

court “with clean hands.” Campbell v. Kildew, 141 Idaho 640. 648, 115 P.3d 731,

739 (2005). The undisputed facts demonstrate that [daho Power’s hands are anything but
.clean with respect to this matter.

The first page of the Agreement expressly provides that “the State ... shall assert
the existence of water rights held in trust by the State.” Orr Aff. at Exhibit 30 § 4 (Swan
Falls Agreement), The State has made such assertions in, among other places and
circumstances, the State’s Notices of Change of Water Rights Ownership, and in this
Court. Yet ldaho Power Company has brazenlty claimed that such assertions are breaches

of the Swan Falls Agreement. See Complaint at 16 § 46. The Company has also sought

an injunction barring the State from taking any action “on the basis of the State’s asserted

legal title to such water rights.” Complaint at 25 § 81(a). Not only do these claims fly in

the face of the express language in the Agreement obligating the State to assert the
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existence of water rights held in trust by the State, but they almost certainly constitute
breaches of the Agreement by Idaho Power Company.

Jdaho Power has also misrepresented its rofe in the drafiing of the Swan Falls
legislation. The State’s first set of discovery to Idaho Power Company included many
certified copies of official records provided by the Legislative Reference Library,
inciuding the certification and cover letters from the Librarian, and requested that Idaho
Power admit that the certified copies were genuine, true and correct.”'” Tdaho Power
denied every such réques‘a.

Among the documents that were the subject of the State’s requests for admission
was legislation proposed to implement the Swan Falls Settlement: Senate Bills 1005 and
1008, which enacted the legislation the parties proposed under Exhibits 1, 5 and 7B to the
Agreement. Idaho Power denied the State’s request to admit that the certified copies of
these bills were genuine, true and correct, partly on the ground that the Company “was

"2 This denial is simply

not privy to the drafting of the attached proposed legislation.”
untrue.

In 1985, Idaho Power’s attorney Tom Nelson represented to the Senate Resources
Committee that the legislation “was negotiated by us and approved by the principals.”
Orr Aff. at Exhibit 9. p. 2 (committee minutes of Jan. 21, 1985). At the same hearing, Pat
Costello, the Governor’s negotiator, similarly testified that “the bills are part of a targer
compromise package that was arrived at last fall between the Governor and Idaho Power

and Attorney [General] Jim Jones this summer and fall . . . the five pieces of legislation

that have been introduced so far . . . are the core of the agreement that was entered into.”

e Orr AfF, at Exhibit 74.
120 Orr Aff. at Exhibit 75.
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Orr AfF. at Exhibit 9. p. 2 (committec minutes of fan. 21, 1985). Plainly, Idaho Power
has misrepresented its role in drafting and supporting the legislation.

Further, Tom Nelson represented to the Senate Resources Commifiee that the
varjous pieces of legislation proposed by the parties “should be accepted or rejected as a
package,” Orr Aff. at Exhibit 9. p. 2 (committee minutes of Jan. 21, 1985), and without
any amendments: “if we start amending it, we will be in a real mess.” Orr AfT. at Exhibit
8. p. 6 {committee minutes of Jan. 18, 1985). Idaho Power’s current claim for
reformation is entirely contrary to these representations, and attempts to reconfigure or
amend the same “package” settlement that the Company previously represented to the
Legislature that it could not modify without unraveling the entire settlement.

Idaho Power also continues to claim that all of the water rights should be decreed
in the Company’s name, should recite the same quantities the Company claimed prior to
the Swan Falls settlement, and should not contain any subordination or trust remarks.'”!
It was precisely such claims that precipitated the Swan Falls controversy in the first
place. Reasserting the same objectionable claims is a breach of good faith and
contravenes the Swan Falls settlement.

Indeed, Idaho Power openly seeks to obtain exclusive ownership and control of
“subordinatable” water rights, putting the subordination decision in the Company’s hands

rather than in the State’s. See, e.g, Complaint at 11 9 30. This is precisely the demand

the State flatly rejected in 1984, resulting in a settlement “loggerhead™ that was resolved
only by the parties’ adoption of the trust proposal, as Idaho Power’s counsel explained to

the Senate Resources Committee in its hearings on the trust [egislation. Orr Aff. at

12! See Idaho Power’s Objections to the Director’s Reports for the Basin 2 water rights,
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Exhibit 8. p. 3 (minutes); see also id. at Exhibit 33, Track 2 at 9:48-10:40 (recording);

see ulso Exhibit 37, pp. 21-22 (tfranscript).

As Idaho Power’s attorney testified, “the state said OK, then take yourself totally
out of any vestige of control over the rights that you have defined. We said alright . . .»

Orr. Aff. at Exhibit 11. pp. 4-5 (committee minutes of Feb. 1, 1985). Indeed. Mr. Nelson

testified that one of the key points of the trust was that it “makes clear the State’s control
of the allocation of the water.” Orr AfT. at Exhibit 8. p.3 (committee minutes of Jan. 18,
1985). Idaho Power’s claim to eliminate the trust and take exclusive ownership of
“subordinatable” water rights is an attempt to recover through judicial intervention a
position of legal control that, as [daho Power made clear to the Senate Resources
Committee, the Company had bargained away in the settlement negotiations, while
retaining the other benefits of the settlement, such as the elevated minimum stream flows
and the statutory limitation on IPUC jurisdiction to hear claims against the Company.

The legislative record for the legislation implementing the settlement
demonstrates that the Idaho Power’s characterization of the Swan Falls settiement, and
particularly the trust, is a convenient mix of fact and fiction that amounts to a self-
serving narrative, a blatant attempt to revise the record—a record that Idaho Power
knowingly and intentionally helped to create.

The undisputed facts conclusively establish that Idaho Power has not come to this
Court with clean hands. Therefore, as a matter of law, Idaho Power may not rely on the

equitable doctrines of reformation, mutual mistake, laches, waiver and estoppel.
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CONCLUSION

The plain language of the statute and its legislative history are inescapable. The
Legislature, in an exercise of its authority to “regulate and hmit”™ water rights for power
purposes under section 3 of article XV of the Idaho constitution, created a statuory {rust
through Idaho Code § 42-203B. The statute defines the ownership and subordination of
the disputed water rights. The State holds in tust the legal title 10 the hydropower water
rights at issue in this case that exceed the minimum flows established at the Murphy
(tage under the State Water Plan, and the water rights held in tust by the State are
subordinated o any upstream uses of water under water rights acquired pursuant to state
law. This statutory framework was enacted not simply to resolve the Swan Falls
controversy, but also to develop a statewide policy to address the historic and recurring
conflict between hydropower uses and other beneficial uses of Idaho’s water. This
resolution is & classic legislative function: the balancing of competing demands on a
 scarce but precious resource so as to promote the public interest. Equitable doctrines
may not be invoked to defeat or modify the statutes through which the Legislature
achieved this balancing.

For the reasons set forth hersin, the State requests that the Court grant the State’s
motion for partial summary judgment.

DATED this 117 day of January 2008,

THE STATE OF IDAHO

LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN

Deputy Attorney General
Chief, Civil Litigation Division
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KARL T. KLEIN
Deputy Attorney General
Civil Litigation Division

MICHAEL C. ORR
Deputy Attorney General
Natural Resources Division
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[_| Overnight Mail

[ ] Facsimile:
Statehouse Mail

MEMORANDUM IN SUPPORT OF STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY JUDGMENT - 51




Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83720-4449

United States Department of Justice
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AFPPENDIX A

42-2085 TRRIGATION AKD DRAINAGE a8

thus their interasts were properly considered
by the Director of the idaho Deparbmeni of
Water Resources. Hardy v Hipginsen, 123
Idaho 485, B49 P.24 946 (1883).

Sufficient Financial Resourses.

A shewing by the applicant that it iz “rea-
sonably probable” that Snuneing oan be ae-
cnred to complete the project within five yoars
serves the purpose of sereening cut undaserv-
ing projects sithout being destructive of
growth and development in the atats. Shokal
v. Doy, 109 1daho 330, 707 E.2d 441 (1985).

Unsatisfactory Permit Conditions.

If a permitige finde the conditions imposed
on an amendment to & waler permit to be
unsatigfactory, the permittee shall be allowed
to withdraw the application xnd be left with
what the permitiee had before submitting the
applicetion to the Idsho Department of Water

Kesources ({DWR). Hardy v. Higginson, 123
Idabo 485, 848 P.2d& 946 (1938),

When Appeal Taken.

For jurisdictione! purposes un eppesl from
the department of water resourcss to the
diptrict court under this section her been
taken when the zppellant files his petition
setting forth the sppellant’s rerson for appeat
in the eppropriate dietrict court, and failnrve
to tzke the ndditienal steps outlined in this
settion 15 unly grounds for the court to exer-
cize its dizcretion in bmposing senctions, ine
cluding dismizsgal, if eny delay caused thershy
can fairly be said to have prejudicsd the other
party or parties to the appeal, Neal v. Harria,
106 Tdahe 348, 597 P24 234 (1879).

Collateral References. 78 Am. Jur. 24,
Walers, §§ 345.848.

43 C.J.8., Waters, §8 358-368.

42-203B, Authority to subordinate rights — Nature of subordi.
nated water right and authority to establish a subhordination con-
dition — Anthority to limit term of permit or licemse, — (1) The
legislature finds and declares that it is in the public interest to specifically
implement the state’s power to regulate and limit the use of water for power
purposes and to define the relationship between the state and the helder of
a water right for power purposes to the extent such right exceeds an
established minimum flow, The purposes of the trust established by subsec-
tions (2) and (3) of this section are to assure an adequate supply of water for
all future beneficial uses and to clarify and protect the right of a user of
water for power purposes schordinated by a permit 1ssued after July 1,
1985, or by an agreement, to continue using the water pending approval of
depletionary fulure benaficial uses,

{2) A water right fur power purposes which is defined by sgreement with
the state as unsubordinated fo the extent of & minimum flow established by
state action shall remain unsubordinated as defined by the agreement. Any
portion of the water rights for power purposes in excess of the level so
eatablished shall be held in trust by the state of Idaho, by and through the
governor, for the vuse and benefit of the user of the water for power purposes,
and of the people of the state of Idaho; provided, however, that application
of the provisions of thiz section to water rights for hydropewer purposes on
the Snake river or its tobutaries downstream from Milner dam shail not
place in trust any water from the Snake river or surface or ground water
tributary to the Snake river upstream from Milner dam. For the purposes of
the determination and administration of rights to the use of the waters of
the Snake river or its tributaries downstream frem Milner dam, no portion
of the waters of the Snake river or surface or ground water tributary to the
Snake river upstream from Milner dam shall be considered, The rights held
in trust shall be subject to avbordination to and depletion by future
vpstream beneficial users whose rights are acquired pursuant to state law,
including compliance with the requirements of section 42-203C, Idaho Code.
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a9 PERMITS, CERTIFICATES, ANY LICENSES 42-2058

(3) Water rights for power purpeses not defined by agreement with the
state shall not be subject to depletion below any applicable minimurn stream
fow established by state acfion. Water rights for power purposes in excess
of such minimuem stream flow shall be held in trust by the state of Idaho, by
and through the governor, for the use and benefit of the nsers of water for
power purposes and of the people of the state of Idaho, The rights held in
trust shall be subject to subordination to and depletion by future consump-
tive upstream beneficial users whose rights are acquired pursuant to state
law, excluding compliance with the requirements of section 42-203C, Idaho
Caode.

{4) The user of water for power purposes as beneficiary of the trust
established in subsections (2) and (3} of this section shall be entitled fo use
water available at its facilities to the extent of the water right, and to protect
its rights to the use of the water as provided by state law against depletions
or daims not in accordance with stale law.

(5) The governor or his designee is hereby authorized and ermpowered to
enter into agreements with holders of water rights for power purposes fo
define that portion of their water rights at or below the level of the
applicable minimum stream flow ae being unsubordinated to upstream
beneficial uses and depletions, and to define such rights in excess thereof as
being held in trust by the statc under subsection (2) of thia section. Such
agreemnents shall be subject to ratification by law. The contract entered into
by the governor and the Idaho Power Company ¢n October 25, 1484, i
bereby found and declared to be such an agreement, and the legislature
hereby ratifies the povernor's authority and power to enter into this
agreement.

(6) The director shall have the authority to subordinate the righis
granted in a permit or license for power purposcs to subsequent upstream
beneficial depletionary uses. A subordinated water right for power nse does
not give rise to any claim agsinst, or righi to interfere with, the holder of
subseguent upstream rights established pursuant to state law. The director
shall alsg have the authority to limit a permit or license for power purposes
to a specific term.

Subsection (6) of this section shall not apply o licenses which have
already been issued as of the effective date [July 1, 1985] of this act.

() The director in the exercise of the authority to limit a permif or license
for power purposes to a specific term of years shall designate the number of
years through which the term of the license shall extend and for purposes of
determining such date shall consider ameng other factors:

(a} The term of any power purchase contract which is, or reasonably may

become, applicable to, such permit or license;

{b) The policy of the Idahe public utilities eommission (IPUC) regarding

the term of power purchase contracts as administered by the IPUC under

and pursuant to the authority of the public utility regulatory policy act of

1578 (PURPA);

(¢} The term of any federal energy regulatory commission (FERC) license

granted, or which reasonably may be granted, with respect to any

particular permit or license for power purpose;
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(d) Existing downstream water uses established pursuant to state law.
The term of years shall be determined at the time of issuance of the permit,
or as soon thereafter ae practicable if adequate information is not then
available. The term of years shell commence upon application of water to
heneficial use. The term of years once established, shall not thereafier be
modified except in accordance with due process of law. {L.C., § 42-203B, s
added by 1985, ch. 17, § 2, p. 23 and ch. 224, § 1, p. 537; am. 1986, ch. 117,

§ 1, p. 308.]

Compiler'’s nofes, Concerning the con-
traect of October 25, 1984, referred to in zub-
section (5), see R.L. 1885, ch, 14

The Public Utility Regulatory Policy Ast of
1978 referred to inm subdivision (7Xb} of thiz
sectinn is compiled a5 16 U.B.C. § 2601 et seq.

Sec. to seo. ref. This section is referred to
in §% 42-284 and 42-1701.

water rights for its Swan Falls hydroelecirie
facility of 8400 cfa (measured af the
Murphy gauging stetion) subordinated dows
to & redured average daidy flow, was {0 make
availshle more water for future appropriators
and to zusist in the expansion of other hene-
Becial uses of the water in the Snake River,
Miles v ldsho Power Co., 116 Ideho 835, 778

Purpose of Agreement Concerning Sub- P24 757 (1989).
ordination,
The purpese of Tdsho Powser Company's
agreement to have is claim to Snske River

42.203C. Hydropower water right — Criteria fer reallocation —
Weight — Burden of proof. — (1) If an applicant intends to appropriate
water which is held in trust by the state of Idaho pursuant to gubgection (5)
of eection 42-208B, Ydaho Code, the director shall consider, prier to approv-
ing the application, the criteria established in section 42-203A, Idaho Code,
and whether the proposed use, individually or cumulatively with other
existing uses, or uses reasonably Jikely to exist within twelve {12} months of
the proposed use, would significantly reduce the amount of trust water
avsilable to the holder of the water right used for power production that is
defined by agreement pursuant to subsection (5) of section 42-2038, Idaho
Code, ard, if 50, whether the proposed reduction is in the publie interest,
(2)}a) The director in malking such public interest determinations for
purposes of this section shall consider:
(i) The potential benefits, both direct and indirect, that the proposed
use would provide to the state and local sconomy;
(ii} The economic impact the proposed use would have upon electric
utility rates in the state of Idaho, and the availability, foreseeabilify and
cost of slternative energy sources to ameliorate such impaet;
(iit) The promotion of the family farming tradition;
(iv) The promotion of full economic and rultiple use development of
the water resources of the state of Idaho;
(v) In the Snake River Basin above the Murphy gauge whether the
proposed development conforms fo a staged development policy of up to
twenty thousand (20,000) aeres per year or eighty thousand (80,000
acres in any four (4) year period.
No single factor enumerated abuve shall be entitled to greater weight by
the director in arriving at this detexmination.

- ‘shall be
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APPENDIX B

. 1785 IDAHO SESSION LAWS 23

CHAPTER 17
{S.B. Ho. 1008}

AN ACT

RELATING TO WATER RICHTS FOR HYDROPOWER PURPOSES; AMENDING SECTION
42-203, IDAHG CODE, TO REDESIGRATE THE SECTION, TO0 HAKE CERTAIW
DRGANIZATIONAL CHAWGES AND T0 PROVIDE FOR THE MAILING OF ROTICES
TO PAID SUBSCRIBERS:; AMENDING CHAPTER 2, TITLE 42, IDAHGQ CODE, RBY
THE ADDITION OF A REW SECTION 42-2038, IDAHO CODE, TO PROVIDE THAT
TEE DIRECTOR OF THE DEPARTMERT OF WATER HESQURCES SEALL HAVE THE
AUTHORITY TO SUBORDINATE RIGHTS CRAWTED FDR POWER PORPOSES TO
SUBSEQUENT UPSTREAM RICGHTS, AND T0 LIMIT PERMITS OR LICENGES
GRANTED FOR POWER BURPOSES TD A BPECIFIC TERM; AMENDING CHAPTER 2,
TITLE 42, IDAHOD GODE, BY IHE ADDITION OF 4 NEW SECTION 42-203C,
1DARO CODE, TD PROVIDE THAT THE DEPARTMENT SHALL CONSIDER CRITERIA
WHEN AW APPLICANT'S APPROPRIATION WOULL STCNIFICAMTLY BEDUCE TEE
AMCHNT (3F WATER AVAILARLE FOR A SUBORDIWATED DPOWER [SE; AMENDING
CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A HEW SECTIOR
43-203D, IDAED CDDE, TO PROVIDE THAT THE DEPARTMENT SHALL - REVIEHW
ALL PERMITS T83UED PRIOR TO THE EFFECTIVE DATE OF THIS ACT; PRO~
VIDING THAT THE PROVISIONS 0OF THIS ACT SHALL NOT AFFECT AWY INTER-
STATE COMPACT; AND PROVIDING SFEVERABILITY.

Be It Ernacted by the Lepislature of the State of Idaho:

SECTION ). That Secrion 42<203, ldaht Code, be, and the same ig
hereby amended to read as follaows: '

42—2335. RUTLCE UPON RECEIPT OF APPLIGATION ~~ PROTEST -~ HEARING
AND FINDINGS -- APPEALI. On-and-gfrsr—tha-peswapes-xpprovab-—snd-effee-
tive—dare-ofethis-asctions-upon (1) Upon veceipt of an applicaticm €o
appropriate the waters of thiz stave, the department of water
respurces, shall prepare a nortice in such form as the deparbment may
pressribe, specifying? (a) the number of the application ané 3 (b) the
date of txllng theregfsy {c) the name and post-office address of the
applicanty) (d) the source of the water supplyzj (e} the amount of
water to be appropriatedy; (£} in general the nasure of the proposed
user; {g) the approximate lacation of the point of diversiony) (h) and
the point of usey, The department shail alge statinge in said netice
that any protest agalnst the approval of such applicavion, in form
prescribed by the department, shall be filed with the department
within ten (10) days from the last date of publicavion of such notice.

{2) The director of the depsrtment of waler resources shall cause
the notice to be published in a newspaper printed within the county
wherein the point of divergion lieg, or im the event na newspaper is
printed in said couaty, then in & newspaper of gtneraL civculation
therein. Fhis When the applicaticn proposes & diversion in  excess of
ten (10) c.f.s, or one thousand (1,000) acre feer, the director shall
cause the notice o be pupiisbed in a newspaper or newspapers Suffi-
cignt tg achieve st&tcwlde Circulafion. Any aatice shall be publighed
at least once cach week for two (2) successive weeks.
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{3) The directer of the depariment shall ecanse d4 copy of the
notice ©f dpplication Lo be seot by urdinary meil to any person who
requests in writing Lo receive &0y ciass of netices of appiication aud
Whp pays an sonusl mailing fee as estzblianed by deparfmental regula~
tion,

{41 Any person, fien, sosccigtien or rorporefion comcerned in any
puch  epplicetion may, within che time allowed in the notire of appli-
cecion, file wikh said director of the department of water rssources @
weitten protest sgainst the spproval of sueh applicatioen, which pro-
teat shall state che name =nd address of protestant and ghall be
signed by him or by hig sgemt or sLtorney and ghall clesrly set forth
his objections tu che approvel of such appiication. Hearing upon the
protest sc filed shall be weld within sizty (60} days Erom the date
such protast is received, Wotice of thie heaving shatl be given by
mailing notice not leme than ten {10) days tefors the date of hearing
and shall be forwarded to Both che applicapt snd the protestant, or
protestants, by certified mail. Buch notjce shall erats the nemes of
the applicant and protvestant, o¥ protestants, the cime and place fixed
fnr the hearing and such other information ss the director of the
dapartment of water respurces may deem sdvisable, In the event that no
protest is filed, then the director of the departiment 0f water
resources may forthwith approve the application, providing the same in
&1l raspects conforms with the requiremants of this chapter, and with
the regulatipne of rhe department of water resources.

{5) sSuch hesting shall be conducted in accordance with the provi-=
siong of section 42-17014(1) and {2}, Idaho Code. The director of t¢he
department of water resourced shell find and determine from the evi-
dence presented to what ube oOF usLes the water spught e be appropri=
sred ez be and are intended to be applied. In all applicarions
whether protested or mot protested, where Che proposed use is puch
(ég} chat it will reduce the Quantity af water under exiszting water
riguts, or (2R} rhat the water supply itseif is insufficient for the
purpose for which it ig sought to be appropristed, or (B¢l where 1C
appeare to the satisfaction of the department that wmuch spplicaticn ta
not pade in goed faith, is made for delay ov mpeculative purpnies, oF
{4#4) that the appliceat has not sufficient finenctial resources with
which to complete the work involved therein, or {5e) thar it will
conflict with tha local public incerest, where the lacal public inter~
eer is defined as the affairs of the people in the area directly
affected by the proposed usev—Thej the directur of the depactment of
water resources may rejeck such applicetion snd vefuse isguance of a
permit therefer, or may partially approve and grant a permit for a
ters gmaller quancity of water than applied for, or may greant 4 pechic
upon conditigns. The provisions of this gection shall apply to any
bounidary stream between this and any other svate in all cases where
the water sought to be appropriated has ita source Largely within the
gtace, irrespective of the Location of any propesed power generaking
plant.

{6) Any persen or corporation who has Fermally appeared at tha
hearing, feebing aggrieved by the judgment. of the director uf the
department of wster resourees, may seek judicial review thereef in
accordsnce with section 43-1701AT4), Tdaho Code.
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SECTION 7. Thar Chapter 2, Ticle 4%, Ideho Code, be, and the same
i bareby amended by the addition thereto of = WEW BECTION, to be
pnown and designsted a8 Bection 4£2-3058, Idahe Code, and to Tead as

fallows?

42-2038. AUTEORITY TO SUBORDINATE RICHTS — HATURE OF SUBDRDI-
HATED WATER RIGHT AhD AUTBORITY TO ESTAELTISE 4 SUBUORDINATION COHDITION
-~ AUTHORITY TO LIKWIT TERM OF PERMIT OR LICENEE. (1) The lepislature
finds and declares that it ip in the public ipterest fo specifically
implement the state’s power to regulate end limit the use of water for
powar purposes and o define the relationehip between the state and
the nolder of & water right for power purpnses TO the extenl guch
right exeseds an established minimum £low. The purposss of the trust
esteblighed by subsections (2) and (3) of thisz section ste L& assore
an  adeguate supply of water for a1l Futnra beneficial uses and o
clavify snd provect the right of a wser of water for power purpéses to
coptinue using The water pending approval of depleticmary future befig-
ficial uses. :

(2} A water right for pewer purpaseés which ie defimed by agves~
ment With the state as unmubordinated to the extsnt of & winimum £iow
established by state action shall remaln unsubordinated as defined by
the agresment. Amy portivn of the water tights for power purposes in
excess of the level so established shall be held im trust by the state
of Idaho, by =nd through the governor, for the use amd benefit of Che
ager of the water for power purpuses, and of the pecple of the =tate
of Idaho. The rights held in crusk gnell be subject o subordination
to and depletiom by future upatream peneficial useva whose rights are
scquired pursuant to state law,

{1} Warer rights for power purposes not defined by agreement with
the state shall met be subject to depletion below any applicable mini-
pum steegm flow established by stace actien. Water righta £ov powsr
purposes in excess of such minimum stressm flow shall be held in grust
by the state of Idaho, by and through the goveraor, for the use and
penefit of the ussrg of warar fpr power purposes and of the people of
che state of Idaho. The rights held in Prust ahall e subject ta gub~
ordination to =zod depletion by future upstream peneficial users whose
rights are acquired pursuant to state law.

(4} The wuser of water [or power purposes as beneficiary of che
ceust eatablished in subsections (2) and (3} of this section shall be
snEitled Eo use water available at ics facilities te the extent of the
uater right, and to protect its rights Lo the use of the waleér 45 pro-
vided by state law againat depletions or claims oor in aceordance with
state law.

(5) The governor or hire designee: i3 hewsby authoyrized and empow-
ered ta entér into agreements with holders of water rights for power
purposes to define that portion of theiv water rights at or balow the
level of the applicable miniouwt stresm flov a8 being unsubordinated to
ypstream beneficiel uses and depletions, znd to define such rights in
excags thereof g2 being held im trust by the state under subeection
{7} of this section. BSuch agreements shall be subject ta ratification
by law. The contrach entered ints by the povernpr and the Idrho Power
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Compeny on  Dotober 15, 18B4, is hereby found aud declared to be anch
an ppresment, and the legielatuwre hereby ratifies rthe governor's
authority and power to ebber into this spreement.

{6} The director shall have the surkerity to suberdinsre the
rights granted in & permit or license Ior power purposer Lo subpequent
ypstream beneficial depletienary uses. £ svhordinated water right for
piwer use does not give risze to gy claim agsimse, or right to inker~
fere with, the holder of subsequent upstresm rights esfablished pur-
puant te stace lsw. The director shell also have the asuthority e
limit & permit or license oz pewer purposes fo a specific term.

Subsection (&) of this sestion shall not apply teo licenses which
have alresdy been issved as of the effective date ¢f rhis act.

SECTION 3. Thaf Chapter 2, Title 42, Idsho Code, be, and the same
i5 heraby amended by the sddition thereto of s HWEW EECTION, to be
krowa ané designeted as Section 42-203C, Idaho Code, =nd o read 2
followsy

47-2033C. HYDROPOWER WATER RICGHT ~= CRITFERIA FOR REALLOCATION -
WEICET ~~ BURDEN OF PROOF. (1) Tf an spplicant iptends to sppropriate
water which is or may be availabis for appropristion by resson of =
subtordination condition applicable to a water right for power pus-
poses, Lhen the dirvector shall consider, prior Lo approving the appli-
cation, the criteria established in section 42~2034; Idake Code, and
vhether the proposed use would wignificantly eeduce, individually or
cumglatively with ohbher vses, Che zmount ¢f water avallable to the
holder of a water right used for pewer prodoccion and, if se, whether
the proposed reduction is in the public intersst. -
{2) (&) The dirvector in making such public intevest determi-
nations For purposes of thizs section shall consider:
{1} The potential benefitns, both direct and indirect, that
the proposed use would provide to Lhe state and lpcal econ~
Cliy §
(ii) The economic impact the propesed use would have gpon
electric utility rates in the state of Idaha, and the avail-
ability, foreseeability ami cost of alternative ensrgy
sources to ameliorste such impact}
(iii) The promotion of the family farming traditiom;
(v} The promotion of full scomamic and mulfiple use devel-
opmenst of the water respurces of the state af Ldahos
{v} Im the Snake River Basin ahove the Murphy gauge whether
the proposed development conforms to "& staped development
policy of wup U6 twenty thoussna (20,000) acres per year oY
eighty thousand (B0,000) acres in auvy four (4} year perted.
No asingle factor enumersced above shall be entitled o
greater weight by the director in arviving at thia determination,
{b) The bturdem of gproof under the provisions of this section
ghall be on the protestant,

SECTION 4. That Chapter 2, Title 42, Idaho Code, be, snd the aame
is hersby amended by the addition therete of =» HEW SECTION, tao be
known and  designated as Section 42-203D, Idaho Code, and to read as
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follows:

42-203D. REVIEW GF PERMITE -- OPPORTUNITY FOR HEARING. (1} The
department shall review all permits fszsued priot to the effective date
of this section, excapt te the extent & permit has beep put to benefi-
cial use prior te July 1, 1985, e detesmine whether they comply with
the provisiems of chapter 2, title 42, Idabo Code. If the, deparement
fipds that the proposed wse does not satisfy the criteriz of chaptey
7, title &2, Idaho Code, then the department shell either cangel the
permit or impose the conditione requived o bring the permit into
compliabee with chapter 2, title 42, Idsho Code. ff the Adepertment
$inds vhat the permit sabisfies Lhe criteris ggtablished in chapter 2.
title &2, Idshe Code, then the department ghall eprer an srder con-
binuing the permit.

{#} The deparvment shall provide an cppurtunity for hearing in
arcordance with section 42-17014, Idgho Code, and sections 67-570%
through 67~5215, Idehe Code, for =ach holder of & permit that is pro-
poged either bo be cancalled or mede subject to Dew conditions.

SECTION 5. Thig meot shall ool be construsd pe modifviang, amand-
ing, or repesiing any interstate compast.

SECTION &. The provisions of rhis act are hereby declared to be
severable and if any provisioun of this act or the applicatiaon of sueh
provision to any peérsgn oT ciecumstance im declared invalid far anmy
veagon, such declavation shall nor-affect che validity af remaining

partiong of this act.

approved February 2B, 1885.

CHAPTER 18
{H.B. Np. 70}

: ’ AN ACT

RELATTNG TO THE ADJUDIGATION OF WATER RIGHTS; AMENDING CHAPTER 14,
TITLE 42, LDAHO CLDE, BY THE ADDITION GF A WEW SECTION 42-14084,

IDAHG CODE, %0 PROVIDE FOR THE COMMENCEMENT DF AN ADJUDICATION OF

THE WATEQ RIGHTS OF THE onAKE RIVER BASTN; AMENDING SECTION

43-1409, IDAHD CODE, TO PROVIDE THAT IN A¥ ORDER REQUESTING JOIH-

DER OF CLAIMANTS TO WATER IN 4 SYSTEM, THE GRDER BRALL IWDICATE

THAT A KOTICE OF CLAIM NEED NOT BE FILED FOR A WATER RIGHT EVI-

DENCED BY A VALID APPLICATION OR PERMIT ON FILE WITH THE DEPART-
MENT OF WATER RESOURCES FOR WHICH PROCP OF BENEFICIAL USE HaS NOT

BEEN FILED AKWD T0 PROVIDE THAT A COURT IN A SUBSEQUENT ORDER OF

IOINDER SHALL AUTHORIZE THE DIRECTOR OF THE DEPARTHENT OF WATER

RESOURCES TO ORBER A NOTICE OF CLAIK T0 BE FILED OW EACH PERMIT

FOR WHICH PROOF OF BEKEFICTAL USE HAD BERY FILED PRICR TO FILING

WiTH THE COURT OF THE REPORT OF PROPOSED FIKDING OF WATER RIGHTS

REQUIRED BY LAW; AMENDING SECTION 42-1414, IDAHO CODE, 1O HODIEY
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FOR WHICH THE DIRECTOR MAY REFUSE TO ISSUE OR
REFUSE TO RENEW & CERTIFICATE OF REGISTRATIOR,

%1095
BY TRANSPORTATION COMMITTER

AN ACT
RELATING TCO IMPLEMENTE OF HUSBANDRY; AMENDING
SECTION 48101, IDAHO CODE, TO INCLUDE MINT TUBS
AND  MINT WAGONS UNDER THE DEFRRITIOR JOF
"IMPLEMENTS OF HUBBANDRY", AXD DECLARING AN
EMERGENCY.

2 10%
BY TRAKSPORTATION COMMITTER

AN ACT

RELATING T ‘THE DISTRIBUTION OF FEPS FROM
SNCGWMORBILE FEES; AMENDING BECTION 45-2808, IDAHO
CODE, TO PROVIDE FOR THE DISTRIBUTION GF MONEYS,
T0 CREATE THE BEARCH AND REBCUH ACCOUNT, TC
PROVIDE POR USEE GF MONEYS IN THE S8EARCH AKD
RESCUE ACCOUNT; TRANEFERRING MONEYS FROM A
CERTAIN ACCOUNT [N THE DEDICATED PUND T0O THE
SEARCH AND RESCUE ACCDUNT, AND FROVIDING FDR
THE USES {OF SUCH MOHNEYS; AHD DECLARIRG AN
EMERGENCY.

. 8 10%7
BY TRANBPORTATION COMMITTEE

AN ACT
RELATING TO THE TRANBPORTATIGH OF ALCOHOLIC
BEVERAQES, WINE AND BEER; AMENDING SECTION
23-505, {DAHD CODE, T PROHIBIT THE
TRANSPORTATION OF OPEN  CONTAINERE QF
ALCOHOLIC LIQUOR, WINKE AND BEER.

31098
BY TRANSFORTATION COMMITTER

AN ACT -
RELATING TO MOTOR  VEHICLE LIENS 'AND
ENCUMBRANCES; AMENDING SECTION 48-41%, IDAHO
CODE, TO PROVIDE THAT IF A TITLE APPLICATION IS
RETURNED POR CORRECTION AND 15 NOT RETURNED
WITHIN A SPECIFIED TIME THE QRIGINAL DATE AND
HOUR OF RECEIPT SHALL BE VOID,

S 1090, 5 1991, B 1082, 5 1093, 5 1094, § 1085, 5 1086,
S 1097, end 8 1088 were Introduced, read the first time at
langth, and referred to the Judiciary end Rules Committee
for printing.

H 18, by Education Committee, wes introduced, rend the
first time at length, end referred to the Education
Cammittoe.

Sacond Reaging of Bills
§ 1054, by Local Government end Taxatlon Cemmittes,
was read the szecond time al length and fied {ar third

resding.

H 2%, by Resources and Conservation Commitles, wes
read the second time at length and [iled for third eeeding.

8 1052, by State Affairs Commitles, was read the second
time af length end {iled for third reading.

9 1044, by Judiciary ang Rules Committes, was read the
second time at length and filed for third reading.
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B 1068, by Educatien Cemmittes, was resd the secong
time at length and filed for third reading.

Third Eegding of Bills

On reguest by Senator Rieks, grunted by unanimeus

consent, 5 1008, § 10607, 5 1806, and 5 1005 were pluced at
the haad of (he calendsar,

5 10DE waz reed the third time &t length, section by
seetion, and placad befure the Senate {or [inel consideration,
the question being, "Bhall the bill pase?®

Roll cell resttlted us follows:

AYES—Anderson, Beck, Beitelspacher, Bilyeu, Bray,
Budgs, Calabretis, Chapmen, Crapo, Darringlon, Dobler,
Fuirchild, Gilberi, Horseh, Hiebert, Lpnnen, Merley,
MecLaughlin, McRoberts, Moh, Parry, Peevey, Rakocy, Resd,
Risch, Smyser, Siaker, S&verdsien, Sweehey, Thorne,
Tominaga, Twigps, Watking, Yarbrough. Totel - 34,

NAYS—Batt, Cerison, Crysiel, Ricks, Ringert, Rygaich,
Total - 6.

Absent and exeused—Lary, Little. Total - 2.
Total - 42.

Whereupon the President declsred S IDD8 passed, title
was approved, and the bill ordered transmitied to the House.

On reguest by Senmior Nabh, granled by unenimous
consent, the President ordered the Statement of Legisiative

intent relating to 8 1008 spread upon the pages of the
dournal,

STATEMENT OF LEGIBLATIVE INTENT
£ 1068

Prepared by Senator Michae! D. Crapo
of the Benate Resources and Envirenment Committes
February 1, 1985

L INTRODUCTORY STATEMENT.

Beginning in epproximately 1977, a signilicant
conlroversy arcse befween Idaho Powsr Compeny and
certein octhet water users in the State of ldaho over
the externt of ldaho Power Company's water rights at
the Swen Falls Dem. Ultitnetely litigation was
institited againgt numercus waler users by Haho
Power Company to clarify the status of the disputed
water rights. Both the Governor and the Attechey
Gengral of the Biate of Jdaho became extensively
involved in attempts to resolve this dispute. In 1983
and 1934, in two geperate legislative sessions, the
ldaho Legislature also grapptoad with the controversy
unsuceassfully. At issue was whether the water
rights  of [Idahe Power Company should be
subordinated to future appropristors 6 encovrage
further daveloptnent of agrieultural uses, domestiz,
eammergial, municipal or industrial (DCMI} uses, or
other uses which would e beneficial to [dahe.

Uitimately, in October, 1884, &n Agreement wes
reached between the Governor of the Stete of ldaho,
the Atternay General of the State of Idahe and ldgho
Fower Company which resolved the controversy. The
egraement required legislative action end was made
contingent uvpen passage by  the ldahe State
I,egislature of eoertain tegisiation which was
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referenced in the agreement. This bill, Senste 8il)
1008, is the centerpieee of the leglslation which is
contempleted by the agreement.

STATEMENT OF FURPOSE.

This legislation is intended to resolve conflicts over
whether &n  existing water right lor power I
subordinated. The legislation resolves these conflicts
by definlng the naiure of such water righte. It i3 alse
intended to assure thpt water i available [or
development in Idaho end to provide s basis for
reellocation of weter for [ulure develspment, It
recngnizes that [dehe's populetion and commercial
and industrial expension 28  well &5  ldaho's
agricultural needs will require an essered amount of
water,

The legisietion ales clarifies the authority of the
ldabo Depeariment of Water Resources (o subordinate
future hydropnwer water rights, Fingliy, the
legislation is en mssertion by the Leglsleture of the
Siete of Ideho of its suthority to limit apd regulale
ihe use of waier for power purposes.

SECTION BY SECTION ANALYEIS.

A. BECTION J‘g {AMENDING BECTION 42-203
OF THE IDAHGC CODE)

Section 1 emends Section 42-203 of the ldaho
Ciode by renumbering the seetion to be Seetion
42-203A ang edding new nolice reguirements
for applications to divert in exness of ten {IT)
efs. or one thousand (1,000) acre feet of
waler. MNotice of such applications must be
published sistewide, onee per week for iwo
consecutive weeks, Section | alse provides p
mechanism by which persons inlerested in being
notified of any propused diversions may request
in writing to be netified by the Depertment of
Water Resources. Such requests may specify
any ciase of notlees of application. Persens
making such reguests must pay annuel malling
fees to be established by the Deparlment of
Water Hesources.

B. SECTION 2. (ADDING A REW SECTIQN TO
CHAPTER 2, TITLE 42, IDAHO CODE.}

Section 2 sdds & new section to Chepler 2 of
Title 42 of the Idnhe Code to be designated es
Section 42-203B, ldahe Code. This legisiation is
an exercise of the Simte's suthority under the
1028 Amendment to Article XV, Section 3 of
the Jdshe Constitution te limil and regulgte the
use of wrter for power purposes. The section
represents g specifio jegislative findirg that it
lg in the publie interest of the State of Idaho o
gasure that the Stele has the power b tegulste
and Hmit the use af water for power purpores 1o
assure en rdequete supply of water for future
beneficial upstream uses. It mlso represents a
tegislative protection of the rights of a user of
water for power purposes (1) agalnst depletion
1o the extent of g minimem flow estahlished by
Stete action; snd (2) to the continued use of
waler available sbove the minimum fow
subject fo reallocation to future uses acquired
purauant to State law. The water right for
power purposes shall not be subjeei o depletion
up to the amount of the minimum flow as
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dafined by any napplicable contract with fhe
Btgte. As spplied to the Swan Falls Agreement,
the existing minimum stresm flow st the
Murphy  US.GE.  gabging  stetion is
recammented for change to seesons]l fows of
5,900 o.f.s and 56800 o5, The Agreement
recognizes ldeho Power Compeny's rights as
unzubordinates up to the amount of these
flows. While the Siate mey later change the
minimum fiows, the recognition of the naiure of
the compeny's rights will not changs. Valid
suboprdinetion econdiiions governing any existing
hydrepower rights are not modified o removed
by thiz legislation,

To accompilsh the balsseing of  Lhese
potentially competing interests, this =zection
egtablishes s trusl in whigh title to certasin
specified water rights will be held. The trust
pertaing to water rights [or power purposcs
whith are in exeess of minimum siream flows
established by state sction. The term "stste
getion™ refers enly to acllon by the ldeho
Department of Weier Reseurces in compliance
with  all  applicable law, and/or  the
egtebiishment of minimum stream flows in the
Stete Water Plan by the ldaho Weter Resource
Board, both of which sctions are subfest o
retifiesation, modificstion or rejeetion by the
ldahe State Legislature. To the extent of the
established  minimum  flows sng eny right
recognized by contract, such water rights for
power purpeses rewmain unsubordinried te al)
useg, The amount of water or waler rights held
in the trust is thua keyed to the meintenance of
the established minimum stream [lows rather
than any estimates of how much water may be
aveilable above sueh minimum flews.  Any
portion of such water righls ghove the
esteblished minimum [lows will be held in trust
by the Steie of jdeho, by and through the
Governar of the Stete of ldaho. ‘This trust wiil
hald these water rights for the benefit of the
power user so long as they ere not appropriated
as provided by law by future upstream
beneficial uscrs.  The trust slse operstes,
however, for Lhe use and benefit of the geople
of the State of Idaho, to assure thal weter is
made available [or approprialion by future
Upstrenm users who satisly the criteria of ldaho
inw for reslipogtion of the water rights held in
the trust. No person fo whom trust waters are
realloestled  shall  be  ceguired to  psy
compensafion  {o  any party, other than
appropriate adminiztrative fees establizhed by
the diregtor for pronessing of the realiocation.

The governor is given specilic asuthority to
enter intc agreemenis with power users to
define applleable minimum stream flows in
aceord with the terms of this seetion. These
eentrects must be ratified by the Idaho Stete
Legislature,

Thus, existing hydropowar rights whieh have not
been effectively subordinsted shall not be
subjest fo depletion below any applicable
minimum flows established by the State,
Hydropower rights in excess of such flows will
be held in trusl by the Siate and are subject 1o
subordination to, and to depletion by lawinl
benefieial uzes, ln sddition, {7 the holder of
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gunh &  hydropower Tight  enters inte  anm
agreement with the Siate defining the extent of
lts hydropower right, the right will remain
unsubordingted to the extent provided by the
Agreement. Suck ggreements muost be ratified
by law, and ratification of one such sfreement
iz sonferred by this zection.

The Direetor of the Department of Water
Resources = empowered e to el future
licensey to subordingte the rclghis granted in
gither a permit of & license i subsequent
upsiream beneficiel depletionaty uses, to pasurs
the aveilability of water [or such uses. The
director also shall have the muthority to Hmit
permits or licenses for power purposet 0 £
specifie term.

As applied o the ppreement betwsaen ldehe
Power Compeny, the Qovernor and the Attorney
Oeneral, this (rust arrangement resulls in the
3tate of ldahe possessing lagel title to all watey
rights previewsly claimed by Iduho Power
Company above the apresd minimum stream
flows and Ideho Power Compeay holds equitable
litle Yo those water vights subject to the trust,
The kdaho Depariment of Water Resources i5
the entity whieh makes the determination of
whether water (& to be repllocated from the
trust under the eriterie of Section 42-203C snd
in complirnee with the Sizle Water Plan, The
Gompany's rlghts may be ssserted by the stule,
gs trusiee, and by Idaho Power Company, as
pebeficiary of the trust and as the user of the
water right. Idgho Power Company is not the
sole beneflefary of the trust, however, Puture
appropriators, gs persons on whege behall the
trust weiers’ are held, may seek {0 appropriete
the trust waters in conformance with State
luw. The State aois a5 trustee in thedt behalf as
well, At such time as a futare appropriator is
granted a water right In the trust waters, Idahe
Powar Company's righls in such appropriated
water become gubordinated.

. SECTION 4. {ADDIRG A NEW SECTION TO
CHAPTER 2, TITLE 42, IDAHO CODE.}

I. Section 3 adds a new section to Chapter 7 of
Title 43 of the Idsho Coda fo be designated es
Section 42-203C, Idehe Code.  This section
specifies the eriterin which musf ba met to
approprinte waters which are subject to the
trust established in Sectlon 2. This section
contemplates s threestep anelysls a3 to
appropriations  of water from the trust
established in Seotion 2

First, the proptsed use must be evaluated
under the oMterla presently existing in
Seotion 42-203A, including loeal publie
interest. (Sepata Bill 1008 dees not
adversely effect the use of existing local
publie interest eriteris, Review of these
factors B geparate from the new faclors
added by the bill In Sestlon 42-~2030.)

Seecond, if the proposed we meeis these
eriterig, there must be a determination of
whether the proposed use would
nsignifipantly reduce” the mmount pf weter
avallable to the power user whoge plghts are
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ewned by the trost, I & significent reduction
is not found, then the application should be
granted,

Third, if & significent reductlon is found,
then the proposed use must be evaluated in
terme of the oriteria stated in Subsection
42-203C{2). The findlng of & significant
reduction does not infer that any poriion of
the trugt waeters should not be developed.
Buek a finding almply restdts In the necessity
of evelusting the proposed use aveording to
the terms of the oriterie stated In Subsection
42-2038C(2).,  These criterie focus on Lhe
benelits of the proposed uge to the stale and
Ipeal economy, the Jmpaet on electric ulility
rates, the promoilon of the family ferming
tradition, and the promotion of fuil economic
znd mudtipla uge development of Idaho's
water rasources, The fifth criferie sets a
ead on sgriewltural development sbove the
Murphy Gauge.

Subsection 42-203C(2) (b} clarifies that the
burden of proof in estabplehing that sny of these
criteriz  wolld prevent granting of  the
application s upon the protestant. This
subsection was ineluded 1o implement the
speeifie  legislative intent that the
g¢ministrative burdens of meeling the new
oriteris would not bloek future develppment,

Mone of the factors in Subsestion 42-283C(20
ere to be given prepter weight than any other
by the direstor in determining whather to allow
future beneficial use of the trust waters. This
provision renresents legisletive intent that the
consideration of {he family farming tredition,
hydropower  use¢, domestic, commercial,
munleipal and industrial uses, or other mulliple
use developmentt ure each io be given equs!
consideration in the reallocstion process, It is
the intent that otherwisa gualificd waler vses
which promote the family farming tradition or
create Jobe should be recognized es essential to
the econemy of the State of ldaho.

The eriterie {dentilied in Subszetion 42-203C(2)
are intended solely to guide the dirsctor of the
Jdaho Department of Water Resources in
determining whether a proposed use has greatler
net benefits to the State than the existing
hydropower use. The oriteria identily ihose
faztors to be considered in makdng  this
determination. Proposed uses for domestle,
commercial, municipal or indusirial purposes
and the like are not intended to receive less
walght (o the evaluation ppotess simply because
they are not mentloned specificeily in the
eriteria. Nor I8 It intended that these uses be
subject to the family [farming standard
contained in Subsection 42-2030C{2) ), ot the
agriculturel  cap  eontained In Subsection
43-309C(3) (v In sueh gireumyiances only the
er{terla relevant to the proposed use and itz
impact on hydropower would he pertinent.

The legisletion also specifically tles the
appropriation of water from the trust to
eonformance with "gtate law" and not to the
new public Interest ecriteria. This provides
[lexibility to the siate in the future to change
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the law if It besemes necessary, without
modifying the eperstion of the trust
provizgions.  Thus, Siete water poliey is ned
frozen by this legislatlon.

D. SECTION 4. {ADDING A REW SECTION TO
CHAPTER Z, TITLE 41, IDAHG CODE)

kection 4 wdds a new section fo Chapter 2 of
Title 42 of the Ideho Code to be designated as
Section 42-20%D0, ldahe Code. Thiz seclion
rovides thet the Idaho Departsent of Water
gﬁesaumﬂ shell review gl waler psrmits jssted
by 1t pricr to the effective date of this acy
provided, however, that permiis having been put
to beneficinl use prior to Juy 1, 1983 are
exempt, These permits are to be reviewed to
assure that they comply with the requirements
of ihis mot, The direetor iz authorized to
either cancel the permits or subject them to
new condiilons.

B. SECTION §.

Szetion 5 clarifies that this act dows not
modify, ermand or repesl any existlng nterstate
rompact.

F. SECTIONE,

Bection § declares the provisions of this eet te
be severable In the event that eny pertion
thereo! s declared 0 be  invalid or
unenforecable,

5 1007 was resd the third time ul length, section by
seclioh, and placed before the Senete for final considarstion,
the guestion being, "Bhall the blii puss?"

Rol} cail resulted as follows:

AY ES—Anderson, Batt, Beck, Beitelspacher, Bilyeu, Bray,
Budge, Calabreita, Chapman, Crapo, Crystal, Darringion,
Dobler, Feirchild, Gilbert, Horseh, Kleperi, Lannen, Marley,
MeLeughliin, McHoberts, Noh, Farry, Feevey, Rakozy, Reed,
Ringart, Risch, Smyser, Steker, Sverdsten, Sweeney, Thorne,
Twiggs, Watkins, Yarbrough. Totel - 35,

Ha Y8—Carlzon, Ricks, Rydaleh, Temingga. Total - 4.
Ahzent apd expused—Laay, Litlle, Total - 2.
Tolel - 42,

Whersupon the President deciareg § 1007 passed, title
was spproved, and the bill ordered transmitied 0 the House.

8 1806 was read the third time at length, section by
seeiion, and placed before the Senate for {fingl consideration,
the guestion belng, "Shall the bill pass?®

Roll call resulied &s follows:

AYES—Beck, Beltelspacher, Bilysu, Bray, DBudge,
Calahreita, Chepman, Crape, Darringten, Dobler, Pairehild,
Gilbert, Horsch, Klebert, Lannen, Marley, Melaughlin,
MeRoberts, Noh, Peavey, Rakozy, Reed, Ritoh, Smyser,
Staker, Sverdslen, Sweensy, Thorne, Twiggs, Watkins.
Tatal - 30,

NAYS—Anderson, Batt, Cerlzon, Crystal, Parry, Ricks,
Ringert, Rydalch, Tomingga, Yarbrough. Total - 10,

Absant ang excused—Lacy, Little, Total - 2.

Total - 42,
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Whereupon the Prepident declared B 100E passed, titls
was approved, and the bill ordered transmitied (o the Hpuse.

& 1005 was read the third time et lengik, section by
gection, and placed before the Benete for fina! censideration,
the guestion being, "Shall the bill pass?®

Roll aall resulted as follows:

AYES-Anderson, Beck, Beitelspacher, Bilyeu, Bray,
Budge, Criabreita, Chepman, Crape, Derringion, Dabler,
Pelrehild, Horseh, Kiebert, Lannen, Marley, MeLeughlin,
MeRoberts, Noh, Parry, Pasvey, Rakozy, Reed, Ringert,
Riseh, Smyser, Staker, Sverdsten, Sweeney, Therne, Twiggs,
Watkins, Yarbrough, Tetal - 83,

NAYE—~Batt, Carlson, Crystal, Gilbert, Ricks, Rydalch,
Tominaga. Total= 7.

Abgent and excused—Laey, Littie. Total - 2.
Total « 42,

Whereupon the President declared 8 1000 paszsed; title
was approved, and the bill ordered transmitled to the House.

5§ 1015, having been held, was resd the lhird lime el
length, seetion by section, and placed before the Semete for
final consideration, the qucstion being, "Shell the bill pass?”

On request by Senator Darringion, granted by unanimous
consent, § 1016 was referred to the Fourleenlh Order of
Businasss, General Calendar.

5 1618, heving been heid, was rend the third time at
iength, section by section, and placed before the Senate for
final congideretion, the question being, "Shall the bill pass?”

Moved by Sengtor Anderson, seconded by Senater Beck,
{het S 1016 be referred to the Fourteenth CQrder of Buginess
for amendment.

An amended motion was made by Senator Ricks, seconded
by Senater Hiebert, that the Senate recess until 1:30 pom. of
this day.

The question belng, "8hall the amendad motion pass?®

The amended motion passed by voice vaote, and the Senale
recessed until 1130 n.m. of this day.

RECESS
AFTERNOON SESSION

The Senate reconvened at 1:30 p.m., pursuant fo recess,
Pregident Leroy presiding.

Roll e¢all showed all members present except Senators
Bllyeu, Klabery, Lannen, Peavey, and Teminags, absent and
excused; and Sepetors Lecy and Little, absent and formally
excused by the Chair,

Prior to recess the Sengle was gt the Thirteenth Order of
pusiness, Third Resding of Bills.

Benator Peavey was recorded present et this order of
buziness.

The President announsed that the mation to refer § 1016
to the Fourteenth Order of Business, Genersl Calendar, was
before the Senate for consideration, the guestion being, "Shall
the motion pass?®




APPENDIX D

Director’s Recommendations for idaho Power Water Rights:

WATER RIGOT
02-160
02-4000A
02-4001A
02-2032A

FACHITY

LOCATION
Swan Falls
Swan Falls
Swan Falls
Swan Falle

(PUANTITY (CES}

Apry, 1 OCTORIR 31

2,150
1,750

JUANTTTY [CFR)
MOVEMEER 1 — MARCH 3]

2,150
1,840
1,460
1536
5,600

Director’s Recommendations for Water Rights Held in Trust by the State:

WATER RIGHT
02-406008
02-4001B
02-2032R
02.2036
02-2056
02-2065
02-2064
02-10135
02-2060
02-2059
02-20018
02-2001A
02-2057
372128
37-2472
37-20710
372471
37-207G9

Faciurry
Swan Falls
Swan Falls
Swan Falls
Shoshone Fatlg
Twin Falls
Rliss

Bliss

Bliss

Lower Salmon
Lower Salmon
L.ower Salmon
[.ower Salmon
Upper Salmon
Lower Malad
Lower Malad
Lower Malad
Upper Malad
Upper Malad

QUANTITY (efs)
APRIL I -~ DCTOBER 3
30
1,460
2,950
1,000
1,050
3,000
12,000
P10
14,000
250
1,300
1,700
6,500
700
630
150
200
100

QuaNTTYY {cfs}
NOVEMBER 1 — MARCH 31

2,800
1,000
1,050
3,000
12,000
1,100
14,000
250
1,300
1,700
6,500
FOG
650
150
o)
104




