Scott J. Smith (ISB# 6014)
RACINE OLSON NYE BUDGE
& BAILEY, CHARTERED
P. 0. Box 1391/Center Plaza
Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Facsimile: (208) 232-6109

Attorney for Robert E. Fuchs (Deceased) and Donna T. Fuchs
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AN FOR THE COUNTY OF TWIN FALLS

Inre SRBA ) SUBCASES: 21-10557 and 21-13013
)
Case No. 39576 ) AFFIDAVIT OF COUNSEL IN
) SUPPORT OF OPPOSITION TO
} MOTION FOR SUMMARY
) JUDGMENT
)

State of Idaho }
s8¢
County of Bannock )

SCOTT J. SMITH, after being duly sworn on oath, deposes and states as follows:

I. I am a partner in the law firm of Racine Olson Nye Budge & Bailey, Chartered,
who address is 201 East Center St., Pocatello, Idaho, 83201. I am the attorney of record for
Robert E. Fuchs (deceased) and Donna T. Fuchs. 1 have personal knowledge of the facts
contained herein.

2. Attached hereto as Exhibit A is a true and correct copy of the relevant page from
the Rexburg Decree decreeing 275 inches from the Fall River to Z. Sunberg with a priority date
of June 1, 1890.

3. Aftached hereto as Exhibit B is a true and correct copy of a transcript of testimony

provided by Z. Sunberg during the Rexburg Decree hearings.
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4, Attached hereto as Exhibit C is a true and correct copy of a deed recorded
12/26/1903 showing that Z. Sunberg as the owner of Lots 1,2, 3 and 4 of Section 7, T8N, R42E.

5. Attached hereto as Exhibit D is a true and correct copy of a deed recorded
12/5/1910 showing a transfer of Lots 1, 2, 3 and 4 of Section 7, TN, R42E to Joseph Seeley.

6. Attached hereto as Exhibit E is a true and correct copy of a deed dated 10/18/1927
showing a transfer of Lots 1, 2, 3 and 4 of Section 7, T8N, R42E to Edgar Barney.

7. Attached hereto as Exhibit F is a true and correct copy of a deed recorded
4/10/1947 showing a transfer of Lots 3 and 4 of Section 7, T8N, R42E to Earl Barney.

8. Attached hereto as Exhibit G is a true and correct copy of a deed recorded
8/28/1959 showing a transfer of much of the Barney ranch (including Lots 1 and 2 but excluding
Lots 3 and 4) to W. S. “Bill” Tanner.

9. Attached hereto as Exhibit H is a true and correct copy of a deed recroded
12/10/1956 showing a transfer of additional portions of the Barney ranch to W.S. “Bill” Tanner.

10.  Attached as Exhibit I is a true and correct copy of a Certificate of a Change of
Point of Diversion dated 4/14/1950.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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FURTHER SAITH AFFIANT NAUGHT.

DATED this d* day of January, 2008.

<.

SUBSCRIBED AND SWORN TO before me this ji day of January, 2008.

SCOTT J. SMITH

LORNA ZUNDEL
NOTARY PUBLIC

- NOTARY Pu?glc FOR IDAHO
(SEPLISTATE OF IDAHO z

Residing at:
My Commission Expires: tf-10- 2O/

Lanan a3
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1.

CERTIFICATE OF SERVICE

1 hereby certify that on the [V\ day of January, 2008, I caused a true, correct and
complete copy of the foregoing docunent to be served by U.S. first-
upon the following unless a different method of service is indicated:

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, Idaho 83303-2707

Copies to:

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

Chief, Natural Resource Division
Office of the Attorney General
State of 1daho

P.O. Box 44449

Boise, Idaho 83711-4449

US Department of Justice
Enviornment & Natl’ Resources
550 West Fort Street, MSC 033
Boise, Idaho 83724

George Nedrow
1361 N 3125 East
Ashton, Idaho 83420

Robert L Harris

Representing: RLF I LLC, et al
P.O. Box 50130

Idaho Falls, Idaho 83405

AFFIDAVIT

class mail, postage prepaid,
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—
S€eTT J. SMITH
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$¢. Anthony Rallrosd Company, 17 inches, Sept. 1, 1901, North Tork of
Snake River. (For station and railroad purposes.)

St Anthony Union Cenel Company, Limited, 30,000 inches, June 21, 1888,
North Fork of Snake River.

St. Antheny Uniocn Cenal Company, Limited, 5000 inches, July 20, 1892,
-North Fork of Snake River, :
(The appropriations are to be reduced after the first day of July in
each year to 25,000 inches for 15 days; then restored to 30,000 [or 15
days: then reduced to 23,600 for the balance of the irrigating season
of the date of June 21st, 1888.) :

Staten, John E. Swan Valley Irrigatioh Company, Limited

Stephens, As R., 280 inches, June 1, 1900, Cooley Spring. -

Stevens, N. H., 130 inches, May 1, 1894, Trail Creelk,

Stewart, Samuel {(deceased), Estate of, by Mary H. Birch, Adminx, and
Mary H. Birch, 500 inches. Apr. 1, 1898, Teion River.

Stewart, Samuel {deceased), Estate of, by Mary H., Birch, Adminx., and
Mary H. Birch, 250 inches, June 1, 1884, Teton River.

Stewart, Thompson, 50 inches, Jume 1. 1840, Badger Creek

Stone, Henry JI., 160 inches, June 1, 1896, Fox Creek,

Storer, Saran, The Farmers' Friend Canal GCompany.

Streeper, C. A, The Farmers' Friend Cansl Company.

Streeper, Howard, 300 inches, June 2, 1889, South Fark of Saake River.

Sugafr{‘i C}){gt}; Townsite Company. (See Hill Ditch Company, and Willard

cks. :

Sullivan, Themas F., sod Mary A., 640 inches, Nov. 25, 1802, North Fork
of Snake River.

Sumrmers, Stephen I., and Willism and Soren Melsoz, 670 inches, June 10,
1885, Scuth Fork of Snake River,

Sundberg, Z, 275 inches, Tune 1, 1890, Fall River. 2/ 7947 5, 0

~Sundberg, Z., 60 inches, June 1, 1894, Black Spring Creek.

Sarnydell Irrigation Ceon.) Company, The, 1,000 inches, June 1, 1583,
South Fork of Snake River.

Swanner, Samuel, 40 inches, June 1, 1839, South Leigh Creek.

Swanner, Samuel, 120 inches, June 1, 1851, South Leigh Creek

Swanstrom, Albert, 180 inches, Aug. 8, 1902, Sheridan Creek

Swan Valley Irrigation Company, Limited, 1,800 inches, June 1, 1900,
Palisade Creek.

Swenson, L. P., Trego Ditch Company.

Sylvester, James. {No right estahl'if:,hed.)

Tanner, A. B. (I M. Fisher, substituted for.)

Tanner, James W., 130 inches, May 1, 19802, Palisade Creek.

Tancer, N. Jr.. 25 inches, Sept. 1, 1855, 5prings on land; also wasie water

. from S. W. Gibbs' land. -

*Tarbet, Albert, 160 inches, July 7, 1898, Darby Creek

Tarbet, Willard, 160 inches, Juiy 7, 1898, Darby Cresk.

Taylor & Cedar Hollow Canal Company. (Part of system cf Idaho Canal
& Improvement Company.) '

Taylor & Goshen Cangl Commpany, Limited, 8.300 inches, Juoe 16, 1900,
from the tail-race of the City Canal of Idaho Falls.

Taylor, Jackson C., 50 inches, June 1, 1896, South Leigh Creek,

Tavlor, John, 175 inches, Oct. 16, 1886, Lyvman or Lyons Creek.
-Taylgr, .Tﬁseph E., 180 inches, Jan. 18, 1905, North Leigh Creck or Spring
reek, ' . .

Teeples, Henry, Lowder Canal Companyv. ,

Teton IrrigaHon (or “Irrieating”) & Manufazcturing Compeny (sned In
#he pame of Teton Irrigation Canal Company), 2,202 inches, June 1,
1884, Teton River, to be diverted at the Bird Headgate nesr the
Teton Mill .

Teton Irrigation (or “Irrigating™) & Manufacturing Company (sued im
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Lo. a8 Hortgogze—-

THIS THDEKTURE wmide Sth ey One thoufend ning hapdrod ©

and ten betwesn ZADH DUNDEERG of Cerstairs

“!
o]
¥
Pl

? the Trovinee of Alberie Tormerly of the

County of Fremont in the State o igeho, Permer, snd WIE J SUNDHERG wife of Zach

Sundberg aforesald, the pertios of the first paxt, and Jogeph Wophl Seelsy of Stin

ﬂ

in the Province of Alvertn, Farmer, the psrty of the szeond parit.

VIINEESET;  Thet the sald parties of the Ti-at puz-‘b for and in connidsrabion
of thao um of Four Thonsand angt fifty(2050) Dollers of lawful mongy of tha United Stotes
of Americe, Lo them in hend pald by the raia persy of e seoond pard, tha =acelpd

whersof 13 hersbhy sclmowiedged do by thesse pressnvns & n.z;t Barpein, 3ell and Convey end
Contirm unte the said party of the socond pord end o his nelra and ssslgne forever,
all thst cerbain Iot, piece oy 955::?_:1 of land situste, lying end being in $ha County
off Trp'non'b and Stals oi'.'f.:in.ha., arid bounded and deseribed as foilows, to-wit:

Tots Omel(l) Two(2) Thres(3) Pour{4) of Seelion Ssven(7) Townanlp elmns{B} Forth

of Range Popty-twol42) . B. F Zeghion {12} Towm Cight
[#) Wortn, of Renge Forty-one{4l} containing 149 535/100 serez, serording o the
Governnens Survey. .
Also 8 op® i’ou'rt.n(éj intersst In wihat is Imovm 88 the MeBse Diteh snd & one
s () Anterest in the _z‘.mml velng teken out Qf Bleck Springs Creek.
SURJECT tu o Korigege of Eighteen hundred{ 1500} Bolla 'a madle” batesen Zach
Sundo®rg end Anmis J. Sundberg an Mortgegors And the Awmerisan Freshold Lend ]‘:‘ﬂ"‘igm 3

hereditaments and eppurtensncas

Togsthar with 811 end singalar pﬁg b en g
thereunto belonging or in eny wire eppertaining end the rpent issues ond yrofits herebo.
T0 HAVE AND 3 HOLD wil ond "mg& sz the uoid premizes together wiin the
appurtenences snd privileges thereunte incidant unto the aald psrty .i‘ the sécan{i
part anf to nls heirs end agsigna Forever, JAod dhs seld persies of the Lirst pert and

their heirs, the szid premisag in 1 of the seid perty

"U’

the Pirst wart

of thie second part his helirs end e
snd their heirs snd ageinst s}l mnd oviry person or persond whomseever lawfully elalming
or %o cleim the same shell and will werrant sod by thees presents forever - defend,

IN VITHESS, YHERECF the seid parties of the first poart have hereunto set their honds
snid sezls the dey and yesr first ebove weitten,

gned, Sesled and Dulivs“ed

in the presencs of ) Zach Sundzerg [Besl)
Cherles W. Moore Annis . Smoterg  (Seel)
Canadmn

Province of Alberts
I DD HERISY CERTIFY THAT on thiz Gth dey of September in the yesr 1010, before me
Oncries W, Moora a Hotary Publlo in and fer ‘the snid Proviﬁca, personaliy app2ered

Zach Sundberg knuwn to me to be $ie person whosze name is subseribed to the within

inatrument, ond scknowledged to me ithot e executed $he ssme.  And I de herghy certify

thet, on this 9th day of Septesber In the yeer 1910, before me the olficer aebove deseribefd . 4

-
4




!

ofiinon G

personally appsersd Anndie J. Sundberg,
'mown 4o be whe perscn whoze home 1S subscribved o ths within Ingtruwent, 45~

oribed et a marriasd w oman! end upen an oxemipatlion without the heering of hew
% 14

musbund, T zede her scgueintsd with the contenis of she ipgtrowent, ond tThereupon

she acknowladgad to a2 thet she suacuted tha sewe, ond shet she does nos wish

to retreed sich execubion.

B

WIURROR, T heve hersunto set my bend end affixed vy officiel

358

IN WIS

]

senl the dey snd yezer in shis certificete first sbove wrliten.

A Wotnry Public in end for the Provinpes

¥y commizsion is gerpetundl . of Llberta {Beal)

Filad fop record ai the reguest of Jojhnston & Ritehle =% & Ao Mo, Detepper

Stk 1910

b : T. W. Oerey, Rocovdor
No. TAD2E TRFARTIERT 0F TUE IHTFRIOR,.

UNITED STATSS 1.0 OHFIOE DLAQKFOUT,IDATD.
serinsl ¥o, 0384

. Ruceipt No. 857467

CERTINICATE. hecember -1, 1920

residing oh Rexvurg in Premont Oounty, Stete of Tdabo on this dey purchased of the

Roplster of this offfic2 the E";EEE' Beotion 28; BY ¥EE Sectien 33 Tovmsbhip § North
‘

Renge 40 Bast, Beiss Merldlsn, [dsho, containdng 15D meres, nd thE reie of on®

the 2mid Celoh V. fnderzen hus mede, peyment in full as veguived by low.

How, thersfore, be 1 kpowm, thet, on presentatien of this Cort-

S ricata to bhe COMMIGSIONER OF TIE GFAIRAL LAND OFFICE, the seid Calch V. Andersom

F . 4 s s
‘ihall be sptitled to reoeive o Potent for the lot sbove described

Herwy %, Xiefer, Reglsber

Wilad Tor recerd ab the veguesy

i1%8r st 4-50 P. M., Degewxber 7th 1910

c.
o
i
-
=
.
=
=

I. ¥. Corpy, Ascorder

BY Rese D, NMiller, depuly

I7 I5 WEREBY ORERTIPIED, .theh, in pursusnce of- Tawr, Qaléb V., Andsrson

doller apd 295 gsnt pEr oscre, snounting to Twe hundezd Dollars andy csnts, for whieh.
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et By
A Ehecrreasad EooaotFedlN oaon, EREZIRELNS . Ef?ﬁ s o

R (TPALTE ]

WARRARTY DEED
Yn Brm e . .
day uf Mohober i the year of our Lowd
Lotwenn
wile
of thie Conuty of  Sargpets . Usal , the part of the first
yrt, o
u o A |- ] i i F i - .
of the County af Froemoent Stateof  Tdeho , the part oy of the second part,

ait, Jor and in considersiion of e sum of

SPITNESSETH: That the suid port 15 of the fir

Four theusang end no/100 DULTARS,
Lawha) money of the United Seates of Amwoica, o Then i hand poaid b the said et F of vie secand part, the seoeipt
] } X 3 par, .

wherenl {5 hereby achnowledpad, Bt ¥2 grantad, bargained a

SELL, CONVER and CONFIRA unia the suid part ¥ of the seeend part, and Lo
that eerlaia Iot, plece or prircel of hand s vhe County of Fromony as

o, Iving and being

4

iR bg:1,8,32 -
Se Tewnghip & 149,85
% so & one~ cuarber known
guarh 5% in She canal being taken cub of Blzcl Creel

opetier with all and sinpular the fenements, hereditmients and agg ; iring, and the
version end reversions, remainder and remainders, wil tho rents, bsucs pnd prohts thereof, and all exisie, right, tde and nterest i aad

feg ol che frst park,

. 03

TO HAVE AXND TO HOLD, Al aud singubir, the above ientioned snd L hed prestizes, wopethor with the appurtenances, wnio

e suid part of the seeond part, Lo hiis fwies sird ussigns forever,  And the sod part 3138 of the Grst
psrt,end 3 helr heirs, the saiq premises is she quict and peaceslie pussession of the said parl F of the second
=Pl i It

part, hls hehrs and assigng, age
d ryery porson or persuns whamsaever, vty
difend.

the said parl 128  of the (st part and’ thelyr hugivs
iy o to claim the sane, shall and will warrant any, and by

e N WITNESS WHERIGE, The said pary 163 ul the | st i ¥ horewato el Lond 77 oaned sexl B

Jos.t. Sealey

reed €

, Seedod wpd £

Prosence &f

, L. Fetsrson Cslin Sasley

sg . i I
j"' Gn this 1ath day of Cetober i the vear 10 57,
a , Notary Public in and Jor endd County and Srate,

geley, bis wife

&t be the persosl & avhinge name $ are
executey] the rame

Az

TES WOV, 1 have henaunito

Pand awd all
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War anty Deed
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STATE OF IDAHD,
County of ) Framont

AT

Raiph Littom,

te the porson g whose numB_B" Era .,

IN WITNESS WHEREGH, I fnie riurfz'unao sel'iny honid nnd aipxed vy oficial seak, the

iranliad;ayi 19 pldses

- i]um;l 'UI‘1H‘.!.\M“D£‘SNG§H:.SEHIH&
i,
ol &fitas







g i BODK, Amg‘z:gﬁgsﬁnx

THIS THDENTURE, Made this 20th day of Aprily 1956 by and -
between LILLIE BARNEY of the County. Fremont, Siote of Idaho,
the party-of the first party and TANHER ‘and NETTIE TANHER, -
his:wife, of the County.of “Jeffersen, Etate, vf Idaho, the parties

of the second part..

' WITNESSETH, That the said paity of the first part, for and in
consideration of the sum of Tweniy-Ome Thousand {521,000:00) -
Dollars lawful ‘moriey of the United States of America,. to her. .in
hand paid by parties of the secdnd-part, thé receipt whereof B
hezeby atknowledged, his granted; bargaifed and sold,” ahd by .these
presents do-grant, bargain, sell; éofvey and confirm unio’ the-sald
parties 0f the' second part and to their heirs ‘and assigns. forever,
ali.the following described read estate, sitdate in ‘the County of |..
Frement, State of 'Idaho, towit: oo o PR Sl

. ‘ofSection 13 Lots 13 b and 7, Jed o |
] C Ba Maj.. L

‘Lots- B, 9, 13, and 14, th 4, the NELSEL, and the -
SEE,'a11-1n,5ectiun~6,;and:Lo i and 2,7the NWdNEE, and ihe'f
NEgHW,. a1l in Section .7, 4 111 -in . Towns] ofth Range
A2y ET R o)1k

~Commencin

also known-as. the Ml
ning thefice Hortheasterly
aid-rivei_TDUQfget{{thgn;ejSopth

* L
" on 50Ut

‘4t a 90% angle-15ifen
igh'watgr 1 ]

b 3
.and “appurtefian
rights thereunto b
‘reversio :
.and ‘pro¥
the said
he




i the partiecs of the second party “Hnd toothe'r Heirs and assigns
forevers And the soid parly of {irst Ly and her heirs,
the gaid premizes in the quiet an POS AR
Laid parties of the secend pact -nnd'the;z anvﬂ ERE3:
agpinet the said- party nf! irst part . and T heirs
all and every person amdpe g ¢
or te cialw the gome heor pros enb
{ovever D n. .

Til TTRESS WMER : 5 ; pari’ han,
Nerdunfo eet her hend and seal :
uritten. S

ggned, sealed and delivered .
Cy SEE/EC

' OF TDAMO

persunally appearéd LILLTF BARNEY a. wlduw,

\my Commission







HUK. - 64 PABEZUT
6

THIS mnmrmzs..mm tlis...
EARL,..

f » County of.
Iba parti@S.. of the first part and

SSETH, that
'I'EN._AND ND/J.DD-
tawtul monsy of tho Uniled States of Amenna, .

ENEM. in hand pald by tho parsls the socond part, thi teceipt whsteot in-hote
ha"iIE dranfad, bargeined, eold; and By thees protents, do...... grank, bargmn. solf ami convay b
the zaid pert188.. of the second part, ind do. %
real eatats, sifuated in........ ChESLer.

Stats of Idaho, to-wit: o

The' SE&SE%, of Section 6 and the: NE&NE& of .5 ]
7, 811 in Township &, North Range 42, LiB.M.; o=
gether' with 45 acre féet of Island Park Reservo
stgrage water in the Fremnnt-Maﬁisun Irriga.tio
trict

} TOGETHER wrlh all anid elngular ths‘fanamm!a ) red:‘famenfa and appurtenence thereunt%: be!nng

- mg or in Bnywiss apper!arrﬁng, ant the reversion and revefslons; remainder” and retnaitiders, . :
* and profits tharet; dnd alf estate, 1 ﬁ’Hs and nfotest i and fo .ha ik

uf tka sajd 135 of tﬁa ﬂrat ar,

TO HAVE AN.D TD HOLD, and ngu!ar the abovarmenhoned end descr

" iwith the' pputtenantas anto-the: pork. 1E8..

- And the anid par!iBS "of tha first phrd; anid
"+ possegsion of the waid parie.s ... of. tha am:md
- of-Hs frsb- ey e
g |




1)
%,

£
E
£
|
g

‘ .a‘n tha year 19 56 bafnrs ma

ary Puablic in nnd for said State, persnnal!y appeared
A.Harnay,

oivledgerd

IN- WITNESS WHEREOF I have haraun!o sat .my hand a.nd affixed my aﬂi::m! sen!
R tha day and Yent i fhfs l:ert:ﬂcala ﬂrst abuva tvﬂttan
: 'ublic for tﬁ: S afa. f Tdeho,
B Resrdmg nt Sexputs

trument

& hereby certily that this ins

T T A S S S A




AFFIDAVIT



5TATE OF 1L HO
DEPARTHENT OF RUCLAVATION
CERPIFICATE OF CHANGE OF BOINT OF DIVERSINN OF TOREED WATER RIGHTS

No. 2D4

e esrar, 224 o T 0 G, SFAR, JUAARLBSBIRE 50 Bl BBl T0n b 4 B et
owmer of ond pming & certein.wster righi.fef. ?mw L} Srebia feat par. neo “of -
the weters of ¥all River nith priori$y of Juns 3, 1820 snd for ons and two tenths '
{1.8) oubie feet per sepcnd of the waters of Black 8pring Cresk wih priority of
June 1, 1894, sald weter being decreed Bp L. Sundberg by Judge 5. ¥. Stevens
of the District Court of the O6th Judielal District of the Stste of Jdebo, in end
for the County of Fremont, in the oess of

EEYBURG TRAIGATION COMPANY, a% al
FPleintifls,

TE o

TETON IPRIGATION CAMAL COMEANY, =% al
Dafendants,

seid decres besring date of December 18, 1910 snd being appurfanent to the fel-
lowing desgribed lands, bo-wit:

lotz 1, 2, 3, sxnd 4, Section 7,
Torsskip 8 Workh, Renge 42 Bast, B.H..

Must endd 4seres bis been enisred in _t«h‘@__z‘qcords ef tha Jepargment
of Reolsmstion of the Stete of "zdaho, in Volume- B of Decrees, »gj_m:.ing t

Page 450,

And that mow, upon the epplicstion of Edgar Bermey, of 5t. Anthomy,
Ifého, for & Cert¥ificsie of Change of Point of Diversisn for B.2 opbic fesd
per seoond of %he ®eters of Fell River snd Black Spring Creek, mede bsiors the
Btate Reclsmation Enginser of the Stete of Ydahe, and said application heving
been greated, the right fo ghenge such point of dlversion is HEREEY GRANTED.

Thet ssid change of point of diversion shall not modify in effect

seid—ieproad-water Tight; or-plece-of
sny givenm tims tc sn smount sctuslly needsd snd bemeficislly ussd for suseh
purooses, and shall not excesd the Iollowing empunt, to-wit;

4 gubie fest per sseond Trom Fell River with Priority
of June 1, 1890,

1.2 cublc Teet per second from Black Spring Cresk with
priorliy of June 1, 1804,

Thet the water rights pbove deseribed have hersiofore heem diveried
from Fall River sné Hlsck Spring Cresk .with pointb of diversion in the SWi Seotion
18, Township 8 Worth, Resge 42 Fast, B.M. -0

Thet the wéter rights sbove demcribed will herssiter be diverted fmm,- -
seld etrpems with point of diversion in the 5B% Section 35, Tewnship © Worth, -
Renge 43 Ess%, B.M, -l

I VITRSS WHOWEOR, I bave hersunto set my hand and caused the official
sgal of the Department of tlscTa..ﬁtion of the 3tate of Idzho, 1o be narsu.uto aifixad
at Boise, Idsho, this l4th dey of April, 1950, ’

)hw&ee St g

MARK H. KULP
Ht¢ste Reolemation Engim 5]




