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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
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In Re SRBA
Case No. 39576

IDAHO POWER COMPANY,
Plaintiff,

V.

STATE OF IDARQ; C.L. "BUTCH" OTTER,
Governor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER
RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources
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Defendants.
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MOTION TO AMEND AND
RECONSIDER COURT’S
SCHEDULING ORDER OF
DECEMBER 20, 2007 AND
MEMORANDUM IN SUPPORT
THEREOF




INTRODUCTION

Plaintiff Ideho Power Company {"Idaho Power"), by and through its undersigned counsel
in this action, submits this Motion respectfully asking the Court to: (1} amend its Scheduling
Order of December 20, 2007 ("Scheduling Order") with respect to the timing of the exchange of
expert witness disclosures and reports among the parties; and (2) reconsider the Scheduling
Order insofar as it names the Idaho Ground Water Appropriators ("IGWA”) a party to this
action.

ARGUMENT

A. Motion to Amend Scheduling Order Regarding Expert Disclosures and Reports

Tdaho Power filed its Complaint in this action on May 10, 2007. On May 30, 2007, the
Defendant State of Idaho filed its Motion to Strike or Altermatively to Dismiss the Complaint and
Petition for Declaratory and Injunctive Relief, which was heard by the Court on June 25, 2007,
The Court issued its Order on the Motion on July 24, 2007, staying the proceedings until the
close of the Objection period for Basin 02, except to allow discovery among the parties to
proceed. Idaho Power and the State propounded and answered discovery during this period.
However, as discussed below, this is a complex case and substantial discovery activity remains
t0 be undertaken. A Stafus Conference and hearing on Idaho Power Company’s Motion for
Continuance of Stay was held December 18, 2007. The Court granted the continuance of stay
except to allow summary judgment motions to proceed.

On December 20, 2007, the Court issued the Scheduling Order setting forth the timing of
the proceedings and setting the matter for trial. The Scheduling Order requires Idaho Power to

make its initial expert disclosures, with accompanying expert reports, on April 22, 2008.
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Defendants are required to make their initial disclosures on June 23, 2008, Idaho Power's
rebuttal reports are to be made on October 7, 2008 — nearly four months later. This schedule
does not promote judicial efficiency, is inappropriate for litigation as complex as this case, and is
prejudicial to Idaho Power.

The Swan Falls Settlement that is the subject of this litigation is a result of years of
history and negotiation, both before and after the Swan I'alls Agreement was executed. The
Settlement is in fact the genesis of the SRBA, and is a key to water rights administration in the
Snake River Basin. This litigation is based on that history, and implicates the administration of
interconnected ground and surface water in the Basin. Properly preparing this case for trial will
require the parties to analyze tens of thousands of pages of documents, undertake numerous fact
witness depositions, and develop the testimony of experts who can address the factual basis for
the allegations in the Complaint. This will require a carefully thought out discovery schedule
that will aliow both sides to adequately develop evidence to be adduced at trial.

The first problem with the Court’s current schedule is with the date for initial expert
disclosures (April 22, 2008). The State filed a broad motion for summary judgment on the eve
of the December 18, 2007 status conference. Although the State has not yet filed its brief in
support of its motion, Idaho Power anticipates the brief will raise fundamental issues in the case
that may require an extensive response. As a result, the parties will be consumed by briefing and
argument on that motion through the end of February. It will be extremely difficult for Idaho
Power to work with appropriate experts and for the experts to develop reports in that time frame,
given this briefing.

In addition, despite the parties’ efforts to date, considerable discovery remains to be

undertaken, including the taking of numerous depositions of individuals included in the
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Idahe Power Company’s Motion to Amend
Scheduling Order




extensive potential witness lists of the parties (The discovery responses o date have named a
total of 76 individuals as potential witnesses). Many of these witnesses are out of state, or will
otherwise be difficult to locate and coordinate. Moreover, the parties have not yet engaged in
substantial production of documents, which will entail several tens of thousands of pages.
Review and organization of these documents will be necessary for deposition preparation.

Moreover, it may well be necessary for Idaho Power’s experts to review documents
produced in the case. Indeed, Idaho Power has already encountered difficulty locating certain
documents which may be relevant to expert analyses, and if such documents are not Jocated
would need to obtain them through discovery, only afier which would they be available for
expert review and consideration. Although expert reports can presumably be amended if
necessary to reflect Jater documents produced, it would be more expeditious if initial expert
reports were delayed until document production and depositions of fact witnesses are more
complete. The Scheduling Order requiring completion of Idaho Power's expert disclosures and
reports by April 22, 2008, less than two months after the completion of the summary judgment
proceedings, is therefore prejudicial to Idaho Power. The alternative schedule proposed below
would Iessen such prejudice and would still maintain the currently set trial date.

The second problem with the Scheduling Order is with the date for the production of
expert rebuttal reports (October 7, 2008). This date is approximately six months after the date of
Idaho Power’s initial reports (April 22, 2008), and four months after the date of the State’s initial
reports (June 23, 2008). Idaho Power believes this length of time between initial and rebuttal
reports is unnecessary for both parties, and that this time can be shortened so as to better

coordinate the initial reports with fact discovery and document production.
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For these reasons, Idaho Power moves this Court to amend its Scheduling Order as to the
close of discovery and the disclosure of experts and expert reports, to reflect the following:

July 29, 2008 — Idaho Power's/Participants’ Initial Expert Disclosures and Rule 26(b)(4)

&

Reports.

s September 29, 2008 - State's/Participants’ Initial Expert Disclosures and Rule 26(b)(4)
Reports.

s October 27, 2008 — Idaho Power's/Participants’ Rebuttal Expert Disclosures

e November 10, 2008 - Close of Discovery.

R. Motion to Reconsider Court’s Scheduling Order Declaring Parties

In its December 20, 2008 Scheduling Order, the Court stated, “[a]ll parties who filed
objections or responses to any of the subject water rights claims set forth below in regards to the
issue of ownership of the claims and/or interpretation and application of the Swan Falls
Agreement as it pertains 1o the subject claims are parties to Consolidated Subcase 92-23.7
Scheduling Order at p. 1. Based on the Court’s review of the files in the individual subcases, the
Court determined that IGWA is such a party. Id.. p. 2.

Tdaho Power respectfully requests that the Court reconsider its Order with respect to
IGWA’s status as a party, based on the applicable provisions of statutes and rules of this Court.
Administrative Order 1, which dictates the procedures to be followed in the Snake River Basin
Adjudication states, “{a]ny party to the adjudication, who is not a party to a subcase may seek
leave to participate in a subcase by filing a timely Motion fo Participate.” Administrative Order
I ("AO1"), Procedures in the SRBA, Rule 10(k). A "party" to the SRBA is defined as “{any
claimant as defined in L.C. §§ 42-1401A(1) and (6).” /d. at Rule 2(q). A "claimant” is defined in

1.C. § 42-1401A(1) as “any person asserting ownership of rights to the use of water within the
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state of Idaho or on whose behalf ownership of rights to the use of water is asserfed.” (emphasis

added). A "party" 1s any person who is served or joined in an action. ldaho Code §§ 42-
1401A(1) and (6).

IGWA is an organization representing a collection of both organizational and individual
water right claimants and appropriators. IGWA is not a claimant in the SRBA pursuant to Idaho
Code § 42-1401A(1) and (6), does not assert the ownership of the use of water, is not one on
behalf of which the ownership of the use of water is asserted, is not a named party to this action,
and has not been joined in this action by any named party. Moreover, [GWA is not a named
party in the Complaint and is not a party to the Swan Falls Agreement. Therefore, IGWA has no
standing to participate in this action.

Significantly, a Special Master in the SRBA recently determined IGWA’s Jack of
standing on this same basis. On January 3, 2008, Special Master Dolan, in his Order Denying
IGWA’s Motion for Reconsideration of Order Denying Motion to Participate Subcases 01-1J, et
al. held:

The IGWA is not a party to the adjudication or a ciaimant and hence, may not

participate in these subcases. Neither is the IGWA entitled to infervene of right or

by permissive intervention because it has not asserted ownership of rights to the

use of water nor has such ownership been asserted on its behalf. As noted before,
the IGWA merely represents water right holders.

Order Denying IGWA’s Motion for Reconsideration, Subcases 01-11, et al., 1/3/08, p. 3.
(emphasis in original} {(attached as Exhibit A). Special Master Dolan’s holding in the 01-1J
subcases is equally applicable in this action. IGWA cannot be a party in the SRBA because it 1s
not a claimant in the SRBA, does not own water rights, and is not a named party to this action or
a party to the Swan Falls Agreement. For these reasons, IGWA cannot be a party to these
proceedings and should be excluded from further participation. Idaho Power requests the Court
reconsider and clarify its Scheduling Order and determine IGWA is not a party to this action.
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Counsel for [daho Power telephoned counsel for the State regarding this motion prior (0

its filing, but was unable to establish contact. Counsel request a hearing on this matter, and a

notice of hearing is filed concurrently herewiih.

CONCLUSION

For the foregoing reasons, Idaho Power respectfully requests that this Court amend its

December 18, 2007 Scheduling Order to adopt the alternative schedule regarding expert

disclosures and reports proposed herein. ldaho Power also respectfully requests that the Court

reconsider its Scheduling Order and confirm that [IGWA is not a party to the proceedings in

Consolidated Sub-Case 92-23.

JE

Dated this i day of January, 2008.

IDAHO POWER COMPANY

James C. Tucker, Esq.

Senior Attorney, Idaho Power Company
1221 West Idaho Street

Boise, ID 83702-5627

James S. Lochhead, Esq.

Michael A. Gheleta, Esg.

Brownstein Hyatt Farber Schreck, P.C.
410 17™ Street, Twenty-Second Floor
Denver, CO 80202
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By:

/ohn K. Simpson, ISB No. 4242
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Attorneys for Idaho Power Compary
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I HEREBY CERTIFY that on this L day of January 2008, T caused to be served a true
and correct copy of the foregoing IDAHO POWER COMPANY'S MOTION TGO AMEND
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Lawrence Wasden 7 U.S. Mail, Postage Prepaid
Steven Olsen __ Hand Delivered

Kart T. Klein _ Overnight Mail

Michael C. Orr Facsimile

700 W Jefferson, Room 210

P.O. Box 44448

Boise, ID 83711-4449

Attorneys for Defendant, State of Idaho

IDWR Document Depository _“/_/_ U.S. Mail, Postage Prepaid
PO Box 83720 ____ Hand Delivered
Boise, ID 83720-0098 ~__ Overnight Mai}
~ Facsimile
United States Department of Justice “__“_/_ U.S. Mail, Postage Prepaid
Environment & Nat’] Resources Div __Hand Delivered
550 W Fort Street, MSC 033 __ Overnight Mail
Boise, 1D 83724 _ Facsimile
Chief, Natural Resources Division 4 U.S. Mail, Postage Prepaid
Office of Attomey General ____Hand Delivered
PO Box 44449 ~ Overnight Mail
Boise, 1D 83711-4449 _ Facsimile
Randall C. Budge 7 U.S. Mail
Candice M. McHugh ____ Hand Delivered
Racine Olson Nye Budge & Bailey, Chtd.  Ovemight Mail
P.O. Box 1391 __ Facsimile

Pocatello, DD 83204-1391

Atforneys for Idaho Power Company
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