
ews (Former Klansman gets 60 years in slayings ( A&B Irrigation District 
The Associated Press 

PHILADELPHIA, Miss. - 
Former Ku Klux Klansman 
Edgar Ray W e n  was wheeled 
before a judge Thursday, an 80- 
year-old relic of Mississippi's 
hate-filled past, and sentenced 
to 60 years in prison for the 
1964 slayings of three civil 
rights workers. 

Killen sat in his wheelchair in 
a bright yellow jail uniform and 
stared straight ahead, stone- 
faced, offering no remorse and 
no explanations, as Judge Mar- 
cus Gordon gave him the maxi- 
mum and closed one of the 
most shocking chapters in the 
movement to end segregation 
across the South. 

"Each life has value. Each life 
is equally ,as valuable as the 
other life and I have taken that 
into consideration," the judge 
said. "The three lives should 
absolutely be respected and 
treated equally." 

In imposing the prison term, 

Please see SENTENCE, Page A2 

Betty Jo Ki!len, 
left, visits briefly 
with her 
husband, Edgar 
Ray Killen, as he 
Is taken out of 
the Phlladelphla, 
Miss., courtroom 
after being 
sentenced 
to three 
consecutive 
20-year terms 
In prison for 
each count of 
manslaughter for 
masterminding 
the 1964 
slayings of 
three civil 
rights workers. 
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"They put this water on lands I 1 
that were not under their per- 
mi t ,~  said jeMey Fereday, attor- trict did not return messages 
ney for Aberdeen-American left The 
rail< The law states that water can 

I can no longer reuse runoff 
By Michelle Dunlop 
Times-News writer 

BOISE - A&B Irrigation Dis- I Last we knew: The 

trict can no longer recapture its 
runoff irrigation water and use 
it t~ water additional property, 
the Idaho Supreme Court says. 

T . , ~  irrigation district has col- 
lected runoff water in ponds 

A U". 

I The attorney for the AWlB dis- Please see IRRIGATION. Page A2 

and reused the water to irrigate 
2,363 acres over the objections 
ofthe state as well as goundwa- 
ter districts like Aberdeen- 
American Falls. The state and 
Aberdeen-American Falls con- 
tend those 2,363 acres are not 
covered under A&B's original 
water right, which allows the 
district to irrigate about 62,604 
acres of land in Jerome and 
Minldoka counties. 

use of runoff irrigation water. 
I The latest: The court af- 
firmed a distr~ct court ruling 
that precluded A&B from 
using its excess water to irrl 
gate add~tional land. 

What's next: A&B's 
water rights for roughly 2,363 
acres that are not covered 
under its original right will re 
ceive a 1994 water pr~ority 
date. 



said. 
If A&B wants to treat the 

water in its drainage pools as 
something other than ground- 
water, the court said, the district 
would need to seek a new water 
right for that source to use it on 
the 2,363 acres. 

Given the current status of 
the Eastern Snake River Plain 
Aquifer, the irrigation district 
wouldn't stand much of a 
chance of obtaining a new 
water right. 

The Supreme Court agreed 
with groundwater users and the 
state that "should A&B find it- 
self in the unique situation of 
having more excess drain 
and/or waste water than it can 
reuse on its appropriated prop- 
erties, Idaho water law requires 
the district to diminish its diver- 
sion." 
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Witnesses said Killen round- 
ed up carloads of Klansmen to 

Roadless - 
Contlnued from A 1  

"None of us know what the 
outcome will be," said the Re- 
publican governor, who in 2001 
led a state lawsuit against the 
Forest Service over Clinton's 
roadless rule. 

"If we do not have any sug- 
gestions of any changes to an 
existing forest plan, that's what 
I'm going to submit," he said. 

"Governor Kempthorne is 
sending a clear message that we 
can work together to coopera- 
tively conserve inventoried 
roadless areas within our nation- 
al forests," Agriculture Secretary 
Mike Johanns said in a news re- 
lease. "USDA is' committed to 
working closely with leaders in 
Idaho and in every state that 
contains roadless areas to deter- 
mine the best course of action." 

Colorado Gov. Bill Owens has 
appointed a task force to gauge 
public opinion on roadless 
areas. 

Governors of Utah and some 
other western states are opting 

Cotterel 
Contlnued from A 1  
tives listed in the BLM's docu- 
ment. If approved and built, the 
proposed project could pro- 
duce up to 200 megawatts of 
clean renewable energy,, which 
is enough to provide electricity 
to approximately 40,000 homes. 

A team of specialists from the 
BLM, assisted by an environ- 
mental consulting firm and 
other cooperating agencies, 
prepared the document analyz- 
ing the potential effects of the 
project. The outcome of the re- 
view will determine the direc- 
tion the proponents, Boise- 
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across the country, exposed th 
death of Southern resistance t 
integration, and helped spee 
passage of the landmark Civ 
Rights Act of 1964; the case wa 
dramatized in the 1988 movi 
"Mississippi Burning." 

On Thursday, Killen wa 
brought before the judge in th 
wheelchair he has used sinc 
he broke his legs in a loggin 
accident in March. He was nc 
breathing through an oxyge 
tube, the way he was when th 
verdict was read. 

During the sentencing, mor 
than 25 armed law-enforcc 
ment officers stood against th 
walls of the 200-seat, oak-par 
eled courtroom, with Killen 
relatives on one side of the aisl 

not to petition for changes i 
existing forest plans. 

The process has been crit 
cized in Montana an 
Wyoming as an expensive exei 
cise for cash-strapped statc 
who still must get approvi 
from the U.S. Department ( 

Agriculture to alter national fo; 
est land uses. 

Because of litigation and tk 
Clinton-era prohibition on dt 
velopment, Forest Servic 
plans to open some roadle: 
areas to vehicles and in dust^ 
have been in limbo since thc 
were drawn up after a round ( 
public input more than 
decade ago. 

Those plans called for prc 
tecting 1.37 million acres : 
federally designated wilderne: 
in Idaho, prohibiting roac 
building on 2.28 million acrt 
and opening 5.66 million acrt 
to timber harvesting, minin 
oil and gas wells and motorize 
recreation. 

Industry officials applaude 

based Wmdland Inc. and Shc 
Wmd Energy Inc., may take i 
potentially installing wind tu 
bines along the Cotterel ridge. 

Copies of the document ha\ 
been mailed to key contacts, i~ 
terested groups and individual 
The draft environmental in 
pact statement also will t 
available at local public libraric 
and selected BLM offict 
around the state. 

Additional copies are avai 
able upon request, either i 
paper copy, compact disc, I 

online at www.id.blm.gov/pla 
ninglcotterel. 













Jones, Doug 

From: 
Sent: 
To: 
Cc: 
Subject: 

Shaff, Don 
Friday, May 10,2002 12: 1 1 PM 
Jones, Doug 
Spencer, Nick 
RE: Background for A&B question 

My reaction is Explanatory Remark. The PODS described do not directly to the relift pumps from the drains. One of the 
advantages for an irrigation district is the ability to use and re-use water within the boundaries of the district until such time 
as they lose control of the water to reuse it. 

A case in point of losing control is hypothetically the district is using a drain to collect sub-flow water from fields and to 
carry water away from the canal or lateral for the purpose of delivering water through the system. As the drain leaves the 
district without further controlling means (e.g., a pump or ditch) by the.district further downstream, a farmer in the district 
wants to appropriate some of the drain water by means of her own pump. From my understanding of the law, the Dept 
could issue the farmer a permit to appropriate the water albeit still within the district. 

The fact A&B has a number of controlling works to use drain water has nothing at all to do with diverting ground water from 
the point described in the points of diversion listed. For this reason, the Explanatory remark merely acknowledges A&B 
may collect and re-use water once diverted from the original source but the water is not taken from a source that has 
public water. The water A&B may re-use is water already appropriated by them. 

Don 
dshaff Q idwr.state.id.us 
2081327-7932 

From: Jones, Doug 
Sent: Friday, May 10, 2002 11:17 AM 
To: Shaff, Don 
Subjed: Background for A&B question 

Don, 

The question I mentioned in our phone call this morning is with respect to the correct locationhype of remark for the 
A&B Irr Dist rights. The remark reads: "Relift drain pumps used within the boundaries of the district for reuse of return 
flow". Dala and Ling want it on each right. My 1012001 drafts did not have it and thus their input to Nick dated 
1 112001. 

The following is an excerpt from a message earlier this week to Nick: 

" .... I think I had the remark classed as a POD-type in the original ADR based on the amended claims. This would 
cause the remark to print in the body of the recommendation along with the numerous well locations. It was not on the 
original recommendations from 1 992. 1 do not believe the POD legal descriptions involve these relift pumps. 

My quandary is whether the remark is a POD remark or an Explanatory remark. The difference being that the 
Explanatory-type remark would not appear on the decree, but would appear on the ADR. I need to get with Don, and 
maybe Dave, to understand where the remark belongs. If the remark is informational and does not elaborate on the 
recommended element (in this case POD) then I believe it would be appropriate as an Explanatory remark." 

What do you think? 

Thanks. 

Doug 



Jones, Doug 

From: 
Sent: 
To: 
Subject: 

Dala Walton [DWALTON@pn.usbr.gov] 
Thursday, November 01,2001 354  FM 
Djones@idwr.state.id.us 
A&B Irrigation District Amended Director's Reports 

Doug 

Kathleen and I were j u s t  t a l k i n g  t o  Nick Spencer .  We have no ted  and Nick agreed  t h e  
r e l i f t  remark under p o i n t  of d i v e r s i o n  was i n a d v e r t a n t l y  l e f t  o f f  and should  be 
r e i n s e r t e d :  

" R e l i f t  d r a i n  pumps used w i t h i n  t h e  boundar ies  of t h e  d i s t r i c t  f o r  r eu se  of r e t u r n  f low."  

On each c la im 
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ROGER D. LING 

BRENT T. ROBINSON 

JASON D. WALKER 

TIMOTHY J. SCHNEIDER 
ASSOClATES 

LING & R O B I N S O N  
ATTORNEYS AT LAW 

615 'H' STREET 

P. 0 .  BOX 3 9 6  

RUPERT. IDAHO 8 3 3 5 0 - 0 3 9 6  

March 4 ,  2002 

M r .  David T u t h i l l  
Idaho Department of Water Resources 
1301 North Orchard S t r e e t  
Boise ,  I D  83706  

AREA CODE 2 0 8  

TELEPHONE 436-4717 

FAX 4 3 6 - 6 8 0 4  

RE: Boundary of A & B Irrigation District showing 
the general description in which the water 
riqhts of A & B Irriqation District are used. 

Dear Dave: 

I have enclosed a map of t h e  A & B I r r i g a t i o n  D i s t r i c t  w i th  
t h e  boundary marked thereon ,  showing t h e  gene ra l  d e s c r i p t i o n  of 
t h e  a r e a  w i t h i n  which t h e  t o t a l  number of acres developed by A & B 
I r r i g a t i o n  D i s t r i c t  a r e  l o c a t e d  a s  provided by I . C .  542-219. I 
b e l i e v e  t h a t  we are now prepared t o  proceed wi th  t h e  expansion 
c l a i m s  of A & B ~ r r i g a t i o n  D i s t r i c t ,  r e s e r v i n g  on ly  t h o s e  i s s u e s  
r e l a t i n g t o t h e u s e  of d r a i n w a t e r  and s u b r o g a t i o n c l a i m s i n  r e g a r d  
t o  t h e  expansion c la ims .  You may r e c a l l ,  t h e  only  i s s u e  t h a t  
needed t o  be r e so lved  by t h e  f i l i n g  of t h i s  map w a s  t o  i n s u r e  t h a t  
t h e  p l a c e  of use  of a l l  t h e  c l a i m s  by A & B I r r i g a t i o n  ~ i s t r i c t  
was inc luded  w i t h i n  t h e  map a r e a .  

Very t r u l y  yours ,  

TRANSCRIBED I N  THE ABSENCE 
OF ROGER D. LING AND MAILED 
WITHOUT H I S  PRIOR REVIEW AND 
SIGNATURE TO AVOID DELAY. 

Roger D. Ling 

RDL: j b  
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ROGER D .  LING 

BRENT T. R O B I N S O N  

J A S O N  D. WALKER 

TIMOTHY J. S C H N E I D E R  
ASSOCIATES 

ATrORNEYS AT LAW E A  C O D E  2 0 8  

615 'H' STREET --.JT?$ 439-4717  

P o e o x  396 

RUPERT, IDAHO 8 3 9 5 0 - 0 3 9 6  

m C - F ? V  E D 

OCT 2 5 2001 
Deperbnent d Water Resourcss - Region 

Nicholas B. Spencer, Esq. 
Deputy Attorney General 
Idaho Department of Water Resources 
1301 North Orchard St. 
Statehouse Mail 
Boise, ID 83720-9000 

RE: A & 8 Irriqation District Claims 
Nos. 36-2080, 36-15192, 36-15127A, 36-151278, 
36-15193A, 36-151938, 36-15194A, 36-151948, 
36-15195A, 36-151958, 36-15196A, and 36151968 

Dear Nick: 

We have reviewed the October 2, 2001 Recommendations of the 
Director for the above water rights. It seems to me that the 
Department, A & B Irrigation District, and the Bureau of 
Reclamation are the entities with the most extensive knowledge 
in regard to these claims. For this reason, I am writing only 
to you, with copies to the Bureau, at this time, in hopes that 
we can resolve some of the issues. The issues as to individual 

,& klaims are as follows: 
&\,. 

R w ~ ~  ,@ 1. Water Riqht No. 36-02080 should show a place of use of 
, 62,604.3 acres. (Recommendation shows only 62,604 acres. ) The ot! 

&,I license shows 62,604.3 acres. 
@* 

2. Claim No. 36-1519a Recommendation inadvertently shows 6)( 
the place of use as 1,886.4 acres. (The acres for Water Right 
No. 36-15127.. ) The place of use should be 13.7 acres. Also, 
the name of A & B Irrigation District should be removed from the 
name element above BOR. 

3. Water Riqht No. 36-15127B Recommendation shows the 
place of use of only 1,591.5 acres. The issue in dispute is 160 

\ 
acres owned by Clyde Harper, described as the SE% of Section 5, 
Township 9 South, Range 22 East of the Boise Meridian. This 
property has been irrigated pursuant to a drain water permit 
issued by A & B Irrigation District since 1972. A challenge to OK 
the right of Harper, a landowner within the irrigation district, 
to divert the District drain water for the irrigation of this 

favor by the District 
of the State of Idaho, In 



Nicholas B. Spencer, Esq. 
Deputy Attorney General 
Idaho Department of Water Resources 
October 23, 2001 
Page 2 

and For the County of Jerome, in the case entitled Maqic Valley 
Dairy Associates v. Harper, et al. I have enclosed a copy of 
the Second Amended Complaint, Memorandum in Support of Motion 
for Summary Judgment, Court Minutes, Order Granting Summary 
Judgment, and Summary Judgment from that case, together with a 
copy of the Drain Water Permit issued by the Irrigation Dis- 
trict. This appears to fall clearly within the enlargement 
claim statute. We agree that the balance of 300 acres of the 
acres in the place of use i.n the claim was properly not recom- 
mended. 

4. Claim No. 36-1519a Recommendation should recognize 
it is a beneficial use claim and not an enlargement claim, 
has as its source recovered waste, seepage and return flow 
clearly can be appropriated as surface water by beneficial 

se in 1968. Therefore, there should be no subordination clause 
re ates only to enlargement laims. 

:C c la im LO sep. ~q~~ 43 &&*& 

There are several issues that apply to each and every claim 
I believe can be resolved. These issues are as follows: 

1. The total number of acres authorized to be irrigated &34,L 
under all of these rights. This total would depend upon the 
correction to the acres under Water Right No. 36-02080, and the 
resolution of the acres to be irrigated under 36-15127B. 

2. Two points of di.version are inaccurately described. 
The first is diversion in the NEkSEkNWk of Section 7, Township 6K 

, 8 South, Range 24 EBM. This diversion is shown as Lot 99. 1t / 
should be shown as Lot 95. The second is the diversion in the 
NE%NE%SE% of Section 3, Township 8 South, Range 25 EBM. This 
diversion is described as Lot 96, and should be described as Lot 
98. 

3. When the acres in the place of use have been resolved, 
we should change the rate of diversion for each beneficial use 
of less than the original acres so that the diversion rate is & 
consistent with the acres. 

4. The source is shown in all claims as "ground water." 
We have claimed that the source should read "ground water, 
waste, seepage, and return flow. " Before the Special Master, we 
suggested that at least we should recognize that the subordina- 
tion provision contained in the enlargement claims is not 
subject to those enlargement claims in which the water used is 
drain, waste or return flours. We also urge that the drain water 



Nicholas  B. Spencer ,  Esq. 
Deputy At to rney  General  
Idaho Department of Water Resources 
October  23, 2001 
Page 3 

i s  a s e p a r a t e  s o u r c e  and cannot  be managed as p a r t  of  t h e  ground 
w a t e r .  Th i s  i s  one of t h o s e  i s s u e s  t h a t ,  u n l e s s  w e  have some 
r e f e r e n c e  t o  t h e  sou rce ,  w e  d e s i r e  t o  r e s e r v e  o u r  o b j e c t i o n s .  

5 .  On a l l  of t h e  enlargement  c l a i m s ,  t h e  s u b o r d i n a t i o n  
c l a u s e  should  r e f e r  t o  r i g h t s  a c q u i r e d  p r i o r  t o  J u l y  1, 
and n o t  A p r i l  12,  1994. I r ecogn ize  t h a t  w e  have l o s t  t h i s  c 
argument be£ o r e  t h e  S p e c i a l  Master, b u t  t h e  Board of D i r e c t o r s  
wants  t o  r e s e r v e  t h e  i s s u e  f o r  r e s o l u t i o n  by t h e  SRBA D i s t r i c t  
Cour t  o r  upon f u r t h e r  appea l ,  i f  necessary .  (Our p o s i t i o n  on 
t h i s  i s  t h a t  w e  r e l i e d  upon S42-1416, Idaho Code, p r i o r  t o  i t s  
r e p e a l  and t h e  adop t ion  of S42-1426, I . C . )  

I t  appea r s  t o  m e  t h a t  most of  t h e s e  i s s u e s  are e i t h e r  minor 
c o r r e c t i o n s  t h a t  c an  be  made wi thou t  d i s p u t e  o r  i s s u e s  t h a t  c an  
be  r e s o l v e d  by n e g o t i a t i o n s .  The i s s u e s  t h a t  cannot  be  r e s o l v e d  
should  n o t  p r even t  t h e  S p e c i a l  Master from making recommenda- 
t i o n s  on a l l  r i g h t s ,  r e s e r v i n g  t o  A & B I r r i g a t i o n  D i s t r i c t  t h e  
r i g h t  t o  a d d r e s s  t h e  unrescllved i s s u e s .  The i s s u e s  t h a t  w e  may 
n o t  be  a b l e  t o  r e s o l v e  r e l a t e  t o  t h e  n a t u r e  of t h e  w a t e r  r i g h t  
under 36-15194B, t h e  sou rces  of w a t e r  f o r  each b e n e f i c i a l  u s e  
and enlargement  c l a im ,  and t h e  d a t e  of r i g h t s  t o  which t h e  
enlargement  c l a i m s  are subord ina t ed .  

A f t e r  you have had a chance t o  review t h e s e  i s s u e s  w i t h  t h e  
Department, would you p l e a s e  c o n t a c t  m e  s o  t h a t  w e  may d i s c u s s  
t h e  i s s u e s  and d e c i d e  whether o r  n o t  any of t h e  m a t t e r s  c an  be  
r e s o l v e d  by f u r t h e r  n e g o t i a t i o n s .  

Very t r u l y  you r s ,  

RDL: j b  

encs  

PC: A & B ~ r r i g a t i o n  D i s t r i c t  
pc  w/enc: Kathleen Ca r r  

D a l a  Walton 
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i ~ - l - i c ] a t i o n  w a s t e  w a t - c s r  f r o ~ n  l h c b  i l r i c 7 r l t i o n  of- l c l n c 3 s  w i t h i n  A  & 1 %  

M c r ~ l r > r - a n d u m  i.n Suppor t  o f  M o t i  011 - I 



7 - r r i c l a t i c 3 n  D i s t r i c t  a n d  w h i . c i l  a r c .  a p a r t  of t h e  N o r t - . h  S i d r - .  

: I ' l ~ ~ n r ~ i  nc l  1 3 i v  i . s i o n  o f  t h c ?  M i n  i.dcrl,;t I ' r c ~ i c ? c t . .  7 'hc i r r i  q n t : . i o n  w n s t - c ?  
~ 
' w ; ~ t c r  f r o m  a p p r o x i m a t e l y  4 , 3 0 0  a c r e s  l o c a t e d  w i t h i . n  A & T3 I r : r i . c J n -  

, ti.on Llistr ict  i.s col1.ected b y  t h e  ICE M a i n  D r a i n  a n d  i t s  t r i b u -  

t n ~ i . c s ,  w h i c h  1 and  i s  i . r : r i . c q a t - e c l  f!~-c>m d e e p  w e 1  l p n l n p r ,  opern ted  l > \ f  

A ti 13 I r r i q a t . i . o n  D i s t r i c k  u n d e r  n w a t ~ e r  l i ~ c e n s e  h e l d  h y  t h e  

1.J l l i  t:ed S t a t e s  of  A m e r i c a  f o r  the I - i i r l d s  w i t h i n  A & r3 1 r r i q a t i . o n  

! D i s t r i c t .  P l a i n t i f f  asser ts  a r i g h t .  t o  d i v e r t  w a t e r  f r o m  t h e  EE 

P l a i n  D r a i n  a t  a p o i n t  o n  s a i d  ISE M a i n  D r a i n  ou t s ide  of t h e  

b o u n d a r i e s  of A & F3 I r r i g a t i o n  D i s t r i c t  a n d  therefore  b e y o n d  t . h e  

c o n t r o l  of A & B I r r i g a t i o n  D i s t r i c t .  S i n c e  t h e  c o n s t r u c t i o n  of 

t h e  i r r i g a t i o n  w o r k s  a n d l  t h e  i r r i . g a t i o n  of t h e  l a n d  s e r v e d  h y  t h e  

EE  M a i n  D r a i n ,  t h e  IJn i . t : e ld  S t a t c + s  a n d  A & B T r r i g a t i . o n  D i s t r i c t  

h a v ~ :  i . s sued  a t  l e a s t  n i n e  d l - a  i n  p e r m i t s ,  a u t f i o r i z . i n g  i r r i  q a t  i.on 

w a s t e  w a t e r  i n  t .he  EE Ma1i.n D r - a i . n  t o  he d i v e r 1 : e d  w i t h i n  t h e  

b o u n d a r i e s  of A  & R I r r i - g a t i o n  D i s t r i c t  a n d  A & R T r r i q a t i o n  

D i s t r i c t  c o l . 1  e c t s  a s s e s c ; m e r i t s  F o r  t h i s  w a t e r  a l l o w e d  t-o he 

d i v e r t ~ e d  f r o m  t h e  EE M a j n  D r a i n  w i . t h i . n  A ti l3 I r r i q a t - i o n  D i . s t r i c t .  

S a i d  p e r m i t s  have heen i . . - ; s~>ed f i r o m  t.i.mct t o  t i . m e  s i .nce  1 .959.  Thr;: 

I w a t e r  p u m p e d  f r o m  w e l l s  and p l aced  upon t h e  l a n d s  w i - t h i n  A & I3 

T I - r i g a t i o n  D i s t r i c t  i.s u n d e r  the control .  o f  A & I3 I r r i q a t i i o n  

D i s t . r i . c t  and  r e m a i n s  u n d e r  t h e  c o n t r o l  o F  A & R T r r i q a t i o n  

D i s t r i c t  u n t i . 1  i r r i g a t i o n  w a s t e  w a t e r s ,  i f  a n y ,  a r e  a l l o w e d  t.o 

l e a v r :  t h e  L > o u n d a r . i . e s  of A & D I r r i g a t i o n  D i s t r i c t .  

S e v e r a l  L e c j a l  i s s u e s  a r i s e  f r o r n  the n l . l e q a t i o n s  of 

1 3 1 . a i n t i . f f ' s  C o m p I a i . n t : .  ?'hc?:;e i s . - ; u c s  I n a y  bn d e s c : r i b e d  as f o l l o w s :  

I .  ' T h e  e f f c . : z c : t  o f  n lic-.c:rl:;t? j s s u c c ?  1 ) y  t l ~ i ?  S t a t e  of 

I d a h o  f o r  t t i e  d i v e r s i . o n  and a y ) p r o ~ > i : i a t i o r i  of i . r r i q a t i o n  W a s t e  

w a t c r .  

2 .  T h e  r i g h t - : < ,  i . F  a n y ,  o f  an n p r ) r . o p l - i a t o r  of i l . r i r l a -  

t i ~ c ) n  w a s k e  w a t e r .  



1. 'I 'lic r i c l h t : ;  o f  i j r i  i ? - 1 - i q r l t i o n  d i s t r i c t -  i n  r - e c l a r d  to  

i 1-1 icl<lt-.i.i>n w ; l s t - e  w a t  t r  <:c) L 1  e ( - t . ~ c I  l ) \ f  t:he i r r - i q a t  i o n  c3 i - s t  1r.i c: t  f ' r-om 

l a n d s  h e i n q  i r r i g a t e d  w i t h  w a t e r  p~ -ov . i ded  h y  t h e  i r r i g a t i o n  

c j i s t  I - i c t ,  w h i l e  s a i d  w a s t e  w i i t c l  is w i t h i n  t h e  b o u n d a r i e s  o f  t h e  

The: p e r m i t  a n d  l i  c z c n s i ~ l c j  p r o v i s i o n s  o f  I  h e  I d a h o  C o d e  

t , e ~ i c f i c : i a l .  purposes a r e  1 i m i t e d  110 t t i e  u s e  of  t h e  p u b 1 i . c  w a t e r s  

of t h e  S t a t e .  S e c t i o n  4 2 - 2 0 ? ,  I daho  C o d e .  I n  T h o m p s o n  v .  --- 

1 3 i n c j h a m ,  7 8  3 - t l a h o  3 0 5 ,  3 0 2  P .  2 d  9 4 8  ( 1 9 5 6 )  , t l i e  I d a h o  S u p r c m o  - - .. -. A 

(300 r - t -  q r . ~ o t . e c l  w i .  t:tl approval .  t r f l c  F < ) l . l o w i n g  : 

"Nc:, v a l  i d  a p p r o p r i . n  t i  o r 1  c a n  be m a d e  o r  p resc r ip -  
t i v e  r - i g h t  a c q u i r e d  t > y  g a t h e r i n g  s u r p l u s  w a t e r  as 
i t  f l o w s  o v e r  t h e  s t l r f ace  f r o m  a d j o i n i n g  proper t -y  
uT,on w h i c h  it h a s  1 ) e r n  s p r e a t ' l  for  i r r i q a t i o n  
p ~ ~ r l - > o s e s  01.- I I ~ c ? ~ ( ?  1  j r  i : 1 r c e p . t i r 1 q  a n d  u s i  n q  w3t-.c:r 
w l ~ e n  i t  i s  a1 1owc:ri t o  F l o w  i . n  one ' s  ti.i.I:c-h b y  t l i c -  
o r  i.qi.na1 o w n e r ,  w h o  l r l a k e s  e x c l . r ~ . r , i v c  \use of i t  
w h e n e v e r  h e  chooses to d o  so. " 30 A m . L T u r .  6 1  1 ,  
Sec. 13. 

7 r r  t h e  c a s e  before t l i c  c ; r ~ t ~ r l : ,  w a t e r  h a s  h e e n  a p 1 3 r c > p 1 - i  - 

n t e d  1,y t h e  I l n i t e d  S t a t e s  a n d  i:; s p r ead  o v e r  l a n d s  by  A & I3 

~ r r i q a t i o n  D i s t r i c t  p u r s u a n t  t o  i t s  c o n t r a c t  w i t h  t h e  U n i t e d  

S t a t  c , s  fo r  t h e  i r l - j q r l t i c ~ n  c>f lclnci:; w i t h i n  A r; R I r r i q a t i o n  

I l i s t r i c t .  'l'he s u r f a c e  r u n o f f  i s  coll.ected i.n a D i s t r i c t  o p e r a t e d  

a n d  m a i n t a i n e d  d i k c l i ,  k r i o w r i  a s  t . h e  l?F: M a i n  I l r a i  n ,  l ~ u r s u a n t  t c )  a n  

, c i l s c X n l c : n t  r e t a i . n c d  b y  t h c b  [ J n i t - c d  S t a t e s  o r 1  l a n d  f o r m e r l y  o w n e d  1,y 

t . h e  I l 1 1 i t : e t l  S t : a l : e s .  101-1cj i \ ~  i t :  ~ - c : i ~ ~ a i n s  ~ i p c > r ~  l i ~ r ~ d ~  w i t - . h i . n  l : .hc 

D i . s t r - i c t ,  t h e  w a t e r -  is ~ ~ n d e r  t-tlc? 1 3 i s t r i . c t ' s  c : o n t r o l . .  I t  i s  not: 

p u b 1  ic - :  t l n a p p r o p r i a t e t  w a t e r  f o r  w h i . c t i  t h e  D e p a r t m c ? n t  of W a t e r  

~ ~ ? ~ ; ~ 3 u r c e . s  h a s ;  t l-~e a ~ ~ t ~ h o r - i  t y  t o  i . s s u r h  a p e r m i .  t: 01- 1 . i  c e n r ; ~ .  . 

I n  Y a d e n ,  e t  a l .  v .  G e m  7 - r r i ~ q a t i o n  D i s t r i c t ,  3 7  T d a h o  . . -. - - -- -. - - - -. - - - - -- - - - - 

3 0 0 ,  2 1 6  pat:. 2 5 0  ( 1 . 3 2 3 ) ,  t t ~ c !  Tc i i i t - lo  S~r ' t -c : r~ i i ' -  C l c > u r t . d e s c r i l > e d  t h e  

n ; l t l l r c :  o f  i . r r i  c ~ a t . i c ) n  4 i s l - . ~ . i f . : t -  ' :; t - i f - . l c :  t - c >  w a t l c r  i t: ? 3 p l ? r c > p l - i . -  

a t  ?'he c o u r t  s a i d :  



" U n d e r  t ~ h e  p r o v i s i o n s  o f  C . S .  S e c t .  4 3 5 0 ,  t h e  
l e q a l .  t i . t l e  t o  a l l  p r o p e r t : v  a c c l t ~ i . r e d  b y  t h e  
Di.st:ri .ct .  by o p e r a t i o n  of l a w  ve:-i ts  irnmediatc?l  y  i n  
t h e  D i s t r i c t  a n d  i s  h e l d  i1.1 t r u s t  f o r ,  d e d i . c a t e c 1  
- t o ,  a n d  set  a p a r t  t:o t:hc? u s e  a n d  p u r p o s e s  p r o v i  ( l e d  
t,y l a w .  " 

T h e  c o u r t  w e n t  o n  t o  s a y :  

" T h e  a p p r o p r i a t i o l i  a n d  d i v e r s i o n  o f  w a t e r s  b y  t h e  
D i s t r i c t ,  t : h rouqh  j.ts o f f i c e r s ,  o r  t h e  p u r c h a s e  o f  
a  s y s t e m  c o n s t r u c t e d  i n  w h o l e  or  i n  p a r t  b y  i t s  
f u n d s ,  b e c o l n e s  t h e  p r o p e r t y  o f  t h e  D i s t r i c t ,  a n d  
i s  h e l d  i n  t r u s t  f o r  t h e  l a n d o w n e r s  w i t h i n  i t . "  

I n  M i l n e r  L o w l i f t  I r r i g a t i o n  D i s t r i c t  v .  E a q e n ,  4 3  

111,lllo 1 84 , ? 8 0  Pa(- .  (,Or3 ( 1 0.30) 1 llr! i s s u e  I > c ? f - o r e  t h e  C O U I - t  w a s  

wl ic t -her  o r  n o t  a n  i r r i g a t i o n  d i s t - r i c t  c o u l d  c h a r q e  a n  a s s e s s m e n t  

o n  l a l i d s  t ~ e i n q  i r r i q a t e d  w i t h  w a s t e  w a t c r  f l o w i n g  f r o m  l a n d s  

w i t h i 1 1  a n  i r r i g a t i o n  d i s t r i c t .  T h e  i r r i g a t i o n  d i s t r i c t  d i d  n o t  

a s s e r t .  a n y  r i ~ q h t .  t o  r e t a j . n  o r  r e c a p t u r e  t h i s  w a s t e  w a t e r .  T h e  

c o u r t  s t a t e d :  

" C o n c e d i n g ,  w i t h o u t  d e c i d i n q ,  t h a t  e i t h e r  t h e  
D i s t r i c t  or  t h e  m e m h e r s  01' t h e  D i s t r i c t .  f r o m  w h o s e  
l a r ~ d s  t -he  w a s t e  w a t e r  Fl owed on1;o r e s p o n d e n t  ' s 
1  i111d wcju1.d h a v e  thc: r i c jh t -  t r o  rc2t:ai.n or evc?n 
rcc:;lpt-ure t :h i s  o t h e r w i ~ s c  w r i s t - e  w a t e r  (Mabee  v .  
1 ' l ; l t t :e  T,iln['l C O . ,  1 7  C'olo.  Ar.)l,. 7 ,  6 8  P .  1 0 5 8 ;  - ~ -- 
Str.ooke_y \? .  G r e e n ,  5 3  1 l tnf1 ,  31 l , 1 7 8  P .  5 8 6 )  , 1 - h e r e  
i s  n o  a 1  1 - e q a t i o n  t h a t  t -hey  w e r e  i n t e n d i n g  or  
a t t e m p t i - n g  t o  d o  s o ,  o r  t h a t  r e s p o n d e n t  b y  u s i n g  
s u c h  w a t e r  w a s  i n t e r f e r i n g  w i t h  t h e i r  r i g h t s .  W e  
d o  r i o t .  h o l d  t . h a t  i t  i.s n e c y e s s a r y  f o r  t h e  d o m i - n a n t  
u s e r  t o  n e g a t i v e  a b a n d o n m e n t ,  b u t  t o  show a r i g h t  
t o  c h a r g e  f o r  w a s t e  w a t e r  i t  i s  n e c e s s a r y  t o  
a 1  l e c l e  s o m e t h i r l q  m o r e  t l ian i . s  i-1 l.l.ec7etl h e r e i n .  1 f 
w a s t e  w a t e r -  c o m e s  0 n t . o  a  I n a n ' s  l a n d ,  h e  may ,  i F 
w i t h o u t  p r e j u d i c e  t o  t h e  I-ic7ht.s o f  o t h e r s ,  u s e  
i. t. . " 

( 1 9 6 4 )  , t l i e  a p p e l . 1  a n t  s o u g h t .  I - . o  i ~ p [ , ~ - c ~ p r . i a t e  wa tel- f l o w i n g  i n  a 

d i t c h  a n d  ap1,l i e d  f o r  a  p e r m i  t . 'llhca S t a t e  E n g i  n e c r  q r a n t e d  Chr: 

permi t :  b u t  l a t e r  rcsc:incled i t  wllen i t -  w a s  d i s c o v e r e d  t h a t  t h e  

w a t e r  h a d  a l r e a d y  b e e n  a p p r o p r i a t e d  b y  s i x  p e r s o n s  who c o - m i n g l e d  

t h e i r  w a t e r  a n d  3 . a t e r  t o o k  i t :  f r o m  1:he d i t c h .  T h e  a p p e . 1 1 - a n t  t h e n  

l ~ r o t ~ g h t  s u i t  t o  e n f o r c e  hi .s  a p p l - o p r  i a t  i o n  h u t  t h e  S u p r e m e  C o u r t  

h e l d  t h a t  t h e  S t a t e  R e c l r ~ m a t i r , n  E n q j ~ n e e r  h a s  n o  r j - g h t ,  p o w e r  o r  

F - ~ ~ ~ I I I ~ ~ I - ; > I ~ ~ ~ ~ I I I I I  i n  Suppork o f -  M o t i c , ~ ~  - 4 



~ ~ u t h o r i t y  to c ~ r a n l -  a p e r m i t  t - o r  thr-b a p p r o p r i a t i o n  a n d  diversion 

o t  wnt6.r wh i c - h  h a s  a 1 r-c?ncjv I>c?c3n ' ~ p p l - o p t -  i nt:cxcj . The. c o u r t  , .-,i: 7 3 7  

P . 2 d ,  7 6 6 ,  s t a t e d :  

" I t  i s  a  f u n d a m e n t a l  c o n c e p t  t h a t  u n d e r  o u r  
c o n s t i t u t i o n ,  w a t e r  w h i c h  h a s  a l - r e a d y  b e e n  
a p p r o p r i a t e d  i . : ~  riot: s ~ ~ b j e c t  t o  a p p r o p r i a t i o n  ),..I 

a n o - t h e r ,  un1.es:s i t  h a s  b e e n  abandoned b y  t h e  
o r - i ~ g i r l a l  a p p r o p r i a t o r  or  h . i s  s u c c e s s o r  i n  
i n t e r e s t .  I d a h o  C o n s t .  A r t .  1 5 ,  5s 3 ,  4 ,  5 .  
B e f o r e  a n y  p e r m i t  t o  a p p r o p r i a t e  w a t e r  t o  a  
b e n e f i c i a l  u s e  c a n  r i p e n  i n t o  a r i g h t  t o  u s e  t h e  
w a t - e r ,  i t  i.s bc3si.c tr.hat t h e  p e r m i t  h o l d e r  must-. 
show a  s u p p l y  o f  unappr :op . r ia  t e d  w a t e r .  I d d h o  
Cons t . .  Art:. 1 5 ,  B 3 . "  

C k i c ~ l i i h t ~ r l a i n ,  20  J d a h o  5 0 4 ,  1 1 8  P a c .  1 0 9 9  ( 1 9 1 1 ) ,  d i s c u s s e d  t h e  -- 

n a t u r e  o f  wat  e r  s u b j e c t  t - o  a p p r o p r i a t i o n .  T h e  S u p r e m e  C o r ~ r t :  

p h r a s e d  t h e  i s s u e  o f  t h e  c a s e  a s  f o l l o w s :  

"May w a t - c r  t h a k  h a s  becin i .mpounded by a landc>wnc:t- 
who1 1.y u p o n  h i s  own l a r ~ d ,  b y  m e a n s  o f  dams  ant1 
d j  k e s  a n d  c o l  1 e c t . e d  f  1-c>rn t:llc rnel t i n q  s n o w s  ant7 
:;urfat:e w a t e r ,  1,e a l > p l : i > p r i ~ a t c d  o r  d ive r t : ec l  I>?:[ i l l - I V  

o t h e r  p e . r s o n  f o r  i r r i q a t i o n  o r  o t h e r  u s e ,  u n d t l r  
pe r i l l i t .  f r o m  t h ( e  S t a t e  1 i :ng ineer  o r  o t - h e r w i s e ,  
w i t h o u t  l:he c o n s e n t :  ant l  a c l a j ~ r ~ s t .  1-he wi.11 o f  t l l c t  
ownt?r  c ~ f  t:he 1 ant i  r ) n  w h i  c l ~  nr~c:ll c ~ , i  t.c:l.-:; ;lrc? 
i .n~p(- ,ur~t lecl?  " 

TI>(- c o u r t  l > e l  13 t - h a t  t1 i i . s  cqrie:;tic>rl ] n u s t  hc a n s w e r e d  i n  

t- he- r ~ r - q a t j  vc-. . ' T h e  r - c > l l r t  rc:vi ewccl t h t ?  C o n s t  i t u t i o n a l  a n d  s t a t r l -  

l:c>i-y p r o v  i s  i o n s  c o n c e r n  incj t t i c  a p p r o p r i - s t i ~ o n  o f  w a t e r  i n I d a h o  

~ i n t l  s t a t - e e l  I hat::  

" B o t h  t h e  ( : o n s t i t u t i o n  ant3 s t a t u t e  w e r e  d e a l - i n g  
w i t h  p u b l i c ,  y n a p p r - o p r i a t e d  w a t e r s  o f  t h e  S t a t e  a s  
t l i . s t i n c j u i s h e d  f r o m  pr i v a t t ? p r o p e r t y .  T h e  e n t i  re  
1 e g i . s l a t - i . o n  of  t h i s  S t a t e ,  a s  we1 1  a s  t .he  r e p e a l - . e d  
d e c i s i o n s  o f . t h i s  c o u r t ,  h a s  b e e n  a l o n g  t h e  l i n e  
o f  enc :ouragi .ng  econorny j ~ n  t h e  u s e  o f  w a t e r  a n d  
c:ol. l . e c t i n g  a n d  i rnpound i  n g  1:he sarnc+. Tf a  man 
c c ~ l  l e c t s  a n d  .i.mpc>tlr-l~Is stir f a c e  ant l  f l o o d  w a t e r s  
f r o m  h i s  own l~ancl  b e t o t - e  t h e y  r e a c h  a n y  n a t u r a l  
st-ream or c h a n n e l .  a n d  h o l i l s  t h e  sarne o n  h i s  l a n d  
a n d  p r e m i s e s ,  t h e  f a c t  t h a t  h e  may n o t  u s e  i t  f o r  
i . r r i q a t - i o n  o r  a n y  c>t:l-ler- c o m m e r c i a l  p u r p o s e  d o e s  
n o t  r e n d e r  i.t a n y  less  h i s  p r o p e r t y  o r  a u t h o r i ~ z e  
ar lyorle  elst.? L u  il1vat-7e h i s  p~:c>- ,pc?~: tv  o r  a p p r 0 p r i . a  t z e  
a n d  d i v e r t .  t h e  sarnc:. I\ p e r m i  t f - r o ~ n  t h e  S t a t e  
I;:r-lcji.nee>- c:anric,,t q ivc?  ;iny $;nnct::i.c>n 1 - 0  s~1c:h a  
p l - o c e d ~ ~ r c t .  'I 'he .Sta  t:o 1,:nc~i nc?er  h a s  n o  r i q h t  t o  
qrarlt :  per-rni t: s l o  o r - l c ?  n ~ i i  n I - ( - >  1.1 nc? a l l o t  ller man ' c, 



A q a i n ,  i n  1 9 2 2  , J u s t i c e  A l f r e d  R u d q e  i n  Fuh l ic  U t i l i t j e s :  

Cr)nl~r~j ~ ~ i o n  v. N a t n t o r i u n ~  Co., 3 6  T d a h o  2 8 7 ,  2 1 1  P a c .  5 3 3  ( 1  9 2 7 )  , 
--A -- 

a n n o u n c e d  t h a t  " T h e  correct  p r i n c i p l e  o f  l a w  w a s  f o l l o w e d  i n  t h e  

c-ase o f  K i n q  v .  C k r a m b e r l a i n  ," s u k ) r a .  J u s t i c e  Rudqe  s t a t e d :  

" 1 a m  n o t  w i  I l i n q  t o  s u b s c r i b e  t:o t h e  t h e o r y  t h a t  
a l l  w a t e r s  w i t ' h i n  t h e  b o r d e r s  o f  t h e  S t a t e ,  w i~ ic -h  
a r c  four rd  w h e r e  n a t u r e  p l a c e s  tht?m, a r e  t h e  p i ~ b l i c  
w a t e r s  o r  +.he p r o p c r t - y  c>f t h e  S t a t e ,  a n d  s o l e l y  
u n d e r  t h e  c o n t r o l  o f  t h e  S t a t e  w h e r e v e r  f o u n d . "  

J u s t i c e  Budge  r e a s o n e d  t h a t  i.f t r h i s  t h e o r y  w a s  c a r r . i . e d  

t o  t h e  l o q i c a l  c o n c l u s i o n ,  a n y  p e r s o n  c o u l d  a p p l y  t o  t h e  S t a t n  

12c:c: l ; l~~lnt. : i  o n  I'nqi nc'cr f o r  i I  1 7 c r r n  i t  t o  a [ ) p r o p r . i . a t c  wa t c ? r  f-rc-)m 

a l lc>l_hcr  p e r s o n ' s  w e l l ,  ccondcnin CI r i g h t  o E  wav a c r o s s  t h e  o w n e r ' s  

p t - c r n i s e s  t-o t h e  w e l l  a n d  d i v e r t  a n y  w a t e r  n o t  b e i n g  u s e d  b y  t h e  

o w n e r  o f  t h e  w e l l . .  l ' h e  , . l u s t i c e  c:onc:luded t h a t .  t.h.i.s i.s not: a 

r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  r i  g h t  t o  a p p r o p r i a t e  p u b 1  i c  

w a t e r s  o f  t h e  S t a t e  a s  f i x e d  by  t h e  s t a t u t : ~ ~  o f  t h i s  S t a t c .  

S e c t i o n  4 2 - 1 0 7 ,  I d a h o  C o d e ,  p r o v i d e s :  

"A1 1 d i t  c:hcs now c - o n s t r u c t e d  or- w h i c h  may 
h e r e a f t e r  b e  c o n s t r u c : t e d  f o r  t h e  p u r p o s e  o f  
u t i l i z i n g  s e e p a g e ,  w a s t e  o r  s p r i n g  w a t e r  o f  t h e  
S t a t e ,  s h a l l  be g o v e r n e d  b y  t h e  same  l a w s  r e l a t i n q  
t o  p r i o r i t y  o f  r i q l l t  a s  t h o s e  d i t c h e s ,  c a n a l s  a n d  
c o r l d u i  t:; c o n s t r u c : t e c l  f o r  t h e  p u r p o s e  o f  u t i l  i z i n q  
t h e  w a t e r s  o f  rurlrl i nq  s t rc - .an ls .  " 

I n  1 J n i t e d  S t a t e s  v .  Mnqa,  276  F e d .  4 1  ( T d a h o  D . C .  

1 9 2  I ) , t h e  c o u r t ,  i r l  a d d r e s s i n g  I h i s  s e c t i o n  o f  t h e  T d a h o  C'ocic., 

" l ' h i s  s c c : t  i o n  n e i  t h e r  e x p r e s s  1.r l l o r  irnpl i e d l v  
a u t h o r i z e : ;  c i  t i i . e n s  t o  c-onc;t  r11c:t c i i t c :hcs  t o  
u t i  L i z e  n e c b p a q e  o r  w a s t  c- w a t e r  ~ r i c l h t f u l l ~ r  u n d e r  
t h e  c011 t 1 - 0 1  o f  arlothc.1-, a l ly  rrlort. t h;3n i 1. c loes  c h e  
c o n s t r 1 i c t i c ) n  c ~ f  d i  t c h e : ;  t o  u t  i l  l y e  s p r i n q s  a l r e a d y  
a p p l - o p r i a t e d  L-~y a n o t h c l - ,  o r  t h e  w a t e r  o f  a  r u n n i r ~ q  
strc:am. I n  a n y  casc-., w l ~ i ~ l - e v e r  may be t h e  
c l d s s i f i c a t i o n  o f  t h e  w a t e r  s o u r c e ,  t h e  w a t e r  n i ~ i s t  
b e l o n q  I-<> t h e  S t a t e .  I t  r n L r s t  t>c: p u b l i c  w a t e r  
s u b j e c t  t o  a p p r o p r i a t ~ o n . "  

I n  1 .923 ,  t h e  T d a h o  L e g i s l a t u r e  a d o p t e d  S e c t i o n  4 2 - 2 9 0 2 ,  

rclaho C o d e  w h i c h  a 1  l o w s  t h c .  I \ c>a rds  c>f C c > m m i s s i o n c r s  o f  d r a i n a c j e  
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; ~ v t i  i  1 , ~ l > i  e f o r  i r r  i cja t . j  o n  p u r l , o s ~ s ,  b y  t h e  c o n s t r u c t  i  o n  o f  d r a  i n- 

n q e  w o r k s  w i t h i n  R U C I I  d i  s t  r i ( - t ,  w h e n e v e r  s a i . d  w a t e r s  c a n  I,+-. 

' ,  a p p l i e d  t o  a b e n e f i c i a l  u s e  u p o n  l a n d s  w i t h i n  t h e  d i s t r i c t ,  

w i ~ t h o u t  i m p a i  r i n g  p r i o r  e x i s t z i n g  r i q h t s .  O f  c o u r s e ,  t h e  d r a i . n a q e  

d i s t . r i c t  d o e s  n o t  a p p r o p r i  a t ( .  o r  c o n t r o l  t h e  w a t e r  F r o m  w h i c h  t h e  

d r a i n  w a t e r  i s  c r c n t e d ,  a s  d o e s  a n  i r r i g a t i o n  d i s t r i c t .  Tn 

S e b e r n  v .  M o o r e ,  44 I d a h o  4 1 0 ,  258 P a c .  1 7 6  ( 1 9 2 7 ) ,  i n  a case ;  

a r i s i n g  p r i o r  t o  t h e  a d o ~ p t i o n  o f  S e c t i o n  4 2 - 2 9 0 2 ,  I d a h o  C o d e ,  t h e  

I I o f  r d a l ~ o ,  i n  a t ld rc?ns i  ncj t -he i s s u t ?  o f  whet h e r  o r  n o t  

wntc:r ac-cumul a t e d  l,y a d r a i  nnTc-. d i s t r i c t  w h i c h  h a d  n o t  a p l ~ r o p r i  - 

a t e d  t h e  w a t e r ,  c o u l d  he  a p p r o p r i a t e d  b y  t 1 1 i r d  p e r s o n s .  T h e  

"We c o n c l u d e  t h a t  s u r f a c e  w a s t e  a n d  s e e p a g e  w a t e r  
may b e  a p p r o p r i a t e d  u n d e r  t h e  p r o v i s i o n s  o f  C .S .  
S e c t l i o n  5 5 6 2 ,  s u b i t a c t  110 t l i c  r i q h t  o f  t h e  o w n e r  t o  # 
c e a s e  w a s t i n q  i t ,  o r  i n  q o o d  f a i t h  t -o  c h a n q e  t h e  
p l a c e  o r  m a n n e r  o f  w a s t i n c j  i t ,  or t o  r e c a p t u r e  i t ,  
so l o n q  a s  h e - a p p l i e s  i t  t o  a b e n e f i c i a l  u s e .  
(Emphas i  s a d d e d )  I I i s  c o n t r o l  i  s n o t  d e p e n d e n t  
u p o n  c o n t i n u o u s  a c t u a l  p o s s e s s i o n ,  a n d  i.n t h e  
a b s e n c e  of a b a n d o n n ~ e n t  o r  f o r f e i t : u r e  o f  h i s  r i g h t  
tc )  i t s  u s e ,  h e  may assert  h i s  r i g h t ,  w h i c h  i s  n o t  
a f f e c t e d  b y  h i s  o n c e  h a v i n g  a p p l ~ i e d  i t  t o  a 
l ~ e n e f  i c : i  al use . .  lJnit:etl S t a t e s  v .  I l ona .  (D.C.  \ 276 . ~ ~ 

F. 4 1 ,  c i t e d  w i t h  a p p r o v a l  i n  I d e  v .  1Jn i . ted  
t . ,  3 1 . .  4 0 7 ,  4 4  S .  Ct. 1 8 2 ,  68  Td.Ed. 
. . . . - . 
4 0 7 .  . " .  

Tn l i e  Robinsor-!, 6 1  I d c l h o  4 6 7 ,  4 6 3 ,  4 7 0 ,  I 0 3  P . 2 d  6 9 3 ,  ---- 

6 9 6 ,  t h e  I d a h o  Supre111e C o u r t  s t a l - e d :  

" T h i s  c o u r t  h e l . d ,  I > e q i n n i n g  wit11 . H a r d  . v .  B o i s e  
C i t ~  7 r . r - . ,  e l : ~ : . ,  C c ) . ,  0 7dal.10 ! i t39 ,  7 6  P a c .  3 3 1 ,  6 5  -- - - -. - -. - 
T . , . R . A .  4 0 7 ,  t h a t  a  w a t e r  r i . g h t  i ~ s  r e a l  p r o p e r t y  
a l ~ i l  may b e  s o l d  o r  t r a n s f e r r - e d  s e p a r a t e  a n d  a p a r t  
f r - o ~ r ~  l:t~t-: l a n d  o n  w l ~ i c h  i . t  i s  u s e d  a n d  may b e  rnade 
a p p u r 1 : e n a n t  t c )  o t h c ~ r  7 . i 1 1 1 c . 7 ~  so l o ~ i q  a s  s u c h  
t - r a r ~ s f e r  d o e s  n o t  i n j u r e  o t . h e r  a p p r o p r i a t o r s .  
T h i s  r u 1 . e  h a s  b e e n  c o 1 1 s i s t : e n t l y  a d h e r r e d  t o .  
( C i  t i r ~ q  numercbus c a s e s .  ) " 

T h i s  q u o t e  w a s  a p p r - o v c d  i n  - Col . t . ho rp  v .  M o u n t a i n  H o m e  

T I .  i t ,  6 6  I d a h o  1 - 7 3 .  157  P .  2d 1 0 0 5  ( 1 9 4 5 )  , when t h e  c o u r t  

d e n i e d  r e l . i e f  to t h e  a p p e l . l . a n t  who w a s  seeki13ry t o  r e c o v e r  d a m a q c s  

f (,r 1-1-oy,>; w11 i (-h wcj111 cl have? I,c.t+n rc>wn 11i1c-l ;ii>pr? l 1 a n t  hat1 t- hc? 11:;r. 
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o f  c e r t a i n  i r r i q a t i o n  r e t u r n  F l o w s  w h i c h  h a d  r e t u r n e d  t o  t h e  

~ l a t ~ l r ; ~ l  b e d  o f  a  c r e e k  p r i o r  t o  t h e  i r r i c j a t i o n  d i s t r j c t  c h a n q i n q  

t h e  p l a c e  o f  u s e  o f  t h e  i . r r i q a t i o n  w a t e r  t h a t  h a d  c r e a t e d  t h e  

i  r r i g a t i - o n  w a s t e  w a t e r .  

O t . h e r  w e s t e r n  s t a t e s  h a v e  a l s o  r e c o g n i z e d  t h e  r i g h t  o f  

a n  i r r i g a t i o n  d i s t r i c t  t o  c o n t r o l  t h e  i r r i q a t  i o n  w a s t e  w a t - e r  

w i - t h i n  t h e  b o u n d a r i e s  o f  t h e  d i s t r i c t  a n d  t h a t  s a i d  w a t e r s  a r e  

n o t  s t l b j e c t  t o  a p p r o p r i a t x i o n .  Tn B a r k e r  v .  S o n n e r ,  1 3 5  O r .  7 5 ,  

2 3 4  P a c .  1 0 5 3  ( 1 9 3 1 )  t h e  O r e q o n  S u p r e m e  C o u r t  a p p r o v e d  t h e  

d i v e r s i o n  a n d  b e n e f i c i a l  u s e  o f  w a s t e  w a t e r  o n  l a n d s  o u t s j  d e  t h e  

i r r i g a t i o n  d i s t r i c t  p u r s u a n t .  t o  a  c o n t r a c t  h e t w e e n  t h e  l a n d o w n e r  

a n d  t h e  i r r i g a t i o n  d i s t r i c t ,  t o  t . h e  e x c l u s i o n  o f  o t h e r  1 . a n d o w n e r s  

o u t . s i d e  t h e  d i s t r i c t  who c l - a i m e d  t h e  r i g h t  t o  u s e  o f  s a i d  w a s t e  

w a t e r  p u r s u a n t  t o  w a t e r  permits. T h e  O r e g o n  c o u r t  s t a t e d :  

" T h e  i r r i g a t i o i r l  d i s t r i c t  w a s  j u s t i f i - e d  i.n a v a i l . i . n q  
i t s e l f  o f  t h e  u s e  o f  t h e  c h a n n e l  o f  S h e p a r d ' s  
g u l c h  a s  a p o r t i o n  o f  i t s  d i t c h e s  f o r  t h e  
c o n v e y a n c e  o f  w a t e r .  K i n n e y  o n  I r r i g a t i o n  a n d  
W a t e r  R i g h t s ,  p .  1 4 5 7 .  F u r t h e r m o r e  a n  
a p p r o p r i a t o r  i s  j u s t i f i e d  i n  r e c a p t u r i n g  w a s t e  
w a t e r  r e m a i n i n g  u p o n  h i s  l a n d  a n d  i n  a p p l y i n g  it 
t o  a b e n e f i c i a l  u s e .  I n  f a c t .  i t  i s  s a i d  t h a t  
w a t e r  ' i s  n o t  w a s t e  w a t e r  so l o n q  a s  it r e m a i n s  
u p o n  t h e  l a n d  o f  t h e  o r i q i n a l  a p p r o p r i a t o r . '  1.ong 
o n  T u r i g a t i o n  ( 2 d  Ed.) s 8 9 ,  a n d  n u r k n r t  v .  - 
Mei . l>e rg ,  37 C o l o .  1 8 7 ,  8 6  P .  9 8 ,  6 T . . R . A .  ( N . S . )  
1 0 4 ,  1 1 9  Am. S t .  Rep .  2 7 9 .  I t  w o u l d  s e e m  t h a t  a n  
a p p r o p r i a t o r  shou1.d be commended F o r  r e c a p t u r i - n g  
w a t e r  t h a t  h a s  a l r e a d y  b e e n  u s e d  l>v h i m s e l f  a n d  
a p p l y i n g  it a g a i n  i n  a  b e n e f i c i a l  m a n n e r .  S u c h  
w a s  a p p a r e n t l y  t h e  p u r p o s e  o f  t h e  r e s o l u t i o n  w h i c h  
a p p r o p r i a t e d  t h e  c h a n n e l  o f  S h e p a r d ' s  g u l c h  a s  a 
p a r t .  c)f t h e  d i t c h e s  O F  L l l r ?  i  r r i c 7 a t . i  o n  d i  s t : r i . c t ;  i n 
t h a t :  m a n n e r  t h e  d i s t r i c t  t o o k  a q a i n  i n t o  i t s  
p o s s e s s i o n  much o f  i t s  f u g i t i v e  w a t e r .  T h u s  it i . s  
s e e n  t h a t  t.hc w a t e r  wili c h  t h e  131 a i n 1 : i f f  s c l - a i m  w a s  
n o t  i.n f a c t  w a s t e  w a t e r  when  it e n t e r e d  t h e  
d e f e n d a n t ' s  p r e m i s e s ,  I ~ u t  w a s  c o n v e y e d  i n  a 
c h a n n e l  w h i c h  w a s  a p a r t  o f  t h e  i r r i g a t i o n  
d j - s t r i c t ' s  sys ;+em o f  d i . t c l ~ e s .  " 

T h e  I d a h o  L e g i s l a t u r e ,  i n  S e c t i o n  4 3 - 7 3 2 ,  I d a h o  C o d e  

r e r o q ~ ~ i z e d  t h e  r i g h t  of a n  i r r i  gil ti o n  di s t r i c t  t o  a s s e s s  a n y  I and 

wi t l l i n  t h e  d i s t r i c t :  t o  w h j c h  t h e  d i s t r i c ~ t  f t l r n i s h c s  or s u p p l  i e s  

w a t e r  f o r  i r r i q a t i o n  p u r p o s e s  w h i c h  i s  i r r i g a t e d  b y  a p a r t i a l ,  
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s u p p l e n l e n t a l  o r  i n t e r m i . t t e n t  s u p p l y  of w a t e r  f r o m  t h e  d < . s t . r i c t ,  

c , r -  i s  i . r r i q a t e d  l>y w a t - e r  o f  t h e  t l i s t r i c t  whi .ch  i s  s u b j e c - t  t o  

p r i o r  u s e  b y  o t h e r  l a n d s  w i t h i n  t h e  c l i s t r i c t .  I t  i s  a l s o  c l e a r  

t h a t .  t-.he F30ard o f  1,irectors o f  a n  i r r i g a t i o n  d i s t r i c t  o r q a n i z e d  

u n d e r  t h e  l a w s  o f  t h e  S t a t e  o f  T d a h o  may e n t e r  i n t o  a c o n t r a c t  

wi t - 1 1  t hc? I J n i  ted S t i i t e ~  f o r  thc? o p e r a t j . o n  a n d  m a i n t e n a n c e  cjf I:hc: 

nc>c:c!:;:;ary w o r k s  F o r  t h e  d e l - i v e r y  a n d  d i s t . r i . b u t i o n  o f  w a t e r  

t:he-?1.-efrom u n d e r  t h e  p r o v i s i o n s  o f  t h e  F e d e r a l  I t e c l a m a t i o n  A c t  anrl 

,, n l  1 i l c l t ~  a m e n d a t o r y  t h e r e o f  o r  s u p p l . e m e n t a r y  t h e r e t o  a n d  t h e  

r u l  cis a n d  r e q t ~ l a t i o n s  e s t a b l . i s h e d  t h e r e u n d e r .  S e c t i o n  4 3 - 1  8 0 3 ,  

Ida110 C o d e .  I n  J e n s e n  e t  u x .  v .  B o i s e - K u n a  I r r i g a t i o n  D i s t r i c t ,  

7 5  I d a h o  1 3 3 ,  2 6 9  P . 2 d  755  ( 1 9 5 4 1 ,  t h e  T d a h o  S u p r e m e  C o u r t  

a f f  i r r ~ ~ e d  t h e  l o w e r  c o u r t ' s  O r d e r  r e q u i r i n g  t h e  i r r i g a t i o n  d i s -  

t - . r i .c t  t o  f u r n i s h  i r r i q a t i c l n  d r a j . ~ ~  w a t e r s  t o  l a n d o w n e r s  p u r s u a n t  

1-0 1 -ont l -acr t s  ent-i:rod i n t o  1 , c tween  t h e  j r r i g a t j o n  d i s t r i c t  a n d  the. 

I;rnciowne.r, a n d  h e l d  t h a t  t . h e  s u b : j e c t  m a t t e r  o f  t h e  c o n t r a c t  w a s  

n o t  u l t r a  v i r e s .  

I t  i s  r e s p e c t f u l 7  y  s u b m i t t - e d  t h a t  u n d e r  t h e  f a c t - s  a n d  

I , , w  esl- t h i s  c-ase, t h ~ t  p l t ~ i n t x i f f ' s  1 - i c c n s e  t o  u s e  w a t e r  o u t  of 

trhe XI.: Mai.n 1)rai.n . - f t :er  i t :  h a s  l e f t  t h e  I , o l l n d a r j e s  of A & n 

l : rYiq , . l t j .on  D j . . s t r i c t ,  i f  v a l  i .d, .i.s v a l i d  o n l y  t o  t h e  e x t e n t  A r; 13 

1 r r j c j a t - . j o n  D i s t r i c t  a l . l o w s  t h e  i r r i g a t i o n  w a s t e  w a t e r  coI . l . ec : ted  

hv i t  f r o m  l a n d s  b e i n g  i - r r i g a t e d  w i t - h  w a t e r  b e i n g  d i s t r i b u t e d  h y  

A & R . I r r i g a t i o n  D i . s t r i . c t , ,  t o  l e a v e  t h e  b o u n d a r i e s  o f  t h e  i . r r i ~ g a -  

( - i o n  d i s t r i . c t  . T t  i s  f u r t h e r  r e s p e c t f u 1 . l  y s u b m i t t e d  t h a t  t h e  

w a t c l -  w i t h i n  tllc? b c ~ u n d a r j . e s  o f  A & l i  I r r i q a t i o n  D i . s t r i c t .  i.s unt lel-  

t .h~:  so le  and a k ~ s o l u t e  c o n t r o l  o f  A 6 F3 I r r i g a t i o n  D i s t r i c t  ancf A 

h 13 ~ r r i q a t i o n  !?is-t:ric:t- i . 5  ent-. i.t 1 cd to t3.i s t r i b u t . e  t h a t  w a t e r  t.o 

r , t l c k l  1 n n d s  a s  i t  m a y  dctern al,pr-opr-i.at-.c s o  1 o n q  a s  s a i d  w a t c r  i s  

, j . i  - t ~ c t c j  w i  t -hi , l ,  t-.h,:? ~ ~ ~ u ~ ~ q ~ r j . e ! ;  o f  A & r3 .I I -  I - iqat:i .c>n 1) is t r ic t  a n d  

i s  ,lnelf.r. c c > r r i - r c , l  o f  A & R 1 r . r - i q i l t i o n  I . ) j s l - . r i c t . ,  ancl t h a t .  t l r l t i ~ l  

blc~nol -andum i ~ n  S u p p o r t  of M o t i o n  - 9 



s u c h  w a t e r -  leaves t h e  h o u n d n r i e s  of A  & B T r r i g a t i o n  D i s t r i c t ,  i t  

i ; i t  : , ( ~ l )  j c b c , t -  t o a ~ ) ~ , r c > p l - i a t -  i o n  I>v p l  a i n t  i f l- o r  a n y  o t l i ~ r  p c r $ ; r > n .  

R E S P E C T F U T . , T , Y  S I J F l M T T T E D  t:hi.s 3 0  t h  d a y  of A p r i  1 , -1 98  2. 

T h o m a s  G .  N e l . s o n  
N E L S O N ,  R O S H O L T ,  R O B E R T S O N ,  

TOT>MAN A N D  T U C K E R  
A t t o r n e y s  f o r  D e f e n d a n t s  
C l y d e  G .  H a r p e r  a n d  

V o n d a  I l a r p e r  

I , T N G ,  N T E L S E N  A N D  R O B I N S O N  

13 /s./ 13(-JGER 13. L A l l  I c , 

R o g e r  D .  T,inq 
A t t o r n e y  f o r  D e f e n d a n t  
A & B I r r i g a t i o n  D i s t r i c t  

C:I?T<TI. 17'1 CATI* :  OF  M A T  T,XNC; - -- -- 

T  h e r e b y  c e r - t i f y  t h a t  o n  t h e  3 0 t h  d a y  of A p r j  I ,  1 9 8 2 ,  T  
sc>rvcAc7 ' 3  copy of t h e  f o r e c j o j l i q  MEMORANDIIM 1N S I J I ' P O R ' F  O F  M O T F O N  
F ' O R  C;IIMMARY ,71JnGMF:N11' rlpon : 

\)y c l c ~ ~ > o : ; i t i n c ~  a copy thereof il> t h e  U r l i t i : d  S t a t e s  m a i l ,  p o s t a g e  
l x - c ' [ ' a j d ,  i n  a n  e n v e l o p e  a d c ' l r c s s c ? d  t o  s a j t ' l  a t - t o r n c y  a t  t h e  
f c , r c \ c l c ) i  n q  a d d r e s s .  

/5/  liOGEli IJ. Llldc- 

R o q e r  D .  L i n q  

I \ l e l n r , r c >  11dl1rn i r )  S u p p o r t  o f  M c > t i i ) n  - 1 0  
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I N  T H E  D I S T R I C T  C O U R T  

S T A T E  O F  I D A H O ,  

O F  T H E  F I F T H  J U D I C I A L  D I S T R I C T  O F  T H E  

I N  AND F O R  T H E  C O U N T Y  O F  J E R O M E  

* * * * * * * * *  

M A G I C  V A L L E Y  D A I R Y ,  ) 

1 
P l a i n t i f f ,  1 

1 
v s .  1 

1 
C L Y D E  G .  I I A R P E R  a n d  V O N D A  1 
H A R P E R ,  h u s b a n d  a n d  w i f e ,  a n d  ) 
A  & B  I R R I G A T I O N  D I S T R I C T ,  1 

1 
D e f e n d a n t .  ) 

C a s e  N o .  7 0 7 2  

C O U R T  M I N U T E S  

1911 
T h e  M o t i o n  f o r  S u m ~ n a r y  J u d g m e n t  of  D e f e n d a n t s  c a m e  

20 I1 o n  f o r  I l e a r i n g  b e f o r e  t h e  t l o n o r a h l e  T h e r o n  W .  Ward s i t t i n g  

2111 w i t h o u t  a j u r y  i n  t h e  T w i n  F a l l s  C o u n t y  C o u r t h o u s e ,  t h e  case  , . 
2211 h a v i n g  b e e r *  h e a r d  i n  ~ w . i n  B a l l s  by a g r e e m e n t  of C o u r t  a n d  

231 c o u n s e l .  T h e  P l a i n t i f f s  d p p e a r d  b y  G r e g o r y  5.  G o s s  a n d  ~ a u l  
I . I -- 

2411 E l .  H e e k s .  a t t o r n e y s  o E  t h e  f i r m  o f  S m i t - h  a n d  B e e k s .  

$ C O U R T  M I N U T E S  - 1  - 

251 
I 

261 

27 

28 

29 

3 0 

3 1  

3 2  

D e f e n d a n t  A  & B I r r i g a t i o n  D i s t r i c t  w a s  r e p r e s e n t e d  by  R o g e r  

D .  L i n g  of t h e  f i r m  of L i n g ,  N e i l s o n  a n d  R o b i n s o n .  

D e f i e n c l a n t s  C l y d e  a n d  V o r b t l a  I l a r ~ ~ e r  appeared  by T t l o m a s  G .  

N e l s o n ,  of L h e  f i r m  of N e l s o n ,  R o s h o l t ,  R o b e r t s o n ,  T o l m a n  & 

T u c k e r .  

T h e  C o u r t  I ~ e a r d  arguments f r o r r ~  I i o g e r  L i n g  i n  s u p p o r t  

of t h e  M o t i o n .  M r .  G o s s  a n d  M r .  B e e k s  b o t h  a r g u e d  i n  

o p p o s i t - l o n  t o  t - h e  M o t i o n .  M r .  L i n g  a n d  M r .  N e l s o n  r e s p o n d e d .  



11 T h e  o n l y  t w o  d o c u i n e n t - s  r e l a t i v e  t o  t h e  r i g h t  t o  

1 

2 

41 a p p r o p r i a t e  o r  u s e  t h e  w a s t e  w a t e r  w h i c h  w a s  i n  i s s u e  w h i c h  

A t  t h e  c o n c l u s i o n  oC a t g u m e n t . ~ ,  t h e  C o u r t  r u l e d  a s  

f o l l o w s :  

a t t e m p t - e d  t o  a s s i g n  a p r i o ' r i t y  d a t e  a r e  t h e  t w o  l i c e n s e s  

i s s u e d  b y  t h e  S t a t e  o f  I d a h o  t o  t h e  P l a i n t i f f ' s  

p r e d e c e s s o r s .  T h e  S t a t e  o f  I d a h o  h a d  n o  r i g h t  t o  a s s i g n  a 

p r i o r i t y  a s '  a g a i n s t  t t ~ o s e  p e o p l e  who a r e  p r i o r  t o  t h o s e  
.L< .. 

a p p r o p r i a t o r s ,  i n  o t h e r  ' w o r d s  A & B I r r i g a t i o n  D i s t r i c t  

p r i o r i t y  w h i c h  w o u l d  c u t  t h e m  o u t .  T h e  p e ~ m i t s  w h i c h  w e r e  

i s s u e d  i n  1 9 5 8  a n d  i n  1 9 6 6  b y  t h e  S t a t e  o f  I d a h o  t o  t h e  

10 

1 1  

1 2  

1 5 ) )  P 1 . a i n t i f f l s  p r e d e c e s s o r s  e l r e  i n e f f e c t u a l  i n  e s t a b l i s h i n g  a 

i r r i y a t o r s .  A & B I r r i g a t i o n  D i s t r i c t  i r r i g a t o r s  own t h e  

w a t e r ;  t l l e y  h a v e  tile r i g h t  t o  u s e  i . t ;  t h e y  h a v e  t h e  r i g h t  t o  

r e c l a i r n  a n d  r e u s e  i t .  N o  o n e  d o w n s t r e a m  c a n  b e  g i v e n  a 

1611 p r i o r i t y  a s  a g a i n s t  t h e  u s e r s  i n  t h e  A & I3 I r r i g a t i o n  

1711 D i s t r i c t  . 

' r l~e  p e o p l e  i n  t \ l e  A & 13 1rrr . i  ( l a t i o n  D i . s t r  i c t  h a v e  
.. 1 -  ' 

18 

19 

20 

21 

22 

2 4 )  p a i d  f o r  t h e  w a t e r .  T h e y  own t h e  w a t e r  a n d  i f  t h e y  c a n  u s e  

A s  t o  w a t e r  c j o i n f g  o n  down b e y o n d  t h e  b o u n d a r y  o f  

A & B I r r i g a t i o n  D i s t r i c t  t o  t h e  p o i n t  w h e r e  o t h e r  p e o p l e  c a n  

u s e  i t ,  t h e  p r i o r i t i e s  e : i t . a b l i s l l e d  b y  tlle S t a t e  m i g h t  be 

e f f e c t i v e  a s  a c j a i n s t :  I r h o s e  otyller  ~ > e r : ; o n s  b u t  n o k  a s  a g a i n s t  , . - 
f a r m e r : ;  i .n t h e  A & 13 I r r i g a l - . i o n  Di.sl :r i .ct : .  

2 5 1 (  i t ,  r e u s e  i t ,  a n d  r e u s e  i t  a d o z e n  t i m e s ,  t h e y  h a v e  t h e  r i g h t  
I 

2611 t o  d o  s o .  I t  is  o n l y  i f  t h e y  p e r m i t  i t  t o  g e t  a w a y  f r o m  
i 

t l i e i r  c o n t r o l  o r  i f  t l l e y  a t 3 a n d o n  i . t  t h a t .  s o m e o n e  e l s e  h a s  a 

r i g h t .  t o  corne . i n  a n d  r n a k e  a n  a p p r o p r i a t i o n  of t h e  w a s t e  

29)) w a t e r .  P l a i n t i f f  d o e s  n o t  h a v e  a  r i g h t  w h i c h  c a n  p r e v e n t  t h e  

301 D e f e n d a l l t s  f r o m  c e a s i n g  t.o w a s t e  o r  f o r c e  t h e  D e f e n d a n k s  L o  

3111 p e r m i t  w a t e r  t o  go  d o w n  t o  i l l e r n .  T h e y  h a v e  r i g h t s  d e f i n a t c l y  

3211 i f  t h e  w a t e r  d o e s  r e a c h  t:lle~n, b u t  t l l e y  l l a v e  n o  r i g h t  t o  

c o m p e l  i t  t o  r e a c h  t - h e m .  
COUR'I' PI 1 1 q U ' l ' E S  -2- 



T h e  E4otion E o r  Surnlnary ' ~ u d ~ ~ n e n t  i s  i n  a l l  

r a n t . e t 3 .  

DATED this day oC , 1 9 8 2 .  

- 

- 
District J u d g e  

respects 



SMITH AEEKS 
210 SIXTH AVHNUE EAST 
P. 0. Box 508 
 WIN PALI-S, IDAHO 83301-0508 
~ ' I~LEI~HONE 733-6684 
Arrozneys for ...... !?.l.&%nti..f..f ......... 

S'I'ATE 0'' I D A I i 0 ,  '1 N A N D  I W l i  T I I U  COUN'l'Y OF' JEROME 
. . . . . . . . . . . . . . . . . . . .  

P ~ A G ~ L '  Vi11.LEY D i i 1 N Y  A S s ~ ) C l A " l ' b : s ,  ) C a s e  N o .  7 0 7 2  
1 

L ~ l c i i ~ ~ ~ i . t f ,  1 
1 

VS. 1 S E C O N I ,  AMLNI.)L:13 C O M L ' L A  1LJ ' l '  
1 

CLYDE i.:. IIAIIL'b;l( a l l c l  V U N L I A  1 
I.lr\lXPE:I<, I l u s b a n d  and  w i f e  , 1 
and A & l3 I I X I i I G f \ ' l . ' l : O N  ) 
b I S ' I ' I <  1-.c'l8 f 1 

1 
D e f e n d a n t s .  1 

P l a i n t i f f  a l l eges :  

COIJN'J' OIJI:: - -- . . -- .- . -- - 

1 .  

U e f  erlc1z.111 ts l l a r g c r ,  'I I i-1 1 1. C i I I I ~ S  I j c 1 . t :  i t ~ c l i  I 1 . 1 c r c  t o ,  

w e r e  I I ~ I C ; ~ . ) L ~ I I C ~  i(1ic.i w i f e .  

1 1 .  

L ' L . . i i  1 1 ( .  i 1.1. is L I I ~  C > W I I ~ . : I  C J I  t \ I < .  I I ~ J V J I  1 1 t 1  L ~ < ? : ; c : K  I I J L : ~  

X C L I  I 1 ! 1 y I 1 l c l c l l l c . !  c l 1 1  ' , I I I ~ I I L < I ,  t  [ I  W I I : 

* I  < , v d l l : j l ~  1 1 . )  '9 S O ( l t . 1 1 ,  ' < a l l C . ] c  2 1 l,;',>i 1 . ;  

~ I I  1 J : SW!4Ni::!4 , SII:!~IJ~:! . ,  , I\~LJ!.,I~II.J!* , .C ;W'~N\~J! . , ,  YL:!4NCJ!4 ; 

i I S I L ! ~ N I < ? ~ ,  i'Jl<'.,NL:!.,, C;1,:'41JW!4, NC!,SW?d,  S1.;!4. 

1 1 1 .  



\ . U I  I I  I I ~ ~ ~ I L I I I ~ . J  1.11~:  L I ~ I ~ > V C - L . I L : S ~ . : I . I ~ J ~ ! ( I  I J I - < . I I ~ ~ : I - L . ~  w i i . 1 1  < I  l . > l . ~ c > r - i t : y  
I 

c i d L c  c11 I , 1 . 9 .  1 ' 1 ~ 1 i ~ 1 1 L i f  t i u d l s o  t - l i e  o w r ~ t : ~ .  rjli  S t d t . ~  

of I d a 1 1 0  L i c e n s e  of W a t e r  riight; N o .  3 2 9 8 9 / 3 6 - 2 6 9 9  fo r  4 . 3 6  

c f s  of w a t e r  f o r  i r r i g a t i n g  t h e  above-described p rope r ty  w i t h  

a p r i o r i t y  d a t e  of J u l y  2 0 ,  1 9 6 6 .  C o p i e s  of both l icenses  

are a t t ached .  The source  of t h e  w a t e r  f o r  s u c h  a p p r o p r i a i ~ i o n s  

i s  t h e  EE M a i n  D r a i n .  P l a i n t i f f  and i t s  predecessors i n  i n t e r -  

e s t  have app l i ed  t h e  i r r i g a t i o n  w a t e r  represented by s a i d  licenses 

to a b ~ . : n c . f i c i a l  u s e  upon the abovc-descri.bed p r o p e r t y  f r o m  

the p r i o r i t y  d a t e  of t h e  l i censes  t h r o u g h  A p r i l  1 5 ,  1977 .  

I V  . 

On M a r c k i  1 3 ,  1 9 7 2 ,  d c : f ' e n d a n t ,  A  6 U irrigation D i s t r i c t ,  

&&I( i s u u e c l  4 l iccnse tu d c E e n d a n t ,  Clyde G .  I I a r p e r ,  t;o d i v e r t  150 

/I t i  I :  : i I S  c  w e -  f r o m  t l i c  El: I l . i i  n 1)rai n ul,s t . r e a m  f r o n ~  

p l n i ~ l t  i t f  ' s d i v e r s i u r l .  

v. 

On or a b o u t  A p r i l  1 5 ,  1 9 7 7 ,  D e f e n d a n t s  I I a r p e r ,  p u r s u a n t  

t o  s a i d  l i c e n s e ,  c o 1 1 u n e n c e d  c l i v e r s i o l ~  of a l l  of the f l o w  of 

EE P l ld i i l  D r a i n  u p s  t r c a r t l  f r o m  p l a i n t i f f ' s  d i v e r s i o n  t h e r e b y  pre-  

V ~ I I L  i I , , ,  ~ > l d i  r 1 t  i f  F f r o n t  r ' c c e i v i ~ l c j  t l i c  w a C c l -  t o  w h i c h  i t  i s  e n t i t l e d  

VI - 
I > e k c ~ l d ~ ~ n t s '  c l d i r u  t o  t l i c  t r s c :  o f  s i l ld  w a t e r ,  i f a n y ,  

V 1 L .  

U e c a u s c  of c i c f c : ~ t d = ~ t l L s  ' i r ~ I . . c r l -  t ' c - r e ~ ~ c e  w.i tl-I i t r s  wt l  tcr 

I 

r i . c , l l t  6 ,  1 1 1  cii 1 1 t  1 f ' l :  I l i l s  s u  t f 'c~red C ~ J I I I J C , ~ ~  t . 0  1 t : s  c.I-c>[)s d u r i  1.14 1980 

ar-,ti  1 ' J ~ j l  i.11 LLIC c l ~ i ~ o u ~ i L  of $:75,000.00.  I ' l a . i ~ ~ l . i f f ;  I l d s  a l s o  i ~ l c u r r e c l  

:Lxl ,e l , a , . : s  (,t $50,  000 .  0 0  i 1-1 s e c ~ l r . i r ~ i j  ~t k t:c!~- t l a l c  SOU,-ccs of w a t e r  



II i r l t c ~ - f  c i c n c e  w i t 1 1  i t s  w a t e r  r i g l l t s .  

- 

II P l a i l l t . i f f  re-allt!<jcs a l l  o E  L l l c  n l l c ? c j c i t i o ~ ~ s  of C o u n t  

c<>U TKO 

1 .  

L J l a i ~ ~ L i f - E  r e - a l l ~ b c j e s  d l  1  ut tile a l l c c j d t l o ~ ~ s  o E  C o u n t  

O n c  h e r e i n .  

1 1 .  

P l a i n t i P f  s u f f e r s  a n d  w i l l  c o l l t i n u c  t o  s u f f e r  great 

-1 1 . 
1'1 LL i1.1 t : l f i  t , p-)l:ior LO t . h e  c:uln~rlcrlc:c?lrlelit. o f  t h i s  d c t i o r l ,  

n ~ a ~ i c  WI I I Let-1 ~1e111il1ld U ~ O I I  d ~ ! f e ~ l d c l ~ l L ,  C: l y c l c  G .  l l c r r p e r  , t c ~  cease 
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AUG 7 2001 
We 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

1 Water Right: 36-2080 
1 
1 NOTICE OF COMPLETED 
) ADNLINISTRATIVE 

-) PROCEEDING 

IDWR has completed the following ;administrative proceeding: 

Address change 

Substitution of Party 

IC 5 42-222 transfer 

Point of diversion Place of use 

Period of use Nature of use 

Split of water right Change in ownership 

Other 

IC 5 42-219 license 

IDWR certifies that it has completecl its investigation into the changes to the elements of 

the water right(s) listed above as set forth in the attached Amended Director's Report(s) for said 

water right(s). No other changes have been made to the elements of these water right(s) except as 

set forth above. 

IDWR has served copies of the Notice of Completed Administrative Proceeding and 

Amended Director's Report(s) on the claim;int(s), pri arties in the subcases 

affected, if any, as reflected on the attached c 

DATED: &m/ 

NOTICE OF COMPLETED ADMINISTRATWE PR0CEE:DING 



CERTIFICATE OF MAILING 

I certify that on 8 - 6  , 2001, I delivered the original and copies of 
this form, including all attachments, to the following persons, postage prepaid if required and 
addressed as follows: 

1. Original to: 

Clerk of the District Court - overnight mail 
Snake River Basin Adjudication regular mail 
P.O. Box 2707 - hand-delivered 
Twin Falls, ID 83303-2707 - facsimile 

2. Copies to: 

Clive Strong overnight mail 
Off ice of the Attorney General - regular mail 
P.O. Box 44449 3( hand-delivered 
Boise, ID 837 1 1-4449 - facsimile 

United States Dept of Justice - overnight mail 
Environment & Natural Resource Div regular mail 
550 West Fort Street MSC 033 hand-delivered 
Boise ID 83724 facsimile 

3. Copies to all parties to the subcase: 

United States of America Acting Through - overnight mail 
Regional Director PN Region X regular mail 
Code PN-3 100 
1 150 N. Curtis Rd. Ste. 100 - hand-delivered 
Boise, ID 83706-5 155 facsimile 

Roger Ling 
Ling & Robinson 
P.O. Box 396 
Rupert, ID 83 350 

- overnight mail 
)C regular mail 

hand-delivered 
facsimile 

Signature of &-so 

NOTICE OF COMPLETED ADMlNlSTRATIVE PROCEEDING PAGE 2 



08/02/2001 

IDAHO DEPARTMENT OF WATER RESOURCES 
RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW 

RIGHT NUMBER: 36-2080 

NAME AND ADDRESS: A & B IRRIGATION DISTRICT 
PO BOX 675 
RUPERT ID 83350 

UNITED STATES OF AMERICA ACTING THROUGH 
REGIONAL DIRECTOR PN REGION CODE PN-3100 
BUREAU OF RECLAMATION 
1150 N CURTIS RD SUITE 100 
BOISE ID 83706-5155 

THE BENEFICIAL USE OF THE: WATER REPRESENTED HEREBY IS FOR THE 
LANDOWNERS WITHIN THE A &: B IRRIGATION DISTRICT PURSUANT TO CONTRACT 
NO. 14-06-100-2386, DATECl FEBRUARY 9, 1962 (AS MAY BE SUPPLEMENTED OR 
AMENDED) BETWEEN THE UNITED STATES OF AMERICA THROUGH THE U.S. 
BUREAU OF RECLAMATION ANCI THE A & B IRRIGATION DISTRICT FOR IRRIGATION 
AND OTHER PERMITTED PURPClSES AS AUTHORIZED BY THE ACT OF SEPTEMBER 
30, 1950, CH. 1114, 64 STAT. 1083, OF THE NORTH SIDE PUMPING DIVISION, OF THE 
MINIDOKA IRRIGATION PR0JE:CT. 

SOURCE : 

QUANTITY : 

GROUND WATER TRIBUTARY: 

1,100.000 CFS 
250,416.00 AFY 

USE OF THIS RIGHT WITH COMBINED RIGHTS LISTED BELOW IS LIMITED TO A 
TOTAL COMBINED DIVERSION RATE OF 1100.00 CFS AND A TOTAL COMBINED 
ANNUAL DIVERSION VOLUME OF 265,221.2 AF. COMBINED RIGHT NOS.: 36-15127, 
36-15192, 36-15193, 36-15194, 36-15195 AND 36-15196. 

PRIORITY DATE: 09/09/1948 

POINT OF DIVERSION: 
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