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COMES NOW, American Falls Reservoir Distnict #2, A&B Trigation District. Burley

Irmgation District, Milner Irnigation District, Mimdoka Irmigation District, North Side Canal
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Company and Twin Falls Canal Company {collectively “Surface Water Coalition™ or

“Coalition”), by and through their undersigned attorneys of record, and submit this Response 1o

[GWA's Supplemental Briefing in Support of Motion 1o Participale in the above-captioned

subcascs. For the reasons set forth below, this Court should deny TGWA™s motion, mn part.
INTRODUCTION

On August 29, 2007, during a hearing on [GWA’s Morion 1o Purticipate, counsel for
JGWA orally amended the motion to expressly mclude its member groundwater distncts as
movants, Tmportantly, however, IGWA failed to remove reference to itself in the motion. While
Idaho water law authorizes groundwaier users (o organize themselves into a groundwater district
and, 1n tum, authorizes the groundwater district to represent the groundwater users in
adjudications, such as the SRBA, the statutes do not authorize a groundwater district o
represent a groundwater user m a proceeding in which the groundwater user 15 already
represented by other legal counsel. To the extent that the members of groundwater districts are
already represented by counsel in these proceedings, the amended motion to participate should
be densed.

IGWA s supplemental briefing also asserts that IGWA should be authorized to represent
1ts membership either because (1) 1s has been joined in the SRBA, or (2) it has “associational
standing.” In an August 28, 2007 Order, Special Master Dolan unequivocally stated: “The clear
language of the Rules limits participation in subcases o “parties to the adjudication” and IGW A
fails to meet that threshold requirement.” JGWA now asserts, however, that its uncontested
participation in previous SRBA proceedings somehow constitutes a global “joinder” into the
SRBA and allows [GWA to continue to participate as a party in essentially any subcase it

chooses. The law does not support this conclusion.
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No statutory authority to parficipate has been provided to any “association”, such as
IGWA_ that is not a claymant in the SRBA . Since IGWA 15 not a claimant, it must be jomned
pursuant to Crvil Rules 19 or 20, IGWA has not made such a showing and no order has been
issued by the SRBA Court joining I[GWA 1o any particular subcases, 1GWA’s atlempt to
circumvent the express language of ACT and the SRBA’s specific statutes under the auspices of
associational standing 15 without merit. Recently, Special Master Dolan ruled against IGWA on
this exact samcssuc. See Order Denving [GWA's Motion for Reconsideration (January 3, 2008)
(attached hereto as Attachment A, for the Special Master’s convenienee) (the “Delan Order™).
IGW A has provided no new arguments (o support 1ts claum for participation m these subcases.
Accordingly, IGWA’s amended motion should be denied.

ARGUMENT

I.  Groundwater Districts may not Represent Water Users Who are Already
Represented in the SRBA

Idaho Code section 42-5224(6) authorizes a groundwater district to “represent district
members, with respect 1o their individual water rights, in general water rights adjudications and
other legal and administrative proceedings.” The Coalition does not dispute a groundwater
district’s authority to represent its membership in the SRBA. However, these statutes do not
provide authority, as JIGWA asserts, (o participale “even where one or more district members
participate individeally.” JGWA Supp. Br.at 2. IGWA provides no legal support for this
contention, excepl for a general citation to scction 42-3224, That section has 21 sub-sections and
none authorize the groundwater district to provide double representation to a groundwater users
in the same proceeding. The Coalition does not oppose participation by the groundwater district
in these proceedings except to the extent thar the membership 1s already represented by legal

counsel in these proceedings. To that extent, the motion should be denied.
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. IGWA *is not a party to the adjudicarion” and “may not participate in these
subeases.”

On November 8, 2007, a hearing was held betore Specaal Master Dolan to address

IGWAs arguments that 1t had been joined 1n the SRBA, or, alternativly have met the

requirernents of associational standing. JTGWA concluded that it was therefore entitled to

participate in a group of cases involving the 1dentical legal 1ssues presented in these subcases

before Special Master Bilyeu, Spegial Master Dolan demed IGWA”s Motion for

Reconsideration of Order Denving IGWA's Motion 1o Participare;

The IGWA has tatled to show that the Order Denying Motion (o Participate 18
crroneous. The IGH A is not a party 1o the adiudicarion or a cfaimant and
hence, may not participate in these subcases. [emphasts added] Neither s

IGWA entitled to intervene of richt or by permissive intervention because 1t

been asserted onats behalt, As noted before, the IGWA merely represents
water neht holders. (emphasis in origmal).

occasions and has been recognized and participated in a multitude of
administralive proceedings. SRBA and District Court cases, and the Idaho
Supreme Court appeal” 1s ot no consequence. Here, unlike before, the 1ssue of
participation is squarely contested and the plain lanpuage 0 AO-1 and 1.C, §
42-1401 A Hmit participation in SRBA subcases to parties 1o the adjudication
and claimants.

be granted 1n these subcases.
I1. As Special Master Dolan Correctly Determined, Prior Participation in Certain
Subcases Before the SRBA Court does not Constitute IGWA’s Joinder for the
Entire SRBA.

In its briefing regarding IGWA’s participation, IGWA argues that 1t 1s authonzed to

participate in these proceedings. As Special Master Dolan correctly determined, these arguments

are legally flawed. 1GWA fa:ls to provide any order or other proof that 1t has been joined. Idaho

Code section 42-1401 A(6) defines a “party” to an adjudication to mean “any person who is a

RESPONSE TO IGWA'S SUPPLEMENTAL BRIEFING IN SUPPORT OF MOTION TO PARTICIPATE

4




claimant or any person who is served or joined.”” 1018 this second, 1talicized, phrase that IGWA
contends supports its motion to participate in these proceedings.
Whenever a party attempts to participate in an SRBA proceeding, that party must file a
motion pursuant 1o Rule 10(k}, of AO1. That rule provides:
Any party to the adjudication who 15 not a party 1o a subcase may seek leave
to participate in a subcase by filing a timely Morion o Participate. A Motion
to Participaie shall be treated like a motion to intervene under LR C.P. 24 and
shall be decided by the Presiding Judge or the assigned Special Master. A
party to the adjudication who does not ile an objection, a response or a
timely Motion 1o Participate waives the right to be a party 1o the subcase and
to receive notice of further proceedings before the Special Master, except [or
Motions to Alier or Amend.

{Bold and underiined emphasts added); see 1.C. § 42-1401A(6), supra.

As Rule 10(k) makes clear, any time a party seeks 1o participate in a particuiar subcase
before the SRBA court, that party must file a motion to participate and make a showing similar
to that required under Civil Rule 24 (dealing with intervention). What is also clear from the rule
is that a party sceking 1o participate in an SRBA subcase 1s not obligated (o meet the
requirements under Civit Rules 19 or 20 (dealing with joinder). In other words, the rules and
statutes recognize a distinction between parties participating in a matter (i.e. intervention) and
parties being allowed joinder in a matter. [GWA does not assert that it has attempted to meet the
requirements necessary 1o obtain joinder under these Civil Rules. This alone defeats any claim
by IGWA.

IGWA’s briefing attempts to blur the lines between intervention/participation and
jomnder. Indeed, IGWA asserts “JGWA 1s a party to the SRBA becausc 1t has been “served or
joined” in the adjudication. IGWA has participated 1n muitiple SRBA cases and subcases.”

IGWA Supp. Br. at 8 (emphasis added). IGWA even goes so far as to argue “That IGWA has

participated in multple SRBA cases 1s prima facie evidence that it has been joined in the
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SRBA Jjd at 9 (emphasis added). TGWA’s attempts to blur the vital distinction between
participation and joinder are not supported by the law or rules. Indeed, IGWA has never even
argued that 1t can meet the requirements of joinder. Given these distinctions, along with
IGWA’s fatlure to provide any arguments refative to the required showing for joinder and the
fack of prior objection, 1t 15 clear “how [GWA could participate in numerous SRBA proceedings
without bemg joined in the SRBA.” /¢ at 9.

IGWA provides a hist of subcases in which it has previously participated. This is done,
according 1o IGWA, 1o “prove” that it has been joined in the SRBA. Aside from the clear legal
failings, the facts to not support IGWA’s claim. While IGWA provides this list of subcases, it
conventently fails to recognize that it filed a "Notice of Intent 1o Participate.” or sirnilar
pleading, m many. if not all, o the proceedings. Apparently, afier these “Notices” were not
contested, IGWA was allowed to participate in those subcases. This is not the situation here.
“Here, unitke before, the 1ssue of participation 1s squarely contested and the plain language of
AO-1and 1.C. § 42-1401 A limit participation in SRBA subcases to partics to the adjudication
and claimants.” Attachment A, at 3. IGWA cannot now retroactively convert its
participation/intervention motions and notices into a motion for joinder under Rule 19 or 20.

IGWA has failed to make any showing that 1t has ever been joined in the SRBA, as
opposed to merely participating m varnous distinet subcases n the SRBA without contest from
the parties in those subcases. The fact that it participated in some subcases, without contest, does
not grant it authority to now participate i the subcases at issue. The Special Master should deny
HGWA’s amended motion to participate.

IV. Association Standing, under Glengary-Gamlin, is not applicable in the SRBA.
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IGWAs attempt to have the Special Master adopt the association standing rule, set forth
mn Glengary-Gamliin Prot. Assoc., Inc. v, Bonner County Bd Of Comm., 106 Idaho 84 (Ci. App.
1983), 1s nothing morce than an attempt to circumvent the specific SRBA requirements set forth
in AQ! and Idaho Code section 42-1401A. This same argument was rejected by Special Master
Dolan. Dolan Order. While Glengary-Gamlin may have “Hirmly settled the question of whether
an organization has standing (o represent its members in Idaho courts,” see 1GWA Br.at 4, that
decision does not support IGWA™s motion for participation in this matter. Indeed, the particular
statuies and rules governing water right adjudications make clear that IGWA 13 not authorized to
participaie 1n these proceedings because it 1s not a claimant and 1t has not been allowed joinder.l

‘the Glangar-Gemlin court set forth three requirements that must be met in order to have
associational standing: {1) the members of the association must have the right to sue on therr
own behall; (2) the interests sought must be germane to the organization’s purpose; and {3)
neither the claim nor the relief requires participation of individual members. 106 Idaho 87-88.

First, some of IGWA’s members apparently have water right claims and have been
granted statutory authority o participate in water rights adjudications, such as the SRBA. On the
other hand, there 1s no such statute, rule or other provision of law which authorizes IGWA to
participate in any water rights adjudication on their behalf. Rule 10(k) and Idaho Code section

42-1401A turther support this conclusion by limiting participation in water right proceedings to

"IGWA had previcusly relied upon decisions from the SRBA Court and Supreme Court 1o demonstrate why it
should be allowed 10 parncipate. In particular, IGWA cited o Memorandiom Decision & Order on Challenge,
Subcuse Nos. 34-72, 3473, 34-2507 & 34-10873 (Apnl 29, 1999 & Fort Hall Warer Users Assoc. v, U5, 129
[daho 39 (1996). In the Memoirandum Decision & Order a1 page 10, the SRBA Count allowed a water users
association to participate i a decision that was “narrowly limited 1o the facts and circumstances of these subcases
and because the actions of the [irrigation district] Board in relation to the districe’s water are claimed to be ultra
vires.” {Emphasis added). No w/rra vires actions have been alleged by IGWA in this matter. Furthermore, the
SRBA Court made clear that its decision in that cage would be “narrowly limited t0” that case and. therefore, would
not govern the proceedings in this case. That notwithstanding, nothing i that decision suppons IGWA's attempt 10
circumvent the procedural requirements governing participation in these subcases. Likewise, nothing in the Forr
Hall decision would support an action by IGWA 10 participale in a subcase proceeding without first complying with
the requirements of the governing siatutes and rules.
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those who are claimants or those who have been joined. Smee [GWA 15 not a claimant and

cannot show that it has ever been jomned in the SRBA. 1t fails the first requirements.

As to the second requirement, the SRBA rules of procedure make no provision for
consideration of the intent of an entity seeking to participate Rather, the SRBA Court 18 hmited
to a consideration of two factors: (1) 18 the moving party a claimant; or {2) has the moving party
been joined.

Thard, all claims asseried and relief requested by IGWA require the participation of a
clabmant or of a party who has been jomned inthe SRBA . Since IGWA cannot meet this test, 1t 18
not “required” to participate in these subcases. The fact that the clanms at issue in these
proceedings may impact certain ground water claimants is of no relevance in light of the plain
language of Rule 10(k) and Idaho Code 42-1401A. These provisions plainly state that only
claimants and parties who have becn joined may participate 1n the SRBA. Purthermore, IGWA's
argument that “the protection of common interests among the association’s members practicaily
require collective effort and judicial economy will be served by allowing the organization to
represent the common interest of 1ts members,™ is somewhat disingenuous when certain of 1ts
clanmant members are already being represented or are already participating in similar subcases
in Basins 21, 22, and 27..

finally, the SRBA Court has already decided that an association does not have standing
to participate in a subcase merely because it represents claimants. Order on Motion to
Participate/dntervene, AQ1 10k, I R.C P 24(a) & (b); Order on Motion 1o Dismiss Objections 1o
Amended Claims, 1. R.C P, 12(b}(6) in Consolidated Subcase No 75-13316 ("Wild & Scenic
Order™). In that case, an association representing claimants attempted to participate in an SRBA

proceeding. Just ke IGWA 1n this matter, the members of the association were claimants and
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had a right to object on their own, presumably, the interests of the assocation were being
promoted m the attempted participation and, finally, 1ts claims were not particular to any one
member. See /[GWA Br. at 4-8 (making 1dentical arguments to supports 115 “associational
standing™ arpument). However, in the Wild & Scenic Order, the SRBA Cowt recognized that
the statutes and rules governing water rights adjudications do not allow for participation by
associations. Indeed. Special Master Dolan recently followed this hne of cases n rejecting
IGWA’s associational standing arg’_{uments.2 Since IGWA has not met the requirements of Idaho

Code section
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2), its amended motion should be denied.
CONCLUSION

Idaho water law authorizes a groundwater distnict to represent it members in the SRBA
adjudication. The code, however, does not authonize a district 1o provide double representation
to members who arc already represented in a proceeding. To the extent that the groundwalter
districts seek to represent members already participating in these proceedings, the amended
motion should be demed.

IGWA cannot demonstrate that it has been joined i the SRBA Court under the Idaho
Rules of Civil Procedure . Rather, IGWA attempts to confuse the Special Master by providing
examples of subcases where 1t participated, without objection. The fact IGWA may have
participated in some subcases because no party objected at the ume does not justity granting its
participation contrary 10 AO1, the SRBA statutes, and prior SRBA Court precedent in this case.
IGWA has never made a showing that 1t is a “party” or that 1t has been joined under Civil Rules

19 or 20. Furthermore, the associational standing rules do not overnide the stafutes and rules

! Although the “Conclusions” secuon of the Dolan Order does not speciheally address the assocration standing
arguments. it is clear that Special Master Dolan was aware of and reviewed IGWA’s arguments. See Dolon Order at
2 (reciting IGWAs arguments, including the associational standing argument). With this recognition, the Dolan
Order determined that IGWA could not participate o those subcases because it had not comphed with the relevant
faw.
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apphcable 1o the SRBA. As recently recognized in the Dolan Order, the law clearly requires that
any who participate in the SRBA must be either claimants or joined. TGWA cannot make cither

showing. Accordigly, the Special Master should deny IGWA’s amended motion

Dated this 4" day of January, 2008,
ARKOOSH LAW OFFICES ¢HTD.
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INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA ) Subecases 01-1J, er al.
) (see list of 51 subcases attached)
{ase No. 39576 }
} ORDER DENYINGIGWA’S MOTION
} FORRECONSIDERATION
Background

Order Denying Motion to Participate

On August 28, 2007, the Special Master entered an Order Denying Motion to
Participate denymg the Idaho Ground Water Appropriators participation in the above
subcases:

IGWA has not asserted ownership of rights to the use of water nor has

such ownership been asserted on its behalf - it represents water right

holders. Hence, IGWA 1s not and cannot be a parly to the adjudication

and 15 not entitled to intervenc of right or by permissive intervention in the

above subcases.
Motion for Reconsideration

The IGWA filed its Motion for Reconsideration of Order Denving IGWA s
Motion to Participate on September 6, 2007, because “(a) IGWA was previously served
or joined n the SRBA, and (b) IGWA has standing under 1daho law to represent its
members who indisputably quahify as a proper party to the adjudication.” Tt lodged its

Brief in Support on September 20, 2007, arguing;

Thus, IGWA clearly has standing to participate in the SRBA because it is
a private entity that has been joined in the Adjudication on multiple
occasions and has been recogrized and participated in a multitude of
administrative proceedings, SRBA' and District Court cases, and the

' Subcase 03-10022 {objector) and subcase 92-00021 (objector).

ORDER DENYING IGWA'S MOTION FOR RECONSIDERATION 1
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Idaho Supreme Court appeals,” served and jomed as a party [foonotes

added].

IGWA attached to 1ts Morion a copy of its Amended and Resiated Articles of
Incorporation spelling out its primary purpose: “To represent the interests of 1daho’s
ground water users and promote the cfiicient use and economic development of water
resources.” It then argued that Glengary-Gamlin Protective Association, Inc. v. Bonner
County Board of Commissioners, 106 Idaho 84, 87 (Ct. App. 1983), “firmly settled the
question of whether an organization has Sténding o represent s members in Idaho
courts.”

The IGWA’s final argument was that “the SRBA IDistrict Court should not
eliminate associational standing n the SRBA when, as in this case, the protection of
comumon mterests among the association’s members practically require collective effort
and judicial economy will be served by allowing the organization to represent the

collective interests of its members.”

Response to Motion

The “Surface Water Coalition™ filed its Response to IGWA s Motion Jfor
Reconsideration of Order Denying IGWA s Motion to Pariicipate on November 1, 2007.
It argued that “IGWA has failed to make any showing that it has ever been joined in the
SRBA, as opposed to merely participating 1n various distinct subcases in the SRBA
without contest from the parties in those subcases.” Further, it argued that despite the
Glengary-Gamlin test for assoclational standing, SRBA procedural rules and Idaho
statute himit participation in waler right proceedings to claimants and those who have
been joined: “The fact that the claims at issue 11 these proceedings may impact certain
water claimants 1s of no relevance in light of the plain language of [SRBA Administrative
Order 1, Rules of Procedure] Rule 10(k) and Idaho Code 42-1401A.7

Finalty, the Coahtion pointed out that “certain of its [IGWA’s] claimant members

arc already being represented or are already participating in similar subcases in Basins

? Nez Perce Tribe v. State of Idaho, 137 Idaho 654 (2002); Fish and Wildlife Service v. State of Idaho, 135
Idaho 635 (2001); and A& B frrigation Dist v fdaho Conservation League, 131 Idaho 411 (1998).

* American Falls Reservoir District #2, A&B Imigatien District, Burley Irrigation District, Milner lrigation
District, Mimidoka Irrigation District, North Side Canal Company and Twin Falls Canal Company.

ORDER DENYING IGWA’S MOTION FOR RECONSIDERATION 2
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21,22, and 277 Besides, “the SRBA Cowt has already decided that an association does
not have standing to participate in a subcase, mercly because it represents claimants
[citing SRBA Presiding Judge Roger S. Burdick’s July 29, 2002 Order on Motion 1o
Participate / Intervene, consolidated subcase no. 75-13316, Wild and Scenjc Rivers

Claims].”

Hearing

A hearing on IGWA’s Motion for ]éecon.w‘a’emzz'(m was held by telephone on
November 8, 2007, Candice M. McHugh appeared for IGWA; Travis L. Thompson and
W. Kent Flelcher appeared for various entities collectively called the Surface Water
Coahition; R. Lee Leininger appeared for the United States of America, Department of
Interior, Bureau of Reclamation and Bureau of Land Management, along with E. Gail
McGarry and Fredric W. Price; Gregory W. Moeller appeared for New Lavaside Ditch

Company, Lid,, et ol ; and Garrick L. Baxter appeared for [DWR.

Conclusions

The IGWA has fuiled 10 show that the Order Denying Motion to Participate is
erroneous. The IGWA is not a party to the adjudication or a claimant and hence, may not
participate in these subcases. Neither 1s the IGWA entitled to intervene of right or by
permissive inlervention because it has not asserted ownership of rights to the use of water
nor has such ownership been asserted on its behalf. As noted before, the IGWA merely
represents water right holders.

The argument that the IGWA “has been joined in the Adjudication on multipie
occasions and has been recognized and participated in a multitude of administrative
proceedmgs, SRBA and District Court cases, and the Idaho Supreme Court appeals” is of
no consequence. Here, unlike before, the issue of participation 1s squarely contested and
the plan Janguage of A0-7 and 1.C. § 42-1401 A limit participation in SRBA subcases to

parties to the adjudication and claimants.

ORDER DENYING IGWA’S MOTION FOR RECONSIDERATION 3
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Ovder

HREFORE, IT IS ORDERED that the IGWA’s Motion for Reconsideration of

THEREF

Order Denying IGWA s Motion to Participare in subcases 01-11, et al., 1s denied.

DATED January 3, 2008

7. 4,

TE FRRT:\*CP A.DOLAN

Special Master
Snake River Basin Adjudication

ORDER PENYING IGWA'S MOTION FOR RECONSIDERATION
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BXHIBIT A
Subcase Nos:

01-00001J 01-10477
01-000062A
01-00047E
01-00048
01-00052ZA
01-000528
01-006053A
01-00082A
01-000528
01-~00116BE
01-00131LA
01-0013ZA
01-00133A
C1-00146h
01-001468
01-00147
01-00148
01-00157A
01-001578
01-001588
01-001%3A
01-001%23R8
01~-00232
01-00247
01-002589
01-00260C
01-00261
01-00263
01-00264
01-0026¢6
01-00298
01-0C304
01-0G30¢6
801-00324
01-~04061
01-10046
01-10048
01-10049
01-~10050
01-10057
01-10060
01-1C062
01-10091
01-10092
01-10471
01-10472
01-10474
01-10475
01-1047¢6

{Subcasge list: MTNPARTCI )
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CERTIFICATE OF MATLING

I cervify that a true and correct copy of the ORDER DENYING
IGWA'S MOTION FOR RECONSIDERATION was mailed on January 03,
2008, with sufficient first-class postage to the lollowLug.

MILNER TRRIGATION DISTRICT A & B IRRIGATION DISTRICT
NORTH STDE CANAL COMPANY BURLEY IRRIGATION DISTRICT
TWIN FALLS CANAL COMPANY FALLS IRRIGATION DISTRICT
Representeé by Represented by:
BARKER, ROSHOLT & SIMPRON LLP ROGER D LING
113 MATN AVE W, STE 303 ) 61 H 57T
PG BOX 485 PO BCOX 386
TWIN FALLS, I 833 G485 RUPERT, ID &B3350-0326
Phone: 208"733~O7OO Phone: 208-436-4717
AMERICAN FALLES RESERVOIR UNITED STATES O AMERICA
Represented by. USDI BUREAT CF RECLAMATION
. ”HQ%AE ARKOOS Represented by:
301 MAIN 5T Us DEPARTMENT OF JUSTICE
PO ROX 32 ENVIRONMENT & NATL' RESCURCES
GCODING, 1D B3330 550 WEST FORT STREET, MESC 033
Pnone: 208-534-8872 ROISE, ID 83724
BLACKFOQT IRRIGATION CO MINIDOKA IRRIGATION DISTRICT
CORBETT SLOUGH DITCH CO Represented by:
NEW LAVASIDE DITCH CCG LTD W KENT FLETCHER
PARSONS DITCH CO 1200 OVERLAND AVE
PEQPLES CANAL & I[RRIGATION CO PO BOX 248
RIVERSIDE CANAL CC BURLEY, ID 83318
UNITED CANAL CO Phone: 208-678-3250
WATSON CANAL CO
WEARYRICK DITCH CO RIVEESIDE CANAL CO
Represented by: FO BOX 52
JERRY R. RIGBY BLACKFOOT, ID 83221
25 N ZND E Phone: 208 785-66373
PO BOX 250
REXBURG, ID 83440-0250 DIRECTOR OF IDWR
Phone: 208-356-3633 PO BOX 83720
BOISE, ID B83720-0098
IDAHO GRCUND WATER
Represented by: PEOPLES CANAL & IRRIGATION CO
RANDALL C BUDGE 1050 W HWY 39
201 E CENTER, STE AZ BLACKFOOT, ID B3221
PO BCX 1391 Phone: 208-684-3105
POCATELLO, ID B2204-1351
Phone: 208-232-6101 BLACKFOOT IRRIGATION CO
108 ¥ 200 N
BLACKFOOT, ID 83221
Phone: 208-785-6992
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