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DEPARTMENT OF
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BROWNSTEIN HYATT FARBER SCHRECK, P.C.

410 Seventeenth Street, Suite 2200
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(303) 223-1100 — Telephone
(303)223-1111 ~ Facsimile

John K. Simpson. [SB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LILP
205 North Tenth St Suite 520

PO Box 2139

Bowse, 1D 83701-2159

(208) 336-0700 — Telephone

(208) 344-6054 - Facsile

James C. Tucker, ISB No. 2038
Senior Attomey

IDAHO POWER COMPANY
1221 West Idaho Street

Boise, ID 83702-5627

(208) 388-2112 — Telephone
(208) 388-6935 — Facsimile

Attorneys for Plaintiff Iduho Power Company

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

T L S N

A. Subcase No. 3-7018

MOTION TO STRIKE OR
PRECLUDE APPROVAL OF DRAFT
STANDARD FORM 5-

STIPULATED ELEMENTS OF

A WATER RIGHT

COMES NOW, Idaho Power Company ("Idaho Power"), Claimant/Objector

herein, and moves this court pursuant to L.R.C.P. 12(f) and Administrative Order #1,
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Section 4.d(3), for an Order Striking or Precluding Approval of the Draft Standard Form-
5 entered in the above-entitled subcase on November 20, 2007. This Motion is based
upon the following grounds.

On November 13, 2007, counsel for Idaho Power, in good faith, and pursuant to
this court’s Order Setting Deadline to File Settlement Documents, executed a Draft

Standard Form-3 Stipulated Elements of A Water Right (S1-5) in the above-entitled

matter, in order o resolve the objection Tiled by Clanmant. At the tiime of the exceubion
of the Drafr SF-5 by counse! for Tdaho Power the underbving water right was in pormit
status, awaiting licensing by the [daho Department of Water Resources (MTDWR™) One

ol the provisions in the recommendation attached Lo the Draft SE-3, agreed o by the
parties to the Draft SF-5 as the proposed final recommendation to this court, stated as
follows:

This right remains subject to all conditions set forth in the permit upon which this
right is based, and will be subject to all conditions set forth in the license issued
by IDWR upon completion of the statutory appropriation process.

On November 16, 2007, three days after filing of the Draft SF-5 with the Court,

IDWR issued a water right license for water right #3-7018, which includes the following

condition:
The diversion and use of water for hydropower purposes under this license is
subject (o review by the Director after the date of expiration of the Federal
Energy Regulatory Commission license for Brownlee Dam. Upon appropriate
findings relative to the interest of the public. the Director may cancel all or any
part of the use authorized herein and may revise, delete or add conditions under
which the right may he exercised.
The above-referenced condition was mnserted into the license by IDWR with no

advance notice to Idaho Power, and almost immediately after I[daho Power and the State

had filed a Draft SF-5 with the Court which did not contain the condition. The license
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condition was also noteworthy in that; it was not included in the permit; it was not
included in IDWR's initial recommendation; the State of Idaho did not file an objection
to the initial recommendation for failure to include the condition; and the State did not
reference the condition in response to Idaho Power’s objection as a claimant.

Idaho Power has sought relief from the disputed license condition from IDWR.
Pursuant 1o the provisions ol Idaho Code §42-1701A(2), Tdaho Power Company has filed a
Protest and Petition for Reconsideration i the heensimg of 23-7018 a copy of which s
attached hereto as Bxhibit A Also attached for the court’s reference are a copy ol the

N 4o . [ T T s
and a copy of fhe hicense

]
~
A
P
-
o
o

[daho Power now sceks rehiet from the SREBA Court regarding the Dralt SF-5.
which does not represent an agreement of the parties on a contested water right
recommendation within the meaning of Administrative Order #1. Idaho Power never
agreed with the State or IDWR to settle its objections in the SRBA by giving IDWR the
authority to unilaterially insert a condition in its water right license allowing IDWR to
cancel Idaho Power's water right in the future -- which is the effect of the Draft SF-5
coupled with the license issued by IDWR immediately after the filing of the Draft SF-5
with the SRBA Court. Accordingly, Idaho Power respectfully requests that this Court
strike the Draft SF-5, or alternatively, to refraimn from approving it as a Final SF-5 and
mncluding 1t in a partial decree,

Oral argument on this Motion  Strike s hereby requested, which i the

discretion of the Court may occur at the status conference set for January 10, 2008 at 2:00

p.m.
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_ W
DATED this | 7 day of December 2007.

IDAHO POWER COMPANY

James C. Tucker, Esq.

Senior Attorney, Idaho Power Company
1221 West Idaho Street

Boise, 1D 83702-5627

James S Lochhead, Fsg.

Michael A Gheleta, sy

Muark 1 Mathews, Bsq.

Michelle € Kales. Bsq.

Adam T DeVoe, bBsy.

Brownstemn Fvalt Farber Schreck, PO
410 17" Streer, Twenty-Second Floor

Denver. CO 80202

John K. Simpson, ISB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O. Box 2139

Boise, ID 83701-2139

Attorneys for Idaho Power Company
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CERTIFICATE OF SERVICE
-

.

I HEREBY CERTIFY that on this /Z day of December 2007, I caused to be
served a true and correct copy of the foregoing MOTION TO STRIKE OR
PRECLUDE APPROVAL OF DRAFT STANDARD FORM § - STIPULATED
ELEMENTS OF A WATER RIGHT by the method indicated below, and addressed to
each of the following:

Filed with the Court via Hand Delivery.

Service upon the following via U5, Mail:

Fawrence Wasden
Steven Olsen

Feart T Klein
NMichael O Orr
TO0OW Tefforsen. Room 210

PO Box 44449
Boise. [[D 83711-4449

Mttomeys Tor Defendant, State ot Tdaho

TDWR Document Depository
PO Box 83720
Boise, 1D 83720-0098

United States Department of Justice
Environment & Nat’l Resources Div
550 W Fort Street, MSC 033

Boise, ID 83724

Chief, Natural Resources Division
Office of Attorney General

PO Box 44449

Boise, 1D 83711-4449

Randall C. Budge

Candice M. McHugh

Racine Olson Nye Budge & Bailey, Chtd.
P.O. Box 1391

Pocatello, D 83204-1391

Jusephine Beeman
Beeman & Associates, P.C.
409 W Jetterson Sireet

Boise, 1D 83702 £
/// ‘ /\«L,, ‘. },__,

~Attorneys for Plaintiff, Idaho Power Company
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RECEIVED
11/07 N o
STATE OF IDAHO DEC 03 20
DEPARTMENT OF WATER RESOURCES S iraars

NOTICE OF PROTEST

This form may be used to file a protest with the department under sections 42-108B, 42-203 A, 42-203C, 42-211, 42-222 and 42-224,
Idaho Code. The department will also accept a timely protest not completed on this form if it contains the same information.

1. Matter being protested License Number 03-7018; new cond ition inserted
2 Mamoe of protestant 2 “ o ) Ower Company
3 Protestant’s Reprasentalive forsers oo O difforent than protestant)

Jonn R LIS ON 3! Loy Moo Davi ] Pavikor o DS i
A Sepvice mmhng address 1010 W e L, Pl Bos 2190 Bos o
5. Service telephone no. 208-336 -0700  Email Address: ~ smd@idahowaters.com
6. Basis of protest (ncluding starement of facts and law upon which the predest 1s based)

(additional pages may be aftached to deseribe nature of the protest)

7. What would resolve your prolest?  Hearing requested

I hereby. acknowledge that if T, or my designated representative, fails to appear at any regular]y scheduled
conference or hearing in the matter of which I have been notified at the address above, the department may
issue a notice of proposed default against me in this matter for fwlure to appear. 1 also verify that T have served
a copy of this protest upon the apphcant.

. . PP L ) .
Signed this .5 day of v D aee 20 s A

Protestant’s Representative




RECEIVED

NOTE: e
DEC § 3 26l

A protestant is required to timely file a protest with the department together with a $25.00 pﬁ‘}%\%@?ﬁ%ﬁﬁ@iﬁ%g
each application being protested in order for the protestant to be considered a full party by the eﬁamﬁg JON

In addition, the department’s Rule of Procedure, IDAPA 37.01.01203, requires a protestant to send a copy
of a protest to the applicant.

INSTRUCTIONS

I b cloarhy ideniified. A fypical matter is identified by the apphcation
ST N Aot pamie of o
VO TR O
\ ¢ oot %l by ; YA D)
i vith con first
3. If the protestant is represented by an attorney or other authorized representative, show the representative’s
A1 serve deciments on the representative and upon the profestant if
4 Show the address where the departiment 15 to serve ihe documents. This should be the address of the
authorized representative unless the proiestant does not designate o representabive,
5. Show the telephone number of the authorized representative unless the protestant does not designate a
service representative.
6. Specifically describe the nature of the protest.
7. Describe the relief being sought by the protestant.
FOR DEPARTMENT USE ONLY
Received by L Date - Time

$25.00 fee Receipted by -k B  Date




RECEIVED

James C. Tucker, ISB No. 2038 BEC €3 e
Senior Attorney WATER RESOURCES
IDAHO POWER COMPANY WESTERN REGION
1221 West Idaho Street

Boise, ID 83702-5627

(208) 388-2112 — Telephone

(208) 388-6935 — Facsimile

James S. Lochhead

Michacl AL Ghaelem

KOs Ok P

John K. Simpson, 188 No. 4242
Shelley M. Davis, ISP No. 6788

BARKER ©OQSIHL T & sipvbuoN Lk
205 North Tenth St Suite 220
PO Box 2139

Boise, 1D 837012139

(208) 336-0700 - Telephone

(208) 344-6034 — Facsimile

Attorneys Jor ldaho Power Company
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THT: STATE OF IDAHO
IN THE MATTER OF

APPLICATION FOR PERMIT & LICENSE
NO. 3-7018

PROTEST AND PETITION FOR
HEARING

APPLICANT:
IDATIO POWER COMPANY

e’ e e e e e S

The ldaho Poser Company {7 ldoho Power 71 by and through s undersigned atiomeys.
herehy files this Protest and Petition for Hearing regarding the 1daho Department of Water

Resources’ (“1DWR”) issuance on or about November 16, 2007 of water right License No. 3-




DEC 83 2

The basis for Petiti@#FER RESOURCES

07
7018 for Brownlee Dam, an Jdaho Power facility on the Snake River. :
WESTERN REGION

protest and petition is as follows:

1. The license includes the following condition which purports to allow the Director
to review the diversion and use of water for hydropower purposes under the license after the date
of expiration of the Federal Fnergy Regulatory Commission (“FERCT) hcense for Brownlee

T b - A . boa
clote o add condions andos

S N VST SN N A SN Y RN A0

sy k re Sy g A Y N PSR ENT Y
NpOpeUh 0 revie W Dy ik gl

Energy Kegulatory Commission License jor Brownlee Dan Uporn approjriofe
findines relative 1o the interest of the public. the Director may cancel all or any
jreat of the s ‘ ' cdod ] i ;

which the rioht my be crercised

This condition was not inchuded 10 the water nieht perinit approved and issued by
IDWR in 1976 for the facility in question. Afier issuance of that water right permit, and in
reliance thereon, Idaho Power constructed an additional generating facility al Brownlee Dam,
provided proof of beneficial use of the water right established by the permut, and has been

operating said facility for approximately 30 years without the new condition.

3 The new condition is not included in the Director’s recommendation and the
parties” draft stipulation in the Snake River Basin Adjudication (“SRBA™) proceedings.

4 The new condition 1s otherwise unlawful for such other and further reasons as
may be set forth at the hearing on this matter.
i) fdaho Power herehy requests o heacing before the Divector to contest this matter

pursuant to Idabo Code 42-170LA(3). In requesting a hearmg to preserve ais rights 11 this matier,

[daho Power expressly reserves the right to proceed in other forums as appropnaic.




RECEIVED

DATED: December 3, 2007 IDAHO POWER COMPANY DEC §3 2

WATEF RESOURGES
WESTERN REGION
James C. Tucker, ISB No. 2038
Senior Attorney
IDAHO POWER COMPANY
1221 West Idaho Street
Boise, ID 83702-5627

Tames S Lochhead, Tisg,

RERT TR T SN SRR R E RN A S

Sheliey Mo Davis, IS Nol 6788
RARKFER ROSFOLT & SIMPSON LD
203 North Tenth Streetr. Sute 520

PO Box 2139

Boise, I 83701-2139

CERTIFICATE OF SERVICE

T hereby certify that on this 3rd day of December. 2007, T served a copy of the foregoing
NOTICE OF PROTEST, with the required protestant fee, by hand delivery to the following:

Tdaho Department of Water Resources
Western Region

2735 Arport Way

Boise, 1D 83705-5082

{J

~ Shelley M. Davis

(OS]
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Dec 18 07 10:043 Sharon 20839344147

ldmerrifastion No, .. -

Applicarion No.— 13 —fels

STATE OF WDAHO
DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR PERMIT

30
ﬁp? MOVED To Appropriate the Public Waters of the Slate of Idaha

. Nema of spplicant

(TYPE OR PRINT IN INK

Idaho Power Company
p © pox 70, Boise, Idaho 83721

post offics addeess —
Source of watar supply 2ERTT ST L hih s aribursey of _COTuTebia RaVAYX

Lot 3 ®®¥ KT Soction 2 _Township

s tocation of point of diveriion b S S A SO s

17N

[N 3
o N T WB‘?}Q(&E{TM* County: addional posmh of divarsion Woany: -

b, IF wrrmr 2 rot contumed, it will b discharged wia

Terwoshlp_ 170 Rarac S s Adams Counarty

ped Aot Saction 2

Waror =it b goed for she ,‘o.”,fu/ing TR
5 3 hydroelectric

Amount 5000 __for generatioppurposs o Ian 1l to__ Nec 31 lboth davos inclusive)
L o et J )

fecunt_ e purposs froem __so_ (borhy duret Inclusive)
T e et pa € s}

Arrount foor purpos from i 1) {both dates 1nchesive)

[P tdnats ]

. Toral quantiy 1o ba appeopriated:

____,SDOO cubic oot par recond snd/or

A

b, scro foat pac anmum.

. Proposed diverting worke

Exizting gated intake

o Description of dirches, flumes. pumps, hoodgotes, atc
ctructure located in Brownlee Dap ipto a 24-foot diamoter

penstock to be constructed

the Brownlee 139 :
b. Hoight o vorage &Mém active reservoir capacty_ 480,25 acra fwot; 10tal recurvoir

up..cny__&,-_“*:?_ﬂi%. {oet, moteriale Ured in torage dam:_Rock #3311 with clay core

Period of year during which storpge witl otur o
e (o)
c. Propared wall diamerer Ix inchme: propowed daprh of well i {unt.
. Tune required for the completion ot the works and applicstion of the wxar 1o the: proposed beneficial use
8 3 to qthc.

b, Extimaped construction cost ia ¥ 39,418,000 (power plant including penstock)

inclusiva.

. Dercription of proposed vias.

£ M water it wo! For jrrigation:
(V) Give the placo of use of water:_NE of____SE Vi of Section 2 Township 1IN
Rengw___ oY B.M. :
(3} Amount of power 10 be garnextad: 225 MW %)ﬂdcr___,iéo__“‘(eqf of haad,

(3) Un numbmr ol wach kind of Jumshock 1o be waterad

(4) Nama of muaicipaliry 1o Yrer s . . or nurmmbar o tamilies 1o D¢

rupplied with domeslic watec .

(5) W wwater i1 1o b wsed for othat purponen describes

_ Snake River  arppeininLOE L s




Dec 18 07 10:05a Sharaon 20838344147

b. (£ water is for irrigation, Indicate ecrenge in esch rubdivision in the tshulation belew:
—
1 % Wt Forve v
Yo, BapGS | SEC. et YOTALS
s | Vel FURG| BEVG | WEVe | redva| SV BN | RES MW lel EWA | FEV | MEM | HWK TWIL) 38V
i
-
S SR N SN T S T N S .
[ ! ! !
; ! | ! |
L S B ; ! i L L —
T i I i i
i i : !
- - S I R
f b |
SRS NS SRS SN NS G S S N L S S B UG S B —

Tenal Aumbey 0f sgot bo e wrlQated

Cnmerlbps any othee warsr ighns used for Ha tame purposet & dascribod abova —
Sec Jtem 10 below _

G 0. Who owns tha proparty ab the pont of Ceverocn 2o oo
Applicant (Idaho Powar Company]

b. Who owni the land 10 ba lrlgared or placa of ue

If thw properTy 2 awned by a person othed Then the ~poticant, dwacribe the arranpament anobling tha

&)

applicert 1o rmake this filing

10, Remorky W2ter iz to be utilized in generation of eleoctric power at thc
Brownlee Hydroelectric Developmant. Development is to be expanded
by the installation and construcyion Of A 5th_generating upit.
Applicant now holds water License N& 23925 for 20,000 cfs and .

Water License Mo 31786 for 10,000 cfs for generxation of electric
F XL g Xy
_power a% the Blownlee By Qgethe:
Water License No R-905 for 1,400,000 acro-foot.

0Y-2ot¥
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ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

This it 1o coertify thot | have examined Application for Permit 1o AppropriaTa the public waters of the Stare of
dako Mo.  03-7018 . and caid spplication J& hersby_ APPROVED .

1. Approval of sard application is sublect to the totlomwirg Hirmtations and condihom:

5. SUBJECT TO AlL PRIOR WATER RIGHTS.
b. Proof of coastruction of works and spplication of woter to bonoficial use shall be submitred on or
bofore . February 1 L1980
c. OmerX__The rights for the use of the swaters under thfs permit shall ba
__suhordinate to snd not prevant or interfere with-sny {UIUTR UDSIORAM
; _diyersion end use of the waters of the Spake Piwer and its tributaries
far the irrigation of Yapds or other consumptive beneficial uses In the
. Soake River watershed. ‘
2. This permir hag been fssued subdect to Section 42-207. Idghg fode.
_In the event of 1ts sale, trangfer, ussigmment. or 1ty being morrgaged. without
a compliance with the provistens of this section, 1% shall be cancelled and
_revoked hy the Dirmctor af the Department of Hater Recourceg

Witrews my hand rhh%ﬂdday of Janyary 19__]§_.
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State of idaho
Department of Water Resources

Water Right License

WATER RIGHT NO.  3-07018

Priority: December 24, 1975 Maximum Diversion Rate: 5,000 CFS
Maximum Diversion Volume: 83,400 AF

It is hereby certified that IDAHO POWER CO

PO BOX70

BOISE ID 83707  has complied with the terms and conditions of the permit, issued
oursuant to Application for Permit dated December 24, 1975, and has submitted Proof of Beneficial Use on

August 71980 An examination indicales that the works have 3 diversion capacity of 35,000 ofs of waler from:

SOURCE
SMAKE RIVER Tributary: COLUMBIA RIVER
na 3 water Aght has been 2siablishad as oliows!
ANNUAL

BENEFICIAL LUSE PERIOD OF USE DIVERSION RATE  DIVERSION YOLUME
POWER 01/01 to 12/31 5000 CFS 93,400 AF
LOCATION OF POINT(S) OF DIVERSION:
SNAKE RIVER L3 (NEVSEUSEY) Sec 2 Two 17N, Rge 05W B M WASHINGTON Counly
PLACE OF USE: POWER
Twp Rge Sec N NVY SwW SE

E|NW|S

|

| £ | z =

| NE | MW | SW | SE | NE [ NW | SW| SE | NE | NW | SW| SE | N
17N O5W 2 ) ] | |
l | | r

!

Sw | SE | Totals
l
!

L

-

CONDITIONS OF APPROVAL

1 The rights for the use of the waters under this right shall be subordinate to and not prevent orinterfere with any
future upstream diversion and use of the waters of the Snake River and its tributaries above the backwater
created by said dam for the irrigation of lands or other consumptive beneficial uses in the Snake River

watershed

2 This right does not constitute Idaho Public Utiliies Commission or Federal Energy Regulatory Commission
approval that may be required

3 The diversion and use of water for hydropower purposes under this ficense is subject to review by the Director
after the date of expiration of the Federal Energy Regulatory Commission license for Brownlee Dam Upon
appropriate findings relative to the interest of the public, the Director may cancet all or any part of the use
authorized herein and may revise, delete or add conditions under which the right may be exercised

4 Use of water under this right shall be non-consumptive.

5 Power generation is at the Brownlee Dam Power Plant

~Firre o o this
niirmed oy this

This license is issuad pursuant to the provisions of Sectien 42-219, Idaho Coda. The watar ngnt o
license is subject to ail prior water rights and shall be used in accordance with idaho law and apphce ble rules of the

Department of Water Resoug—%;.

/
Signed and sealed this ;’”é”'w day ofﬁé{ﬁ_ﬂ&[}j/@/ , 2007

BlreSpackmer

DAVID R.@UTQILL, JR.
Director

PRI
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