Josephine P. Beeman #1806
Beeman & Associates, P.C.
409 West Jefferson Street
Boise, 1D 83702

(208) 331-0950

(208) 331-0954 (Facsimile)
jo.beeman@beemanlaw.com

Attorneys for the City of Pocatello

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHG, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
) Subecase Nos. 2%-00271 ot al. (See Attachment A)
Case No. 39676 )
) AFFIDAVIT OF JOSEPHINE P. BEEMAN IN
) SUPPORT OF POCATELLO’S MOTION TO
) ALTER OR AMEND
STATE OF IDAHO )
) ss:
COUNTY OF ADA )

1, Josephine P. Beeman, after being duly swom, state that I am an attorney licensed to
practice law in the State of Idaho. I am over the age of 18 years and state that the following is
based on my personal knowledge.

1. I am counsel for the City of Pocatello in this matter.

2. Attached hereto as Exhibit 1 is a true and correct copy of the June 12, 2007 Order
Dismissing Application for Temporary Restraining Order, Complaini for Declaratory Relief, Writ
of Prohibition and Preliminary Injunction, in Idaho Ground Water Appropriators, et al. v. Idaho
Department of Water Resources, et al., Jerome County District Court Case No. CV 2007-526.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

Dated this 13th day of December 2007.

Vb aman

ﬁ/sephiﬁe P. Beeman
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SCRIBED AND SWORN to before me this 13th day of December 2007.
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CERTIFICATE OF SERVICE

On this 13" day of December 2007, T caused a true and correct copy of the foregoing
document to be deposited in an official U.S. Post Office receptacle with proper First Class postage
affixed, addressed to the following:

AMERICAN FALLS RESERVOIR DIST #2 UNITED STATES OF AMERICA
Represented by: Represented by:

C THOMAS ARKOOSH US DEPARTMENT OF JUSTICE

DAVID HEIDA ENVIRONMENT & NAT'L RESOURCES

301 MAIN ST 550 WEST FORT STREET, MSC 033

PO BOX 32 BOISE, ID 83724

GOODING, ID 83330
Phone: 208-934-8872

STATE OF IDAHO MINIDOKA IRRIGATION DISTRICT
Represented by: Represented by:

NATURAL RESOURCES BV CHIEF W KENT FLETCHER

STATE OF IDAHO 1200 OVERLAND AVE

ATTORNEY GENERAL'S OFFICE PO BOX 248

PO BOX 44449 BURLEY, ID 83318

BOISE, ID 83711-4449 Phone: 208-678-3250

A & B IRRIGATION DISTRICT DIRECTOR OF IDWR

BURLEY IRRIGATION DISTRICT PO BOX 83720
Represented by: BOiSE, 1D 83720-0098

ROGER D LING

GI5HST

PO BOX 396

RUPERT, 11} 83350-0394
Phone: 208-436-4717

MILNER IRRIGATION DISTRICT

NORTH SIDE CANAL COMPANY

TWIN FALLS CANAL COMPANY
Represented by:

TRAVIS L THOMPSON

113 MAIN AVE W, STE 303

PO BOX 485

TWIN FALLS, ID 83303-0485

Phone: 207-733-0700

Jdsephirc P. Beeman
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INTHE BISTRICT COURT OF THE FIVTH JUDI
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STATE OF IDAHO, IN AND FOR THE COt A

IBAHO GROUND WATER
AFPROPRIATORS, INC, MAGIC
VALLEY GROUNDWATER
LHSTRICY and NORTH SNAKE
GROUND WATER DISTRICT,

Case No, OV 2007-526

ORDER DISMISSING APPLICATION
FOR TEMPORARY RESTRAINING
ORDER, COMPLAINT FOR
DECLARATORY RELINF, WRIT OF
FROHIBITION AND PRELIMARY
INJUNCTION

Plaintiffs
Vi,

INAHQ DEFARTMENT QF
WATER RESOURCES and DAVID
TUTHILL, JR., IN HIS OFFICIAL
CAPACITY AS DIRECTOR OF
THE IDANO DEPARTMENT OF -
WATER RESOURCES,

Defendants,

}
}
)
J
}
)
)
}
}
)
)
)
)
)
)
)
)
)
}
nnd )
)
BLUE LAKES TROUT FARMS, )
INC,; CLEAR LAKES TROUT cO., )
INC ANITA K, HARDY: RIM )
VIEW TROUT COMPANY, INC,; )
JOHN W, “BILT» JONES, JR, and )
- DELGORES JONES; CLEAR )
SPRINGS #OODS, INC,; RANGEN )
INC.; AMERICAN FALLS }
RESERVOIR DISTRICT NO. 2; )
A&E IRRIGATION DIS’ 'RICT, )
BURLEY TRRIGATION }
DISTRICT; MILNER )
TRRIGATION DISTRICT; NORTH )
SUYE CANAL CO.: and TWIN )
FALLS CANAL €O, )
)

}

Intervenors.
b t— )

—_—

R DIBMISSING ARPLICATION FOR TEMPORARY RES oA fcrns
RELILE, WHIT OF FRONIRETION AND PREL) M?h‘AR‘:"i 5}?&[}?{%&3;: ORDER, COMPLAINT ¥OR DECLAR ATORY
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Exhibit 1

Affidavit of Josephine P. Beeman in Support
of Pocatello's Motion to Alter or Amend
December 13, 2007

29-00271, et al.
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PROCULDURE
1, ‘This malter came bofore the Court puvsvant 16 an Applivation for Tenporary Restraimine
Order and Order to Show Cause and ¢ somplaing for Declaratory Relief Writ of Prohibition,
Tenlporary Restraming Order and Preliminary Infumction fited May 7, 2007, through eounsel,
by the Idahe Ground Water Appropriators, of ¢f. On May 31, 2007, the ease was assigned io this
Court based on the disqualification of the Honorable John Dutler.
2. Muotions to intervene were filed by Cloar Springs Foods, Ine,, Bluo Lakes Trout ifarm,
I, of oy Rangen Tne,, Jolm W, “Bilp Jones, Jr. and Delores Jones and American Palls
Resorvols Distriet #2, of of, (“Surface Watcs Coalitlon™). The motions to intervenc were gronied
via & separato order issued Fune 1, 2007,
3 Malions 1o disinlss were filed by the Idaho Departmeont of Water Regourees and {he
various intervenors, allesing fnrer afias the Court's lack of jurisdiction for failure to exhaus
administrative remedics, ‘ _
4, A heming was hald on the matter on June 6, 2007, wherein the Court granted the motiong
to dismiss and dismissed the action without meejudice, and to avoid further delay, stated tho basis
for itz declsion on the reeord in open caurt,
I,
ORDER
THEREFQRE, for the reasons siated on the record in open ooy, § copy of the transeript
of the Couri’s oral ruling is attached hereto, the Motion to Dismiss is granied and the
Applicatlon for Temporeary Restraingy g Order, Complaint for Dectaratory Religh Writ of
Prohibition and Preliminary Infunictionis d ismissed without prejudice.
RULE 54(b) CERTIFICATRE

With respeet (o the issues determined by fhe sbove Judgment or order it iy hereby
CERTIFILD, in accordance with Rule 54(b), LR.C.E., that the court hes determined that there is
no just reason for delay of the entry of & final judgment and that the court hos and does horeby
direct that the above Judgment or order shall be a final Judgrment upon which exceution may
st and an appeal may ke 1aken as provided by the Idahe Appellate Rules.

NRDIR DISNUSSING APRLICATION FOR 7407 : ;
RELILE WRIY 6 PROIIAITION ANf I chiwﬁgﬁaﬁ";gfi?ggiﬁr%w ORDER, COMPLAINT FOR DECLARA'TORY
Pagzors
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[T 18 80 ORDERED,

Diated Junne 12, 2007,
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THE COURT: We're on record in Case Numbar OV

200%7-526, lIdaho Ground Appropriators and others, versus
Idanho Department of Water Resources. "he parbies are
present with founsel -- or I should say that counsel for
the parties are present, as are counsel for the
Intervaners. I am prepared to ruls from the hench in this
matter and I will do so at this time,

The doctrine of prior appropriation has been the

law in Idaho for over 100 vYears. It is sst forth. in our

State Constitution at Article 15 and in our statutes at
Tdaho Code Section 42-106, which was snacted in 1899,
Prior appropriation is a just, although sometimes harsh,
mathod of administering water rights here in the desert,
where tﬁe demand for water often exceeds water available
for supply. The doctrine is just because Lt acknowledges
bha roalty that in times of scarolty, if everyone wora
allowed to share in tho ¥HEOUrce, no one would have aneugh
for their needs, and so first in time - firast in right is
the rule. The doetrine is harsh, becausze when it is
applled, junicr appropriators may face economic hardship or
gvan ruin.

I‘say these things in an introductory way so the
bariies and other people who may be interestad will know

that I know the possible fonsequences of my ruling today,

and I do not take Lthis daci

sion or its consequence lightly,

[EMEE DA —— ‘
" T . Tho LU oy "“_—n-——_.-“_l m -y
" ¥ " .
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boaitls a dodision that I belleve to be mandated by faw, 1 around water pumpers appearad In defense of the Directar's
2 My declslon today Is based simply and solely upon the fact | 2 appilcation of the rules, including an argument that the
3 that the plaintiffs have not exhausted their afdministratlve 3 surface water usars must first exhast theje adminiztrative
4 remedics. % remedies before sooking fudicsl review. In lts opaning !
5 I da agrea that there may be somg colbrable 5 brieron appaal IGWA argued: Mersever, tha leglsiature ‘
6 defenses, such as reasonabla pumping fevals, futlle call ‘& already has spacified the process for resalving challenges
7 and repsonabloness of divatsion. ‘This, however, lsnatthe | 7 ko such untawful agency acon, The proper procogdurs is
& proceeding In which those issucs showld be raised. In B through judicial review, pursuant ko the Adminlstrative
9 Amarlean Falls Reservair Districk Number Tws versus Tisha | o Procedures Act, Idaho Code Sertion 67-5270; not a
10 Departinent of Wator Resources, 143 Idaho 882, in & case 10 collateral atiack as the phinkiffs neve undertaken hara.
1 cecided In March of thiz year, cited by the pattles, the BE}! The APA also conbsing entire sactlons on aQAACY
12 court dualt with stikingly similar elivcumstnces: A 12 hearing procedures; evidence, snd sthar ralatad wiirthers,
13 declaratory fudgment setion braught while an administrativa | 13 2. Idahio Code Sertions 67-5242, hegring prozedure; and
14 procecding was pending, In American Falls No. 2 it was 4 67-5271, evidence, The Depariment applies thasa a5 park of
15 surface waler usard challanging the manher and processby |15 IS rules. The district court's apprasch tosses out
16 which the Director responded e & delivary call against 16 administrative law, end quote.
137 ground water pumpars. The surface water users vartepded |17  That's fram the afffdavit of My, Arrington,
16 that tho Divector’s response wag contraty to law and 18 Exhiblt £ to the IGWA opening brief, page six.
19 ultimataly unconstitutional. Although both ihe surface 15 Apparently the Suprame Coutt agreed with 1GWA,
20 water uters shed the graund water pumpers, Including Ydaha |20 helding that administrative remidies must ba oxhansted
23 Ground Water Usnrs Assaciation, requestad a hesring before | 21 balore evan constitutional {ssues can be ralsed bofore the
22 the Dircctar, prier to the hearing being conducted the 22 District Court, unless thers is g facial chailerige, The
23 surfeve waler users filad an action for dedlaratory reliof 23 Supreme Court held, quote; Important policy consldarations
24 chaflenging, amang other things, the censtitutionzlly of 24 yndetlia the requirement for exhausting administrative f
25 the riles of comjunctive management: The vary same rules {25 remadiss, such as providing the epportunity for mitigating |,
Page 3 . Page 5 &
1 wiigh gavern the Directar's response ko this call. 1 or euring errors withay fudicla) Intarvantion, defarring ‘
2 In Arserican Falls No. 2 the court reafmed tha 2 totha sdminlstrativé processes established by the '
3 long-standing-gencral requirernent that a pary not saek 3 lagiststure and the administrative body and the sense of '
4 declaratory relief unti adminlstrative reredies have boen 4 comity for the quasi-ludiclal functions of the '
5 extizusted unless that party Is chalicnging the ruws 5 administrative body, That's from Amerlean Falls No. 2,
B facin] constituiionality, The court ralled on Ydaha Cade 6 quoting White varsus Rannock County Commissionars, 135
7 Boctlon 67-5271 and the Regan versus Kaatenai County Casc, | 7 Idaho 396, at 401 - 402,
B 140 7dzha 721, B 2004 case, 8 Frankly, this Court, despite the differencas
g In the case now befora this court, IGwa, It 1 ¢ polnted out by the plaintifs, has difficulty In
10 refar o it as both parties have roferred ta it - Tdaka 10 meaningfully distinguishing Amerlean Falls No. 2 and the
11 Graund Water Appropriators Assaclation By ts acronym -« 11 Instent case, Although American Fafis No, 2 dealt with #
12 inltfally requested & hearfng befors the diractor, The 12 constitutions) thallenge, the underlying prineiples are the ‘
13 hesting was placed on holkd when the constitutional 13 same, and the Supreme Coutt defined tha ecape of the
14 chalienggs ba the rules of conjunciive management was 14 exceptions to the exhaustion of administrative rémedies
15 relsed In American Falls No. 2, Finally, becauze both 15 requirement, The essence of what was at fssua in Amarican
15 casas involved appiication of tha same rules, after the 16 Falls No. 2 was the menner In which the Direstor responded |
17- Suprere Colrt lsed its Muling in Ametisan Fallg No. 2, 17 tothe delivery call, Although the action was argued and
18  the Diroctor Issued 2 notics of potentys! curtsilment on 18 analyred as & faclal challenge, the Suprema Court hold it
19 May 10, 2007, slmast & month ago. Instead of re-noticing 19 was an as-applied challangs, and it held that an as-applled |,
20 or raquesting inmadiate heating befars the Dlrector and 20 challenga did net provide an exception to tha exhaustian of
21 arguing e caims ahd defensas, TEWA filed tha ingtamt 21 the adminfstrative remedes requ!rémmt.

22 action, Assuch, the Director s ot doveloped a

23 Aull-administrative recard and ruling on the clabme and
&t defensed ptsad,

£5 fronleally, In Amerlcar Falls Na. 2, IGWA and the

22 Tha ceurt reasonied, quote: To hold etherwise

23 would mean that Party whose grievance prosants Issugs of
24 factor misapplieations of rijles op polices eould
25 nonethaless bypasgs hia admrnlsts-at!ye remadies and go

v M
¥ Ty . iy COARAT '

2 (Pages 2 to )




FAX NO, 208 644 2608 P. 07/048

JUN-13-2007 WED 09:11 AN JEROME 0O JUDICIAL ANNEY
JURTLZTUT U U528 FIL BiHA FAE No. 3 P. 07
Page & Fago d
L siraight tn tho courtheuse by the simple expadient of i not poruasive. i
¢ ralzing a constitutional Isste,  Again, from Amerlean Falls | 2 As noted at the beginning of my comments, the
3 No. 2, citing Foremost Insurance varsus Public Service 3 prior appropriation doctrire sometimes Ieads 1a & harsh
4 Commisgion 985, 5W, 24 703, 4 pasull, butit is jusk. IF e court were by bioek tiig
5 Although IGWA has not framed the lssucs Interms | 5 action now, gvery propasal curtaltment would First be
6 of a constitutional challenge, it s nonathelss ralsing & dedded In tha courts Instead of when the jegisllire
7 Issues portaining to the percelved misappication of s, | 7 intended: Atthe Idoho Department of Water Resaurces. We
B and ralsing [ssues of fact and law, Which according to the | B would hava Jucicial administretion of water rigits,
% holding In Aretican Falis No, 2, mysk first be ruled on by | 8 Pertizps If the Ametlcan Falls Case No. 2 hiad net
16 the administrativo ageney prior to seeking judicisl review, [0 taken place and thers was nat a five-year curtaliment phan
11 The surfacs walee Users In American Falis Ho, 2 11 alrendy in place; and IGWA was being notifled of the
12 ralsed issues pertalning to the lawiulness of the 1% curtallment Tor the first ima efter the planting scasan
13 Direclor's respanse to a delivery call. They simply I3 had already commenced; snd if the right oo a
14 asserted that the Infinmaties rose o the love! of 14 pre-curtaliment hearng were plaily established; and i
15 constittlonal proportions because of ihe praperty Aghts 115 JGWA did not kave the remedy of mandamus; o porhaps ather
16 abstaky, Utimataly, the districk court In that cage 16 remecles sueh as tho judiclel review mentloned, perhaps
17 applied s faclal challonge analysis because the Directed’s |47 then their argument that justice raquires an exceplion to
18 acHons, although afleged to ha contrary to law, were 18 exhoustion of administrative remedias would bave mare
1% consistont with the confunctive managemant rulee., 19 mort .
20 Nonethelass, tha Susreme Court refected the i} The plalmtiTs efaim that the Direstor hes
21 so-cafled hybrld approach that Is as applied in the factal | 21 exceeded his auhorlty 15 also without merlt. The fact Is
22 challanga and beld that adminlatrative remedies fhust first 122 Lhat we do not yet knew whal the Director will do. The
23  beexhausied, The result of the holding s that whethera |23 question of the Director's aulhorily must First be ralsad
29 party raises legal or factual fssies, or allegas Hhat such 29 In the adminisirative progecding. Tdaho Code Secilon
25 issuos rise to the level of an as-applled tonstirutional 25 42-602 vests tha Diroctor with the authorily b dist-butn
Paga 7 Page g
1 challenga, adminlstrative ramadies must st bs exhatsted. 1 waber from all natural souress within a watar distriet i
2 IGWA hag raised two exceptions to the exhaustion 2 werordance with the prior appropriation doctrine, Al tha
3 ofadminlstrative remedles doctrine that were mettioned, 3 rlghts at ssue have baen reported or adjudicated and have
4 butnot discussed by the Supreme Court In American Ealis 4 baen Included within i water district,
5 Ne.2. Thafirst being: When the interest of justice so 5 Ag far as the operation of the. geatind watar
6 require; and the second belng: When the agency Is adting &  management act, Idaho Code Saction 42-237 {a), ot gy, apd
7 outslde he scope of ts authory. A I mentioned @ 7 Idaho Cods Section 42-607 and 607, the colnt wil direct
8 mament ago, IGWA was 2 participant in the American Falls B IGWA's attention to its analysls In Ik owm appaliate hrief
@ Na. 2 case and even advocated dismisal of tha rase bacaugs | 8 | the Ameniczn Fafls No. 2 casz, wheraln IGWA assortad
10 surfaca water users had falied ta exhaust adminlstrative 10 that the two pracessas wers Indepandent of each ather.
1 remediee, The Supreme Cotick sffirmed IGWA's pasition, 11 Specifically, quote: The rules embody the broad concepts
13 The cowt has dificulty finding the Justice 12 of the ack within the context of the department's
13 required for that oxception to oxhaustion of adminlstratys 13 traditional contasted casc process; rather than the grpisrael
1% repnedies docting wheen YGWA has taken one position In one |14 water board proceading. The board proces refmaing
15 preceading and then adopted the exact oppasite posiion In | 18 Indepexdantly avaiiable under the act. Its In the
18 2 elmilar proceeding, Involving shmitar Issues. i affidavik of Mr, Amrington, Exhibit I, the IGWA opaning
17 Tha court has ensiered tha justire of tha 17 brief, page 11, ‘
18 plalntiff's causa, Tha timing of tha prepused curtailment 18 I the phaintifts deslre 2 hearing and If the
19 sheuld not have come 25 & surprise. This cose hay been 19 Director faifs to conditct that hearing, thelr remedies may
20 aoing o ginca 2005, the eurtallmant was partofa 20 include mandamus, possibly fudiclal raview; Neta roquost
:; Tvamyear-phaged-in curtailment; and it had only been puk 21 that this court decida the Jssues that they bellave should
o hokt as 8 _r&u:t‘:!c af the Amarican Falls No. 2 case. 22 haye been declded in the administrative procesding,
gi ;:22;,;:]iqﬁ!}e:;rn:;:iscif‘sr:rgozxﬁi'{:ﬂih:unt-nht:rtasts of " 23 In summary, this action prc?vides a taxt bonk ease
25 Dupartmoist befare exhaustion nd?nfnlsl:rat:m e 24 In suppart of the need for exhaustion of adminlsirative
L ve remedias, is 25 remedies, To date the Dlrector hag not rifed on the 1

B Py
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undedlying clalms and defenses, But daspite the Fact that
the sama clalms, issies and defonses are rajsed in at loast
three differant Jurlsdielions, the exhaustion reguirement
avoids forum shapping, avnids Seciding cases on a piecemeal
hasiz, and avoids Incongistent rulings on the sama issues;
and, frankly, It avoids liconsistant arguments made by the
same farties In different forums,

The court inds Amerlean Falls Ho. 2 o he
divectly on paint In this atter: Aecordingly, it bs the
declslon of this court, and it is heveby ordared, that the
defendanl’'s motion to dismiss s granted without prejudics
as i refiling after complotlon of the adminiztraiive
procecdings, as requirad by Idaho Cods Section 67-5371 1
the Amarlean Falls Resarvolr District eage,

Bozause the underlying complait has bean
dismlssies, tha plaintiffs cannet show that they arg
antitied t0 a tempaary restralning order ar @ preliminary
trjunckion in tds case, The TRQ s therafore dissoived
and the court shall not issue a preliminary mjshetion In
iz reattor.

That concludos the eotirt’s order Iy this casn

The zourt, of course, doosn't have any
jurizdiction at this pelnt to belf the Director what ta do,
but Mr, Rassler, I'm just golng to suggest that the
hearings on these matters of law should be conducted with

15
16
17
1B
19
20
21

A

24
1 25

Paggs 14
dispateh, These folks hava a right te & hearing, and
unfess that's done, we're just golng to be back hers, And
It It Fappans that it really can't be done untl later in
the sumrner or {n the fall, then cartalnly the Director
would sac to It that the matters are concluded
expeditiously so we're nat baek here next spring, perhaps
after the erops are planted again, As I sald, T don't hava
Jurtadicilon to order that, I wouldr't presume to do so,
T'm haping that what I've said will be enough, The court
will enter a wiitten order In this matter and Judamert will
be certified as a final judgment so that appe| may
procesd,

Is therm anything further from tha plaintiffs in
thls matlar?

B

]

———
b
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