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STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

TRANSFER OF WATER RIGHT 

TRANSFER NO. 5299 
WATER RIGHT NO. 37-30000N 

H & b i r . r  v r r , ,  

This is to certify that: RANDY E CORIELL 
TERESA CORIELL 

A\JG 2 7 1934 ... 

C/O JAMES P SPECK neprbnW or tuater : . ,ci( :: 
SPECK & AANESTAD *,..,ek 9q ..+ -- 
PO BOX 987 
KETCHUM ID 83340 

has requested a change to the above captioned water right(s1. This change in water 
right(s) is authorized pursuant to the provisions of Section 42-222, Idaho Code, 
provided the conditions listed below are met. 

DIVERS ION ANNUAL 
BENEFICIAL USE PERIOD OF USE RATE VOLUME 

IRRIGATION 04/15 to 10/15 0.05 CFS 7.0 AF 

SOURCE 

* GROUNDWATER 

Priority: 03/24/1883 

LOCATION OF POINT (S) OF DIVERSION: SESW , Sec. 33, Township 03N, Range 18E 
BLAINE County 

PLACE OF USE: IRRIGATION 
TWN RGE SEC ACRES ACRES ACRES TOTAL 

8 
9 
$ 

- 

03N 18E 33 SESW 2 2 
Total number of acres irrigated: 2 

CONDITIONS OF APPROVAL AND REMARKS 

1. Use of water under this water right will be regulated by the 
watermaster of State Water District No. 37. 

2. The right holder shall maintain a measuring device and lockable 
controlling works of a type approved by the Department in a 
manner that will provide the watermaster suitable control of the 
diversion. 

3. This right when combined with all other rights shall provide no 
more than 0.03 cfs per acre nor more than 3.5 afa per acre at the 
field headgate for irrigation of the lands above. 

- - 
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TRANSFER NO. 5299 
WATER RIGHT NO. 37-30000N 

CONDITIONS OF APPROVAL AND REMARKS 

4. The right holder shall accomplish the change authorized by this 
transfer within one (1) year of the date of this approval. 

5. Failure of the right holder to comply with the conditions of this 
transfer is cause for the Director to rescind approval of the 
transfer. 

6. Approval of this transfer does not preclude the opportunity for 
review of the validity of the water right(s) in the ongoing 
Snake River Basin Adjudication. 

* 7. Diversion of groundwater is limited to those times water is 
available for diversion under this right and priority from the 
Big Wood River and is actually diverted into the Hiawatha Canal 
for mitigation purposes. 

8. 0.05 cfs of surface water from the Big Wood River shall continue 
to be diverted in the SWNW, S20, T03N, R18E into the Hiawatha 
Canal and remain undelivered and allowed to sink to mitigate the 
use of groundwater under this right. 

9. Place of use is located within Lot 5, Buckhorn Subdivision First 
Addition -= 

Dated this 2 5 day of I 19 9 7 .  
b u 
& 
Chief, Water Allocation Bureau 



MEMORANDUM 

TO: File 37-30000E (A37-12818D) 

FROM: Pam Skag 

SUBJECT: Transfer 5299 

DATE: August 24, 1999 

Transfer 5299 changes the point of diversion, place of use and allows the diversion of 
groundwater in place of surface water from the Big Wood River under a portion of Right 
37-30000E, splitting the right into Parts M and N. 

The applicants will divert water from an existing well on their property and surface water 
will continue to be delivered to the Hiawatha canal and allowed to sink as mitigation for 
groundwater use. The transferred portion of the right has been identified as SRBA Claim 
A37-128 18D that will also be modified through the transfer approval. 

Season of use and diversion volume were adjusted to current standard. Recommended 
conditions include watermaster control, measuring device & lockable controlling works, 
irrigation overlap, diversion of groundwater limited to availability from the original source, 
continued diversion of surface water, subdivision lot and standard transfer conditions. 



I N T E R O F F I C E  MEMORANDUM 
- ..- . . - - _ - - - . .  r_.--_.__-~~:::L-L-~=~~~~I:i::i:=i:i:i:i:.:i::~i:i:i:i::i:i:i:i:i::i:i:::::::ii:~:::~::::~~.:r~:~::-..::::~::::::~:::::=~.~:I. 

TO : TRANSFER FILE NO. 5299 

FROM: KELLY K CHRISTENSEN ffi 
SUBJECT: ADJUDICATION REVIEW OF TRANSFER 

DATE: 02/19/99 

L4djudication review finds no problems with the concept 
of the transfer, however based upon tl~e corrected 
quitclaim deed I changed the place of use for both parts 
C and D. Tl~erefore, t l~e  correct adludication claim for 
this transfer is A37-12818D. See also Change of 
ownersI~~p/splIr r~gllt an;~lysis dated 2-1 9-1 999 

A37-12818 
2.72 cfs 

2N 18E sec 9, sec 10 
Pacesetter Dev Co 

A37-12818B 
0.11 cfs 

for lots 1 8r 2 of  the 
Buckhorn Subd;vis;on 

I"/[ 1 = 4 nrrv-< 

The appl~cat~on ident~fies A37- 
12818C as  the portton b e ~ n g  
corrected through T-5299. The 
correct clat~n howc\,er I S  acrually 
'$37-I 3818D for 0.53 cfs as rpltt. 

Ownership change 

+%37-12818C has been corrected to 
recognize that ~t 1s appurtenant to Lot 
2 o f  the B~tckhorn Subdwtston. 
A37-12818D has also been corrected 
and now appurtenant to lot 1 of  the 
Buckhorn Subd~vts~on 

0.057 CFS for 10-t 1 o i t h e  
Buckhorn Suhdiv~s~on 

P I C  = 7 acres cfs 
Fttzpatr~ck 

I Post Transfrr I 
Assumtng that r h ~ s  transfer I S  

approved, lot 1 o f  the Buckhorn 
Subdtv~s~on w~l l  then be dcy, no watrr 
nghts appurtenant to that lot. n Transfer filed to collect incorrect split bnsed 

upon quttcla;m deed 380404. Correct~on 
Qu~tclaim Deed €,led. Insrrument F: unknoa~n att. 

Aj7-13818D should be renumbered 
to the ;O,OOO number asslgned by 
allocat~ons. 

0.053 cfs FOR LOT 5 of the 
Buckhorn Subdivis~on 

P / U  = 2 acres 

A37-12818C 
0.057 cfs FOR LOT 2 of  the 

Buckhorn Subd~v~sion 
P / U  = ?acres 

F~czpatrlck 



AJ0749NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 0 2 / 1 9 / 9 9  
No. A 3 7 - 1 2 8 1 8 0  ADJUDICATION CLAIM PROFILE REPORT PAGE: 1 

(REGIONAL) .................................................................................................................................... .................................................................................................................................... 

WNER PRIORITY USE PERIOD DIVERSION DIVERSION 
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME - - - -  - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  - - - - - - - - - -  ---------.------------- - - - - - - - - - - -  - - - - - - - - -  - - - - m a -  - -  

C TERESA B C M l l E L L  0 3 / 2 4 / 1 8 8 3  IRRIGATION 0 4 - 1 5  1 0 - 1 5  0.05 CFS 6.72 AFA 
C RANDY E CORIELL - - - - - - - - - - - -  - - - - - - - - - - - -  

PO BOX 7 6 0  TOTAL DIVERSION: 0 .05  CFS 6.72 AFA 
HAILEY I D  8 3 3 3 3  CONSUMPTIVE USE: 4.80 AFA 
(208) 7 8 8 - 3 5 4 9  

W a t e r  S o u r c e :  B I G  WM)D RIVER T r i b u t a r y  t o :  MALAD RIVER S t a g e :  DECREED 

~ o i n t ( s j  of D i v e r s i o n :  T03N R18E 5 2 0  SUNU BLAINE C o u n t y  

P l a c e  o f  use L e g a l  D e s c r i p t i o n  f o r :  IRRIGATION 
NE NU SU SE 

NENE NWNE SWNE SENE : NENU NWNW SUNU SENU : NESW NUSW SUSU SESW : NESE NUSE SWSE SESE : 
T R S : L t A c L t A c L t  A c L t A c  : L t A c L t  A c L t A c L t A c  : L t A c L t A c L t A c L t A c  : L t A c L t A c L t A c L t A c  : SUM 

- - -  - - -  - -  - - - - - -  - - - - -  - - - - -  - - - - -  . - - - - -  - - - - -  - - - - -  - - - - -  . - - - - -  - - - - -  - - - - -  - - - - -  . - - - - -  - - - - -  - * - - -  - - - - -  . - - - - -  
02N 18E 4 : : 0 1  : 1.8 
0 3 N  18E 3 3  : .2 : : 0.2 

TOTAL ACRES 2.0 

POU C o u n t y :  BLAINE 

N o n - I r r i g a t i o n  U s e s :  NONE 

O t h e r  R i g h t s :  NONE 

R e m a r k s :  GEN T H I S  CLAIM I S  FOR A PORTION OF 3 7 - 0 5 7 7  ORIGINALLY DECREED TO W. 
T. R I L E Y .  
CONFORMED ATTORNEY M A I L I N G  ADDRESS DMS ************************************************** 
T H I S  RIGHT MAS S P L I T  FROM A 3 7 - 1 2 8 1 8  PURSUANT TO APPROVED 
TRANSFER 4 2 0 5 :  
1. USE OF UATER UNDER T H I S  WATER RIGHT U I L L  BE REGULATED BY THE 
UATERMASTER OF STATE UATER D I S T R I C T  NO. 37 .  
2. A MEASURING DEVICE AND LOCKABLE CONTROLLING UORKS OF A TYPE 
APPROVED BY T H l S  DEPARTMENT SHALL BE MAINTAINED ON THE DIVERTING 
WORKS I N  A MANNER THAT W I L L  PROVIDE THE UATERMASTER SUITABLE 
CONTROL OF THE DIVERSION. 
3 .  T H I S  RIGHT UHEN COMBINED WITH ALL OTHER RIGHTS SHALL PROVIDE 
NO MORE THAN .02  CFS PER ACRE NOR MORE THAN 3 . 5  AFA PER ACRE FOR 
THE LANDS ABOVE. 
4 .  APPROVAL OF T H l S  TRANSFER I N  NO UAY GRANTS ANY RIGHT-OF-UAY OR 
EASEMENT FOR USE OF A DELIVERY SYSTEM OUNED BY PERSON(S1 OTHER 
THAN THE RIGHT OWNER. 
5 .  THE CHANGE AUTHORIZED BY T H I S  TRANSFER SHALL BE ACCOMPLISHED 
U I T H I N  ONE (1) YEAR OF THE DATE OF T H l S  APPROVAL. 
6. FAILURE TO COMPLY WITH THE CONDITIONS OF T H I S  TRANSFER I S  
CAUSE FOR THE DIRECTOR TO ISSUE AN ORDER TO SHOU CAUSE UHY THE 



A J 0 7 4 9 N P  IDAHO DEPARTMENT OF WATER RESOURCES DATE: 0 2 / 1 9 / 9 9  
No.  A 3 7 - 1 2 8 1 8 D  A D J U D I C A T I O N  C L A I M  P R O F I L E  REPORT PAGE: 2 

(REGIONAL) .................................................................................................................................... .................................................................................................................................... 

R e m a r k s :  APPROVAL OF THE TRANSFER SHOULD NOT BE RESCINDED. 
7. APPROVAL OF T H I S  TRANSFER DOES NOT PRECLUDE THE OPPORTUNITY 
FOR REVIEW OF THE V A L I D I T Y  OF THE WATER RIGHTCS)  I N  THE ONGOING 
SNAKE R I V E R  B A S I N  ADJUDICATION.  ........................ 
NAME CHANGE MADE 2 / 2 / 9 6  T L B  ......................... 
OWNERSHIP CHANGE RESULTED I N  A S P L I T  FROM A 3 7 - 1 2 8 1 8 0 .  
A 3 7 - 1 2 8 1 8 D  BELONGS TO C O R I E L L  WITH . 0 5 3  CFS AND 2 ACRES. 
A 3 7 - 1 2 8 1 8 C  BELONGS TO F I T Z P A T R I C K  WITH . 0 5 7  CFS AND 2 ACRES. 
6 / 2 5 / 9 6  T L B  ............................... 
PLACE OF USE CORRECTION MADE BASED UPON A CORRECTED Q U I T C L A I M  
DEED SUBMITTED BY JAMES SPECK. 

THE PLACE OF USE I S  ALSO KNOWN AS LOT 1 BLOCK 1 BUCKHORN 
S U B D I V I S I O N  F I R S T  A D D I T I O N  KKC 1 - 1 9 - 9 9 .  ............................... 
TRANSFER 5 2 9 9  PENDING TO MOVE RIGHT OFF T H I S  LOT. 

D a t e s :  E x a m  M a d e  D a t e :  V e r i f i e d  D a t e :  O b j e c t i o n  F i l e d  D a t e :  

M i s c :  W a t e r  D i s t r i c t  N u m b e r :  F i e l d  I n s p e c t i o n  F l a g :  
P r e s u m p t i o n  F L a g :  



JAMES P. SPECK 
DOUGLAS J.  AANESTAD 
BENJAMIN W .  WORST 

SPECK & AANESTAD 
A PROFESSIONAL CORPORATION 

ATTORNEYS 

120 EAST AVENUE . R E C E I V E D TELEPHONE 

POST OFFlCE BOX 987 (208) 726-4421 
FACSlMlLE 

KETCHUM, ~ D A H O  83340 JAN 1 4 1999 (208) 726-0752 

January 13, 1999 

D m  of Water Resources - Roglon 

Mr. Jim S tanton 
IDWR - Southern Region 
134 1 Fillmore 
Suite 200 
Twin Falls ID 83301-3380 

Re: Jim and Michelle Kukurin - Portion of 
Water Right No. 37-00577 claimed in the SRBA as 
A37-12818C 

Dear Jim: 

Enclosed you will find a copy of my letter of this same date to Lee Peterson regarding the 
water right acquired by Mr. and Mrs. Kukurin with Lot 2, Block 1 of Buckhorn Subdivision, First 
Addition in Blaine County, Idaho. I am also enclosing a copy of the Correction Quitclaim Deed 
from the Fitzpatricks to the Coriells which corrects the description of the water right conveyed to the 
Coriells in 1995. You will see that the specified place of use of the conveyed water right was the 
land in Section 4 which is the Fitzpatricks' Lot 1, Block 1 of Buckhorn Subdivision, First Addition. 
This resolves the concerns raised by Vicky Hancock in her January 27, 1998 letter to me. 

Please let me know if you need any additional documents to now change the IDWR records 
to reflect Mr. and Mrs. Kukurin as the owner of the water right acquired from the Fitzpatricks 
appurtenant to Lot 2, Block 1 of Buckhorn Subdivision, First Addition. Once the change of 
ownership has been made in the IDWR computer database, please send me a printout of the SRBA 
claim A37-12818C. 

Thank you. 

Sincerely yours, 

SPECK & AANESTAD 
A Professional Corporation 

JPS:jal 
cc: Client (wlencl.); Ken Hills (via fax) 



RECORDING REQUESTED BY AND -'I", & &NESTAD *L-Q- 
WHEN RECORDED MUL TO: 

R E C E I V E D  
James P. Speck, Esq. 0 F: u- 
SPECK & AANESTAD JAN 1 4 1999 
A Professional Corporation ~ O S W a t e r ~ e s o ~  
P. O. BOX 987 -~oglon '98  RPR 2 1  P f l  12 32 
Ketchurn, Idaho 83340 MAZY GREE?I ,  CLERK 

(space above line for Recorder's use) FEES $ ., - - 

CORRECTION 
QUITCLAIM DEED 

FOR VALUE RECEIVED, J. PETER FITZPATRICK and CLAIRE B. FITZPATRICK, 
husband and wife, whose current mailing address is 751 1 Gibralter Street, Carlsbad, CA 92009 
(hereinafter collectively referred to as the "Grantor"), does hereby convey, release, remise and 
forever quitclaim unto RANDY E. CORIELL and TERESA B. CORIELL, husband and wife, whose 
current mailing address is Post Office Box 760, Hailey, ID 83333 (hereinafter collectively referred 
to as the "Grantee"), any and all interest Grantor may have in the following described water rights, 
appurtenant to premises situated in Blaine County, Idaho, to wit: 

0.053 cfs of the Big Wood River with a March 24,1883 priority date 
pursuant to Idaho Water Right No. 37-00577 and Claim No. A37- 
12818 in In Re the General Adiudication of Riehts to the Use of 
Water Twin Falls District 
Court Case No. 39576, used for the irrigation of two (2) acres within 
the NE%NW%, S.4, T.2N., R.l8E., B.lM., Blaine County, Idaho, 
pursuant to approved Transfer No. 4205. 

TOGETHER WITH all md singular the tenements, hereditaments i?,~d appurtenaces kerelutc! 
belonging or in anyway appertaining, the reversion and reversions, remainder and remainders, rents, 
issues and profits thereof. 

TO HAVE AND TO HOLD, all and singular the said premises, together with the 
appurtenances, unto the Grantee, and to Grantee's heirs and assigns forever. 

THIS DEED IS BEIiYG RECORDED TO CORRECT THE DESCRIPTION OF THE 
WATER RIGHT IN INSTRUMENT NO. 380404, RECORDED JULY 21,1995, RECORDS 
OF BLAINE COUNTY, IDAHO. 



M WITNESS WHEREOF the undersigned have executed this Quitclaim Deed on the dates 
set forth below: 

DATE: 
/ 

) SS. 
County of 

- 
On this 10 LV-- day of March, 1998, before me the undersigned notary public in and for 

said state, personally appeared J. PETER FITZPATRICK known 
or identified to me to be the person$ whose name* ~sub)ent, and 
acknowledged to me that &ey executed the same. * 

M WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 
the day and year first above written. 

" 
Residing at :/+ k w  && 
Commission Expires: /%/D - 9 ,  



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of California 

county of O&A/C;€. 

Name and Title of Officer (e g 'Jane Doe Notary Publ~c") 

personally appeared  LA/& f l  - ~ - ~ Z P A T ; C / C  
Name@) ot S~gner(s) 

x e r s o n a l l y  known to me 
proved to me on the baas of sat~sfactory 

evidence 

to be the person(s) whose name(s) da re  
subscribed to the withln Instrument and 
acknowledged to me that helshelthey executed 

capac~ty(ies), and that by hlslherlthe~r 
signature(s) on the Instrument the person(s), or 
the entlty upon behalf of whlch the person(s) 
acted, executed the Instrument. 

Place Notary Seal Above S~gnarure of Notary Publlc 

Though the informatron below a not required by law, it may prove valuable to persons relymg on the document 
and could prevent fraudulent removal and reattachment of this form to another document. 

Title or Type of Document: 

Document Date. Number of Pages: 

C Corporate Off~cer - Title(s)' 
C Partner - 1, L~m~ted 7 General 

3 Guard~an or Conservator 

S~gner Is Represent~ng: 

(9 1997 Nat~onal Notary Assoc~arlon -9350 De Soto Ave DO Box 2402. Chatswonh CA 91313 2402 Prod NO 5907 Reorder Call Toll-Free 1 800 876 6827 



JAMES P. SPECK 
DOUGLAS J. AANESTAD 
BENJAMIN W. WORST 

SPECK & AANESTAD 
A PROFESSIONAL CORPORATION 

ATTORNEYS 

120 EAST AVENUE 
POST OFFICE BOX 987 

KETCHUM. IDAHO 83340 

TELEPHONE 
(208) 726-4421 

FACSIMlLE 
(208) 726-0752 

January 13, 1999 

Lee Peterson 
Water District 37 & 37M 
P. 0. Box T 
Shoshone ID 83352 

Re: Jim and Michelle Kukurin - Portion of Water Right No. 37-00577 
Claimed in the SRBA as A37-12818C 

Dear Lee: 

Enclosed you will find a copy of the Warranty Deed from J. Peter Fitzpatrick and Claire B. 
Fitzpatrick to Jim Kukurin and Michelle Kukurin for Lot 2, Block 1 of Buckhom Subdivision, First 
Addition. Appurtenant to this property is a portion of the old W.T. Riley water right (37-00577) 
claimed in the SRBA by the Fitzpatricks as A37-128 18C. The amount of this portion of the water 
right is 0.057 cfs. I have also enclosed a copy of approved Transfer No. 4205 whereby the 
Fitzpatricks transferred 0.1 1 cfs of this water right to their property. As you know, the other portion 
of the water right represented by Transfer No. 4205 was previously conveyed by the Fitzpatricks to 
Randy E. Coriell and Teresa B. Coriell. 

Will you please change your records to reflect Jim and Michelle Kukurin as the new owners 
of this portion of the water right and send your future billings to them at their Las Vegas address on 
the Warranty Deed. I understand that the fees have been paid for this portion of the water right 
which you have delivered into the Hiawatha Canal each year since the transfer was approved in 
1995. 

Thank you again for your continuing cooperation and assistance in these matters. Happy 
New Year! 

Sincerely yours, 

SPECK & AANESTAD 
A Professional Corporation 

JPS:jal 
cc: Client (w/encl.) 

Jim Stanton (wlencl.) 
Ken Hills (vis fax) 

JAN 1 4 1999 



"rder No. 9 7 0 0 8 1 3 2  
This form furnislied by 

Blaine County Title Associates 

.. . 

WARRANTY DEED 

.- 

For Value Received J . PETER FITZPATRICK and CLAIRE B . FITZPATRICK, husband and 
w i f e  

tlie Grantor hereby grants. bargains, sells, conveys and warrants unto JIM KoKURIN and MICHELLE 
KUlCURIN, husband and w i f e  

the Grantee whose current address is: 9 0 5 5  SOUTH DECATDR BLVD . , LAS -GAS , NV 8 9 1 3  9 

the following described premises, to-wit: 

L o t  2 in  B l o c k  1 of BUCICHORN SUBDIVISION, FIRST ADDITION, according to  the 
o f f i c i a l  p la t  thereof, recorded as  I n s t r u m e n t  N o .  2 1 7 0 1 9 ,  records of B l a i n e  
C o u n t y ,  Idaho. 

JAN 1 4 1999 



. . 

CAL!!BORNIA ALL-PURPOSF CKNOWLEDGMENT 

Cl personally known to me - OR - 

Though the ~nfomatron below is not required by law. it may prove valuable to persons mlylng on the document and could prevent 
fraudulent removal and reaflachment of this form to another document. 

Ttle or Type of Document: 

Document Date: Number of Pages: 7 
Signer(s) Other Than Named Above: 

Individual 
Corporate Officer Cl Corporate Officer 

Ttle(s): 
Cl Partner - Limited Cl General Partner - Cl Limited Cl General 

0 Guardian or Conservator Cl Guardian or Conservator 

Signer Is Representing: Signer Is Representing: 

Pra. No. 5WT 



TO: SRBA DATE: January 13, 1999 

FROM: Jim Stanton 

SUBJECT: Change of Ownership, Claim A37-12818C, Peter Fitzpatrick 

This has been a mess due to an incorrect deed previously submitted 
to us. An amended has now been submitted. Transfer 4205 put 0.11 
cfs on Lots 1 & 2 of Buckhorn Sub. First Addition. The original 
deed gave water from Lot 2 to Randy Coriell, but this should have 
read Lot 1. Lot 1 is entirely in NE/NW Sec. 4 2N 18E, while Lot 2 
is partly in NE/NW Sec. 4 (0.3 acres) and partly in SE/SW Sec. 33 
T. 3N R. 18E (1.7 ac). A deed is on file selling Lot 2 to James 
Kukurin, but this was received after we got the deed giving 0.053 
cfs from that tract to Coriell. Coriell never owned Lot 2, but 
does own Lot 5. Due to a mixup in his purchase of Lot 5, he didn't 
get any water rights with it. So Fitzpatrick had to sell him some 
water to square that deal. ~oriell has since file App. for 
Transfer #5299 to put the water from Lot 1 on his Lot 5; Kelly has 
the app. for review, but it appears to be approvable. A copy of 
the corrected deed to Coriell is attached; it specifies 0.053 cfs, 
leaving 0.057 cfs remaining on Lot 2 for Kukurin. 

Is this sufficient information to change the ownership of this 
claim? Kukurin plans to start building on his property, and wants 
to make sure everything is legal before doing so. Please look into 
this as soon as possible. If another deed to Kukurin is needed, 
let Jim Speck know; he is working on this, so coordination between 
our off ices would be mutually beneficial. Please also note that 
the land description on this claim is incorrect, as Lot 2 is in 
both sections as described above. Coriell proposes to transfer 
A37-12818C, so we also need to coordinate, the splits with the 
transfer . 



TO: File DATE: January 12, 1999 

FROM: Jim Stanton 

SUBJECT: Claim A37-12818B, Fitzpatrick 

Today I spoke with Ken Hills of Kenneth J. Hills Realty of-Ketchum. 
He sold Lot 2 of the claimed property to James Kukurin. He called 
concerning the mixup of the deeds involving Lots 1 & 2. The water 
from Lot 1 was supposed to go to Randy Coriell, but the original 
deed gave Coriell the water from Lot 2. An amended deed has since 
been filed to show the water coming from Lot 1 for Coriell. At the 
time we received Kukurints deed to Lot 2, we only had the erroneous 
deed from there to Coriell. I visited with Mr. & Mrs. Kukurin last 
week, and suggested they contact Jim Speck to straighten this out. 
I told Mr. Hills that an amended deed from Fitzpatrick to Kukurin 
showing 0.057 cfs and Lot 2 as belonging to Kukurin should allow us 
to change ownership on Kukurint s portion of this claim; no transfer 
is needed unless Kukurin wants to irrigate more than half an acre 
from the domestic well he plans to drill on the property (I also 
told Kukurin this). 

Mr. Hills told me that he watered Lot 2 as a favor to Kukurin last 
spring with the idea that he would be pasturing horses there. He 
said he borrowed a portable pump and sprinklers from Clint Stennett 
for this purpose. But no horses were put there, so he stopped 
watering prior to my site inspection of the ground. Hills also 
said that he observed an excellent stand of alfalfa on Lot 2 in 
1997, so believed that it had been watered. He thought that 
somebody had been taking one cutting of hay a year off this ground. 
He also said that he did not water Lotl, and observed it to be in 
much poorer condition than Lot 2. Although I cannot verify that 
the caller was Mr. Hills, and have no personal knowledge of Hillst 
involvement with this property, he presented a good story that I 
cannot dispute. He called to try to solve the ownership problem as 
a favor to Mr. Kukurin rather than to try and prove historical use 
of water on Lot 2, but responded to my questions on the matter with 
plausable answers that seem to support a positive recommendation on 
Kukurints portion this claim. And Kukurin now plans to develop his 
lot as a home site, so it will undoubtedly be irrigated when the 
SRBA gets to Basin 37. 



FROM: Allen Merritt DATE: August 14, 1998 

TO: Transfer File No. 5299 
Water Right (s) : 37-30000 (part) or A37-12818C 

In the Name of: Coriell 

SUBJECT: Review and Recommendation 

This transfer was filed to straighten out splitting up of a portion 
of the old W.T. Riley right. Previous transfers have been 
processed but these resulted in the water being associated with the 
wrong lot in a subdivision. (See Jim Stanton's 4/24/98 memo and 
7/8/98 memo) 

The water currently is being used on lot 5 of the Buckhorn 
Subdivision and being diverted from a well instead of directly from 
the River. This transfer records this present use. 

The transfer was advertised without protest. 

RECOMMENDATION 

I recommend that the transfer be approved subject to the following 
conditions: 

-This right is under the control of the watermaster of 
district 37. A measuring device must be maintained on 
the point of diversion from the river and a measuring 
device and lockable control must be maintained at the 
well where the water is re-diverted. 
-The point of diversion from the river is via the 
Hiawatha canal with PD in SWNW S20, T03NI R18E. 
-Rediversion from the well within NESESW S33, T03NI R18E 
is only authorized as long as the right continues to be 
delivered into the Hiawatha Canal and then remains 
undelivered and allowed to sink near the well. If the 
right is shut off due to priority cuts on the Big Wood 
River the well shall cease diversion for irrigation. 
-Subject to SRBA. 
-Subject to forfeiture. 
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APPLICATION FOR TRANSFER OF WATER RIGHT 
PART 1 

Name of applicant mv l7 .  & / n r  Teresa C o r i e l l  Phone 776-4471 

Postofficeaddress c / o p s  P -  Speck- S ~ e c k  6 h ~ s t a d , P n ~ n r  987 K e t c h u r n .  TTI 833h f l  

A. PURPOSE OF TRANSFER 

ql. Change point of diversion Add diversion point@) 8 Change place of use ' 

Change nature of use Change period of use Other %lit  dpr rppd  r i g h t  

2. Describe the reason for the proposed changes Although t h e  D p o r t i o n  of C l &  A37 - 1 7 & U ~ a , s  dappdd 

own Lot 5 of t h e  which b a s  w n t ~ r  y iph+q  TO c o r r e c t  t& P r r n r  t h p  I: 
. . . 

p o r t i o n  ~ P P ~ S  t n  h~  rnnv~rl frnm T.nt 1 t o  Lot  5.  

6. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE 

1. Right Number Priority Amount Nature Period of Use 

: 7: (cfslac-ft) of Use 

37-30000H - - &fL - T r r i  o - to - " 

7.0 AFA to 

- 1 RC 11 I I I I 
I I 

to I I 

to 

2. Total amount of water being transferred 0.053 cubic feet per second and/or 7-n acre-feet per annum. 

B i n  Wood River  tributary to 3. Source of water Malad R i x r - r  

4. ~ 0 ~ s )  of ~iversion: 8 Pbr fr leLon w / q t p d e r q n t  9 - 7 - 9 3  

5. Lands irrigated or place of use: P/u  i s  Lot 5 of t h e  Buckhorn Sub. F i r s t  Addit ion 

Rge. 

I t E  

County 

8lqint. 

Local name for diversion 

Privrfi lutll 
Sec. 

83 

. 
Lot Twp. 

3N 

% 

SE 

% 

f l E  

Totals 

7 

Set. ' 

33  

Twp. 

3N 

N E '14 

1/1 

S W  

Rge. 

18E 

' NW1/4 
ME1/. N E ~  sw 

SW '14 
Nw x 

SE '14 

.sE '/. Nwv, SE',, 

7 

NE % SE 8,. %'/. sw */. SE 1,. NW 1,. NW SW '/. SW 1,. 
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6. General Information: 

a. Description of diversion sprinkler irriqation svstem. 

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or 
contracts? Yes X No If yes, provide a notarized statement from the holder of the lien, deed of trust, 
mortgage or contract agreeing to the proposed changes. 

c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer: The lands will 
no lonqer be irriqated. 

d. Remarks: See Transfer No. 4205. The new place of use is Lot 5, Buckhorn Subdivision First Addition. Oriqinal place 
of use is Lot 1 A copy of the Subdivision plat is attached. 

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES 

This is to certify that I have examined Application for Transfer of Water Rights No. 

And said Application is hereby , subject to the following limitations and conditions: 

Witness my hand this day of , I 9  
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PART 2 

TRANS NO. 5 a 9 7 

A. DESCRIPTION OF RIGHT AS RECORDED: 

Claim No. A37-12818C 

STAGE: DECREED 

DIVERSION ANNUAL 
BENEFICIAL USE PERIOD OF USE RATE VOLUME 

IRRIGATION 04/15 to 10/15 0.053CFS 7.9 AF 

SOURCE TRIBUTARY OF 

BIG WOOD RIVER MALAD RIVER 

Priority: 03/24/1883 

LOCATION OF POINTiS) OF DIVERSION: SWNW , Sec. 20, Township 03N, Range 18E 
BLAINE County 

PLACE OF USE: IRRIGATION 
TWN RGE SEC ACRES ACRES - ACRES - TOTAL 
02N 18E 4 NENW 2 2 

Total number of acres irrigated: 2 

CONDITIONS/REMARKS: 
1. THIS CLAIM IS FOR A PORTION OF 37-0577 ORIGINALLY DECREED TO W. 

T. RILEY. 
2. CONFORMED ATTORNEY MAILING ADDRESS DMS 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
THIS RIGHT WAS SPLIT FROM A37-12818 PURSUANT TO APPROVED 
TRANSFER 4205: 
1. USE OF WATER UNDER THIS WATER RIGHT WILL BE REGULATED BY THE 
WATERMASTER OF STATE WATER DISTRICT NO. 37. 

3. 2. A MEASURING DEVICE AND LOCKABLE CONTROLLING WORKS OF A TYPE 
APPROVED BY THIS DEPARTMENT SHALL BE MAINTAINED ON THE DIVERTING 
WORKS IN A MANNER THAT WILL PROVIDE THE WATERMASTER SUITABLE 
CONTROL OF THE DIVERSION. 

4. 3. THIS RIGHT WHEN COMBINED WITH ALL OTHER RIGHTS SHALL PROVIDE 
NO MORE THAN .02 CFS PER ACRE NOR MORE THAN 3.5 AFA PER ACRE FOR 
THE LANDS ABOVE. 

5. 4. APPROVAL OF THIS TRANSFER IN NO WAY GRANTS ANY RIGHT-OF-WAY OR 
EASEMENT FOR USE OF A DELIVERY SYSTEM OWNED BY PERSON(S) OTHER 
THAN THE RIGHT OWNER. 

6. 5. THE CHANGE AUTHORIZED BY THIS TRANSFER SHALL BE ACCOMPLISHED 
WITHIN ONE (1) YEAR OF THE DATE OF THIS APPROVAL. 

7. 6. FAILURE TO COMPLY WITH THE CONDITIONS OF THIS TRANSFER IS 



Claim No. A37-12818C 
CAUSE FOR THE DIRECTOR TO ISSUE AN ORDER TO SHOW CAUSE WHY THE 
APPROVAL OF THE TRANSFER SHOULD NOT BE RESCINDED. 

8. 7. APPROVAL OF THIS TRANSFER DOES NOT PRECLUDE THE OPPORTUNITY 
FOR REVIEW OF THE VALIDITY OF THE WATER RIGHT(S) IN THE ONGOING 
SNAKE RIVER BASIN ADJUDICATION. 

9. . . . . . . . . . . . . . . . . . . . . . . . .  
NAME CHANGE MADE 2/2/96 TLB 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
OWNERSHIP CHANGE WAS MADE INTO A SPLIT FROM A37-12818B. 

10. A37-12818C BELONGS TO FITZPATRICK WITH .057 CFS AND 2 ACRES. 
11. A37-12818D BELONGS TO CORIELL WITH .053 CFS AND 2 ACRES. 6/25/96 

TLB 



TRANS No.  s a y ?  
PART 2 

A. DESCRIPTION OF RIGHT AS RECORDED: 

Water R i g h t  No.  37-300003 

STAGE: DECREED 

DIVERSION 
BENEFICIAL USE PERIOD OF USE RATE 

IRRIGATION t o  2 4 . 4 1  C F S  

SOURCE TRIBUTARY OF 

B I G  WOOD RIVER MALAD RIVER 

priority: 0 3 / 2 4 / 1 8 8 3  

LOCATION OF POINT(S) OF DIVERSION: 

PLACE OF USE: IRRIGATION 
TWN RGE S E C  ACRES 
0 2 N  1 8 E  4 

5 
8 
9 

1 5  
1 6  
2  2 
2 3 
2  5 
2 6 

0 3 N  1 8 E  2 8  
2 9  
3 3 

SWNW , Sec. 2 0 ,   owns ship 0 3 N ,  R a n g e  1 8 E  
BLAINE C o u n t y  

ACRES - ACRES - TOTAL 

CONDITIONS/REMARKS: 
1. * * 1 9 9 8 0 4 0 9 * * *  

A  por t ion  of t h i s  r i g h t ,  0 . 0 2  c f s ,  is u s e d  for  m i t i g a t i o n  
p u r p o s e s  f o r  g r o u n d w a t e r  d i v e r s i o n  as described u n d e r  P e r m i t  
approval c o n d i t i o n s  10 & 11 of R i g h t  3 7 - 0 8 8 1 9 .  
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10. To your knowledge, has any portion 01 [his water right undergone a period of five or more consecutive years of non-use? 

No If yes, describe 

8. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED 
(If the entire right is to be changed by the applicant, omit part B and C.) 

3 
1. amount- for Trri on t i  nn purposes from to 

(cf s/ac-ft) 
amount for purposes from to 
(cf s/ac-ft) 
amount for purposes from to 
(cf s/ac-ft) 

2. Point(s) of Diversion: Same as 2 .A. 7 .  

3. ~ands  irrigated or place of use: P/U i s  Lot 1 of t h e  Buckhorn Sub. F i r s t  Addition 

NE 'lr NW '/r SW 'lo SE 'lo 
Twp. Rge. Set. 

'NE'/. NW'/. SW'~. SE'/* N E X  N W ' ~  SW1/. SE'/4 NE'h N w ' ~  SWt/. SE'/O NE'A NW1/. s W U  SE'/. 
Totals 

Lt3 
7 N 18E 4 7 

Total acres 3 

Sec. 

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change) 
9 

Twp. % 

1. amount 24.353d.5 for Trri P .  purposes from to 
(cfs/ac-ft) 
amount for purposes from to 
(cfs/ac-f t) 
amount for purposes from to 
(cf s/ac-f t ) 

Rge. % 
. 

Lot County % Local name for diversion 

2. Point(s) of Diversion: Sane a s  2 .A. 7.  

Total acres 

3. Lands irrigated Or place of use: Same a s  2 .A. 8. minus above land 

Twp. Rge. 

Twp' 

Sec. 

Set' Rge' 
NW '14 

% County 

NE 'h 

Local name for diversion W Lot . 

Totals NE 'lr 

% 

NW 'A 

SW 'lo 
SE 'A 

SE 'lo 
SW '/a SW 'A SE U 

- - 

' NE W NE '1. SE '/a NE I/. SE I/. NW '/a NW I/. NW '/a SW 'h SW *h 



INDIAN CREEK RANCH SLlBDlVlSlON NO. 3 

ODNER SUBDIVISION 

I 

I 
BUCKHORN SLIBDIVISION, FIRST 

SEC. 33, 7: 3 N., R. 18 Em 
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PART 3 

B. CHANGES IN NATURE OF USE 

2. Quantity and quality of return flows and location of discharge: 

I . 

3. Describe effects on other water uses resulting from the proposed change: 

I hereby assert that no one will be injured by such change and that the change does not constitute an 
enlargement in use of the original right. The information contained in this application is true to the best of my 
knowledge. 

New Nature of Use 

I understand that any willful misrepresentations made in this application may result in voiding its approval. 

Amount 
(cfslAF) 

HourslDavsNear 

DATE: ,{hh~ 

Period Of Use 

~4 E M /  
NDY ORIELL 

M,ef c 
Subscribed and sworn to before me this 9 day of fdafeh. 1998. 

-dd 
Notary P ~ C  for Idaho 
Residing at & r 
My commission expires 3 - // - a o  a 

FOR DEPARTMENT USE ONLY 

Received by Date Y-dP-78 
Prelim. check by Fee $ / 00. 

Field exam conducted (required for statutory claims) 

Protest filed by: 

Hearing held by: 









TO: File 

FROM: Jim Stanton 

DATE: July 8, 1998 

SUBJECT: App. for Transfer, Randy Coriell 

Yesterday I visited the supposed present place of use and the 
applicant's property. Lots 1 & 2 of this subdivision are heavily 
vegetated with alfalfa and native grass, but have no other 
development. They lay along the east side of the Hiawatha Canal. 
I walked the entire perimeter of the two lots, and also went out 
into the lots. I saw no irrigation system of any kind, and no way 
to get river water to the property. There were no headgates, 
ditches, pumps or other diversion works. The land is 2-4' higher 
than the canal, so a ditch would have to come from upstream in 
order to get enough head to reach the property. But the upstream 
area is all roads and developed homesites. I talked to Dave 
Cropper, operator of the Hiawatha Canal, who said that all the 
people in that area would have to pump out of the canal in order to 
irrigate; he did not know who had pumps, however. The lots are 
unfenced, so could not be used as pasture (if the subdivision would 
even allow it). The hay should have been harvested by now, but 
hasn't been. The land appears to be just sitting there idle. The 
owners of the lots live in other states, and apparently aren't too 
interested in the land at this time. 

The Coriell property is fully developed, however, with a nice home, 
lawn, and a flowered berm. Over half of the 2-acre lot appeared to 
be irrigated. Nobody was home during my visit, and I did not go 
behind the house to look for a pump in the canal. But I spoke 
later to Dr. Coriell, who told me that he uses his domestic well to 
irrigate his lot. He said that the present irrigation system was 
completed & in use by 1995. So it appears that the proposed 
transfer has already occurred. Since the transfer to Lot 1 was 
approved in 1995, it appears that forfeiture is not an issue here. 
Since this water is being put to beneficial use, we should be able 
to approve this transfer. The applicant requested that he be 
allowed to divert from his domestic well instead of having to pump 
out of the Hiawatha Canal, so I will change the application to 
include a change in the point of diversion as well as a change in 
the place of use. Although the application requests a new p/u of 
2 acres (same size as the 'Ioldt1 p/u), only 1- 1.5 acres are 
actually irrigated at the new p/u; I don't plan to investigate this 
further unless requested. If more accuracy is required, approve 
the transfer for 1.5 acres instead of 2 acres, but this could 
require a reduction in the allowable flow rate (I didn't ask Mr. 
Coriell how much his well pumps, but he said it had plenty of water 
for his needs). 



b 
State of Idah 
DEPARTMENT OF WATER RESOURCES 
W41 Fillmore Street, Suite 200, %in Falls, ID 83301-3380 
Phone: (208) 736-3033 FAX: (208) 736-3037 

PHILIP E. BA'LT 
GOVERNOR 

KARL J. DREHER 
DIREmOR 

April 30, 1998 

James P. Speck 
Speck & Aanestad 
PO Box 987 
Ketchum, ID 
83340 

RE: App. for Transfer, Randy &/or Teresa Coriell 

- - Dear Jim; 

Based on your explanation of the water-rights situation involving 
the Coriells, I have made certain technical corrections to this 
application. A copy of the corrected application is enclosed for 
your review. Please look it over at your earliest convenience, and 
let me know if this is satisfactory. I will hold the file until I 
hear from you. 

There also appears to be a slight problem with the quitclaim deed 
from Fitzpatrick to Coriell, as the deed shows 0.053 cfs. This is 
the amount for the D portion of the claim, however, which is 
appurtenant to Lot 2 (although it is now in the name of Coriell). 
The C portion, 0.057 cfs, is on Lot 1, which Fitzpatrick still 
owns. 

Regards, 
. . 

James E. Stanton 
Sr. Water Resource Agent 

P. S. please not our new address, as the application was sent to 
our old downtown address. As we have been here for over a 
year, I'm surprised that mail is still being forwarded. 



TO: File DATE: April 24, 1998 

FROM: Jim Stanton 

SUBJECT: Claims A37-12818C & D, X37-128188 

Transfer #4205, approved 3-17-1995, moved 0.11 cfs of the Riley 
Right to Lots 1 & 2 of the Buckhorn Subdivision First ~ddition. 
Lot 1 is in the NE/NW Sec; 4 T. 2N R. 18E, and Lot 2 is in this 
tract (about 0.2 ac) and in the SE/SW Sec. 33 T. 3N R. 18E (1.8 
ac). Each lot is about 2 acres. J. P. Fitzpatrick owned both 
lots. In July of 1995, Fitzpatrick erroneously quitclaimed Lot 2 
and half of the transferred claim to Randy & Teresa Coriell; this 
portion was given the number of 12818D. The remaining portion of 
the claim, appurtenant to Lot 1, was numbered 12818C. It was 
Fitzpatrickls intention to sell the water off of Lot 1 to Coriell 
for use on Lot 5, which is in the north end of the SE/SW Sec. 33; 
Coriell got the land from a different party without water rights. 
In September of 1997, we got a change of ownership and quitclaim 
deed for Lot 2 to Jim & Michelle Kukurin. As this land was shown 
in the name of Coriell instead of Fitzpatrick, correspondance to 

- the various parties was sent by SRBA staff in order to straighten 
out this mess. 

Jim Speck has just filed an app. for transfer to correct the 
record, and has explained the situation to me. One problem was 
that T. 4205 had no subdivision descriptions in any of the paper 
records in our office. In order to understand the transfer, I have 
had to dig into this mess. 

As of right now, Coriellrs Lot 5 has no recorded water rights. His 
water is still on Lot 1 in Sec. 4 instead of in Sec. 33 where it 
belongs. The new transfer will correct this. The D portion of the 
right belongs to Kukurin; Fitzpatrick or Jim Speck need to withdraw 
the original faulty quitclaim deed that gave Lot 2 to Coriell. 



RECORDING REQUESTED BY AND 
WHEN RECORDED MAIL TO: 

R E C E I V E D  

MAR 2 0 1998 

SPECK & AANESTAD 

James P. Speck, Esq. 
SPECK & AANESTAD 
A Professional Corporation 
P. 0 .  Box 987 
Ketchum, Idaho 83340 

(space above line for Recorder's use) 

CORRECTION 
QUITCLAIM DEED 

FOR VALUE RECEIVED, J. PETER FITZPATRICK and CLAIRE B. FITZPATRICK, 
- husband and wife, whose current mailing address is 75 11 Gibralter Street, Carlsbad, CA 92009 
(hereinafter collectively referred to as the "Grantor"), does hereby convey, release, remise and 
forever quitclaim unto RANDY E. CORJELL and TERESA B. CORIELL, husband and wife, whose 
current mailing address is Post Office Box 760, Hailey, ID 83333 (hereinafter collectively referred 
to as the "Grantee"), any and all interest Grantor may have in the following described water rights, 
appurtenant to premises situated in Blaine County, Idaho, to wit: 

0.053 cfs of the Big Wood River with a March 24,1883 priority date 
pursuant to Idaho Water Right No. 37-00577 and Claim No. A37- 
12818 in In Re the General Ad.iudication of Rights to the Use of 
Water From the Snake River Basin Water Svstem, TwinFalls District 
Court Case No. 39576, used for the irrigation of two (2) acres within 
the NE%NW%, S.4, T.2N., R. 1 8E., B .M., Blaine County, Idaho, 
pursuant to approved Transfer No. 4205. ( l CI? 1) 

TOGETHER WITH all and singular the tenements, hereditaments and appurtenances thereunto 
belonging or in anyway appertaining, the reversion and reversions, remainder and remainders, rents, 
issues and profits thereof. 

TO HAVE AND TO HOLD, all and singular the said premises, together with the 
appurtenances, unto the Grantee, and to Grantee's heirs and assigns forever. 

THIS DEED IS BEING RECORDED TO CORRECT THE DESCRIPTION OF THE 
WATER RIGHT IN INSTRUMENT NO. 380404, RECORDED JULY 2.1,1995, RECORDS 
OF BLAINE COUNTY, IDAHO. 



IN WITNESS WHEREOF the undersignedhave executed this Quitclaim Deed on the dates 
set forth below: / 

DATE: 3/ /b /98 I 

CLAIRE B. F I T Z P A ~ C K  

ST.4TE OF #. ) 
1 SS. 

county of% b;:+ 

- 
On this 10 day of March, 1998, before me the undersigned notary public in and for 

said state, personally appeared J. PETER FITZPATRICK d L , ^  known 
or identified to me to be the persom whose namet =subscribed t-ent, and 
acknowledged to me that 4 h y  executed the same. 

rue 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 

the day and year first above written. 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of California 

couniy of DRA~GE 

Nsme(s) of S~gner(s) 

wersona l ly  known to me 
G proved to me on the basis of satisfactory 
ev~dence 

to be the person(s) whose name@) islare 
subscribed to the within instrument and 
acknowledged to me that helshelthey executed 

capac~ty(ies), and that by hislherltheir 
signature(s) on the instrument the person@), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

Place Nomy Seal Above Signature ol Nomy Publc 

77rough the mformatlon below IS not required by law, ~t may prove valuable to persons relying on the document 
and could prevent fraudulent removal and reattachment of thrs form to another docoment. 

Description of Attach 

Document Date: 

Signer(s) Other Than Named Above: 

Partner - Ei Lirn~ted General 
Attorney In Fact 

Guardian or Conservator 

Signer Is Representrng: 

O 1997 NamnaI Notary Assoclatlcn. 9350 De Solo Ave . P 0 Box 2402 Chatsworn CA 91 31 3-2402 Prod No 5907 Reorder Call Toll-Free 1-800-8766821 



STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

TRANSFER OF A CLAIM TO A WATER RIGHT 

TRANSFER NO. 4205 
CLAIM NO. A37-12818B 

MA? f .?, ?::j 
T h i s  is t o  c e r t i f y  t h a t :  J PETER FITZPATRICK 

CLAIRE B FITZPATRICK Deparir ixn? clT >/;t-.r Re:ourcas 
C/O JAMES P SPECK ESQ S o u ~ k r n  Region Office 
PO BOX 987 
KETCHUM ID 83340 

h a s  r e q u e s t e d  a change t o  t h e  above c a p t i o n e d  water r i g h t ( s ) .  T h i s  change  i n  w a t e r  
r i g h t ( s )  i s  a u t h o r i z e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  S e c t i o n  42-222, I d a h o  Code, 
p r o v i d e d  t h e  c o n d i t i o n s  l i s t e d  below are m e t .  

I I BENEFICIAL USE PERIOD OF USE 
DIVERSION ANNUAL 

RATE - VOLUME 

I I IRRIGATION 04 /15  t o  10 /15  0 . 1 1  CFS 1 4 . 0  AF I I 
I I SOURCE TRIBUTARY OF I I 
I I BIG WOOD RIVER MALAD RIVER I I 1 )  Priority: 03 /24 /1883  I I 

LOCATION OF POINT(S) OF DIVERSION: SWNW , SeC. 2 0 ,  Township 03N, Range 18E 
BLAINE County  

PLACE OF USE: IRRIGATION 
TWN RGE SEC ACRES ACRES ACRES TOTAL - - 
02N 18E 4  NENW 2  2  
03N 18E 3 3  SESW 2 2  

T o t a l  number o f  a c r e s  i r r i g a t e d :  4 

CONDITIONS/REMARKS: 
1. U s e  o f  water under  t h i s  water r i g h t  w i l l  b e  r e g u l a t e d  by  t h e  

w a t e r m a s t e r  o f  S t a t e  Water D i s t r i c t  No. 37. 
2. A measur ing  d e v i c e  a n d  l o c k a b l e  c o n t r o l l i n g  works  o f  a  t y p e  

approved  by  t h i s  Depar tment  s h a l l  b e  m a i n t a i n e d  o n  t h e  d i v e r t i n g  
works  i n  a  manner t h a t  w i l l  p r o v i d e  t h e  watermaster s u i t a b l e  
c o n t r o l  o f  t h e  d i v e r s i o n .  

3. T h i s  r i g h t  when combined w i t h  a l l  o t h e r  r i g h t s  s h a l l  p r o v i d e  n o  
more t h a n  .02 c f s  p e r  a c r e  n o r  more t h a n  3 .5  a f a  p e r  a c r e  f o r  t h e  
l a n d s  above.  

4 .  Approval  o f  t h i s  t r a n s f e r  i n  no way g r a n t s  any r igh t -o f -way  o r  
easemen t  f o r  u s e  o f  a  d e l i v e r y  sys t em owned by p e r s o n ( s )  o t h e r  
t h a n  t h e  r i g h t  owner. 



TRANSFER NO. 4205 
CLAIM NO. A37-12818B 

-- 
PAGE 2 

CONDITIONS/REMARKS: 
5. The change authorized by this transfer shall be accomplished 

within one (1) year of the date of this approval. 
6. Failure to comply with the conditions of this transfer is cause 

for the director to issue an order to show cause why the approval 
of the transfer should not be rescinded. 

7. Approval of this transfer does not preclude the opportunity for 
review of the validity of the water right(s) in the ongoing 
Snake River Basin Adjudication. 

Dated this 

Chief, Water Alloc. Bureau w 



IDAHO DEPARTMENT OF UATER RESOURCES 
ADJUDICATION CLAlMS PROOF READING REPORT 

09/15/95 13:05:36 
Page 1 

Uater Right Nmber - A37-12818 Pre f i x  Translation: ADJUDICATION CLAIM Old (D) N h r  - 
+ - - - - - - -  Last Name - - - - - + + - F i r s t  Name - - + + - - - - - - - - . Address - - - - - - - - - - - - - - + 

*** C - CURRENT OUNER *** 
SPLIT RIGHT 

*** 0 - ORIGINAL OWNER *** 
PACESETTER DEVELOPMENT COMPANY 

SPECK 

+ - - P r i o r i t y  Date - - + 
03/24/ 1883 

JAMES P 

1 - 
2 - 
3 - 
Ci ty-  XXX 
Phone - 208-000-0000 

1 - 4540 CAMPUS DRIVE 
2 - 
3 - 
Ci ty-  NEUPORT BEACH 
Phone - 714-852-8600 
1 - HOGUE SPECK 8 AANESTAD 
2 - PO BOX 987 
3 - 
C i ty -  KETCHW 
Phone - 208-000-0000 

+ -  - - Region - - - + + . - -  Stage - - - + 
ERROR IN REGION 

+ - - - - - - - Source - - - - - - - - - - - - + 
BIG UOOO RIVER 
SPLIT RIGHT 

State- ID Zip-  00000 

State- CA Zip- 92660 

State- ID Zip- 83340 

+ - - -  Status - - - - + 
Z - SEE REMARKS 

+ . - - - - - - - T r ib " ta ry  - - - - - - - - - - - - - - - - + 

MALAD RIVER 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - po in t  of Diversion - - - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
T u n  Rng Sec Tract Lot RFLg County Diversion Name 

03N 18E 20 SE SU NU (13) BLAINE 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - -  - Uater Use - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
Code Descript ion Period Fran Period To Diversion Rate Diversion V o l e  

01 - IRRIGATION 04/01 11/01 2.720 

+ - Total Div. Rate - + + - Total Div. Volune - + + - Total Div. Capacity - + + - Total Consunptive Use - + + - KW Usage - + 
2.720 257.5 

+ - - - - - - . - - - - - - - - - - - - - - - - - - - - P L a c e o f U s e - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - +  
T u n  Rng Sec Tract Lot Acres Code Descript ion County 

02N 18E 9 NE NE 6.0 01 IRRIGATION 
02N 18E 10 NU NU 37.0 01 IRRIGATION 
02N 18E 10 SU NU 17.0 01 IRRIGATION 
0211 1 BE 10 SE NU 27.0 01 IRRIGATION 
02N 18E 10 NE SU 16.0 01 IRRIGATION 

(13) BLAINE 
(13) BLAINE 
(13) BLAINE 
(13) BLAINE 
(13) BLAINE 

Total Acres: 103.0 

+ - - Diversion Means - VIA HEADGATE R 2  8 HIAUATHA CANAL 



Water r i g h t  nunber - A37-12818 

IDAHO DEPARTMENT OF UATER RESOURCES 
ADJWICATIOW CLAIMS PROOF READING REPORT 

Pre f i x  Translation: ADJUDICATION CLAIM 

09/15/95 13:05:55 
Page 2 

+ - - Non-I r r igat ion Use - NONE 

+ - - Other Rights f o r  Same Use - NONE 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  - Remarks - - - - - - - - - - - - - 
THIS CLAIM IS FOR A PORTION OF 37-0577 ORIGINALLY DECREED TO W. 
T. RILEY. 
CONFORMED ATTORNEY MILING ADDRESS DMS ................................................. 
PURSUANT TO APPROVED TRANSFER 4205 9/5/95: 
CLAIM WAS SPLIT - A37-l2818A PACESETTER DEVELOPMENT CO. 2.61 CFS. 
A37-128186 J PETER AND CLAIRE B FITZPATRICK .11 CFS. 

+ - - - - - - - - - - - - - - - - - - - - - - - - -  - O l d  Water Right N-rs - - - - - - - - - - - - - - - - - - - - - - - - - - + 

No Old Water Right Nuhers found. 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - C o n d i t i o n s o f A p p r o v a [ - - - - - - - - - - - - - - - - - - - - - - - - - -  - + 
No Conditions o f  Approval found. 

+ - - - -  Decree P l a i n t i f f  - - - + 
S. C. FROST ET. AL. 

+ - - - -  Decree Defendant - - - + 
ALTURUS WATER COCIPANY, ET. AL. 

+ - Decree Date - + 
oo/oo/oooo 

+ - - Audit Fields - 02/03/89 MERRITT 01/29/90 WHITE 03/30/95 POST-STD 03/31/95 DSHITH 09/05/95 TFAVCETT 

+ - - - - - - - - - - - - - - - - - - - - -  - - - - - - - - - C - n t s - - - - - - - - -  . . . . . . . . . . . . . . . . . . . .  - + 
No Comnents Found 

+ - - - - - - - - - - - - - - - - - - - - -  Adjudication Rights Dates and Flags Area - - - - - - - - - - - - - - - - - - - - - - - + 

Court Report F i l i n g  
Objection F i l ed  Date 
Response F i l ed  Date 
Claim Received Date 
Proof Due Date 
Licensed Date 
Claims Tape Error  F l g  
Fee Exenpt Flag 

F ie ld  Inspection Made 
F ie ld  Inspection Flag 
Ver i f i ed  Date 
Last Amended Date 
Proof Made Date 
Receipt N h r  
POU Ownership Flag 
Name Connector 

- 00/00/0000 C iv i  1 Case N h r  - 39576 
Old Case N h r  

- 00/00/0000 Old Judic ia l  D i s t r i c t  - 
- 00/00/0000 Temporary Right - P - 00/00/0000 Water D i s t r i c t  
- X777777 Federal/State Indicator  - S 
- Y Presurption Flag 
- AND/OR Notice of Error  Flag - 



CVR 
MAPS 
PHOTOS 



IDAHO DEPARTMENT OF WATER RESOURCES 
ADJUDICATION CLAIMS PROOF READING REPORT 

(REGIONAL) 

09/06/95 15:58:37 
Page 1 

Uater Right Nunber - R37-12818 P re f i x  Translation: RESEARCH OLd (Dl Nunber - 
+ - - - - - - -  Last Name - - - - - + + - F i r s t  Nan~? - - + + - - - - - - - - -  A d d r e s s - - - - - - - - - - - . - - +  

*** C - CURRENT OWER *** 
SPLIT R I G H T  

*** 0 - ORIGINAL WNER *** 
PACESETTER DEVELOPMENT CCMPANY 

SPECK JAMES P 

1 - 
2 - 
3 - 
Ci ty-  XXX 
Phone - 208-000-0000 

State- ID Zip- 00000 

1 - 4540 CAMPUS DRIVE 
2 - 
3 - 
Ci ty-  NEUPORT BEACH State- CA Zip- 92660 
Phone - 714-852-8600 
1 - HOGUE SPECK & AANESTAD 
2 - PO BOX 987 
3 - 
Ci ty-  KETCHUM State- ID Zip- 83340 
Phone - 208-000-0000 

+ - - P r i o r i t y  Date - - + + - - -  Region - - - + + - - -  Stage - - - + + - - -  Status - - - - + 
03/24/1883 ERROR IN REGION I - DISALLWED 

+ - - - - - - - s o u r c e - - - - - - - - - - - . +  
BIG UOOO RIVER 
SPLIT R I G H T  

+ - - - - - - - - T r ib " ta ry  - - - - - - - - - - - - - - - - + 
MALAD RIVER 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - point of Diversion - - - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
Tun Rng Sec Tract Lot RFlg County 

03N 18E 20 SE SU NU (13) BLAINE HI AUATHA CANAL 

+ - - - - - - - - - - - - . - - - - - - - - - - - -  - - - M a t e r u s e  - - - - - - - - - - - - - - - - - - - - - - - - - - - - - .  - + 
Code Descript ion Period From Period To Diversion Rate Diversion Volune 

01 - IRRIGATION 04/01 11/01 2.720 

+ - Total Div. Rate - + + - Total Div. Volune - + 
2.720 

+ - Total Comrnptive Use - + + - KU Usage - + 
257.5 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - - P l a c e o f U s e - - - - - - - - - - - - - - - . - - - - - - - - - - - - -  - - +  
Tun Rng Sec Tract Lot Acres Code Descript ion County 

6.0 01 IRRIGATION 
37.0 01 IRRIGATION 
17.0 01 IRRIGATION 
27.0 01 IRRIGATION 
16.0 01 IRRIGATION 

(13) BLAINE 
(13) BLAINE 
(13) BLAINE 
(13) BLAINE 
(13) BLAINE 

Total Acres: 103.0 

+ - - Diversion Means - V I A  HEADGATE #22 & HIAUATHA CANAL 



IDAHO DEPARTMENT OF UATER RESOURCES 
AOJUDICATIOW CLAIMS PROOF READING REWRT 

(REGIONAL) 

09/06/95 15: 58: 38 
Page 2 

Uater r i g h t  nunber - R37-12818 Pre f i x  Translation: RESEARCH 

+ - - Won-Irr igat ion Use - 

+ - - Other Rights f o r  Same Use - NONE 

+ - . - - - - - - - - . - - - - - - - - - - - - - - - - - - -  Remerks . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - + 
T H I S  CLAIM I S  FOR A PORTIOW OF 37-0577 ORIGINALLY DECREED TO U. 
T. RILEY. 
CONFORMED ATTORNEY HAILING ADDRESS DHS .................................................. 
PURSUANT TO APPROVED TRANSFER 4205 9/5/95: 
CLAIM UAS SPLIT - A37-12818A PACESETTER DEVELOPMENT CO. 2.61 CFS. 
A37-128188 J PETER AND CLAIRE B FITZPATRICK .11 CFS. 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - Conditions of Approval - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
PO4 - FORFEITED/ABANDONED: This i s  included f o r  a claim based on a 

- decree o r  l icense that i s  PROPOSED t o  be disallowed on the basis - that  the water r i g h t  no longer ex is ts  because f o r f e i t u re  of the 
- r i g h t  by nonuse was confirmed and a defense t o  f o r f e i t u re  was not 
- confirmed, or because a b a n d o m t  of the r i gh t  was confirmed. 

+ - . - -  Decree P l a i n t i f f  - - - + 
S.C. FROST ET AL 

+ - .  - - Decree Defendant - - - + 
ALTURUS UATER CO., ET AL 

+ - Decree Date - + 
00/00/0000 

+ - . - - - - - - - - - - - - - - - - - - -  - - - - - - - - - c - n t s - - - - - - - - -  . . . . . . . . . . . . . . . . . . . .  - + 
Date: 10/15/1993 User Id: CLELLAND Subject: RECWENDATIOW/DISALLOUAL 
SEE FILE FOR DETAILS OF REVIEU. UATER HAS NOT BEEN USED FOR A PERIOO OF AT LEAST 5 YEARS; 1987-1992. 

Date: 04/03/1995 User Id: DSMITH Subject: DATA ENTRY 
CONFORMED ATTORNEY ADDRESS DMS 

+ - - Audit F ie lds - - + 
09/06/95 TFAUCETT 

+ - - - - - - - - - - - - - - - - - - - -  - Adjudicat ion Rights Dates and Flags Area - - - - - - - - - - - - - - - - - - - - - - - + 

Court Report F i l i n g  - 00/00/0000 F i e l d  Inspection Made - 09/30/1993 C i v i l  Case Nunber 
Objection F i l e d  Date - 00/00/0000 F i e l d  Inspection Flag - Old Case N-r 
Response F i l ed  Date - 00/00/0000 Ve r i f i ed  Date - 00/00/0000 Old Judic ia l  D i s t r i c t  
Claim Received Date - 02/03/1989 Last Amended Date - 00/00/0000 Tenporary Right 

Receipt Nunber - X777777 Uater D i s t r i c t  
POU Ownership Flag - Y Federal/State Indicator  
Name Comector - AND/OR Presurption Flag 

Notice of Error  Flag 



State t,, Idaho 
DEPARTMENT OF WATER RESOURCES 
Southern Region, 222 Shoshone St. East. Twin Falls. Idaho 83301-6105 (208) 736-3033 

Fas (208) 736-3037 

September 6, 1995 

JAMES P SPECK ESQ 
HOGUE, SPECK & AANESTAD 
PO BOX 987 
KETCHUM ID 83340 

RE: Amendment of SRBA Claim A37-12818 

Dear Mr. Speck: 

Pursuant to the approval of Transfer No. 4205, the above referenced 
Notice of Claim in the Snake River Basin Adjudication has been 
amended to conform with the transfer. As a result of the transfer, 
two new claims were created to reflect the changes. 

Claim A37-12818B is for .11 cfs to irrigate 4 acres in the name of 
J. Peter and Claire B. Fitzpatrick. Claim A37-12818A contains the 
remainder of Pacesetter Development Companyfs original water right 
A37-12818. Enclosed please find printouts of the way your client's 
claim records have been modified. Please check these modified 
records over carefully to verify they correctly reflect the 
intended changes. If you have questions please feel free to 
contact this office. 

Sincerely, 

Trish Fawcett 
Technical Records Specialist 

Enclosures 

N O V  28B96 

- CebbmtinB Our  centennial Year o/Semice to I ~ = L ~  1895-1995 - 



State ~1 ldaho 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098 
Phone: (208) 327-7900 FAX: (208) 327-7866 

PHILIP E. BATT 
GOVERNOR 

MARCH 17, 1995 
R. KEITH HlGGlNSON 

DIRECTOR 

J PETER FITZPATRICK 
CLAIRE B FITZPATRICK 
C/O JAMES P SPECK ESQ 
P 0 BOX 987 
KETCHUM ID 83340 

Transfer of Water Right No. A37-12818B 

Dear Water Right Holder(s): 

Enclosed is a copy of your approved Transfer of Water Right for 
the above referenced water right (Transfer No. 4205). Please be 
sure to thoroughly review the "Conditions/Remarks:) as listed on 
the transfer. 

JI J HNS N, Manager 
U e r w t  Permits Section 

Enclosure 

- Celebmtin9 Our Centennial Year of Senice to Idaho J 895- 1 995 - 



IDAHO DEPARTMENT OF UATER RESOURCES 
ADJUDICATION CLAIMS PROOF READING REPORT 

(REGIONAL) 

03/17/95 16:01:46 
Page 1 

Uater Right Number - X37-128180 
w o  

P r e f i x  Trans la t ion:  XFER OF-. CLAIM Old (D) Number - 
+ - - - - - - - Last Name - - - - - + + - F i r s t  Name - - + + - - - - - - - - - Address - - - - - - - - - - - - - - , 
*** C - CURRENT OUNER *** 

FITZPATRICK 

FITZPATRICK 

*** 0 - ORIGINAL WNER *** 
PACESETTER DEVELOPMENT CO 

+ - - P r i o r i t y  Date - - + 
03/24/1883 

J PETER 

CLAIRE B 

- - - -  source - - - - - - - - 
BIG UOOD RIVER 

+ - - - R e g i o n  - - - t 

17 SOUTHERN 

1 - C/O JAMES P SPECK ESP 
2 - PO BOX 987 
3 - 
C i t y -  KETCHUM 
Phone - 619-431-2665 
1 - C/O JAMES P SPECK ESQ 
2 - PO BOX 987 
3 - 
C i t y -  KETCHUM 
Phone - 619-431-2665 

Sta te-  ID Z ip-  83340 

Sta te-  ID Z ip-  83340 

1 - 
2 - 
3 - 
C i t y -  Sta te-  ID Z ip-  
Phone - 208-000-0000 

+ - - -  Stage - - - + 
J - BENEFICIAL USE 

+ - - -  Status - - - - + 

+ - - - - - -  - - T r i bu ta ry  - - - - - - 
MALAD RIVER 

+ - - - - - - - - - - - - - - - - - - - - - - - - - -  po in t  of Diversion - - - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
Twn Rng Sec Tract Lot  RFlg County 

03N 18E 20 SU NU (13) BLAINE H I A W A T H A  HEADGATE 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - -  - wa te r  Use - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
Code Desc r ip t i on  Per iod From Per iod To D ive rs ion  Rate D ive rs ion  Volume 

01 - IRRIGATION 04/15 10/15 0.110 14.00 

+ - Tota l  Div.  Rate - + + - Tota l  Div.  Volume - + 
0.110 14.00 

+ - Tota l  Consunptive Use - + + - KU Usage - + 
0.0 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - - P L a c e o f U s e - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - +  

T wn Rng Sec Tract  Lot Acres Code Desc r ip t i on  County 

02N 18E 4 NE NU 2.0 01 IRRIGATION 
03N 18E 33 SE SU 2.0 01 IRRIGATION 

To ta l  Acres: 4.0 

+ - - D ive rs ion  Means - VIA HEADGATE #22 & HIAUATHA CANAL 

(13) BLAINE 
(13) BLAINE 

+ - - N o n - I r r i g a t i o n  Use - NONE 

+ - - Other R igh ts  f o r  Same Use - NONE 



IDAHO DEPARTMENT OF WATER RESOURCES 
ADJUDICATION CLAIMS PROOF READING REPORT 

(REGIONAL) 

03/17/95 16:01:47 
Page 2 

Water r i g h t  number - X37-128188 P r e f i x  Trans la t ion:  XFER OF RECOH. CLAIM 

+ - - - - - - - - - - - - - - - - - - * - - - - - - - - - . -  Remrks . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - + 
Uo Remarks found. 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - O l d W a t e r R i g h t N d e r s - - - - - - - - - - - - - - - - - - - - - - - - - - +  
No Old Water Right Nunbers Found 

+ - - - - - - - - - - - - - - - - . . . - - - - - - - - -  Conditions of Approval - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
R04 - Use o f  ua te r  under t h i s  uater  r i g h t  u i l l  be regulated by the  

- uatermaster o f  S t a t e  Water D i s t r i c t  No. 37. 
R43 - A measuring device and lockable c o n t r o l l i n g  works o f  a type 

- approved by t h i s  Department s h a l l  be maintained on the  d i v e r t i n g  
- works i n  a manner t h a t  u i l l  p rov ide the  uatermaster s u i t a b l e  
- con t ro l  o f  the d i ve rs ion .  

R30 - This r i g h t  when combined u i t h  a l l  o ther  r i g h t s  s h a l l  prov ide no 
- more than .02 c f s  pe r  acre nor more than 3.5 afa per acre f o r  the 
- lands above. 

TO4 - Approval o f  t h i s  t r a n s f e r  i n  no way grants  any r i gh t -o f -way  o r  
- easement f o r  use o f  a d e l i v e r y  system owned by personcs) o ther  
- than the  r i g h t  owner. 

TO7 - The change author ized by t h i s  t ransfer  s h a l l  be accomplished 
- w i t h i n  one (1) year o f  the date o f  t h i s  approval. 

TO8 - F a i l u r e  t o  comply u i t h  the  condi t ions o f  t h i s  t r a n s f e r  i s  cause 
- f o r  the d i r e c t o r  t o  issue an order t o  show cause why the  approval 
- o f  the t rans fe r  should  not  be rescinded. 

TO9 - Approval o f  t h i s  t r a n s f e r  does not  preclude the oppor tun i ty  f o r  
- review o f  t h e  v a l i d i t y  o f  t he  uater  r i g h t ( s )  i n  the ongoing 
- Snake River Basin Adjud icat ion.  

+ - - -  - Decree P l a i n t i f f  - - - + 

S. C. FROST ET. AL. 

+ - - - -  Decree Defendant - - - + 
ALTURUS WATER COMPANY, ET. AL. 

+ - Decree Date - + 
00/00/0000 

+ - - - - - - - - - - - - - - - - - - - - -  - - - - - - - - - c o m n e n t s - - - - - - - - -  . . . . . . . . . . . . . . . . . . . .  - + 
Date: 02/22/1995 User Id:  PSKAGGS Subject: TRANSFER NO. 4205 

Transfer No. 4205 was f i l e d  t o  change the  p lace o f  use under a p o r t i o n  o f  Right No. 37-00577 and SRBA Claim A37-12818. The 
p o r t i o n  o f  t he  o r i g i n a l  water r i g h t  was i d e n t i f i e d  as 37-00577BN, and the  c la im i s  a smal l  p o r t i o n  of t h i s  r i g h t .  No t rans fe r  was 
requi red f o r  the  water r i g h t  s ince the proposed change was w i t h i n  the o r i g i n a l  conf ines o f  t he  r i g h t .  The SRBA Claim however, was 
o n l y  a p o r t i o n  o f  t he  o r i g i n a l  r i g h t  and a t r a n s f e r  i s  requ i red t o  change the  p lace o f  use under a p o r t i o n  o f  t he  claim, 
s p l i t t i n g  the  r i g h t  i n t o  p a r t s  A and 8. Questions regard ing the v a l i d i t y  o f  t he  r i g h t  w i l l  be resolved through the  f i n a l  
recomnendations o f  the cour t  f o r  bas in  37. 

+ - - Audit  Fiel.ds - - + 
03/17/95 PSKAGGS 

+ - - - - - - - - - - - - - - - - - - - - -  Ad jud ica t ion  Rights Dates and Flags Area - - - - - - - - - - - - - - - - - - - - - - - + 

Court Report F i l i n g  - 00/00/0000 F i e l d  Inspect ion Made - 00/00/0000 C i v i l  Case Nmber - 39576 
Object ion F i l e d  Date - 00/00/0000 F i e l d  Inspect ion Flag - Old Case Nunber 
Response F i l e d  Date - 00/00/0000 V e r i f i e d  Date - 00/00/0000 Old J u d i c i a l  D i s t r i c t  - 
Claim Received Date - 00/00/0000 Last Amended Date - 00/00/0000 Temporary Right - T 

Receipt Nunber Water D i s t r i c t  - 37 
POU Ownership Flag - Y Federal /State Ind ica to r  - S 
Name Connector Presurpt ion Flag 

Not ice o f  E r ro r  Flag - 



IDAHO DEPARTMENT OF UATER RESOURCES 
ADJUDICATION CLAIMS PROOF READING REPORT 

(REGIONAL) 

Water Right Number - X37-12818A P r e f i x  Translat ion: XFER OF % CLAIM 

03/17/95 16:09:07 
Page 1 

Old (D) Nunber - 
+ - - - - - - - Last Name - - - - - + + - F i r s t  Name - - + + - - - - - - - - - ~ d d ~ ~ ~ ~  - - - - - - - - . - - - - - + 

*** A - ATTORNEY *** 
SPECK 

*** C - CURRENT OWNER *** 
PACESETTER DEVELOPMENT COMPANY 

JAMES P 1 - PO BOX 987 
2 - 
3 - 
C i t y -  KETCHUM 
Phone - 208-000-0000 

State- ID Z ip-  83340 

1 - 4540 CAMPUS D R I V E  
2 - 
3 - 
C i t y -  NEUPORT BEACH State- CA Zip- 92660 
Phone - 714-852-8600 

+ - - P r i o r i t y  Date - - + + - - -  Region - - - +  + - - -  Stage - - - + 
03/24/1883 ERROR IN REGION J - BENEFICIAL USE 

+ - - -  Status - - - - + 

- - source - - - - - - - - - - - - 
B I G  WOOD RIVER 

- - Tributary - - - - - - - 
MALAD RIVER 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - Point of Diversion - - - - - - - - - . - - - - - - - - - - - - - - - - - - - + 
Twn Rng Sec Tract Lot RFlg County 

03N 18E 20 SE SU NU (13) BLAINE 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - -  -Materuse - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - +  

Code Descript ion Period From Period To Diversion Rate Diversion Volune 

01 - IRRIGATION 04/01 11/01 2.610 

+ - Total Div. Rate - + + - Total Div. Volume - + 
2.610 

+ - Total Consumptive Use - + + - KU Usage - + 
0.0 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - - P l a c e o f U s e - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - +  

T wn Rng Sec Tract Lot Acres Code Descr ip t ion County 

2.0 01 IRRIGATION 
37.0 01 IRRIGATION 
17.0 01 IRRIGATION 
27.0 01 IRRIGATION 
16.0 01 IRRIGATION 

Tota l  Acres: 99.0 

+ - - Diversion Means - VIA HEADGATE #22 & HIAWATHA CANAL 

(13) BLAINE 
(13) BLAINE 
(13) BLAINE 
(13) BLAINE 
(13) BLAINE 

+ - - Non- I r r iga t ion  Use - NONE 

+ - - Other Rights f o r  Same Use - NONE 



IDAHO DEPARTMENT OF WATER RESOURCES 
ADJUDICATION CLAIMS PROOF READING REPORT 

(REGIONAL) 

03/17/95 16:09:08 
Page 2 

Uater r i g h t  number - X37-12818A P r e f i x  Trans la t ion:  XFER OF RECOM. CLAIM 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - . - - - - -  Remarks - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - +  

THIS CLAIM I S  FOR A PORTION OF 37-0577 ORIGINALLY DECREED TO U. 
T. RILEY. 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - Old W a t e r  R ight  Numbers - - - - - - . - - - - - - - - - - - - - - - - - - - + 
No Old  Water R ight  Numbers Found 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - Conditions of  Approval - - - - - - - - - - - - - - - - - - - - - - - - - - - +  
No Condit ions o f  Approval found. 

+ - - - -  Decree P l a i n t i f f  - - - + 

S. C. FROST ET. AL. 

+ - - - -  Decree Defendant - - - + 
ALTURUS WATER COMPANY, ET. AL. 

+ - Decree Date - + 
00/00/0000 

+ - - - - - - - - - - - - - - - - - - - - -  - - - - - - - - - c o m n e n t s - - - - - - - - .  - - - - - - - - - - - - - - - - - - -  - - +  
Date: 02/22/1995 User Id :  PSKAGGS Subject: TRANSFER NO. 4205 

Transfer No. 4205 was f i l e d  t o  change the p lace o f  use under a p o r t i o n  o f  R ight  No. 37-00577 and SRBA Claim A37-12818. The 
p o r t i o n  o f  t he  o r i g i n a l  water r i g h t  was i d e n t i f i e d  as 37-00577BN, and the c la im  i s  a smal l  p o r t i o n  o f  t h i s  r i g h t .  No t r a n s f e r  was 
requ i red f o r  the water r i g h t  s ince  the  proposed change was w i t h i n  the o r i g i n a l  conf ines o f  t he  r i g h t .  The SRBA Claim however, was 
o n l y  a p o r t i o n  o f  the o r i g i n a l  r i g h t  and a t r a n s f e r  i s  requ i red  t o  change the p lace o f  use under a p o r t i o n  o f  t he  claim, 
s p l i t t i n g  the r i g h t  i n t o  p a r t s  A and B. Quest ions regarding the  v a l i d i t y  o f  t he  r i g h t  w i l l  be resolved through the f i n a l  
recomnendations o f  the cou r t  f o r  bas in  37. 

+ - - Aud i t  F ie lds  - - + 
03/17/95 PSKAGGS 

+ - - - . - . - - - . - - - - - - - - -  - - Ad jud i ca t i on  Rights  Dates and Flags Area - - - - - - - - - - - - - - - - - - - - - - - + 

Court Report F i l i n g  - 00/00/0000 F i e l d  Inspect ion Made - 00/00/0000 C i v i l  Case Number - 39576 
Object ion F i l e d  Date - 00/00/0000 F i e l d  Inspect ion Flag - Old  Case Number 
Response F i l e d  Date - 00/00/0000 V e r i f i e d  Date - 00/00/0000 Old  J u d i c i a l  D i s t r i c t  - 
Claim Received Date - 00/00/0000 Last Amended Date - 00/00/0000 Temporary Right - T 

Receipt Number Water D i s t r i c t  
POU Ownership F lag - Y Federal /State Ind i ca to r  - S 
Name Connector Presumption Flag 

Not ice  o f  E r r o r  Flag - 



MEMORANDUM 

TO: FILE A37-12818 (37-00577BN) 
@ 

FROM: PAM SKAGGSISTATE OFFICE 

SUBJECT: TRANSFER NO. 4205 

DATE: February 22, 1995 

............................................................... ............................................................... 

This transfer application identifies a portion of water right 
number 37-00577 to be transferred to a new place of use. The 
portion has been more closely identified as and - a t h e  
corresponding Snake River Basin ~djudication atfkjeh 1; 0 

a portion of 37-00577BN. 

Review of the rights and the proposed change indicate that no 
change w i l l  occur t o  the  w a t e r  r i g h t .  The transfer identifies an 
ownership split and specific place of use that is located within 
the original confines of Right No. 37-00577BN. A transfer is not 
required for the water right. 

T h e  SRBA C l a i m  does need t o  be c h a n g e d ,  splitting a portion of the 
right and transferring it to a new location. The transfer approval 
is prepared to change the claim only, splitting the claim into 
parts A and B. 

There has been much review and discussion regarding the validity of 
the transferred right and the SRBA is recommending disallowal 
because the right was forfeited or abandoned. The transfer is 
being processed pending the conclusion of the adjudication and is 
subject to final disposition of the right. 

Recommended conditions include watermaster control, measuring 
device with lockable controlling works, irrigation overlap, non- 
confirmation of claim, right-of-way and standard transfer 
conditions. 



Transfer # 4 a d  .T Date Reviewed d -a/-9.C 

- 7- 
a8 

Right(s) .37 A 0 5 7 2  . 

,/print Split Summary 

B:Change P/D C:Add P/D @change P/U E:Change Nature of Use 
F:Change Period of Use G:Other H:Change P/D & Add P/D 
1:Change P/D & P/U J:Add P/D & Change P/U 

Proof of Ownership bdt-(la;, n e e d  r ,GUYS .lof#ok bd*rlf i  

Transfer All of Right / Portion of Right W o r k i ~  b-'lc T37-0Q577X1 
Resulting Split(s) 3N ST,\\+ [fib h S  -t- 'C~T M M +  wit ' ,  

- q? r k s  - - - 
br= - 1 1  4 &.ye5 14 n L  
BN 2 1 y r b 8  I* - - 

Check Transfer   gain st Right Seasonlvol . q / < 3  .s 

(11)sWater District (12)wertinent conditions (13)mExpansion 
hSurnir lg  b&'rmrdby SRB,+ 

a! - bAR " I 

Transfer Remarks , R ~ O J ~  PU 6 i ~ h . S ~  
conditions R . ~ D  . R C I %  R O ~ ,  -rH. 1-04, T ~ - I  ,-K Toq 

/ 1 I 



IDAHO DEPARTMENT OF WATER RESOURCES 
T - R - S  PLACE OF USE 1 / 4  1 / 4  COMPARISON REPORT 

DATE: 0 2 / 2 1 / 9 5  
PAGE : 1 

(WATER RIGHT NUMBERS THAT BEGIN WITH AN I * '  ARE ADJUDICATION CLAIMS)  .................................................................................................................................... .................................................................................................................................... 

NE NU S W SE 
NE NU SW SE NE NW SW SE HE N U  SW SE NE NW SW SE 

WR-NUMBER SOURCE L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  SUM - - - - - - - - - -  - - - - - - - - - -  - - - - - -  - - - - -  - - - - -  - - - - -  - - - - - -  .---- - - - - -  - - - - -  - - - - - -  - - - - -  ---.- - - - - -  - - - - - -  - - - - -  - - - * -  - - - - -  . - - - -  

P 3 4 0 8 4 2 3  GROUNDWATE : 
R 3 7 0 0 0 0 4  B I G  WOOD R : 
A 3 7 0 0 0 0 4 8  B I G  WOOD R : 
T 3 7 0 0 0 0 4 B  B I G  WOOD R : 
A 3 7 0 0 0 0 4 C  B I G  WOOD R : 
A 3 7 0 0 0 0 4 D  B I G  WOOD R : 

3 7 0 0 0 2 4  B I G  WOOD R : 
A 3 7 0 0 0 2 4  B I G  WOOD R : 
R 3 7 0 0 0 2 4  B I G  WOOD R : 
7 3 7 0 0 0 2 4  B I G  WOOD R : 
A 3 7 0 0 0 2 8 A  B I G  WOOD R : 
R 3 7 0 0 0 2 8 A  B I G  WOOD R : 
A 3 7 0 0 0 2 8 8  B I G  WOOD R : 
R 3 7 0 0 0 2 8 B  B I G  VOOD R : 
A 3 7 0 0 0 2 8 E  B I G  WOOD R : 
A 3 7 0 0 0 2 8 F  B I G  WOOD R : 
A 3 7 0 0 0 2 8 G  B I G  WOOD R : 
3700183 B I G  WOOD R : 

A 3 7 0 0 1 8 3 A  B I G  WOOD R : 
R 3 7 0 0 1 8 3 A  B I G  WOOD R : 
A 3 7 0 0 1 8 3 8  B I G  WOOD R : 
R 3 7 0 0 1 8 3 B  B I G  WOOD R : 

3 7 0 0 2 9 6  I N D I A N  CRE : 
A 3 7 0 0 2 9 6 8  I N D I A N  CRE : 

3 7 0 0 2 9 7  B I G  VOOD R : 
A 3 7 0 0 2 9 7 8  B I G  WOOD R : 
R 3 7 0 0 2 9 7 B  B I G  WOOD R : 
R 3 7 0 0 2 9 7 F  B I G  VOOD R : 
A 3 7 0 0 2 9 7 6  B I G  WOOD R : 
R 3 7 0 0 2 9 7 G  B I G  WOOD R : 
A 3 7 0 0 2 9 7 H  B I G  WOOD R : 
A 3 7 0 0 2 9 7 J  B I G  WOOD R : 
A 3 7 0 0 2 9 7 K  B I G  WOOD R : 
A 3 7 0 0 2 9 7 L  B I G  WOOD R : 

3 7 0 0 2 9 8 A  B I G  W R : 
A 3 7 0 0 2 9 8 C  B 1  G WOOD R : 
R 3 7 0 0 2 9 8 C  B I G  WOOD R : 
A 3 7 0 0 2 9 8 D  B I G  WOOD R : 
R 3 7 0 0 2 9 8 D  B I G  WOOD R : 

3 7 0 0 3 3 4 D  B I G  WOOD R : 
A 3 7 0 0 3 3 4 E  B I G  WOOD R : 
R 3 7 0 0 3 3 4 E  B I G  WOOD R : 
A 3 7 0 0 3 3 4 F  B I G  WOOD R : 
R 3 7 0 0 3 3 4 F  B I G  VOOD R : 



IDAHO DEPARTMENT OF UATER RESOURCES 
T - R - S  PLACE OF USE 1 / 4  1 / 4  CCYPARISON REPORI 

DATE: 0 2 / 2 1 / 9 5  
PAGE : 1 

(UATER RIGHT NUMBERS THAT BEGIN WITH AN I * '  ARE ADJUDICATION CLAIMS) .................................................................................................................................... .................................................................................................................................... 
mu; tdkiin b cCJ' 

P S U  SE NE NU NU SU SE NE NU SU SU SE NE NU SE SU SE 
UR-NUMBER SOURCE A c  L t  A c  L t  A c  L t  AC L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  Ac  L t  A c  L t  Ac  L t  A c  L t  A c  L t  A c  SUM 

TO2N R18E S 9 

R 3 7 0 0 0 0 4  B I G  WOOD R : F\ 2 
A3700004C B I G  WOOD R : ( 1 \ 7 : 3 
R3700024 B I G  WOOD R : 2 : 2 
A3700364D B I G  WOOD R : 2 9 : 1 1  
T3700577AR B I G  UOOD R : I : 

B I G  WOOD R - I '  
, BIGUOOD R I 0 NO bO. ~ b ~ v r t i l k i ~ d  

B I G  WOOD R : 
T3700577BX B I G  WOOD R : 
T3700577T B I G  WOOD R : I : 

3 7 0 0 5 7 7 X  B I G  WOOD R : I : 
3 7 0 0 9 0 1  B I G  WOOD R : . I : : I 
3 7 0 0 9 0 2 A  B I G  WOOD R : I I : 
3 7 0 0 9 0 2 8  B I G  WOOD R : I : 
3 7 0 0 9 0 4  B I G  UOOD R : I 
3700907 BIG WOOD R : Tn 
3 7 0 0 9 1 6  B I G  UOOD R : I : 
3 7 0 0 9 2 3  B I G  WOOD R : I : 
3 7 0 2 3 1 3  CROY CREEK : 15 : 1 5  
3 7 0 2 5 3 0  GROUNDUATE : 

A 3 7 0 2 5 3 0  GROUNDUATE : 3 : : 3 
R 3 7 0 2 5 3 0  GROUNDUATE : 2 9 3 :  : 1 4  

3 7 0 4 3 1 5  GROUNDWATE : : 1 : 1 
3 7 0 7 0 6 8  GROUNDUATE : : I 
3 7 0 7 1 9 6  B I G  WOOD R : 1 : 1 
3 7 0 8 0 0 6  GROUNDUATE : 1 : : 1 

A 3 7 0 8 0 8 4  GROUNDUATE : 1 : : 1 
R 3 7 0 8 0 8 4  GROUNDUATE : 1 : : 1 
R 3 7 1 1 4 1 1  R I G  WOOD R : 1 : : 1 
A 3 7 1 2 0 8 5  GROUNDUATE : 1 :  0 : 1 
R3712085 GROUNDUATE : 2 : 0 : 2 
A 3 7 1 2 1 0 6  B I G  WOOD R : 1 : : 1 

B I G  WOOD R : 1 : : 1 
A 3 7 1 2 8 1 8  B I G  UOOD R : S""S ~ 1 3 ~ - x  7 4  : @ ~ ~ . r r a : m b + c d  t d h t i h r ~  4 ~ C ; S  loCllt~d +),is 

: : 2 8  6 
NO QTRS MAPPING 0 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

~ 0 2 ~  ~ 1 8 ~  s 10 M o  ACRG5 T*SFcp&Eb F X b M  S G L  ID. 

3 7 0 0 0 0 4  B I G  WOOD R : I I 1 
3 7 0 0 0 2 4  B I G  WOOD R : : I 

7 0 0 1 9 1  B I G  WOOD R : 6 : 3 1 : 3 7  
700577AR B I G  WOOD R : 1 -d 



IDAHO DEPARTMENT OF WATER RESOURCES 
T - R - S  PLACE OF USE 1 / 4  1 / 4  COMPARISON REPORl 

DATE: 0 2 / 2 1 / 9 5  
PAGE: 2 

(WATER RIGHT NUMBERS THAT B E G I N  WITH AN ' * I  ARE ADJUDICATION CLAIMS)  .................................................................................................................................... .................................................................................................................................... 

N E W SW SE 
NE NW SW SE NE .41hl- SW SE NE NW SW SE NE NW SW SE 

WR-NUMBER SOURCE L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  L t  A c  SUM 
- - - - - - - - - -  - - - - - - - - - -  - - - - - -  - - - - -  - - - - -  - - - - -  - - - - - -  - - - - -  - - - - -  - - - - -  - - - - - -  - - - - -  - - - - -  - - - - -  - - - - - -  - - - - -  - - - - -  - - - - -  - - - - -  

3 7 0 0 5 7 7 A X  B I G  WOOD R .: I 
/ ~ 3 7 0 0 5 7 7 ~ ~ % 1 ~  WOOD R : f?& : 3 
[ ~ 3 7 0 0 5 7 7 ~ W ) B 1 ~  WOOD R : (g : 3 

A3700577CD B I G  UOOD R : 1 0  3 : : 1 3  
T 3 7 0 0 5 7 7 T  B I G  WOOD R : I 

3 7 0 0 5 7 7 X  B I G  WOOD R : I 
3 7 0 0 9 0 ~ '  B I G  WOOD R : I I I I : 
3 7 0 0 9 0 2 A  B I G  WOOD R : I 
3 7 0 0 9 0 2 8  B I G  WOOD R : I 
3 7 0 0 9 0 5  B I G  WOOD R : I I : I I I : I I 

A 3 7 0 0 9 0 5 A  B I G  WOOD R : 4 : 4 
A 3 7 0 0 9 0 5 8  B I G  WOOD R : 2 0  : : 2 0  

3 7 0 0 9 0 7  B I G  WOOD R : I 1 
3 7 0 0 9 2 1  B I G  WOOD R : I I I 
3 7 0 0 9 2 2  B I G  \dQOD R : 1 I :  

3 7 0 0 9 7 3  B I G  WOOD R : 1  1  

3 7 0 1 2 0 9  QUIGLEY CR : I : I I 
A 3 7 0 1 2 0 9 0  QUIGLEY CR : 2 0  : : 2 0  

3 7 0 1 2 1 1  QUIGLEY CR : I I : 
3 7 0 2 5 5 5  GROUNDWATE : 1 : 1 
3 7 0 2 6 5 9  GROUNDWATE : 1 1 1  : 39 : 5 1  
3 7 0 2 7 4 1  GBWClDUATF : 7 7  4 37 78 - 33 : 1 2 c  

A 3 7 0 2 7 4 1  GROUNDWATE : 2 2  4 37 2 8  : : 9 1  
R 3 7 0 2 7 4 1  GROUNDWATE : 2 2  4 37 2 8  : : 9 1  

2 9  : 33 : 1 5 4  
7 9  : 1 5 4  
2 9  : 1 2 1  

A 3 7 0 2 7 8 4 8  QUIGLEY CR : I 2 0  : : 2 0  
3 7 0 7 6 9 3  QUIGLEY CR : 2 0  3 37 1 5  : I 2 9  : 1 0 4  

A 3 7 0 7 6 9 3  QUIGLEY CR : 2 0  3 37 1 5  : 2 9  : 1 0 4  
: 2 0  3 37 1 5 :  

I 
2 9  : 1 0 4  

1 : 1 
3 7 0 8 4 2 8  GROUNDWATE : : 1 I : 1 
3 7 0 8 6 5 7  GROUNDWATE : : 2 ,  : 2 
3 7 0 8 6 6 4  @NDWATS~): : 2 : : 2 
3 7 0 8 7 0 8  GROUNDWATE : 3 : 3 
3 7 0 8 8 2 1  GROUNDWATE : I 11 13 : 2 4  

GROUNDWATE : 
GROUNDWATE : 
B I G  W O O  R : 
B I G  WOOD R : 
B I G  WOOD R : 1 0  
B I G  WOOD R : 1 0  
QUIGLEY CR : 2 2  
C13Q-X 7 4  : 
MAPPING 0 0  

. . . . . . . . . . . . . . . . . . . . . .  



WATER RIGHT 
NUMBER ----------- 
37-0-0577 

IDAHO 2ARTMENT OF WATER RESOURCL 
WATER RIGHTS NUMBER INDEX 

NAME CFS 

DATE: 02/21/95 
PAGE : 1 

SPLIT INTO 37-0577A & 37-0577B BY DECREE. 
SEE ALBRETHSEN VS WOOD RIVER LAND CO., 6-27-1925. 

SPLIT INTO 37-0577C & 37-0577D BY TRANS. 43. 

HIAWATHA CANAL CO. 2.74 

SPLIT INTO 37-05773 & 37-0577F BY PAULL VS RAVENSCROFT, 8-14-1922 

SPLIT INTO 37-0577J & 37-0577K BY DECREE. 
SEE BLAINE CO. NATIONAL BANK VS CRONE ET. AL., 4-17-1923. 

SPLIT INTO 37-0577G & 37-0577H ROY ET. AL. VS DITTOE, 3-21-1923. 

PAULL , AUGUSTA 1.00 

SPLIT INTO 37-05774 & 37-0577R BY DECREE. 
SEE BURLINGTON SAVINGS BANK VS GRAYSON ET. AL., 1-25-1924. 

ROY , AMELIA VIC 
PERRY , MRS. F. G. 
FRIEDMAN , LEON S. 
HOWES , MARIE L. 
FULD , JOSEPH W. 

SPLIT INTO 37-0577L & 37-0577M BY DECREE. 
SEE STATE OF IDAHO VS MARSHALL ET. AL., 4-28-1923. 

BLAINE COUNTY NATIONAL BANK 2.00 

SPLIT INTO 37-0577N & 37-0577P BY DECREE. 
SEE BLAINE CO. NATIONAL BANK VS LARSEN ET. AL., 5-24-1923. 

STATE OF IDAHO 1.60 

SPLIT INTO 37-0577AB & 37-0577AC BY TRANS. 586. 

BLAINE COUNTY NATIONAL BANK 4.00 

SPLIT INTO 37-0577s & 37-0577T BY TRANS. 456. 

37-00577R BURLINGTON SAVINGS BANK 5.00 



IDAHO ,,PARTMENT OF WATER RESOURCL, 
WATER RIGHTS NUMBER INDEX 

DATE: 0 2 / 2 1 / 9 5  
PAGE : 2  

WATER RIGHT NAME C F S  
NUMBER ----------- ........................................ ----------- 

3 7 - 0 0 5 7 7 s  
S P L I T  INTO 3 7 - 0 5 7 7 U  & 3 7 - 0 5 7 7 V  BY TRANS. 4 8 7 .  

3 7 - 0 0 5 7 7 T  VALLEY RANCH PARTNERS , THE 0.85 

3 7 - 0 0 5 7 3 U  
S P L I T  INTO 37-0577W,  3 7 - 0 5 7 7 X ,  & 3 7 - 0 5 7 7 Y  BY TRANS. 501. 

3 7 - 0 0 5 7 7 V  VALLEY RANCH PARTNERS , THE 0 . 8 4  

37 -00577W 
S P L I T  INTO 3 7 - 0 5 7 7 2  & 3 7 - 0 5 7 7 A A  BY TRANS. 508. 

3 7 - 0 0 5 7 7 X  FRIEDMAN CO. 1 . 0 0  

3 7 - 0 0 5 7 7 Y  FRIEDMAN CO. 2 . 8 0  

3 7 - 0 0 5 7 7 2  
S P L I T  INTO 3 7 - 0 5 7 7 A D ,  3 7 - 0 5 7 7 A E ,  & 3 7 - 0 5 7 7 A F  BY TRANS. 7 2 2 .  

3 7 - 0 0 5 7 7 A A  WELLARD , ELWIN 0.99 

3 7 - 0 0 5 7 7 A B  
S P L I T  INTO 3 7 - 0 5 7 7 B A  & 3 7 - 0 5 7 7 B B  BY TRANS. 2 7 2 4 .  

3 7 - 0 0 5 7 7 A C  CRONE , D. H. 2 . 4 0  

3 7 - 0 0 5 7 7 A D  
S P L I T  INTO 3 7 - 0 5 7 7 A G  & 3 7 - 0 5 7 7 A H  BY TRANS. 1 7 4 3 .  

3 7 - 0 0 5 7 7 A E  CLARK , WAYNE 1 . 0 0  

3 7 - 0 0 5 7 7 A F  CLARK , WAYNE 6.78 

3 7 - 0 0 5 7 7 A G  
S P L I T  INTO 3 7 - 0 5 7 7 A J  & 37-0577AK BY TRANS. 1 7 4 4 .  

3 7 - 0 0 5 7 7 A H  MOORE , KENNETH L .  1.58 

3 7 - 0 0 5 7 7 A J  
S P L I T  INTO 3 7 - 0 5 7 7 A L  & 37-0577AM BY DECREE. 
SEE HARRIS V S  SMITH ET.  AL. ,  4 - 1 - 1 9 7 7 .  

3 7 - 0 0 5 7 7 A K  MC CARTNEY , LATON 
MC CARTNEY , GERTRUDE 

3 7 - 0 0 5 7 7 A L  
S P L I T  INTO 37-0577AN & 3 7 - 0 5 7 7 A P  BY TRANS. 2 4 2 7 .  

37-00577AM 
S P L I T  INTO 3 7 - 0 5 7 7 A Q  & 3 7 - 0 5 7 7 A R  BY TRANS. 2 5 2 5 .  

3 7 - 0 0 5 7 7 A N  
S P L I T  INTO 3 7 - 0 5 7 7 A S  & 3 7 - 0 5 7 7 A T  BY TRANS. 2 5 8 4 .  



IDAHO APARTMENT OF WATER RESOURCLa 
WATER RIGHTS NUMBER INDEX 

WATER RIGHT NAME CFS 
NUMBER ----------- ........................................ ----------- 

37-00577AP ASTORQUIA , EST. OF MARIA 1.43 

37-80577AQ 
SPLIT INTO 37-0577BE & 37-0577BF BY TRANS. 3274. 

37-00577AR WOOD RIVER RANCH INC. 2.84 

37-00577AS 
SPLIT INTO 37-0577AU & 37-0577AV BY TRANS. 2644. 

37-00577AT HAUGH , CHRISTIE ANN 0.35 

37-00577AU 
SPLIT INTO 37-0577AW & 37-0577AX BY TRANS. 2690. 

37-00577AV CAMERON , ED 0.46 

37-00577AW 
SPLIT INTO 37-0577AY & 37-0577AZ BY TRANS. 2718. 

37-00577AX GORMAN , JAMES A. 0.10 

37-00577AY 
SPLIT INTO 37-0577BC & 37-0577BD BY TRANS. 3196. 

37-00577AZ STUART , E. HADLEY 2.70 

37-00577BA WOOD RIVER LAND CO. 12.51 

37-00577BB BALDWIN , CLYDE 0.48 

3 7 -005F?B€ 
SPLIT INTO 37-0577BL & 37-0577BM. 

37-00577BD DAVIS INVESTMENT CO. 1.20 

37-00577BE 
SPLIT INTO 37-0577BG & 37-0577BH. 

37-00577BF BURKE , WAYNE L. 

37-00577BG 
SPLIT INTO 37-0577BJ & 37-0577BK. 

37-00577BH LANIER , FRANK J. 

37-00577BJ HARRIS , JAMES L. 

37-00577BK MILLER , RICHARD D. 

DATE: 02/21/95 
PAGE : 3 

37-00577BL 
SPLIT INTO 37-0577BN/BP/BQ/BR. 



IDAHO L~PARTMENT OF WATER RESOURCL, 
WATER RIGHTS NUMBER INDEX 

WATER RIGHT NAME C F S  
NUMBER ----------- ........................................ ----------- 

37-00577BM BODNER , LISELOTTE 0 . 7 2  

3 7 - 0 0 5 7 7 B N  WOOD RIVER LAND CO. 1 4 . 6 7  

3 7 - 0 0 5 7 7 B P  BURKE , JOHN A. 
JUDD , FREDERICK E.  

3 7 - 0 0 5 7 7 B Q  ANDERSON , RICHARD B. 0 . 0 4  

3 7 - 0 0 5 7 7 B R  CAMPION , THOMAS B.  
CAMPION , LYNN H. 

DATE: 0 2 / 2 1 / 9 5  
PAGE : 4 



MEMORANDUM 

To : Jim Johnson 
Pam Skaggs 

From: L. Glen Saxton 

RE : ATTACHED APPLICATIONS FOR PERMIT AND APPLICATION FOR 
TRANSFER 

Date: February 6, 1995 

The attached four ( 4 )  applications for permit and 
application for transfer no. 4205 which proposes mitigation to 
allow approval of the four applications for permit, have been 
subject to intense review between Water Allocation Bureau and 
Adjudication Bureau. The review relates to past use of the right 
proposed for mitigation and potential forfeiture of it. 

The bottom line is that we should approve the applications 
for permit and application for transfer since the information 
presently available does not clearly show that the mitigation 
right has been forfeited through non-use. 

Please review the applications for approval and give them 
some priority since these files have been around for a while and 
are regularly checked upon by Jim Speck. Thanks. 



- - 
TO:STATE OFFICE 
-9-31-'95 TUE 09:56 *: IDWR SOUTHERN 

I S;TATBO*IDUIO 
OEFARTMENT OF WATER RF&OURCBS 

WATER DISZTUCT NO. 37 & 37 M 
P.O. Box T 
Shmhone,Tbah~83352 
(208) 886-2451 

TEL NO: 1-2E 36-3037 

LBB R. PETERSON 
W d k m t m  

JAN 3 C 1995 

Ma1 acholts Department of Water Resourue6 
Idaho Department o f  Water Resources Soulhem Regbn 
222 ahmahone St. Last 
Twia Falls, Idaho 83301 January 30,1905 

T h i s  i m  a list of the water used and the chatgas paid by 
Paamettcr Homes/Edmund Dumkb from 1986 t o  the preusnt  
time. They never Mere billed the $20.00 minimum. 

1966 -301.30 CF8,  p a i d  $ 5 8 . 3 0 .  1987 no record of use or 
paymmt, 1988 na record of use or payment, 1989 no r+cord 
af ure o t  payment, 1990-339.60 CP8, paid S 2 5 2 . S 1 ,  
1991-354.60 CFS, paid $196.51, 1992-200.69 CFS, paid 
$ 9 0 . 0 8 ,  1993-269.34 CFS, paid 040,30 ,  1994 -184 .26  CFS, 
billad 1 3 9 . 4 4 .  

1 hope t h i n  is the information y o u  were seeking.  I f  wa 
oan be of further help gl ease l e t  us knew. 

Norma ?+terron 
Secretary/Ttaaaurer 

k t .  'Phone * 
Pa n H X  * 



TO : STRTE OFF ICE 

l4EHoRANT3Vn TO FILE 

DATE: 12-14-1994 

RE: TWiRATHON PARTNERS 
(PACESETTER DEVELOPMENT CO) 
A37-12818 

IN A TELEPHONE CONVERSATION WITH NORMA PETERSON AT THE WATm 
PIASTER'S OFFICE FOR THE BIG WOOD RIVER DISTRICT, SHE INFORMED ME 
THE 3-24-1883 WATER DIVERTED TO THE HIAWATHA CANAL W A S  STOPPED ON 
AUGUST 12, 1991. THE PURPOSE OF MY INQUIRY WAS TO CONFIRM 
STATEMENTS IN AN AFFIDAVXT THAT WATER HAD BEEN DIVERTED PROM THE 
HIAWATHA CANAL FOR IRRIGATION FROM 7-16-1991 TO 7-30-1991 AND FROM 
8-1-1991 TO 8-30-1991. 



.- -. 

TO : STRTE OFF I CE 
Jm-31-'95 TUE 09:57 :IDWR SOUTHERN 

WATER I3ISTlRICT NO. 37 4% 37 M 
P.O. BClY T 
Shoshone, Idaho 83352 
(208) 886.241 

TEL NO: 1-28 ;6-3837 

LBB R, PETERSON 

FACSIMILE TRANSHISSION 

1dal-o mpactmnt of Water Resources 
TO : -----r--.s-4L.------.-..-.--.--- - .  --l.-l- .7.--..I.-..I.L... _ ..-. <.,.,.i._, 

FAX NUMBER: 

ATTENT ION OF ---.- A~A-.S_E:~~Q~&L .--.:,. .. ,,,--.?..-. ,,., ............................. ,.; .-. ...-- ........-- 

Wter D i s t r i c t  37 61 37M 
FROM ............................... .-..,..- - *.. --.,-.-..--.- -?....,..*----....-..-. --**.,.. .. , ... . .. ..%~ -...-.- ... 

3me as Phone 208-886-2451 
FAX NO. --..-.----.-I-I---..I-*I"U".II. I ,  ........,. .-"T,,.V1 ---- ".". .-..-. -. i. - -* 

2 
NUMBER O f  PAGES ---._--...-.. _-_j ,.,_-..- -_."._. - .  ..--_.._.I-.. . _ -._-..j-..: _,_- 3-...j--I. ( .  . iiii.","/4,. 

( INCLUDING THIS ONE ) 

DATE 
1/30/95 

I-_ -.----...- - -..-.,.--... /-.--̂._..".-~,.._ ".__^ ..-. . _ _ .__.. ._"_.". . 

MESSFSGE -.-.---.----,-,- -. ----...--.--.-.a -.--- - -.-.- ,..- .... .--,, ,,,,. 

I 6 ~ ~ l R ~ 1 ~ = = = = = = = 7 1 = = Z ~ ~ = ~ = s 3 1 ~ = x ~ x x ~ ~ = ~ = = = = = = = = ~ = m ~ a ~ = = ~ = ~ = = =  

I f  you do hat receive t h e  above number of pages, or i f  there  is 
any othmr problem, please c a l l  ( 2 0 8 )  886-2451 at shoshone, Idaho. 

3 ~ X t ~ r r ~ 3 ~ l ~ m x r r ~ r ~ = ~ = = E a 1 E ~ ~ L ~ ~ ~ ~ 3 I L ~ I ~ ~ ~ ~ ~ = ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ m ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ =  

The Information contained i n  t h i s  f a x  is confidential and subject  
to attornery-client privilege. I f  the reader is not the intended 
t e c e i p i e n t  or the agent t h e r b f .  you are h e r e b y  notified that spy 
diss+minatin, distribution or copying of the f a x  is prohibited. 
T f  you have received t h i ~  fax in e r r o r ,  please notify 4s immediately 
and raturn t he  original b y  mail at our  expense, Thank you, 



STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

WATER DISTRICT NO. 37 G )  37 M 
P.O. Box T 
Shoshone, Idaho 83352 
(208) 886-2451 

Glen Saxton 
State of Idaho 
Department of Water Resources 
1301 N. Orchard St. 
Boise, Idaho 83720-9000 January 4, 1995 

RE: Transfer No. 4205, Marathon Partners No. 37-00577 and 
A37-12818. 

Glen: 

In response to your letter regarding the water use 1987 
through 1991 for right No. 37-00577, this particular water 
right is delivered at the head gate into the Hiawatha 
Canal, from the Big Wood River, it is then administered by 
the Hiawatha ditchings for deliver-y to the users within 
the system. With my appointment as Watermaster in 1991, a 
water delivery form was issued to the ditchrider of each 
system so we could have a accurate record of those who 
were actually using water. Since 1991 these forms 
indicate that water was used under decree No. 37-00577. 

Researching the Watermaster reports they show water was 
used in 1989 and billed in 1990, used in 1990 and billed 
in 1991, but there is no recorded use in 1987 and 1988. 
To actually verify that water was delivered to the 
designated property would entail an on sight inspection. 

If we can be of further assistance feel free .to call. 

Sincerely, 

Lee R. Peterson 
Watermaster 



State o~ ,daho 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

CECIL D. ANDRUS 
COVERVOR 

December 21, 1994 
R. KEITH HIGGINSON 

DIREClOW 

Lee Peterson 
Water District 37 
P.O. Box T 
Shoshone, ID 83352 

RE: APPLICATION FOR TRANSFER NOS. 37-00577 AND A37-12818 - 
MARATHON BROTHERS 

Dear Lee: 

In 1993, Marathon Brothers, through Jim Speck of Ketchum filed 
the above referenced application for transfer with the department 
offering 0.11 cfs of the above referenced surface water rights as 
mitigation for four (4) pending applications for permit which 
propose a groundwater diversion. The question before the 
department is whether there has been a five year consecutive period 
of non-use associated with the surface water right. 

On September 28, 1993 you submitted the "Recommendation of 
Watermaster" form to the department in connection with the proposed 
transfer. With respect to watermaaster billing for use of water, 
your records apparently show the following: 

1987 - no billing 
1988 - no billing 
1989 - no billing 
1990 - billed 
1991 - billed 

The critical 5-year .period appears to be from 1987 through 
1991. Since there is conflicting information on the use of water, 
I need to know whether your records show that water was or was not 
delivered (not just billed) during the period in question. 



Lee Peterson 
Page 2 
December 21, 1994 

Please provide the information at your earliest convenience. 

Sincerely, 

A-54 
L .  GLEN SAXTON, Chief I 
Water Allocation Bureau 

c: IDWR - S. Region 



rom: DWRO~::DWR~O::SCLU~LAN 
to : DWR03::GSAXTON1 MSCHULTE 
(2C : SCLELLAN 
Sub j : MARATHON AFFIDAVITS 

MEMO 

'ro : GLEN SAXTON 
!FROM : STEVE CLELLAND 
DATE : December 13, 1994 

RE: AFFIDAVITS FROM SPECK FOR MARATHON PARTNERS 

I met with Me1 Schulte and we reviewed the affidavits and 
previous documents again. The Recommendations to the SRBA claims 
WILL NOT CHANGE as a result of these documents. Records of the 
water delivery by the watermaster contradict statements of use by 
the affiants. 

We also questioned the beneficial use of water. The use 
claimed was, " . . .  starting the growth of pasture grass . . . "  so that 
grazing could begin the following summer. They have claimed to 
irrigate only 15 days during the peak irrigation crop demand and 
start a pasture that "HOPEFULLY" may be grazed a year later. Does 
this qualify as beneficial use of water? Please advise us of the 
Department's position of what constitutes minimum beneficial use 
for irrigation if we are off base. We concluded the mere diversion 
of water cannot justify a water right, there must be some 
beneficial use associated with the diversion. 



TERRY G. HOGUE 
JAMES P. SPECK 
DOUGLAS J .  AANESTAD 
TRACY DUNLAP 
JOHN A. SEILLER 

HOGUE, SPECK & AANESTAD 
A PROFESSIONAL ASSOCIATION 

ATTORNEYS 

120 EAST AVENUE 
POST OFFICE BOX 987 

KETCHUM, IDAHO 83340 
(208) 726-4421 

FAX (208) 726-0752 

November 30, 1994 

VIA FACSIMILE - 1-208-327-7866 
ORIGINAL TO FOLLOW BY MAIL 

Mr. L. Glen Saxton 
Idaho Department of Water Resources 
13 0 1 North Orchard Street 
Statehouse Mail 
Boise, Idaho 83720-9000 

HAILEY OFFICE: - - - - -  

16 WEST CROY STREET 
SUITE K 

POST OFFICE BOX 4 6 0  
HAILEY, IDAHO 8 3 3 3 3  

( 2 0 8 ) 7 8 8 - 3 5 6 7  
FAX (208)  788-4230 

R E C E I V E D  

Re: Marathon Partners - Portion of Water Right No. 37-00577 (SRB A Claim No. 
A37-12828) - Applications for Permit No. 37-08587, 37-08819, 37-08820 
and 37-08821 and Application for Transfer No. 4205 

Dear Glen: 

Enclosed please find the originals of the AflCidavit of Edmund E. Dumke, Jr. and the 
Supplemental AflCidavit of Gregory A. Mann which I am submitting in support of the above- 
referenced Applications. Please call me if you have any fbrther questions or desire any additional 
information. Thank you. 

Sincerely yours, 

HOGUE, SPECK & AANESTAD 

~arnedp. Speck 

JP S/j 
(enclosures) 
cc: Ed Dumke (wl enclosures) 



BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE 

STATE OF IDAHO 

IN THE MATTER OF A PORTION OF 
WATER RIGHT NO. 37-00577 - SRBA 

) 
) SUPPLEMENTAL AFFIDAVIT OF 

CLAIM NO. A37-12818 ) GREGORY A. MANN 

STATE OF IDAHO ) 
) SS. 

County of Blaine ) 

I, GREGORY A. MANN, being first duly sworn under oath, depose and state as 

follows: 

1. Attached hereto as Exhibit A is a copy of the October 1, 1993 Affidavit I 

previously submitted in this matter. I reaffirm and incorporate into this -davit all of my 

statements made in the October 1, 1993 Affidavit. 

2. On July 1 5, 1991, I made arrangments with Dale Mizer, ditch rider for the 

Hiawatha Canal Association, to have the entire amount of the Pacesetter 1883 water right delivered 

from the Hiawatha Canal to the northeast corner of Pacesetter's Deerfield Property, which is 

outlined in red and identified by the letter " D  on the aerial photograph copy attached hereto as 

Exhibit B. 

3. On July 16, 1991, Mr. Mizer diverted 136 inches of water from the Hiawatha 

Canal at point "1" shown on Exhibit C into the ditch running along the base of the hill to a culvert 

crossing under Quigley Road. The path of delivery of the water from the Canal to the Deerfield 

Property is marked in red on Exhibit C. I cleaned out these ditches and the culvert so that as much 

SUPPLEMENTAL AFFIDAVIT OF GREGORY A. MANN - 1 



of the 136 inches as possible reached the Deerfield Property 

4. I did not measure the water at the point where it entered the Deerfield 

Property. I ran the water out onto as much of the Deerfield Property as possible using the field 

ditches. It covered that portion of the Deerfield Property marked with red cross-hatching on Exhibit 

B. The water ran continuously from July 16, 1991 through July 30, 199 1. The purpose was to 

irrigate as much of the Deerfield Property as possible, starting the growth of pasture grass so that 

cattle could be grazed on the property when the pasture was adequate, hopefblly by the following 

summer. 

5 .  From August 1, 199 1 through August 30, 199 1, the entire 136 inches of the 

Pacesetter 1883 water right was diverted from the Hiawatha Canal and delivered to the northwest 

corner of the Hidden Meadows Property (outlined in blue and identified by the letters "HPUT' on 

Exhibit B) where it ran in field ditches to flood irrigate that parcel. The purpose was the same as 

for the Deerfield Property. I then contacted the manager of the property immediately north of the 

Hidden Meadows Property, Mr. Greg Smith, who expressed a desire to use the Pacesetter lands for 

irrigated pasture for his cattle as soon as the pasture was adequate. 

Dated this day of November, 1994. 

SUBSCRIBED AND SWORN TO before me thi ay of November, 1994. 

SUPPLEMENTAL AFFIDAVIT OF GREGORY A. MANN - 2 



AFFIDAVIT 

STATE OF IDAHO 1 
) ss. 

County of Blaine I 

I 
I 

I, GREGORY A. MANN, being first duly sworn upon , 

oath, depose and state as follows: 

1. I am 47 years old and have been a resident of 

Blaine County, Idaho for 22 years. 

2. In the summer of 1991, I was asked by Ned Loomis, a1 
I 

representative of Pacesetter Development Company, to irrigate 1 1 
Pacesetter's undeveloped lands with its 1883 water right. The i 
purpose was to raise pasture grass for cattle grazing. 

3. From July 16 through July 30, 1991, I flood I p 
I 

irrigated the SE 1/4 NW 1/4, Section 10, Township 2 North Range 1 
18 East, property commonly known as the Deerfield Subdivisions 

i No. 3, 4 and 5. In order to get the water to this property, it I 
i 

was diverted from the Hiawatha Canal into the Highline Ditch I 
I 

which runs at the base of the hills north of Quigley Road and 
I 
i 
i , 

then through a culvert under Quigley Road to the Northeast corneri 
I 

of the place of use. 

4. From August 1 through August 30, 1991, I diverted 
! 
I 

the water for flood irrigation of the entire parcel north of 
i 

Quigley Road known as the Hidden Meadows Property, consisting of 1 
approximately 55 acres. The purpose of the irrigation was to 

! 

raise pasture grass for grazing. 

AFFIDAVIT OF GREGORY A. MANN - 1 



HOOUE. SPECK & 
A-TAD. P.A. 

P.O. BOX 987 
KETCHUM, IDAHO 83340 

1208) 726-4421 

m7: 
DATED this ( day of -r, 1993. 

/C.bq,( , ,  G -1ZR- 
I 

Gregory 'A. %ann 
! I )C / l ( iB f ,L  SUBSCRIBED AND SWORN to before me this 

of -, 1993. day 
I I 

AFFIDAVIT OF GREGORY A. MANN - 2 



BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE 

STATE OF IDAHO 

IN THE MATTER OF A PORTION OF ) 
WATER RIGHT NO. 37-00577 - SRBA ) AFFIDAVIT OF EDMUND E. 
CLAIM NO. A37-12818 ) DUMKE, JR 

STATE OF IDAHO ) 
) SS. 

County of Blaine ) 

I, EDMUND E. DUMKE, JR., being first duly sworn under oath, depose and state 

as follows: 

1. I am 38 years old and have been a resident of Blaine County, Idaho for 27 

years. 

2. I am the managing general partner of Marathon Partners, an Idaho general 

partnership ("Marathon"). On June 24, 1992 Earl Engelmann entered into an agreement to purchase 

from Paceseteer Development Company ("Pacesetter") two (2) parcels of land known as the Hidden 

Meadows Property and the Deerfield Property, and identified as parcels "HM' and " D ,  

respectively, on the aerial photograph copy attached hereto as Exhibit A. Included in this purchase 

was the entire amount of Pacesetter's 1883 water right - 136 inches (the "water right"). In midJuly, 

1992, Marathon acquired Engelmann's interest in this agreement. The transaction then closed 

September 10, 1992. 

AFFIDAVIT OF EDMUND E. DUMKE, JR - 1 



3. The water right had already been cut for priority by the time Marathon 

acquired its interest in the agreement to purchase the properties from Pacesetter, so Marathon was 

not able to cause the water right to be used in 1992. However, in the spring of 1993, I made 

arrangements with Burr Smith to have the entire Hidden Meadows Property flood irrigated that 

season. This parcel was then fenced with new fencing in the fall of 1993 and leased to our neighbors 

to the north who run a cutting horse and cattle operation (the "Cutters"). The Cutters ran their cattle 

on the Hidden Meadows Property in the fall of 1993 once the fencing was completed. The Hidden 

Meadows Property was again flood irrigated in 1994 and leased to the Cutters who again ran their 

cattle on the property. 

4. Prior to Marathon's purchase, the Deerfield Property and the Hidden Meadows 

Property had been annexed into the City of Hailey. By the end of 1992, City water had been 

extended to the Deerfield Property and we were planning to market the residential lots the following 

year. In early 1993, Marathon reached an agreement with the Blaine County School District 

("District") through a non-profit group known as the Wood River High School Baseball and Softball 

Association ("WRHSBSA") to donate to the District a portion of the water right sufficient to irrigate 

the existing high school grounds and athletic fields as well as the planned and badly needed new 

complex for baseball and softball fields, a total of approximately 40 acres. In March, 1993, the 

District filed its Application for Permit No. 37-08821 proposing to use this portion of the water right 

in a "mitigation plan". Marathon signed a quitclaim deed transferring all of its interest in that 

portion ofthe water right to the District and understood that from that point forward any use of that 

portion of the water right could only be by the District pursuant to the right it would eventually 

obtain through its application. therefore, no attempt was made to use that portion of the water right 

AFFIDAVIT OF EDMUND E. DUMKE, JR - 2 



in 1993 and 1994. 

Dated this 1 5- day of November, 1994. 

Apj 1 --- 

EDMUND E. DUMKE, JR 

SUBSCRIBED AND SWORN TO before me this //:? day ofNovember, 1994. 

/ / P 

h 3 * / c  hit- 
=Public for 1dahd 
Residing at I(1 Ah LW 44 
My commission expires 7/1/ 1 .i A -  

AFFIDAVLT OF EDMUND E. DUMKE, JR - 3 





TERRY G. HOGUE 
JAMES P. SPECK 
DOUGLAS J.  AANESTAD 
TRACY DUNLAP 
JOHN A. SEILLER 

HOGUE, SPECK & AANESTAD 
A PROFESSIONAL ASSOCIATION 

ATTORNEYS 

120 EAST AVENUE 
POST OFFICE BOX 987 

KETCHUM. IDAHO 83340 
(208) 726-4421 

FAX(208)726-0752 

October 18, 1994 

HAILEY OFFICE: 
16 WEST CROY STREET 

SUITE K 
POST OFFICE BOX 460 
HAILEY, IDAHO 83333 

(208) 788-3567 
FAX (208) 788-4230 

R E C E I V E D  

OCT 2 1 1994 
VIA FACSWIILE 2081327-7866 

E)epartment ot Water Resources 

L. Glen Saxton, Chief 
IA7~t,ter A!lccaticn Bureau 
Idaho Department of Water Resources 
1301 North Orchard Street 
Boise, Idaho 83720-9000 

Re: Marathon Partners - Portion of Water Right No. 37-00577 (SRBA Claim 
No. A37-12828) Applications for Permit No. 37-08587, 37-08819, 37-08820, 
and 37-08821 and Application for Transfer No. 4205 

Dear Mr. Saxton: 

Thank you for your letter of October 7, 1994, which we received on October 12, 1994. 
My clients and I appreciate the Department's interest in completing the processing of the 
above-referenced Applications. In my June 6, 1994, letter to Nick Spencer I set forth our 
legal argument on the defense of resumption of use to statutory forfeiture. Mr. Spencer 
replied by letter of August 10, 1994 wherein he disagrees that the presumption of use defense 
is available in this case. The unstated result of h4r. Spencer's analysis is that the resumption 
of use defense is NEVER available to a water user on an over appropriated stream such as 
the Big Wood River. Carried further, this must mean the Department's position is that once a 
water right in the Big Wood River drainage is not used for a period of five (5) consecutive 
years (unless any of the non-use is due to a reason beyond tne control of the water user) tinat 
water right is lost by forfeiture notwithstanding any resumption of use of that right in the 
sixth year or any year thereafter. Needless to say, if this approach is consistently applied by 
the Department in evaluating the SRBA Claims and in future transfer proceedings, the impact 
on current water uses in the Big Wood River Valley will be tremendous! 

Mr. Spencer noted that his letter represents his opinion and not necessarily the position 
of the Department in this transfer proceeding. Accordingly, hpecifically . .--- reguest - _ _  the -Ax 

resumption of use defense be evaluated in the approval process for the abbie-referenced 
Applications. 

It is my understanding that the sole issue in these proceedings is whether or not 
Marathon Partners' water right was forfeited as a result of non-use for the period from 1987 
through 1991. In 1992, this water right was cut for the rest of the irrigation season on July 



L. Glen Saxton, Chief 
Water Allocation Bureau 
Idaho Department of Water Resources 
October 18, 1994 
Page 2 

14. Therefore, it may not have been an economically viable option to irrigate the land in 
question that season. In 1993, the year of Marathon Partners first irrigation season, use of the 
water right was resumed. We have previously submitted affidavits (Gregory Mann and Burr 
Smith) asserting use of the water on the property in question during this time frame (1987- 
1991). In particular, Mr. Mann has stated under oath that he used the water right to irrigate 
on both sides of Quigley Road dcring the I991 irrigation season. From prior correspondence 
and conversations with Mr. Spencer, I understand the Department accepts the statement by 
Mr. Mann that the water right was used on the lands in 1991, but questions whether or not 
the use was a "beneficial use" necessary to avoid a claim of non-use. Mr. Spencer sent me a 
list of questions concerning this issue to be answered by the person involved with the water 
use in 1991. I will have answers to these questions, in affidavit form, submitted by 
November 1, 1994. Please let me know immediately if this is not sufficient action to avoid 
the preliminary order proposed by your October 7, 1994 letter. 

Sincerely yours, 

HOGUE, SPYCK & AANESTAD, P.A. 

*/If- Ja s P .  pec 
JPS:jl 
cc: Ed Dumke (w/ enclosure) 

Gregg Sturtevant (w/ enclosure) 
Rod Thornton (w/ enclosure) 
Keith Friedly (w/ encl~sure) 
Dr. Peter Fitzpatrick (w/ enclosure) 
Larry Lloyd (w/ enclosure) 



M E M O R A N D U M  

TO: L. GLEN SAXTON 
CHIEF, WATER ALLOCATION BUREAU 

FROM : NICHOLAS B. SPENCER \& 
RE: TRANSFER APPLICATION NO. 4205 AND RELATED APPLICATIONS 

FOR NEW PERMIT INVOLVING WATER RIGHT NO. 37-12818 

DATE : AUGUST 16, 1994 

Following discussion with Phil Rassier concerning the 
procedural posture of the above-referenced transfer file, I am 
returning it to you for further action as you deem proper. Phil 
and I have agreed that since action in the SRBA has been stayed 
by Judge Hurlbutt and the transfer application is now purely a 
mattter for the allocations side of the department, it is now 
appropriate for me to cease my involvement in the matter. 

The purpose of this memorandum is to provide you a detailed 
summary of the history of telephone conversations and 
correspondence that has occured between Jim Speck and myself 
since I was assigned to the file last November. I also am 
attaching copies of some of the letters that Jim and I exchanged. 
However, I am not including all of those letters because Phil 
believes that under the new state Administrative Procedures Act 
this transfer already falls within the definition of a "contested 
casew. Therefore we believe that I ought not detail to you my 
legal analysis of the resumption of use defense to forfeiture 
that Jim has raised, since to do so might potentially put the 
department at risk of Jim alleging that the department has 
improperly prejudged the case before it has been formally 
submitted to you for decision. 

As you will remember, this file came to adjudications last 
fall because of adjudicationsr initial determination that water 
right number 37-12818 would be recommended for disallowal in the 
SRBA on the ground of forfeiture for nonuse. By letter dated 
November 4, 1993, you informed Jim Speck that because of that 
recommendation for disallowal you would not allow the water right 
to be used for mitigation. You indicated that you would hold the 
transfer application in abeyance for twenty days to allow Jim to 
provide the department with additional information showing that 
the recommendation for disallowal was in error. Jim thereafter 
submitted three affidavits, which were critiqued by Steve 
Clelland and found by him to be insufficient to cause him to 
reverse his recommendation of disallowal. Messrs. Speck and 
Slette thereafter complained to Clive Strong in the Attorney 



General's office. I was brought in at that juncture to arrange 
for a fact finding hearing, as provided for in the adjudication 
statutes, to flesh out the facts regarding whether the right had 
indeed been forfeited for nonuse. From that point the chronology 
of events is as follows: 

1. After I discussed the procedural alternatives--first 
with Phil Rassier and then with Jim Speck--Jim and I determined 
that we were moving into uncharted territory with so many 
procedural questions and potential pitfalls that we abandoned the 
proposal to have a fact finding hearing. Instead, we decided to 
do mutual depositions: I would depose his fact witnesses and he 
would depose Me1 Schulte and Steve Clelland. [NOTE, see my 
letter of January 13th and Jim's letter of January 19th, both 
attached.] 

2. However, before the depositions were scheduled Jim 
called to tell me that he had found two additional fact witnesses 
who would swear out affidavits regarding the diversion of the 
water right in question in 1991. One of these, the local water 
master, would attest that he had delivered the right into the 
Hiawatha Canal. The second, an attorney whose property adjoins 
the parcel in question would attest that in the summer of 1991 he 
had helped clear out brush from the culvert under the road 
separating the lower from the upper parcel for the purpose of 
getting water across to the lower parcel. [NOTE that although 
Jim has described the substance of what these affiants would 
testify to, he has not yet provided us the affidavits, presumably 
because he and I subsequently got involved in wrestling over the 
resumption of use defense to forfeiture, discussed below.] 

3. In discussing the legal significance of these 
affidavits I pointed out to ,Jim that even assuming that he were 
able to establish that water had been diverted: onto the subject 
property in 1991, this in and of itself did not constitute a 
complete defense to forfeiture since part of the concern of 
Messrs. Schulte and Clelland was that they had'seen no evidence 
of beneficial use of the water. This led to a rather intense 
telephone debate between us as to what constituted ttbeneficial 
usett of water. I followed up on this phone conversation with a 
letter listing the Idaho cases of which I was aware that 
discussed and defined what constituted beneficial use. And since 
I also had asked Steve and Me1 to provide me with a list of 
questions they wanted answered/information they needed in order 
to make an informed determination as to whether, assuming a 
diversion of water in 1991, such diversion constituted beneficial 
use of the water, I also enclosed this material in my letter to 
Jim. [NOTE, see letter of February 25th, and attachments. Jim 
also has not provided the information requested by Me1 and Steve, 
also presumably because of our intervening debate over the 
resumption of use defense.] 



4. Instead of responding to the beneficial use concerns I 
had raised, Jim wrote me a few weeks later to inquire into the 
department's position regarding the resumption of use defense to 
forfeiture. In that letter he asserted in essence that since the 
irrigation use of the water had been resumed, that resumed use 
ought to constitute a defense to forfeiture, obviating the need 
to pursue any further the inquiry into whether the right in 
question had been diverted to beneficial use in 1991. [NOTE, see 
letter of April 8th, attached.] I initially responded to this 
inquiry by phone. I pointed out that because the resumption of 
use defense was being raised in a number of objections to claims 
recommended for disallowal in Basin 36 (including claims of 
Acequia, Inc., and the Estate of Rosemary Haley, both of which 
are also clients of Jim's) that the adjudication bureau was going 
to review its policies regarding that defense as well as the its 
interpretation of the relevant case authorities. 

5. Before this meeting could be held, Judge Hurlbuttfs 
stay of proceedings in the SRBA and the gag order on the 
department both intervened. Accordingly, I was only able 
initially to respond that the department could not discuss his 
Basin 36 objections, and needed clarification from the court as 
to whether we could further discuss the present matter. [NOTE, 
see my letter of May 13th and his response of May 16th, both 
attached.] 

6. Once we received clarification on the gag order I 
informed Jim that the department could continue to address the 
present matter because, even though all adjudication proceedings 
had been stayed, the department's interpretation of the gag order 
was that the order was not intended to limit the allocations side 
of the department. I reiterated that we were going to review the 
resumption of use defense. [NOTE, see my letter of May 19th.l 

7. Jim responded by telephone to make sure that, based 
upon its interpretation of the Judge's order clarifying the gag 
order, the department was confortable with continuing discussions 
about the present matter. During the course of that conversation 
he briefly noted that--assuming for argument's sake the right had 
not been used during the period 1987-1991-- he was pursuing 
additional inquiry concerning why it had not been used. 

8. I subsequently reviewed the case of Jenkins v. State 
De~t. of Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982), 
the leading case regarding the scope of the department's 
authority to consider in a transfer proceeding the resumption of 
use defense to forfeiture. I discussed the case in detail with 
both John Homan and Phil Rassier. Thereafter I met with Dave 
Shaw, Lynne Krogh, and Marci Sterling to discuss the various 
ramifications of resumption of use defenses raised in various 
objections to recommendations for disallowal of claims in Basin 
36. 



9. After this meeting I responded in writing to Jim 
regarding his resumption of use defense. In that letter I also 
requested that he provide the department with any information he 
should find concerning two other defenses to forfeiture 
implicated by his investigation into why the right had not been 
used. [NOTE, see letter of May 25th, attached. Jim has not yet 
provided any information to the department regarding why the 
right wasn't used, and whether the circumstances of nonuse might 
give rise to the two other forfeiture defenses.] 

10. Jim responded to my May 25th letter with a letter 
containing a detailed critique of my reading of the Jenkins case. 
[NOTE, see June 6th letter from Jim Speck, attached.] 

11. Before I had had the opportunity to respond to his June 
6th letter, Jim called me to inquire as to who the appropriate 
people in the department were to discuss the temporary use of a 
City of Hailey municipal right for mitigation in order to secure 
the department's permission to drill a well for "temporaryn use 
on the Wood River Sports Complex. (If you remember, I discussed 
this briefly with you at the time. After talking to Phil and you 
I called Jim back to give him your name and Phil's. As you 
predicted, he apparently did not call you, preferring instead to 
talk to Phil and to Norm. Norm has since met with people in 
Hailey regarding this matter, but I have not heard what its 
current status is.) 

12. On August 10th I faxed to Jim a ten-page response to 
his June 6th letter critiquing my analysis of the Jenkins case. 
This August 10th letter is the one that Phil and I are 
particularly concerned that you not be privy to in order that 
your ultimate determination on the pending transfer application 
and applications for permit not be "contaminatedn by it. In that 
letter I expressly stated that the views expressed therein were 
my own, and not the official position of the department. I also 
informed Jim that I would not be sharing that letter with any of 
the administrators who ultimately might need to render decision 
on the pending applications. I told him that since the matter 
was now purely one for allocations I was ceasing my involvement 
in it, and that Phil Rassier and/or John Homan would be handling 
the legal end of it from this point forward. And I suggested 
that it now was appropriate for him to provide the department 
with the factual information that had previously had been 
requested. [NOTE, see the final five paragraphs of the August 
10th letter, attached.] 

Finally, please note that all the attached letters are 
photocopies. I will keep the originals in my file should they be 
needed for any purpose in the future. If this memo raises any 
matters you'd care to discuss with me, please feel free to do so. 



All that havin~ been said, I need to empl-asize at this 
juncture that the alysis I have detailed at e is my own 
interpretation of ~ n e  position the department ,ikely would take. 
It is not the department's formal ruling on your resumption of 
use defense to forfeiture. 

The transfer application and the four applications for 
permit--all four of which propose using the water right in 
question for mitigation--presently are before the department for 
consideration; but, per Glen Saxton's letter of November 3, 1993, 
the department has been holding them in abeyance pending your 
being afforded full opportunity to submit additional information 
in response to the forfeiture concerns the department has raised. 

Generally the department does not rule on individual factual 
or legal issues piecemeal. Rather, it prefers to address all 
concerns at one time in deciding whether to approve or deny any 
given application. Thereby, if an application is denied, all 
concerns raised by the applicant are preserved for review and 
reconsideration at the same time during the course of any 
subsequent administrative review proceeding that the applicant 
might seek. Therefore, I have not shared this letter, or 
discussed its substance, with the administrators who ultimately 
will render either the initial determination on the applications 
in question, or who will render the decision in any subsequent 
formal administrative review proceedings, should such be 
undertaken. 
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In conclusion, I believe that where we presently are in this 
process is still at the question of whether there has been a 
forfeiture. This implicates both the other defenses to forfeiture 
as to which I have previously requested information from you, as 
well as the additional factual information--previously detailed 
by Messrs. Schulte and Clelland--that the department has 
requested concerning the diversion of water in 1991. I think it 
now is appropriate for you to submit this information to the 
department so that it can go forward with its determination of 
the pending applications. 

Since all SRBA proceedings have been stayed, this matter has 
become purely one for the allocations side of the department to 
address. I have responded to your resumption of use inquiry 
because you initiated it prior to the entry of the stay order, it 
is clearly relevant to the pending determinations by the 
allocations staff, and the allocation functions have not been 
stayed. However, since my duties with the department primarily 
concern the SRBA, I think it is appropriate that I now return 
this matter to allocations and cease my involvement with it. 
Legal counsel for the allocations side are Phil Rassier and John 
Homan. Both of them, but especially Phil Rassier, are generally 
familiar with the factual and procedural background of the 
applications. 

Very trgly yours, 

NICHOLAS B. SPENCER 
Deputy Attorney General 



MEMORANDUM 

To: Files 37-08587, 37-08819, 37-08820 and 37-08821 

From: L. Glen Saxton 

RE : STATUS OF APPLICATIONS 

Date: July 5, 1994 

On this date, I discussed the status of the above referenced 
applications with Nick Spencer who has been in contact with Jim 
Speck representing the applicants. 

Spencer advised that Speck intends to make a proposal to the 
department essentially offering to leave water right no. 37-10717 
or part thereof in the Big Wood River in order to divert a 
comparable amount of water from wells. Right 37-10717 is owned by 
the city of Hailey and is an irrigation right diverted through the 
Hiawatha canal. The right appears to be valid based on preliminary 
investigation by adjudication bureau staff in Southern Region. 

The department is now awaiting the proposal from Jim Speck. 
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June 6, 1994 

VIA FACSIMILE - 1-208-327-7866 

Mr. Nicholas B. Spencer 
Idaho Department of Water Resources 
130 1 North Orchard Street 
Statehouse Mail 
Boise, Idaho 83720-9000 

Re: SRBA Claim No. ,437-128 18 - Blaine County School District (the "District"), 
et al. -- 

Dear Nick: 

Thank you for your letter of May 25, 1994. This correspondence is directed at the 
pending Applications for Permit Nos. 37-08587 (Gregg Sturtevant), 37-088 19 (Keith Friedly), 37-08820 
(Rod Thornton), and 37-0882 1 (the District) and Application for Transfer No. 4205 (Fitzpatrick), each 
of which involves a portion of the water right claimed in the SRBA by Marathon Partners as A3 7- 128 1 8. 

I must respedfblly disagree with your analysis of the defense of resumption of use to an 
action for statutory forfeiture of a water right pursuant to I.C. 5 42-222. Although this defense was 
described and discussed in several other cases (e.g. Zezi v. Lighthot, 57 Idaho 707,68 P.2d 50 (1937); 
-v 65 Idaho 525, 147 P.2d 1009 (1 944); Wagoner v. Jeffery, 66 Idaho 45 5, 162 
P.2d 400 (1945)), Application of Bover, 73 Idaho 152,248 P.2d 540 (1952), is the controlling decision 
for the present case. In Bover, Boyer sought to transfer the point of diversion approximately 18 to 20 
miles downstream and to change the place of use from lands within the Big Lost River Irrigation District 
to lands outside the Irrigation District's boundaries of 10.88 cfs of decreed water rights from the Big Lost 
River with priority dates from June 1, 1888 to May 10, 1897. Protests were filed by the Big Lost River 
Irrigatioil District and the Three-In-One Ditch Company asserting, among other grounds, that Boyer had 
forfeited these water rights by non-use for more than five years under I.C. 5 42-222. The State 
Reclamation Engineer granted the change finding, in part, that the transfer will not result in any injury 
whatsoever to any water right claimed or owned by any other person. The evidence showed non-use for 
a period of 30 or 40 years, but a resumption of use (on lands other than the decreed place of use!) prior 
to the assertion of any claim of forfeiture. The Idaho Supreme Court held Boyer's water rights had not 
been forfeited, stating as follows: 

Fofieitures are abhorrent and all intendments are to be indulged 
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against forfeiture. Zezi v. Liphtfoot, 57 Idaho 707, 68 P.2d 50; Idaho 
Farms Co. v. Northside Canal Co., D.C., 24 F. Supp. 189. 

The correct rule was thus, in essence, announced in Carrington 
v. Crandall, 65 Idaho 525, 147 P.2d 1009: 

'Although statutory abandonment of a water right 
has occurred, forfeiture is not effective if, after five-year 
period original owner or appropriator resumes the use of 
the water prior to claim of right by a third party. (I.C.A., 
sec. 41-216)' now Section 42-222, I.C. 

and similarly in Wagoner v. Jeffem, 66 Idaho 455, 162 P.2d 400. 

No one claims this particular decreed water bv adverse possession 
and clearlv. so far as this proceeding is concerned. it was in part at least 
used by m'pondtmt on some ofhis Arco lands before it was claimed it had 
been forfeited. (emphasis added). 

73 Idaho at 159-60. Therefore, if after five or more consecutive years of non-use, a water right holder 
resumes use of all or even just a portion of his water right before a third party claims that water right by 
adverse possession or asserts a claim that it has been forfeited, statutory forfeiture of the water right 
pursuant to I.C. Q' 42-222 is avoided. 

Bover is very similar to the present case. In 1946, when Boyer filed his application for 
transfer, there were rights on the Big Lost River with priority dates junior to all or at least sotne of thz 
rights owned by Boyer. In all liklihood, the Big Lost River was then fully appropriated. Thus, these 
junior priority rights would have "moved up the ladder of priority" if the Court had determined that 
h y d s  senior rights wae forfieitd Nondhelw, the Supreme Court upheld the resumption of use defense 
and held Boyer's watzr rights had not been lost through statutory forfeiture. 

Jenkins v. State Department of Water Resources, 103 Idaho 384,647 P.2d 1256 (1 982), 
is NOT a resumption of use defznse case! The Court s p ~ c ~ c a l l y  noted that J e h i l s  had not raiszd this 
defense. Moreover, there was NO evidence of resumption of use of Jenkins Cottonwood Creek water 
right.' The Court stated the resumption ofuse defense as follows: 

1 After the hearing, the Director had found that Jenkins' Cottonwood Creek water 
right had not been used for 'Yhe previous 18 years". 103 Idaho at 386. The Supreme Court noted that 
"the record is devoid of any evidencz to indicate that any ofthe established defenses would bz 
applicable even ifargued." Id. at 389. Specifically, the Court noted that clear and convincing 
evidence indicated Jenkins had not used the Cottonwood Creek right between 196 1 and 1979, and 
protests to his application for tramfa asserting forfeiture were filed in 1978. 
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(:J:]f use ofthe water right is resumed after the five year period, but before 
any third parties make a claim in the water, then the courts will decline 
to declare a forfeiture. 73 Idaho 152,248 P.2d 
540 (1 952) (other cites omitted) (emphasis added). 

Id at 389. Under Jenkins, the Department is required to determine whether or not a water right which is - 
the subject of an application for transfer has been forfeited. This is a "preliminary step" in the 
determination of whether or not other water rights will be injured by the proposed transfer. Id. at 387. 
In other words, the question offorfeiture is frrst resolved. E five or more consecutive years of non-use are 
estabnlished, available defenses must be examined. Injury to other users is NOT a factor in evaluating 
the defense of resumption of use to a forfeiture challenge. The analysis of the impact of a proposed 
resumption ofuse pursuant to the transfer on junior appropriators is only performed IF the water right is 
found to have been forfeited. Thus, the Court in Jenkins noted that ordinarily forfeiture is determined in 
a separate proceeding, but where protesters to a proposed transfer allege the water right lias been forfeited, 
the Department must first determine if that is the case. Then, 

E a  water right has indeed been lost through abandonment or forfeiture, 
the right to use that water reverts to the state and is subject to krther 
appropriation. (cites omitted). Other parties may theti perfect a water 
right in those waters. (cites omitted). Hence a person making a 
subsequent appropriation will be injured by resumption of tlie abandoned 
or forfeited water right. If a senior right has been abandoned or forfeited, 
the priority of the original appropriator is lost (cites omitted) and the 
junior appropriators move up the ladder of priority. If a senior ri&t 
which had been forfeited or abandoned were allowed to be reinstated 
through a transfer proceeding. clearlv injury would result to otlienvise 
junior appropriators. (emphasis added). 

u. at 387-88. The issue ofjunior water rights "moving up the ladder of priority" is only rea~hed if the 
senior water right is first found to have been forfeited. 

In virtually every Idaho water right forfeiture case, there is a statement to the effect that 
forfeitures are "abhorred by the courts" or "not favored". Therefore, forfiiture of a water right must be 
established by clear and convincing evidence. The law of forfeiture of water rights in Idaho does not 
preclude the use of the defense of resumption of use on fully appropriated streams. There must be some 
inttlv&g claim to the watm right in question by a third party s u ~ h  as adverse possession or the assertion 
of forfeiture prior to the resumption of use of all or some portion of the water right. The mere fact that 
junior water rights exist on the same stream (even a hl ly appropriated one such as tlie Big Lost River in 
Bover) does not constitute the "claim of right by a third party" necessary to defeat the defense of 
resumption of use. 
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In the present case, assuming armendo no use fiom 1987 through 1992, Marathon 
Partners resumed use of all of its water right in 1993. No third party has made a claim of adverse 
possession to this water right, nor did anyone assert the right had been forfeited prior to this resumption 
ofuse. The defmse ofresumption of use applies to this case and the water right has NOT been forfeited. 
In the absence of forfeiture, there is no injury to othm water rights nor is there an enlargement in use of 
this water right by the use of portions of the water right in the mitigation plans proposed by the District, 
Sturtevant, Thornton and Friedly or the transfer of place of use of a portion of the water right requested 
by Fitzpatrick. The District and my other clients are entitled to the approval of their respective 
applications. 

Sincerely yours, 

HOGUE. SPECK & AANESTAD 

James P. Speck 

JPSIj 
oo: olients 
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DEPARTMENT OF WATER RESOLTRCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

CECIL D. ANDRUS 
WVERNOR 

R. KEITH H I M I N S O N  
DIRFJXOR 

May 25, 1994 

VIA FACSIMILE TRANSMISSION 

James P. Speck, Esq. 
HOGUE, SPECK & AANESTAD 
120 East Avenue 
Ketchum, Idaho 
FAX NO. (208) 726-0752 

Re: SRBA Claim No. A37-128181 Transfer Application No. 
4205, et al. 

Dear Jim: 

This letter will follow up on our prior letters and 
telephone conversations, addressing in particular the issue of 
whether the doctrine of resumption of use is available as a 
defense against forfeiture. 

First, it does not appear likely that on the factual record 
as presently developed IDWR would determine that the water right 
in question, if forfeited, has been revived by resumption in use. 
Resumption in use only revives the original water right if the 
right can be revived without injury to intervening junior 
appropriators. In Jenkins v. State Dept. of Water Resources, 103 
Idaho 384, 388, 647 P.2d 1256 (1982) the Idaho Supreme Court 
expansively defined the term "injury". The Court pointed out 
that when the senior right is forfeited, all junior rights move 
up one place in the order of priority; and that if the senior 
right is subsequently revived, the resulting displacement of the 
juniors one place back down the priority order in and of itself 
constitutes injury. Therefore, on an overtaxed stream such as 
the Big Wood River, it would be virtually impossible for a senior 
right to be revived without a resulting injury to juniors. If 
IDWR were to recognize the revival, it would have to do so only 
in a manner to prevent that injury. Such prevention likely would 
be accomplished by treating the right as being in effect a new 
appropriation with a priority date as of the date the use was 
resumed. Such a junior priority date would be of little use to 
your clients. 

Therefore I assess the situation with this water right as 
follows. I presume that the additional affidavits you have 
discussed with me--once submitted--will establish that water was 
diverted onto both the upper and lower parcels during July and 
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August, 1991. The issue thereby becomes a question of what 
beneficial use, if any, was made of the water that was diverted. 
IDWRts two water agents who each independently field examined the 
property will testify that they observed no evidence of 
beneficial use. The aerial photography and the agentst own 
observations do, in my estimation, establish a prima facie case 
of five years non-use or lack of beneficial use. My reading of 
the case law is that, while the showing of beneficial use 
necessary to rebut a prima facie showing of forfeiture 
necessarily is minimal since forfeiture must be proved by clear 
and convincing evidence, the beneficial use must at least be more 
than simply diverting some water onto the ground for purpose of 
avoiding forfeiture. 

Thus I think the question that still needs to be answered 
before IDWR can approve this transfer is what beneficial use was 
made of the water that was diverted. 

However, there are also two defenses to forfeiture that may 
come into play. To make an informed decision regarding this 
transfer application IDWR would be very much interested in 
learning what the facts are regarding the following: 

1. You stated to me in one of our telephone conversations 
that the watermaster would swear out an affidavit to the effect 
that he delivered the water right in question into the Hiawatha 
Canal during the 1991 irrigation season, and if I remember 
correctly, also during the 1990 irrigation season. If the 
watermaster delivered the right into the canal, and if in fact 
the right were not actually diverted onto the property and used 
during any time that it was being delivered into the canal, the 
question that naturally arises is what happened to the water? 
Did somebody else use it, and if so, under what circumstances? I 
ask these questions beqause the five year forfeiture clock does 
not run while the water right is being beneficially used by a 
third party with the permission of the water right owner. See 
Zezi v. Lishtfoot, 57 Idaho 707, 68 P.2d 50 (1937). The 
permission given to the third party by the water right owner can 
be verbal. Reynolds Irrisation District v. Sproat, 70 Idaho 217, 
214 P.2d 880 (1950). IDWR takes the position that the permissive 
use doctrine articulated in Zezi v. Lishtfoot requires an 
identifiable third party to whom the water right owner gives 
express permission; it is not good enough to merely leave the 
water in the ditch and presume that somebody else thereby is 
using it. (If that were sufficient by itself, such a rule would 
in effect abolish the doctrine of forfeiture. However, the 
courts have to my knowledge never addressed the issue of whether 
there are circumstances in which implied consent by the water 
right owner is sufficient to establish permissive use by a third 
party sufficient to avoid forfeiture.) If your inquiries reveal 
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that at any time during the period 1987-1991 this water right was 
being used by somebody else with the permission of the water 
right owner, such use would eliminate the five years continuous 
non-use necessary for forfeiture. 

2. A second concern about which IDWR would like additional 
information is why the water right apparently was not used from 
at least 1987 forward. One item of evidence that lends support 
to a finding of forfeiture is that at some point in the past the 
properties downstream from the two parcels in question were 
subdivided and the ditch apparently was filled in. As a result 
the water right at issue here became the last right on the ditch. 
Because the downstream rights were no longer being delivered, 
less water would have been turned into the ditch. With less head 
coming down the ditch it presumably would have been more 
difficult to divert the entire right out onto the two parcels. 
While this situation augments a finding of forfeiture, it also 
raises a question as to whether the doctrine of impossibility may 
be raised as a defense to forfeiture. If it were physically 
impossible to divert the entire quantity of the right out of the 
ditch, then this might be a defense to forfeiture of at least 
that portion of the right that could not be diverted. However, 
this in turn raises the question of whether the water right owner 
would thereby be under a duty to use due diligence in modifying 
his diversion works to permit delivery of the entire right. In 
any event this is an avenue that I believe merits further 
exploration by you or your clients. 

I raise these two additional areas of concern because IDWR 
does not wish to act upon an incomplete factual record. While 
IDWR has statutory duties to perform, and cannot approve a 
transfer of all or any part of a right that has been forfeited, 
it certainly does not want deny a transfer on the basis of an 
erroneous determination of forfeiture. Therefore I would be very 
much interested in hearing what additional information you might 
have on the points addressed above. 

Very truly yours, 

NICHOLAS B. SP~NCER 
Deputy Attorney General 



State of I .ho 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

CECIL D. ANDRUS 

VIA FACSIMILE TRANSMISSION 
May 19, 1994 

GOVERNOR 

R. KEITH HIGGIKSON 

James P. Speck, Esq. 
HOGUE, SPECK & AANESTAD 
120 East Avenue 
Ketchum, Idaho 83340 
FAX NO. (208) 726-0752 

Re: Snake River Basin Adjudication claims 

Dear Jim: 

At the May 17th status conference Judge Hurlbutt in his 
verbal comments from the bench clarified certain aspects of his 
gag order on the department: it now is reasonably clear that 
IDWR is free to discuss with you both the factual and legal 
parameters of the Fitzpatrick transfer application, including 
concerns that may shade over into the SRBA, because at this 
juncture the transfer is the overriding matter between IDWR and 
your client, and Judge Hurlbutt has made it clear that he did not 
intend his order to limit IDWRfs ability to perform its non-SRBA 
statutory duties. 

It is not yet clear, however, whether IDWR will be permitted 
to discuss any aspect of the Acequia claims, because for them 
SRBA considerations predominate. At the status conference IDWR 
submitted a lengthy memorandum detailing the many concerns it had 
about the scope of the gag order. The judge gave other status 
conference participants a week to review the memorandum and 
submit written comments. He indicated that after reviewing those 
comments he will provide appropriate clarification regarding his 
order. 

I will be meeting with department managers this coming 
Monday to address various forfeiture/resumption of use issues 
that have arisen both within and without of the SRBA. I would 
hope and trust that the outcome of this meeting will be a uniform 
policy and legal interpretation regarding the circumstances under 
which IDWR will recognize a resumption of use as not causing 
injury to other rights. I will contact you after that meeting to 
advise you on its outcome. 

Very tquly yours, 

NICHOLAS B. SPENCER 
Deputy Attorney General 
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May 16, 1994 

Mr. Nicholas B. Spencer 
Idaho Department of Water Resources 
130 1 North Orchard Street 
Statehouse Mail 
Boise, Idaho 83720-9000 

Re: SRBA Claim No. ,437-12818 - Blaine County School District (the "District"), 
et al. - - 

Dear Nick: 

Thank you for your letter of May 13, 1993. I am aware of the "gag order" entered by 
Judge Hurlbutt. If broadly construed, the order appears to prohibit the processing of any transfer 
application which raises an issue concerning any element of a water right for which a Notice of Claim has 
ken filed in the SRBA. I agree it certainly restricts the ability of an applicant and IDWR to resolve the 
questioil of forf&ture which is to be investigated by IDWR for all transfer applications. 

In light ofthis potential ~ i ~ c a n t  delay in processing the District's application for permit 
using the claimed water right for mitigation, 1 offer the following suggestion. Those transfers of water 
rights recently approved by IDWR with which I am familiar include a condition stating that approval of 
t h ~  transfm does not prwlude review of the validity of the water right in the SRBA. If a similar condition 
is added to the approval ofthe District's application for permit, the issues we are currently struggling with 
can be left for resolution in the SRBA 

The firture ofthe popular Wood River Sports complex is yet another project now bogged 
down hthz sxmingly endless complexities of the SRBA. Blaine County is now considering assisting in 
the funding of the project, but is naturally concerned about the availability of proper water rights to 
complde it. I hope IDWR will do what it can to expedite the resolution of the many issues involved in 
this application and work with us to continue its processing. 

Plew call me aftathe hearing on the "gag order" tomorrow so that I can advise my client 
how next to proceed. Thank you. 
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James P. Speck 

Sincerely yours, 

HOGUE. SPECK & AANESTAD 

James P. Speck 

JPSIj 
cc: client 



State of Ic ho 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

CECIL D. ANDRUS 
GOYERNOR 

R KElTH HIGGIKSON 
DIRFLTOR 

May 13, 1994 

VIA FACSIMILE TRANSMISSION 

James P. Speck, Esq. 
HOGUE, SPECK & AANESTAD 
120 East Avenue 
Ketchum, Idaho 83340 
FAX NO. (208) 726-0752 

Re: Snake River Basin Adjudication claims 

Dear Jim: 

I have not yet responded to your inquiry regarding IDWRfs 
position as to resumption of use as a defense to forfeiture 
because the SRBA Court has imposed a gag order on the department. 
A copy of the order is attached. 

I think the order clearly prohibits any substantive 
discussion regarding the Acequia claims. Though I think it less 
clear, the order also appears to prohibit substantive discussion 
regarding the notice of claim A37-12818, because although the 
claim hasn't yet been recommended, paragraph 2 of the order 
prohibits contact with any claimants, especially contact of a 
nature that might be viewed as settlement discussion or 
negotiation. The only exception is in the final paragraph of the 
order, but it limits communication to the I1purely mechanical 
exchange of information." 

We have requested clarification from Judge Hurlbutt, and 
have a hearing before him set for this coming Tuesday, May 17th, 
to address the limitations the order is imposing upon the routine 
functioning of the department. 

Very truly yours, 

NICHOLAS B. SPE~CER 
Deputy Attorney General 

Enclosure 
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TERRY G. HOGUE 
JAMES P. SPECK 
DOUGLAS J. AANESTAD 
TRACY DUNLAP 
JOHN A. SEILER 

HOGLE, SPECK & AANESTAD 
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ATTORNEYS 
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P. 0. BOX 987 

KETCHUM, IDAHO 83340 
(208)726-4421 

FAX (208)726-0752 

HAlLEY OFFICE: 
16 WEST CROY STREET 

SUITE K 
' POST OFFICE BOX 460 

HAILEY. LDAHO 83333 
(208) 7883567 

FAX (208) 7884UU 

April 8,1994 

VIA FACSIMILE - 1-208-327-7866 

Mr. Nicholas B. Spencer 
Idaho Department of Water Resources 
130 1 North Orchard Street 
Statellouse Mail 
Boise, Idaho 83720-9000 

Re: SRBA Claim No. X37-12818 - Blaine County School District, 4. 

Dear Nick: 

I have again met with Greg Mann to discuss the irrigatioa use of the water right in 199 1. 
However, I have not yet been able to meet with Burr Smith or others who may have run horses andlor 
cattle on either or both of the two (2) parcels. In the meantime, I would like to address the Deaprtment's 
philosophy and focus on the issue of forfeiture in this case. 

First, it is my understanding the Department is only coricerned with the non-use of the 
water right fiom 1987 through 1992, a period of only six (6) consecutive years. I do not believe there is 
an issue offotieiture during any 0 t h  time frame. Second, Marathon Partners purchased the property and 
water right in Srptember, 1992. T ~ G  prior ownu, Pacesetter Development Company, had been attempting 
to sell the property during 1992, a very poor water year for this area. I beleive the watermaster records 
will show this right was cut for priority on July 14, 1992 and not turned on again during that season. 
Thus, there were good reasons for Pacesetter to not use the right in 1992. 

Third, upon purchasingthe property, Marathon Partners, knowing of the proposal for new 
athletic fields for the Blaine County School District ("District"), approached the non-profit organization 
(the Wood River High School Baseball and Softball Association) charged with raising the hnds  and 
overseeing the construction of the fields and offered to donate a portion of the water right (from the 
southern parcel) as long as the transfa to the new use was accomplished as quickly as possible. Marathon 
fully intended to resume actual use of the water for irrigation of the southern parcel in 1993 if an 
agreement could not be reached on transferring that portion to the District. After corresponding with 
Norm Young about whdhu to file an application for transfer or new p m i t  with a "mitigation plan", the 
District elected to do the latter and Application for Permit No. 37-08821 was filed at the end of March, 
1993. We believe that proceeding promptly through the administrative process to obtain approval of the 
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Mr. Nicholas B. Spencer 
April 8,1994 
Page 2 

new use should constitute a "resumption of use" of this portion of the water right (from the southern 
parcel). It is only fair to make the "use" retroactive to the date of filing the application (similar to the 
priority date for new permit applications) and suspend the ticking of the forfeiture clock during the 
pendency ofthe application approval process, since the applicant has no control over the time it takes for 
the application to make its way through the necessary adminis~ative channels. 

In 1993, Marathon Partners irrigated the entire northern parcel known as Hidden 
Meadows and cattle were run on this land through an agreement with the owners of lands to the north of 
Hidden Meadows. Burr Smith did the irrigating. Marathon intends to irrigate and run cattle on the 
Hidden Meadows property again in 1994. This is certainly a resumption of a valid beneficial use. 

Thus, we have resumption of use of the water right after six (6) years of non-use (for the 
sake of this discussion only - we are not conceding non-use in 199 1 !) The six-th year (1992) was such 
a low water year it arguably should not even be counted against us. As you know, forkiture is generally 
"abhorred" by the courts and proof of forfeiture by clear and convincing evidence is required. I do not 
know ofa reported case declaringfotieiture ofa water right after only five or six consecutive years ofnon- 
use. Is the Department, in this and other cases in the SRBA, going to take the position that water rights 
are to be forfeited when the non-use extends for only five or six years'? Shouldn't the defense of 
resumption of use be recognized in this case? 

Please call me at your earliest convenience. It is important for the District to know where 
it stands by this summer season. Thank you. 

Sincerely yours, 

HOGUE. SPECK & AANESTAD 

James P. Speck 

JPSIj 
cc: client 



h State of Id 10 

DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

CECIL D. ANDRUS 
GOVERNOR 

R. KEITH HIGGINSON 
February 25, 1994 DIRECTOR 

VIA FACSIMILE TRANSMISSION 

James P. Speck, Esq. 
HOGUE, SPECK & AANESTAD, P.A. 
120 East Avenue 
Ketchum, Idaho 
FAX NO. (208) 726-0752 

Re: Notice of Claim A37-12818 

Dear Jim: 

To follow up on our conversation of yesterday afternoon 
please find attached the list of questions prepared by Steve 
Clelland and Me1 Schulte regarding your clientsf irrigation 
practices with regard to the above referenced claim. 

As I have previously mentioned to you it now is appearing to 
me very likely that your clients will be able to provide 
sufficient factual information through affidavits regarding past 
irrigation practices as to obviate the need for depositions or a 
fact finding hearing. However, I also suspect that the real 
focus of concern regarding this water right will not turn out to 
be a factual issue of whether the subject property was irrigated 
in 1991, but rather the legal issue of whether the irrigation 
actually undertaken constitutes a beneficial use of the water. 

In order for you to begin considering how we ought to 
address that legal issue I recommend that you review the 
following cases: McAtee v. Faulkner Land & Livestock, Inc., 113 
Idaho 393, 744 P.2d 121 (Ct. App. 1987), Rudqe v. Simmons, 39 
Idaho 22, 226 Pac. 170 (1924), Pyke v. Burnside, 8 Idaho 487, 69 
Pac. 477 (1902), and Vineyard Land & Stock Co. v. Twin Falls 
Salmon River Land & Water Co., 245 Fed. 9, 21-22 (9th Cir. 1917). 

If you do not have a set of the old Federal Reporters 
readily available in your library please let me know and I will 
attempt to fax to you the pertinent language from my photocopy of 
the Vineyard case. 

Very truly yours, 

- ' l L L A u  
NICHOLAS B. S P ~ C E R  
Deputy Attorney General 



TO : STFITE OFF1 CE 
FEB-23-'94 WED 15:53 'D: IDWR SOUTHERN 

IDWR MEMO 
TO: NICK SPENCER 
FROM: STEVE CLELLAND & 

HEL SCHULTE 
DATE: FEB. 23, 1993 

RE: QUESTIONS ON BENEFICIAL USE/IRRIGATION OF LANDS: 

WHAT TYPE IRRIGATION SYSTEM WAS USED? (FLOOD, FURROW, SPRINKLER) 
WHAT WAS THE NUMBER OF DAYS ROTATION TO COVER THE IRRIGATED LANDS? 
WHAT WERE THE SET TIMES USED? 
WHAT CROPS WERE RAISED? 

A. IF CROPPED, SHOW SALES RECEIPTS FOR CROPS SOLD. 
B. IF PASTURE, SHOW NUMBER OF HEAD, TYPE OF STOCK, HOW LONG. 

COMPLETE THE "IRRIGATION FLOW RATE QUESTIONNAIRE". 
HOW MUCH WATER WAS USED TO IRRIGATE? HOW WAS IT MEASURED? 
MAP OUT HOW THE WATER WAS DELIVERED TO THE FIELD? 
HOW MANY ACRES WERE ACTUALLY IRRIGATED? 
WHEN, AND HOW MANY TIMES, WAS THE FIELD BURNED OFF? (SINCE 1989) 
WHY WERE THE FIELDS BURNED OFF? 
WERE THE FIELDS PLOWED OR DISCED SINCE 1990? 
WHO IRRIGATED THE FIELD ON A REGULAR BASIS IN 19913 
HOW WAS THE WATER CONTROLLED IN THE EARTH DITCHES? 
WHERE AND HOW WAS THE WASTE WATER RUNOFF CONTROLLED AND DIRECTED? 
WHY HAVEN'T THE FIELDS BEEN IRRIGATED ON A REGULAR BASIS PRIOR 
TO 1991 AND SINCE 1991. 

COMPLETE THIS QUESTIONNAIRE FOR EACH OF THE PARCELS SEPARATELY, ONE NORTH O F  
QUIGLEY ROAD AND ONE FOR THE PARCEL SOUTH OF QUIGLEY ROAD. 

(NICK ... ANSWERS TO THESE QUESTIONS COULD RAISE OTHER QUESTIONS. THESE ARE 
VERY SIMILAR TO THE APPROACHES WE TAKE TO REVIEW ANY OTHER CLAIMED RIGHT.) 



- -- ,--TEB-23-'94 TOSTATE WED  IS:^? OFFICE *D:IDWR SOUTHERN TEL NO: 1-208-'-'5-3837 

WIS INFORMATION IS REQUIRED FOR ANY ADJUDlUTlON CLAIM(S) FOR WHICH THE 
IRRICMTION FLDW RATE CWMED IS MORE THAN 0.02 CFS Pa &RE (ONE MCEPnON IS 

tWAT 0.03 CFS PER PCRE MAY BE A W E D  FOR IRRI~TLON OF UP TO 5 ACRES). 
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TO : STRTE OFF I CE 
FEB-2.3-'94 WED 15:s" 1D:IDMR SOUTHERN 

TEL NO: 1-208. -5-3037 

OUW(JID M T W M  OYsrW RlOM l l i E  ONE HlZIORlCPUY USED? FOR aAMP+E, 
LANO uamm~, clwmWl LPULTn OF RUNS, CHAHCE FROM NRROW TO BPRINuLER. EIC) 

1% H*0 W V  WWON S B T E M  QESlON/WAU*nONS OR FARM SOIL S U R Y M  COMPLE7EQ 
#f THE SERYICE. PRIVATE CDHSUUANTS, OR IflRlGnTlON EOUIPMEI(T DEALERS? 
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TERRY G. HOCUE 
m s  P SPECK 
WOCLAS'J MfJESTAD 
J. S T E P H ~  CRABTREE 

MY 

HOGUE, SPECK & 
AANESTAD 

A P R O F E S S I O N a  ASSOCUTION OF 

ATTORNEYS HAILEY OFFICE: 

120 EAST AVENUE 
P. 0. BOX 987 

KETCHUBI, IDAHO 113340 
(308)726-442 1 

FAX (208)726-0753  

January 19, 1994 

VIA FACSIMILE - 1-327-7866 

Mr. Nick Spencer 
ldaho Department of Water Resources 
1301 North Orchard 
Boise, ID 83720-9000 

Re: SRBA Notice of Claim A37-12818 

Dear Nick: 

Due to various scheduling conflicts, nly witnesses and I will not be available 
until February 28 - March 4, 1994. Please select a date during that time frame and let me 
know. I would like to use the conference room at my Ketchuni office. I may also provide 
one or two additional witnesses to bolster our claims that the lands were irrigated during the 
199 1 season. 

I would also like to confirm that the only issue is whether or not there were 
five consecutive years of non-use, commencing with 1987, and that the Departnlerit is not 
asserting there was a sufficient period of non-use prior to 1987 to invoke the forfeiture 
statute. 

Please call at your earliest convenience to discuss these matters. Thank you. 

Sincerely yours, 

HOGUE, SPECK & AANESTAD 

James P. Speck 



MEMORANDUM 

To: Files 37-08587, 37-08819, 37-08820 and 37-08821 

From: L. Glen Saxton w 
RE : STATUS OF APPLICATIONS 

Date: January 14, 1994 

The department is holdir.13 these applications pending the 
taking of depositions in connection with the use of surface water 
rights shown on a pending transfr~r. The surface water rights have 
been offered as mitigation for the diversion of ground water. 

The question to be addressed in the taking of depositions is 
whether the surface water rights are valid and have not been lost 
thorough non use. 



State of IL .ho 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

CECIL D. ANDRUS 
GOVERNOR 

R. KEITH HIGGINSON 
DIRFCTOR 

January 13, 1994 

VIA FACSIMILE TRANSMISSION 

James P. Speck, Esq. 
HOGUE, SPECK & AANESTAD 
120 East Avenue 
Ketchum, Idaho 83340 
FAX NO. (208) 726-0752 

Re: Snake River Basin Adjudication 
Notice of Claim A37-12818 

Dear Jim: 

To reiterate my telephone proposal of earlier this 
afternoon, I suggest that in lieu of an adjudication fact finding 
hearing pursuant to Idaho Code S42-1410(1) we instead do mutual 
depositions to flesh out the facts regarding the whether water 
right number 37-12818 has been forfeited. I propose that I take 
the depositions of Messrs. Mann and Smith. I presume that you in 
turn will want to explore the facts underlying the conclusion of 
water agents Steve Clelland and Me1 Schulte that the right has 
been forfeited for nonuse. To that end I will make Messrs. 
Clelland and Schulte available for deposition at the same time we 
depose Messrs. Mann and Smith. 

I think that we can probably take all four depositions in 
half a day, but I am completely willing to set aside as much time 
as you think appropriate. If four or five hours seems sufficient 
to you I would propose that I bring my people up from Twin Falls 
in the morning and that we begin right after lunch. For the 
convenience of your clients, as well as Messrs. Mann and Smith, I 
suggest that we take the depositions in either your Ketchum or 
Hailey office--whichever works better for you. 

The available dates of Messrs. Clelland, Schulte and myself 
are as follows: 

January 25 through January 28 
February 2 through February 4 

February 7 
February 28 through March 4 
March 7 through March 11 

March 14 
March 16 through March 18 
March 21 through March 25 



James P. Speck, Esq. 
January 13, 1993 
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I understand that you will need to discuss this proposal 
with your clients and then get back with me about it. 

Thank you for your consideration. I look forward to hearing 
back from you. 

Very truly yours, 

NICHOLAS B. SPENCER 
Deputy Attorney General 
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Mr. Clive Btron 
bttorne Gahsra '6 Office 1 210 eta ehouse 

f 
Boioe, Idaho 83720 

Re: Application for Permit Nos. 37-08587 (Sturtevant): 
37-08819 (Friodly): 37-08810 (Thornton); 37-68821 
(Blaine county School District); Application f o r  
Tranafer No. 6205/37-00577 Part, A37-12818 Part 
(J. Peter &/or  Claira 8. Fitzpatrick) 

Dear Cliver 

I reprarent the applicants for each of the abave- 
reforonced Appliaationo for Pennit and Application for Tranmfer. 
Marathon Partnera, who's managing general partnew.ir Mr. Ed 
Dumke, Jr . ,  represented by Mr. Gary slette, ie tho owber 0 0  a 
portion of  the old W. T. Riley water right olalmed i n  the 3RBA as 
A37-12818. Hr. Pumke has var generously offered t o  donate a 
la,kge portion o f  khir Water r 1 ght to  the Blaine Coanty School 
ptetriot,to be used ar a part b f  a mitigation plan f o r  a new 
grourhdvafer irrigatibn right under the guidelines an4 
reet~ict$on@ of the Big Wood River Groundwater Wanagthrnent area. 
My ether Client& have arranged to purchaee portions of the same 
water ri ht from Marathon Partners. Although the A P fo r  Perm t were protested, those protests have nov 

The Use of tho B i g  Wood Rivet water right WB8 
originally questioned by Me1 thulta and Steve Clel land a t  the 
southern Regional office aolely for the period from 1987 throu h 
tha present. Their on-site inveetiqatians and review sf aeria 7 
photographa and other data indicated t o  them that the water had 
not been uced during that periob. However, Mr. Blette and I 
ihveetdgated thir issue and contaated parsons who had used the 
water vlth the permimion or for the benefit af the p r i ~ r  owner 
of the property, Paaeeetter Developbent Company. I arranged for 
Mr. Gregory A. Hann, who had been retained by Paaeaetter to  
irriqata the property i n  tho summer o t  1991, to exeoute an 
affidavit. Due to a typographic61 error by my etaff  the 
Affidavit had t o  bo corrcotod in one paragraph. I t  1. thia error 



Mr. Cliva Btrong 
November k1, 1993 
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which Hr, Clmklsnd chooses to focua on aer raising the validity of 
I a sworn rtatement by Affidavit1 ' M r .  Hann, a Ion time resident 

or Blaine  County vhose wife is currently the Cha 1 man of the 
~laina Count Plahning and Zoning Comisrion, will be rather 
shocked and f noeneed when he learns he hae masentially been 
accueed of lying by a repreeentative of tha Department, Thim i r  
not quite the role we had envisioned the Department to  plry in 
them. matterr, 

Pleas. call ma immediately ea that we might dircuss 
whathex or not these matters can ba resolved short of my client'e 
appealing the Department's decision and Mr. Dumke pursuing the 
ohallengq t o  h i s  val id  water right. Thank you, 

8incerkly yours, 

oa: Gary D. Slette, Esq. 
Hr. Ed Pumk., Jr. 
Mr. Zarry Lloyd 
Mr. G~egg Sturtevant 
Mr. Rod Thorr~ton 
Mr. Keith Fr4edly 
Mt. Peter Fitspatriak 



ThiNSMITTAL COVER S 5ET 
OMNIFAX G66 

To:  G ~ i i l  S A X ~ O J  

TOTAL PAGES SENT: 1% / 
i 

DOCUMENT DESCRIPTION: ~ F ~ c ; D P ~ / T - ~  0 A ~ ~ - / z s / x  

FROM: IDAHO DEPAKIMENT OF WATER RESOURCES 
222 SHOSHONE AVE E 
TWIN FALLS ID 83301 

PHONE: 736-3033 
FAX: 736-3037 

SENDER: S-tE1/c c- 
CHARGES: 

One (1) free copy per request, cover sheet not counted. Two (2 )  
or more copies per request will cost $0.25 per page. ($0.50 
minimum) 

Please consider this document as a billing statement. 

The charge for your fax copies is: 
Please remit to the above address. 

COMMENTS : 



TO : STRTE OFF I CE 
NOU-10-'93 WED 16:F 'D: IDWR SOUTHERN TEL NO : 1-208 '-3037 

TRANSMITTAL COVER SHEET 
OMNIFAX G 6 6  

TO: G@J S~xrciJ 

DOCUMENT DESCRIPTION : 4 F~C; DA d 1 K 5  P o k  A ~ 7 - h  818 

FROM: IDAHO DEPARTMENT OF WATER RESOURCES 
222 SaosaoNE AYE E 
TWIN FALU ID 83301 

PHONE: 736-3033 
FAX: 736-3037 

SENDER: S ~ ( / C  c - 
CHARGES: 

One (1) free copy per request, cover sheet not counted. Two (2) 
or more copies per request will cost $0.25 per page. ($0.50 
minimum) 

Please consider this document as a billing statement. 

The charge for your fax copies is: 
Please remit to the above address. 

COMMENTS : 







1 ' 
" l  A ' 1 1  
j j i  S Z ~ M N ~ T ; ~  

i 
1 1 1  

I 
I 







PAGE: A0 
'DJVEBSTOA AHOUIT RKVtCV SHEET COLTrIl lUSD CLAIM FIUIBtR:  h37-12010 

1.. I U l U T I O U  U T E  
ACBLS r 0 . 0 1  C?S/ACIM * CP S 

1Tak.a Cror p/u revleu) - 

1 .  LBPTQA~IOU C o m a m P z I v a  USE 

C L A I M D  COIISUWSPTXVE VbE - 257.5 M / A  

ACRES r C O R S U l l P 7 2 V t  VOL. U/(L TOP AB1A I 

T O T A L  COUSIRIPTKVB V S t  u / A  

3 .  I P P L G A T X O I I  DXVORSIOB VOLIRIE 

C W U D  D X V I R S I O I  VOCURC AF/A 

ACBLS r D I V E R S 1 0 1 1  VOL. U / A  FOP MICA I 

TOTAL D I V E 1 8 1 0 1  VOLUME AF/A 

P B I U B X S :  ( I n c l u d o  l i m i t a t i o n #  o n  COBSUICPTIVO USL f o r  combined rights. I 
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HOGUE, SPECK & AANESTAD 
4 tnonmIqnAL ASSOCLATIOW 

ATTORNEYS 

120 EAST AVENUE 
POST OFFICE BOX 987 

HAIUV OPPICI: 
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October 6 ,  1993 mEl~\~!?v" 
Mr. He1 shulte 
State of Idaho 
Department of Water Resources 
Southern Region 
222 Shaehone Street East 
W i n  Falls, Idaho 83301 

napqfim~nt af Won1 R ~ u r c e S  
gouthern Reglon Office 

Re: Application for Permit Nos. 37-08587 (Sturtevant); 
37-08819 (Friedly) ; 37-08820 (Thornton) ; 37-08821 
(Blaine County School ~istrict); Application for 
Transfer No. 4205/37-00577 Part, A37012818 Part 
(J. Peter &/or   la ire B. Fitzpatrick) 

Dear Hel: 

Enclosed you will find a copy of an Affidavit completed 
by Gregory A. Mann concerning his use of the 1883 Water Rights 
for irrigation of lands now owned by Marathon Partners in 1991. 
Please note that this Affidavit corrects the typographical error 
in the Affidavit 1 previously sent you. Kindly discard the 
previous Affidavit of Mr. Mann and make the enclosed Affidavit a 
part of the record for each of the above-referenced applications. 
Kindly call me if you have any questions. Thank you. 

Sincerely yours, 

HOGUE. SPECK 61 AANESTAD 

~ame5/ P . Speck 

Enclosure 

cc: Gary D. Slette, Esq. (vith enclosure) 
Mr. Ed Dumke, Jr. (with enclosure) 
Hr. Larry Lloyd [with enclosure) 
Mr. Gregg Sturtevant (with enclosure) 
nr. Rod Thornton (with enclosure) 
Mr. Keith Friedly (with enclosure) 
Mr. J. Peter Fitzpatrick (vith enclosure) 



STATE OF IDAHO 1 

County of Blaine 

Department of Water Remurces 
Southern Region Office 

I, GREGORY A. MANN, being first duly svorn upon 

oath, depose and state as follows: 

1. I am 47 years old and have been a resident of 

Blaine County, Idaho for 22 years. 

2 .  In the aummer of 1991, I var asked by Ned Loomis, a 

representative of Pacesetter Development Company, to irrigate 

Pacesetter's undeveloped lands vith its 1883 water right. The 

purpose was to raise pasture grass for cattle grazing. 

3 From July 16 through July 30, 1991, I flood 

irrigated the SE 1/4 NU 1/4, Section 10, Tovnship 2 North Range . 
I 18 East, property com~nonly knovn as the Deerfield Subdivisions I 

No. 3, 4 and 5. In order to get the water to this property, it 1 
I 

vas diverted from the Hiawatha Canal into the Highline Ditch 
! 
I 

which runs at the base of the hills north of Quigley Road and i 
then through a culvert under Quigley Road to the Northeast cornerj 

I 
of the place of use. 

4. From August 1 through August 30, 1991, I diverted , 

the water for flood irrigation of the entire parcel north of 

Quigley Road known as the Hidden Meadows Property, consisting of 
I 

approximately 55 acres. The purpose of the irrigation was to 

raise pasture grass for grazing. 



DATED this day of %epb&mr lYT , 1993. 

\ 4 -- 
Gregory #. qann 

SUBSCRIBED AND SWORN to before me +hie 
Of -, 1993. 

otary PublYc 2 WXdaho 
Residing at: h i h d  ‘dB '93313 
Comm. Expires:&]Qq 



ROSHOLT, ROBERTSON & TUCKER 
Chartered 

ATTORNEYS AT LAW Rb- 
l a l ~ l m J K 4 s u m a p  

Twill F& 0- P Q W K a m  - 

142 3rd Avt. Nmtb 
P.O. BOX 1906 

nvIN PALLS. IDAHO -1% 
TELEPwom (q 73CQ103 

FAX pm) 73wMl 

MI. Me1 Shulte 
State of Idaho 
Department of Water Resources 
Southern Region 
222 Shoshone Street East 
Twin Falls, ID 83301 

September 23, 1993 uu 

SLP 2 4: 1993 

RE: Application for Permit Nos. 37-08587 (Stunevant); 37-08819 (Friedly); 37- 
08820 (Thornton); 37-08821 (Blaine County School District); Application for 
Transfer No. 4205/37-00577 Part, A37-12818 Part (J. Peter &/or Claire B. 
Fitzpatrick) 

Dear Mel: 

Enclosed you wiU find a copy of the Affidavit of Burr Smith wherein he described 
how be used Ed Dumke Jr.'s water right as well as his own to irrigate his parcel of property 
and Mr. M e ' s  for the purpose of pasturing horses. Please make this Affidavit a part of 
the record for each of the above-referenced applications. If you have any questions 
concerning the Affidavit, please caU me. 

Yours m y ,  

GARY Lk: S- 

GDS:mw 
09179301.GDS 
Enclosure 

cc: Ed Dumke, Ir. 
Jim Speck 



BEFC )RE TEE IDAHO DEPARTMENT OF WATER RESOUR- 1 

9 

10 

1411 
I, Burr Smith, under oath, depose and state as follows: 

Water Right No, 37-0577 
i - 
1 - 

[Adjudication Claim No. A37-12811 ) 

1 I 

12 

13 

1511 
1. I have knowledge of the B ty  four (54) ane parcel of land owned by Ed I 

STATE OF IDAHO 1 
) ss- 

County of Blaine 1 

l6 11 Dumke, Jr. east of the City of Hailey and north of Quigley Road. 1 
2. I moved to the property adjacent to Mr. Dumke's land in 1983. 

3. Since that time, I have been irrigating and boarding horses on both parcels 

21 ll 4. 1 generally rotate the water that is appurtenant to my land and his Land in 1 
22 order to ptovide a sacient flow to cover both parcels of our property. I I I 
"I1 5. With regard to Mr. Dumke9s land, I irrigated it for th purpose of raising I 
24 

25 

26 

pasturage for horses. 

Further sayeth your a£Eiant naught. 



c4 

SUBSCRIBED AND SWORN !4 before me this _da day of September, 1993. 

Residing a c : a e  g- 33 34f 
My Comminnlon Expires: 

AFFIDAVIT OF BURR SMITH - 2 

,P# LmZ-9ZL-802-T :ON 131 



ROSHOLT, ROBERTSON & TUCKER 
Chartered 

AmORNBYS AT LAW 

lwn P& Oacr 
142 3rd Ave. Nonh 

P.O. BOX 19m 
TmN PAUS. WAHO -19M 

TBLBPHONB 008) 73CQm) 

PA% (Zm) 7=Jm1 

September 17, 1993 
Department ot Water Remrces 

9r?*err! Rs?i@q Offica 
J 

Mr. Me1 Shulte 
I 

State of Idaho 
Department of Water Resources 
Southern Region 
222 Shoshone Street East 
nKin Falls, ID 83301 

I 
I' I 

RE: Application for Permit Nos. 37-08587 (Srurtevant); 37-08819 (Friedly); 37- 
08820 (Thomion); 37-08821 (Blaine County School District); Application for 
Transfer No. 4205/37-00577 Part, A37-12818 Part (J. Peter &/or Claire B. 
Fitzpatrick) I 

Dear Mel: 
i 
I 

! 
Enclosed you will find a copy of the -davit of Clint Stennett wherein he described 

bow he used Ed Dumke Jr.'s water right to inigate the land owned by Mr. Durnke during 
the summers of 1983, 1984, and 1985. Please make this Affidavit a part of the record for 
each of the above-referenced applications. If you bave any questions concerning the 
-davit, please call me. i 

GDS:mw 
09179301.GDS 
Enclosure 

cc: Ed Dumke, Jr. 
Jim Speck 



BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES 

8 XnRe: 1 

9 Water Right No. 37-00577 
1 - 

(Adjudication Claim No. A37-1281 
1 - 

10 1 

11 
STATE OF IDAHO 1 

12 ) ss. 

13 
County of Blaine 1 

14 I, Clint Stennett, under oath, depose and state as follows: 

1511 
1. During the summers of 1983,1984, and 1985, I boarded my horses on a 54 

161 ( a m  parcel of property located in Sections 9 a d  10 of Townsbip 2 North, Range 18 

2. I am aware that that property is located on the north side of Quigley Road 

2011 
east of Hailey, and is currently owned by Ed Dumke, Jr. 

21 1 1  3. During each of those three years, I farmed and irrigated that property with 

22 surface water rights out of the Hiawatha Canal, which water rights were appurtenant to 

25 the property. 

24 4. The purpose of such irrigation was to raise pasture for my horses. 
25 

Further sayeth your af6ant naught. 
26 

27 

28 



1 
SUBSCRIBED AND SWORN to before me this [@day of September, 1993. 

,c & 
NOTARY PU'BUC FOR IDAHO 
Residing My a m m i s s i o w - $  at: 

AFFIDAVIT OF CUNT STENNEIT - 2 



T t W  G. XOGUC 
JAMES 1 smCL 
DWCLM J. AAWEOTAD 
J. smrnm cumlee 
TMCY DUNLAP 
JOHN A, SllLLER 

HOGUE, SPECK & AANESTAD 
1 ?ROPl!SSlONAL ASY)CUTlON 

ATTORNEYS 

KETCHUM, IDAHO 83340 
(208) 728-4411 

FAX (208) 726-0151 

H A U Y  oms, 
16 WBSf ClOT S M t T  

sum t 

U U 
September 15, 1993 

SEP 1'7 1993 

V I A  ?U W .  L200) 736  - 3037 
To PO&- BY RE- 

M r .  nel Shulte 
State of  Idaho 
Department of Water Resources 
Southern Region 
222 Shoshone Street  East 
Twin Fal l s ,  Idaho 8 3 3 0 1  

Re: Application f a r  Pemkit NOS. 37-08587 (Sturtevant); 
37-08819 (Friedly); 37-08820 (Thornton): 37-08821 
(Blaine County School D i s t r i c t ) ;  Application for 
Transfer No. 4205/37-00577 Part, A37-11818 Part 
( J .  Peter &/or Claire B. Fitzpatrick) 

Dear Kel : 

It  has been brought t o  my attention that the datee i n  
paragraph 4 of Mr. Mann's Af f idav i t  are incorrect.  The dates 
should be August 1 through August 31 ,  1991, and not 1993.  

Please c a l l  if you need another document with t h i s  
correction. Thank you. 

Sincerely yours, 

HOGUE SPECK 6 AANESTAD ~7 

jam+ P. Speck 

cc: Gary D .  S l e t t e ,  Esq. 
Mr. Gregq Sturtevant 
Ur. Larry Lloyd 
Mr. Rod Thorton 
Mr. Keith Friedly 
M r .  J .  Peter Fitzpatrick 



TERW C. nocua 
JAMES 1! S n C K  
DOUGLAS J. MNESTAD 
J. STEPHEN CIAITPEE 
TPACY DUNLA? 
joun n srnur. 

Mr. He1 Shulte 
State of Idaho 

HOGUE, SPECK & AANESTAD 
A PPOI1SSIOWAL ASXlCUTlOll 

ATTORNEYS 
110 EAST AVENUE 

POST omce BOX 987 
KETCHUM, IDAHO 83340 

(208)716-4411 
FAX (zoe) 72s-an2 

UILIY OrdCL; 
16 W m  CIOT STI f lT  

srnn K 
POST o m a  Box w 
HAlUZ IDAHO a3333 

rzor) M-3s1 
FAX (101) 788-4230 

September 13, 1993 

Department of Water Resources 
Southern Region 
222 Shoshone Street East 
Twin Falls, Idaho 83301 

w r t m e n t  of Water Reicurccs 
SouMern Region offir. 

- -.. "" 
Re: Application for Permit Nos. 37-08587 (Sturtevant); 

37-08819 (Friedly); 37-08820 (Thornton); 37-08821 
(Blaine County School District): Application for 
Transfer No. 4205/37-00577 Part, A37-12818 Part 
(J. Peter &/or Claire B. Fitzpatrick) 

Dear nel: 

Enclosed you will find a copy of the Affidavit of 
G r e g o r y  A.  Mann wherein he described how he used Pacesetter 
Development Company's 1883 water right to irrigate PacesetterBs 
lands in 1991. Please make this Affidavit a part of the record 
for each of the above-referenced applications. If you have any 
questions concerning the Affidavit, please call me. 

Thank you. 

Sincerely yours, 

HOGUE, SPECK 61 M E S T A D  
A - 

~ame$ P. Speck 

Enclosure 

cc: Gary D. Slette, Esq. 
Mr. G r e q g  Sturtevant 
Mr- Larry Lloyd 
Mr. Rod Thorton 
Mr. Keith Friedly 
Mr. J. Peter Fitzpatrick 



APFID~VIT 

) STATE OF Z D m O  
) 8s. 

county of Bla ine  1 
I, GREGORY A. mNH, being first duly sworn upon I 

oath, depose and state a s  fo l lows:  I 

i 
1. r a m  47 _ - years old  and have been a resident t 

of Blaine County, Idaho for -2% years. I 
I 

2 .  I n  the summer of 1991, I was asked by Ned hamis, a I 
representative o f  Pacesetter Develogmant Company, to irrigate I 
~acesatt-rrs undeveloped lands with its 1883 water right. The 1 
purgoa+ Was t a  raise pasture grass For cattla grazing. 

3 .  From July 16 through July 30, 1991, 1 flood 

irrigate4 the  SE 1/4 NW 1 / 4 ,  Section 10, Township 2 North Range 1 
18 East, property commonly known ae the Deerfield Bubdlvisionr 

I 

No. 3 ,  4 and 5 ,  In order to get the water to thi8 property, it I 
was diverted from the Hiawatha Canal into the Highline Ditch I 

i 
vhich run$ at the base of the h i l l 8  north of quigley Road and I 

1 
then through a culvert under Quigley Road to the Northeast corner I 
of the place of use. 

1 4. From August 1 through August 30,  1993 ,  I diverted 

tha water for flood irrigation of  the entire parcel north of 

Quigley Road known a s  the Hidden Meadows Property, consisting of 

approximately 55 acres. The purpose of the irrigation was t o  i I 
! 

raise pasture grass for grazing. 

1 AFFIDAVIT OF GREGORY A. MANN - 1 



-war 
-Aa P I  

C.O. I O X  am 
WILCT. D A m  maas 

era0 7 - m  

DATED this 

Q/ SUBSCRIBED APrD 

Gregory N. Mnn 

SWORN to $-ore me this 

PPIDAVIT OP GREGORY A. 2 



SENT BY:Xerox Telecopier 7 0 2 1  ;11-10-93 ; 3:13PM ; 2 0 8 3 3 4 2 6 9 0 +  
rn I n r  

1  2 0 8  3 2 7  7 8 6 6 ; #  1  
NOU :a 3 3  15:29  FROM ~r TWIN FRLLP 

- - - -  - - -  - ' a  

ROSHOLT, RR( 

m n o k  (~PB) '~b~a#l  
FAX mu) 7166011 

RE: . . 

Dear awe: 

~I indiWtoyouonthapho~ ,aryc l i en~Ed h u n k ,  J r . , i s ~ ~ o f e s r t a i n  
watcrrightsin~Co~11tly. H e h o o ~ e d t o W r a p r t l m a h ~ d b w a t e r r i g b t s  
ta saw as ddgadod water for a m d  p- avtrsctlon ccmsbm with the 
Blaine a d d  Gramhmr Mmagement Order. Steve C16lhd.  of the wuth~f~l 
tcgiod= t b c r i i e x m m t m  a) a -oQ made a-a fiA *: .XJ . 
tbat the ri@t should be f&W Prior to bts srrb-n of the reammendation to the 
state ofplcc, Jim Speck and 1 &abed adavito h r n  tbree hdMW regadiag the usage 
of the water on Mr. Dkamws P'opq, one of wbictr was obtained frm Surte 
Ruptw~tutiue Cliot S t e m c ~  AS I review Mr. C L d b d ' s  hadwritten nutto, I dtm his 
quasduniq of the veracity ard truth of the afPianto' atatemen& While ho did not use tbe 
word W ia iris notes, it is obvioup that he has f o d  that opinion and has acted as judge 
and jury ha this mattar. 

N&SS to my, my dent is inrensed. I have exphi& to hicn what I thought wu 
tbc D e p m t ' s  paition with regird to burden ob proof issue$, and mort qmcScally, the 
fodeiture h e ,  I told him &at the Department h&d represeated to us tbat if a claimant 
posepitd@cunv to tbc Da-t's r e o o ~ t i o q  the merit would 
receive that e v l h ,  and that the I3e-e~ would not tb an aclversaq position with 
regard to forfeiture in tbo Eace of such euidsncc. I r e d  some sort of repreeentation that 
the Deparbnent wsn not Werested in forfeiting water rights iu the face of contradictory 
evibem. Evarytbing I sca with regerd to this matter k antmy to thar @doq and will 



SENT BY:Xerox Telecopier 7 0 2 1  ;11-10-93 ; 3:14PM ; 2 0 8 3 3 4 2 6 9 0 +  1 2 0 8  3 2 7  7 8 6 6 ; #  2  
NOCI :0 ' 9 3  15:29  F R O M  R '  T W I N  FALLS TO 133/ '90 PAGE.003/013 

b a a c  revidw th adcued inhaadon I pm pro'viw you at your earUest 
coavsnience, and ahhe me as to any potbpdrl r6BQluriaa tP you lave q quesdonl a~ 
commbnul, p W  a n t W  either Jim Speck a me. 

cc: Ed Dumlre, Jr. (vie @ w/o documents) 
Jim S m  EQq. (via fer; w/o doammu) 



SENT 0 Y : X e r o x  T e l e c o p i e r  7021 ;11-10-93 ; 3:14PM ; 2083342690+ NOU 10 '93 15:Z9 FROM F TWIN  FQLLS TO 133 j90 

DEPmMENT OF WATER RESOURCES 
FA% (180) 327-7866 o 

Part QZ tha vatar right reprwalrtw3 by Snake River Baain 
Mjudieatisn ,(BREW C l r l a  No. A37-128.18 hao bean propocred *or 
mitigation of ground vrtor p?opemad tar Uiueraion unhmr tba 
follbwinq rppliutiono fat  perlbit: 

37-08887 - Grog X. Sturtavant 
31-01819 - *.it!! mibdly 
37-oeszo - aob Thoenton 
$7-08abt - Plain+ County S&ool Diatriot 

mo drpsrto+nt8r Win Pall8 oi f ioa ha8 i n v u t i g a w  pa$t 
of watcr ole,iaed on 1U7-12818. B88& en the gepartmnt.6 
invaet fgation and on tho t n f  armtion preeentiy avrilabla to thr 
Bepartmarit, Clrir IU1-ltB18 v511 be srcomonb+d in tha BRgA 80 
forfeited, throuqB non-use. Renee, the department wlll not aIlou 
t h i s  right t o  b usad Coz aitigation a t  water .diverted under thr 
abwo rmfmranced appllortiono for permit. 

X f  yew have ovidenoa t o  8hov that thr Bepartmlmt'r 
investigation and findlngo ara not oorreot, ptearsm bubnit tho 
infemtipn vfthin twnty (20) day8 in ozdar that tha dapartmont 
oan reviav urd wnsider tha mvidonoe. If yoq wish t o  review the 
findia s of the d.par'tsent0s investigation 6f tha olaia,  you neod 
to con ! aqt our mjn ?ailo aifi-.  

~ h g s  offica v i l l  toprpra~lly hold tho ming application for 
trrvlmfar t o  previde tinr for you to respond in th i s  matter. 

I 

L, GLWt m Y ,  Chiaf 
W8t.r  Allooatlon Buraau 
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TOTAL PAGES SENT: 8 
DOCUMENT DESCRIPTION: RECO ~ ~ M E ~ J P A T ~ D ~ ~  DF A37-/28 ( 8  

FROM: IDAHO DEPARTMENT OF WATER RESOURCES 
222 SHOSHONE AVE E 
TWIN FALLS ID 83301 

PHONE: 736-3033 
FAX: 736-3037 

SENDER: 

CHARGES: 
One (1) free copy per request, cover sheet not counted. Two (2) 
or more copies per request will cost $0.25 per page. ($0.50 
minimum) 

Please consider this document as a biiling statement. 

$ The charge for your fax copies is: 2.00 
Please remit to the above address. 

COMMENTS : 



State of Id: a o 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

November 4, 1993 

James P. Speck 

CECIL D. ANDRUS 
GOVERNOR 

Hogue, Speck & Aanestad n,.?2rtrfi':t F:3t2; : : ~ L ~ ~ : C L ‘ S  

P.O. Box 987 %- I IL . . . .  

:>,,,:A ,-.,. ,, ,.,.. ~ - ; f f : ? r ~  

Ketchum, ID 83340 -.-...-. ,, ..- .- . .  Lb;:-- 

RE: APPLICATION FOR TRANSFER NO. 4205 OF ADJUDICATION CLAIM A37- 
12818 IN THE NAME OF J. PETER FITZPATRICK AND CLAIRE B. 
FITZPATRICK 

Dear Mr. Speck: 

Part of.ithe water right represented by Snake River Basin 
Adjudication \(SRBA) Claim No. A37-12818 has been proposed for 
mitigation of ground water proposed for diversion under the 
following applications for permit: 

37-08587 - Gregg K. Sturtevant 
37-08819 - Keith Friedly 
37-08820 - Rod Thornton 
37-08821 - ~laine County School District 
The department's Twin Falls office has investigated past use 

of water claimed on A37-12818. Based on the department's 
investigation and on the information presently available to the 
department, Claim A37-12818 will be recommended in the SRBA as 
forfeited through non-use. Hence, the department will not allow 
this right to be used for mitigation of water diverted under the 
above referenced applications for permit. 

If you have evidence to show that the department's 
investigation and findings are not correct, please submit the 
information within twenty (20) days in order that the department 
can review and consider the evidence. If you wish to review the 
findings of the department's investigation of the claim, you need 
to contact our Twin Falls offi.ce. 

This office will temporarily hold the pending application for 
transfer to provide time for you to respond in this matter. 

L. GLEN SAXTON, chief 
Water Allocation Bureau 

c: IDWR - S. Region 



State of Ic,ho 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

November 4, 1993 
CECIL D. ANDRUS 

MYERNOR 

James P. Speck 
Hogue, Speck & Aanestad 
P.O. Box 987 
Ketchum, ID 83340 

RE: APPLICATION FOR TRANSFER NO. 4205 OF ADJUDICATION CLAIM A37- 
12818 IN THE NAME OF J. PETER FITZPATRICK AND CLAIRE B. 
FITZPATRICK 

Dear Mr. Speck: 

Part of.ithe water right represented by Snake River Basin 
Adjudication \(SRBA) Claim No. A37-12818 has been proposed for 
mitigation of ground water proposed for diversion under the 
following applications for permit: 

37-08587 - Gregg K. Sturtevant 
37-08819 - Keith Friedly 
37-08820 - Rod Thornton 
37-08821 - Blaine County School District 
The department's Twin Falls office has investigated past use 

of water claimed on A37-12818. Based on the department's 
investigation and on the information presently available to the 
department, Claim A37-12818 will be recommended in the SRBA as 
forfeited through non-use. Hence, the department will not allow 
this right to be used for mitigation of water diverted under the 
above referenced applications for permit. 

If you have evidence to show that the department's 
investigation and findings are not correct, please submit the 
information within twenty (20) days in order that the department 
can review and consider the evidence. If you wish to review the 
findings of the department's investigation of the claim, you need 
to contact our Twin Falls office. 

This office will temporarily hold the pending application for 
transfer to provide time for you to respond in this matter. 

L. GLEN SAXTON, chief 
Water Allocation Bureau 

c: IDWR - S. Region 



MEMORANDUM 

DATE: 28-Oct-1993 

FROM: Loren Holmes 

TO: Files; Transfer 4205, Apps for permit 37-8587, 8270, 8819, 
8821 

SUBJECT: Final region review of files 

SRBA claim A37-12818, which is a previously unrecorded split of 
37-00577, is proposed to be used as the basis for mitigation plans 
enabling approval of the applications for permit. A .ll cfs 
portion of the right is proposed for transfer under transfer 4205. 

The following is a summary of the proposed changes in acres and 
ainounts of water: 

Application Acres Q Acres remaining Q remaining 

Approval of these applications will result in an untransferred 
remainder of A37-12818 of 1.679 cis appurtenant to an unspecified 
54 acres of the claimed place of use. 

The claim has been completely reviewed by SRBA staff according to 
the standards set for review of claims. A claim verification 
report (CVR) has been completed and the claim has been recommended 
for disallowal based on a finding of 5 years non-use. Pertinent 
parts of the CVR and the reviewing agent's analysis are attached. 

If water under claim A37-12818 has historically been turned into 
the canal, then execution of the mitigation plans will result in 
an actual contribution of water to the river. a 

If water has not been turned into the canal, then the river flows 
have actually been augmented by this water for some time. The 
mitigation plans will contribute no additional water to the river 
and exercise of the groundwater permits will further stress the 
existing conditions. 

A study of historic daily flows in the Hiawatha canal documented 
in Itwater distribution and Hydrometric Work in Water District 3711 
reports covering the 1970's to the present may shed some light on 
whether the water was turned into the canal. The region does not 
have a complete set of these records. 
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With respect to Transfer 4205, the file supports a recommendation 
of denial because water has not been beneficially used on the 
place of use of the water right. On the other hand, if this right 
has been delivered by the watermaster at the Hiawatha headgate, 
and this is sufficient to prevent a forfeiture, the transfer can 
be granted. 

Of course, the court may uphold the disallowal of the claim which 
would render this set of applications impossible. It may be 
necessary to hold the whole matter in abeyance until the SRBA 
court rules on the claim. 
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Page L o t  s" STATE OF IDAHO i:!':.' (1 ~ g q ? ~ r a n s f ~ r N o .  fcd d C  
DEPARTMENT OF WATER RESqpRgES, 

VLI !enL lJi :v.;,, , .  L z >  

APPLICATION FOR TRANSFER OF WATERBIGHT 
PART 1 

Name of applicant p / n a n d / n r  U T R E  R. FTT7J?ATRT(=I<, Phone ( 6 1  9 )  b?l - 7665 

Post Off ice address 0 etch ID 

A. PURPOSE OF TRANSFER 
83340 

'I. [3 Change point of diversion Add diversion point@) Change place of use 

Change nature of use Change period of use [3 Other 

2. Describe the reason for the proposed changes APPLICANTS ARE PURCHASING A PORTION OF A WATER RIGHT 

A N D D E S I R E T O  IR PROPERTY. 
- - 

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE 

1. Right Number Priority Amount Nature Period of Use 
(cfs/ac-ft) of Use 

P$ 3/24/1883 37-00577 0.11 C ~ S  IRRIGATION A ~ r i l  1 to Nova 1 

A37-12818fd! 3!74/1883 _O.11 cfs &ril 1 to & 
-. - 
-.- - .. . to .. - , .  ,- - - a  

to - -- 
2. Total amount of water being transferred 0.11 cubic feet per second and/or acre-feet per annum. 

3. Source of water BZG WOQR RTVER tributary to MALAD RIVER 
- - 

4. Point@) of Diversion: 

5. Lands irrigated or place of use: 
- 
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STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

APPLICATION FOR TRANSFER OF WATER RIGHT 
PART 2 

(Attach one copy for each right) 

A. DESCRIPTION OF RIGHT AS RECORDED 

1. Right evidenced by: 

P "  a. Decree No. 37-00577 OJb Decreed to W. T. RILEY 

in case of S . C .  FROST, EZ hL vs. ALTURUS WATER COMPANY, ET UX 

dated 12/13/1909 in county of LINCOLN 

b. License No. issued by the Idaho Department of Water Resources. 

c. Claim No. on file with the Idaho Department of Water Resources. 

d. Transfer No. which produced this right. -- - - - -- . - -- 

2. Attach a copy of last year's tax notice for the property to which the Water right is appurtenant or other documents which 
show ownership. Label document as attachment A. Check appropriate box below: 

Tax Notice Warranty Deed Other PURCHASE & SALE AGREEMENT 

3. Source of water BIG tributary to MALAD RIVER 

4. Date or priority 31741188 3 

5. Water is used for the following purpose: 

amount for T R R T G A T T O N p u r p o s e s  from to ' NOV . 1 
(cfs/ac-ft) . . . . * - . . . - -- .. 
amount for purposes from to 
(cfs/ac-ft) . . . . - . - , - . . . - . . . - . . . - - . . . . . . . - 
amount for purposes from to 
(cfs/ac-ft) . . . . . -. . .- - - . . .- .. . - . .- . - . . - . 

6. Total amount of water under right cubic feet per second and/or acre-feet per annum. 
. . - -  , -  .--.-... -- . -  . . , -. . --... -- . -..- .- . . ..-. - -,.-- .-. 

7. Point(s) of Diversion: - , ..-- . . . .* 

18. Lands irrigated or place of use: _NONE SPECIFIED . . I N  DECREE. USED ON LANDS I N  AND AROUND HAILEY. 
! 

. ,, -- 
Total acres 

Twp. 

9. Describe any other water rights used for the same purpose as'described above 

Rge. Set. 
. NE l/4 

N E * ~  

SW l/4 . - N W  l/4 

N E ~ A ' N W * ~  
Totals Nwqh 

SE '/4 

sE% NEIL swx NEqh SEX swqh Nws Nwx sElh SwX SWs SE-h 
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10. To your knowledge, has any portion of this water right undergone a period of five or more Consecutive years of non-use? 

NO If yes, describe 
.- 

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED 
(If the entire right is to be changed by  the applicant, omit pari B and C.) 

O .  11 c f c -  for- ' IRRIGATION - - purposes from APRIL 1 
NOV. - -  --'. 

1. amount to 
(cfslac-ft) . . - .  . . - . - - . . - . .  ..- -. . . . . . . . . . . .  .-. . . . . . .  4'- .- for purpos& from to amount 
(cfslac-ft) ... 

, amount for purposes from to 
(cfslac-ft) 

.._ - .-._-... _ _  _-. - .--. . . . . . . .  ---. . .  :._ .._ - ... ._ . _-. _.--. -i-- . . . . . .  

2. Point(s) of Diversion: . . .  . .  . ... . . . . . . . . . . . . .  .. .. .___  .-. _.__ _ ^ . _ .  _ .--.--- - *.-.. , -- 
. . .  -, . -  -. ,< :-.:. - 

- - 

3. Lands irrigated or place of use: NONE SPECIFIED I N  DECREE. USED ON LANDS-IN AND AROUND HAILEY. . -.. 

. - 

Total acres 4 

J 

Lot 

Twp. 

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is n o  change) 

1. amount for IRRIGATION purposes from APRIL 1 to NOV. 1 
(cfslac-ft) 
amount for purposes from to 
(cfslac-ft) 
amount for purposes from to 
(cf slac-ft) 

'/r 

SE 

. . . . .  

Rge. 

2. Point(s) of Diversion: 

3. Lands irrigated or place of use: NONE SPECIFIED IN DECREE. USED ON LANDS IN AND AROUND HAILEY. 

Set. 

h 

SW 

Sec. 

2 0  

h 

NW 

- N E ' I r - -  

Twp. 

. -. .--- -. .............. 
Local name for diversion 

HIAWATHA HEADGATE $22  

. .  

. . . . . . . -  . . - - -  . 

Twp. 

3N 

. .  . -  ~ ~ t i ~ .  

NE% SW % NW % 

Rge' 

Rge. 

18E 

SE'k 

SW '14 . 
SE % 

" '- County " 

BLAINE 

. -  - 

NE 'A SW U NE % 

Set' 

. - . .--- 

Totals 
- .  . .  - SE 

NW % NW1L NE % 

. . . .  

NE '14 

SW U NW % 

. . . .  

SE % 

SE Y 

NW '14 

SW Y 

SW U NE % 

SE I(. 

SW '14 
NE '/. NW U NE % SW '/. NW % 

Totals 

toil; 2 9 jSg6 

SE % 

SE '14 
NW % SE 'k NE 'A SW % SES N W U  SWU 
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STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 

Transfer No. fa0 5 

APPLICATION FOR TRANSFER OF WATER RIGHT 
PART 2 

(Attach one copy for each right) 

A. DESCRlPTlON OF RIGHT AS RECORDED 

1. Right evidenced by: 

a. Decree No. Decreed to - 

dated in county of 

b. License No. - issued by the Idaho Department of Water Resources. 

c. Claim No. A?7-1?818 on file with the Idaho Department of Water Resources. 

d. Transfer No. - - - - - -- which produced this right. 
L: . ---- - r - _ _ _  - - - -  _ _  . 

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which 
show ownersh~p. Label document as attachment A. Check appropriate box below: 

Tax Notice Warranty Deed other PURCHASE & SALE AGREEMENT 

3. Source of water B I G  WOOD RIVER tributary to MALAD RIVER 

4. Date or priority 3/24/1883 
. - 

5. Water is used for the following purpose: 

a m o u n t 2 . 7 3 c f s o r  f R R I G A T I O N p u r p o s e s  from APRI3. to L 
(cfs/ac-ft) 
amount for purposes from to 
(cfs/ac-ft) 

. amount for purposes from to 
(cfs/ac-ft) 

6. Total amount of water under right ? 73 - - cubic feet per second and/or acre-feet per annum. 
- -  - 

- 7. Point(s) of Diversion: 
- 

8. Lands irrigated or place of use: - 

Total acres l U 3  - ' 

Local name for diversion 

HIAWATHA HEADGATE #22 
I 

9. Describe any other water rights used for the same purpose as described above NONE 

Lot % 

NW 

% 

S E  

% 

SW 

County 

BLAINE 

Sec. 

20 

Twp. 

3N 

Rge. 

1 8 E  
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10 To your knowledge. has any port~on of this water r~ght undergone a per~od of five or more consecutive years of non-use? 

NO I f  yes, describe 

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED - 
. . 

(If the entire right is to be changed by the applicant, omit pan B and C.) 

1. amount 0.11 cfs for IRRIGATION purposes from A P R I L  1 to NOV. 1 
(cfslac-ft) 
anoum for - -- . - .-.. Z :ur~cses fW3r? ,,,.-. - . - . .- --.--- -. --.- ---- .- 
(cfs/ac-tt) 
amount for purposes from to 
(cislac-tt) , 

2. Point(s) of Diversion: 

3. Lands irrigated or place of use: . , , . . .. . . 

Local name for diversion ,. .- . 

HIAWATHA HEADGATE #22 

.. 
Total acres 4 

Lot 

Twp' 

2N 

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit il there is no change) 

I .  amount 2 . 6 1  for IRRIGATI ON purposes from APRIL 1 to NOV. 1 
(cf s/ac-ft) 
amount for purposes from to 
(cfs/ac-it) 
amount for 

. . . .. . purposes from to 
(cf s/ac-n) . .  - . . -. 

County 

BLAINE 

% 

S E  

Sec. 

20 

2. Point(s) of Diversion: 

Rge' 

18E 

Twp. 

3 N  

% 

SW 

3. Lands irrigated or place of use: 

Rge. 

1 8 E  

% 

NW 

Set' 

9 

SW '/r 

Local name for diversion 

HIAWATHA HEADGATE $22 

Lot 

Totals 

4 .. . 

NE U 

S E ' /r 
SWIL N W  IL 

N E '/r 
NE U 

% 

S E  

SE'A 

N W '/4 

SE'A N W  V. NEU 

4 

NE U 

% 

SW 

NW % SW IL SW I; SE % SE V. NWV. 

lh 

NW 

SW '/. 

Twp. 

3 N  

Sec. 

20 

Rge. 

1 8 E  

County 

BLAINE 
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STATE OF lDAHO 
DEPARTMENT OF WATER RESOURCES 

APPLICATION FOR TRANSFER OF WATER RIGHT 
PART 3 

A. Draw a map or attach a USGS map indicatlng the new polnt(s) of dlverslon andlor the new place of use for rlghts described 
In part 1. Clearly deplct the land by sectlon, townshlp and range number. 

. . . ... . . . . No!; *; Q .?f-::-", 

, ... .- -. . . . . - .,, ,j,,,, . ::.. , . - ,d ppln in in*. "2 ,;" :. 
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B. CHANGES IN NATURE OF USE 

New Nature of Use 

Transfer No. +ao 5 
PART 3 

Amount 
(cf s/ac-ft) 

Period of Use 

2. Quantity and quality of return flows and location of discharge: 

3. Describe effects on other water uses resulting from the proposed change: 

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use 

of the original right. The information con 

I understand that any willful misrepresentations 

Subscribed and sworn to before me this 
3 

commission expires 

. . 
FOR DEPARTMENT USE ONLY 

Transfer contains ' pages and 0 attachments 

Received by b. Date 411 / 9 3  Protest filed by 

Prelim. check by Fee d30 (SO 1~6aa ! 
Receipted by at5 Date 11 -/g- 43 

W d  R2.A Published in A A Copies of protest forwarded by 

Pub. dates 9h5 * %a,)? 3* Hearing held by Date 

Watermaster recommendation requested on Recommended for approval denial 

rec'd. 9/29',9 3 by 

Copy of transfer sent to lien holder 

Q "". *" "-  $$ ,\! ;! >- +: ;i!: 


