DEPARTMENT OF
WATER RESOURGES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWINFALLS

In Re SRBA Subcase No. 37-21974

Case No. 39576
STANDARD FORM 1
OBJECTION

LI S N TV e N N

NAME AND ADDRESS OF PERSONS OBJECTING

Name: Robert J. Struthers

Address: 762 Robert Street
Picabo Route
Bellevue, Idaho 83313

Daytime Phone: 208-788-4613

Name & Address of Attorney, if any:

Josephine P. Beeman
Beeman & Associates, P.C.
409 West Jefferson Street
Boise, Idaho 83702

(208) 331-0950

(208) 331-0954 (fax)

CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT
Robert 1. Struthers

388 Gannett Road
Bellevue, Idaho 83313
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[ object to the following elements as recommended in the Director’s Report.

1. Name and Address
Should be: Robert J. Struthers
762 Robert Street
Picabo Route
Bellevue, Idaho 83313

2 Source
Should be: Ground water
3 Quantity
Should be: 6.34 cfs
4 Priority Date
Should be: April 15, 1981
5 Point(s) of Diversion
Should be: TOIN RI9E Sec 20 SWNW, Blaine County
6 O 1Instream Flow Description
Should be:
7 Purpose(s) of Use
Should be: Irrigation
8 Period of Year
Should be: Irrigation from April 15 to October 31 for 6.34 cfs
9 Place of Use

Should be: TOIN R19E Sec 18 SE Y4, SWNE, and SENE and Sec 19
NENE and NWNE, Blaine County for a total of 320 acres

11. Iobject because:

[0 This water right should not exist.

This water right was not recommended, but should be recommended with the elements
described above.
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REASONS SUPPORTING OBJECTION(S): Enlargement claim 37-21974 should be
recommended as claimed as explained in the April 10, 2002 IDWR file memo for water

rights 37-2593 and 37-2705. The memo is attached.

37-21974 was filed in accordance with Section 42-1426, Idaho Code, to an
enlargement of the use of water under right No. 37-2593. A 20 inch diameter, 170 feet well
was constructed and licensed under right No. 37-2593 with a priority date of Febrary 1,
1957. This license allowed 6.34 cfs of ground water to be diverted and used to irrigate 340
acres in TOIN R19E Sec 20. A second well was constructed later under right No. 37-2705
to provide additional ground water for irrigation of these lands. In the 1970°s the method
of irrigation of these lands was changed from surface to sprinkler. This freed right No. 37-
2593 to be used on an enlarged place of use. Irrigation of the enlarged place of use began

in 1981. See attached map.

The claimant diverted water from the well licensed under right No. 37-2593 to provide
water to irrigate land owned by others in accordance with a lease agreement. The lease
agreement is attached. The landowner has released claim of interest in the enlargement

right.
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VERIFICATION

State of Idaho )
} s8s.
County of Ada }

I, Josephine P. Beeman, after being duly sworn, upon oath, depose and say:

That I am the attorney for the party/claimant filing this objection, as defined by I.C. §§
42-1401A(1) and (6), and that I have read this objection, know its contents, and believe that the

statements are frue to the best of my knowliedge.

il ¥ Boonian
ﬂ@phme/f’ Beeman

November 14, 2007

Subscribed and sworn to before me on:

o " %, b -
\;OTAR '-:.' L Wubhc for the State o‘f Idaho
-} £ esiding at: Boise, Idaho
§ My Commission Expires: July 29, 2008

o o
o 4 OF \'9 “‘\‘

Trapyygaen
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CERTIFICATE OF MAILING

I certify that on November 14, 2007, I mailed the original and copies of this objection,

including all attachments, to the following persons:

1.

QOriginal to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 27067

Twin Falls, ID 83303-2707

2, One copy to the claimant of the water right at the following address:

Name: Robert J. Struthers
Address: 762 Robert Street

Picabo Route
Bellevue, Idaho 83313

Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P. O. Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, MSC 033

Botse, 1D 83724

bbbV Eman

éphme/P Beeman

SF.1 — Objection (37-21974)
Amended 106/16/97
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MEMORANDUM

Date: April 10, 2002
To: File
From: Jeff Peppersack

Re:  Transfer Nos. 68500, 69287, and 69417
Water Right Nos. 37-2593 and 37-2705

Enlargement issues were identified with these transfers. This memo summarizes the
issues, discussions, and potential resolutions.

License 37-2593

This license was issued to R.J. Struthers in 1962 with a priority date of 2/1/1957 for 6.34
cfs for irrigation of 340 acres from ground water. Irrigation use was supplemental to
decreed surface water from Big Wood River.

License 37-2705

This license was issued to R.J. Struthers in 1969 with a priority date of 1/29/1965 for 6.7
ofs for irrigation of 335 acres from ground water. Irrigation use was supplemental to
decreed surface water and license 37-2593 for same lands (generally) as 37-2593. The
license included a condition limiting use to 1005 affyear (3.0 af/acre) when combined
with all other rights appurtenant to the same land.

Transfer 68500 (old no. 5817)

This transfer was filed in June 2000 to change the point of diversion for part of license
377-27705 purchased by applicant — Robert Stilo. The warranty deed conveyed surface
water rights and 0.78 cfs of license 37-2705 (no mention of 37-2593). The transfer was
approved in April 2001 for irrigation of 39 acres with a diversion rate of 0.78 ¢fs. No
enlargement issue was identified, possibly because the purpose of the transfer was simply
to change the point of diversion.

Transfer 69287

This transfer was filed in July 2001 to change the point of diversion for part of license
37-2705 purchased by applicant — John Welsh. The quit claim deed provided surface
water rights and 2.78 cfs of license 37-2705 (no mention of 37-2593). Enlargement was
identified as an issue -- see below for explanation. The transfer is pending at S.0.

Transfer 69417

This transfer was filed in Sept 2001 to change the point of diversion for part of license
37-2705 purchased by applicant — The Smet-Pleasant Family Trust. The warranty deed
does not mention water rights but includes usual language regarding appurtenances to
property. There is also a quit claim deed providing surface surface water rights and 1.10
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cfs of license 37-2705 (no mention of 37-2593). Enlargement was identified as an issue —
see below for explanation. The transfer application was amended twice; once in
November 2001 to include license 37-2593 and again in January 2002 to exclude license
37-2593. The transfer is pending at §.0

Enlargement Issue
The review files for the two pending transfers include correspondence and memos

identifying the enlargement issue. Southern Region met with Struthers (see e-mail in file
from Allen Merritt} to determine the status and plans for license 37-2593 and to discuss
the enlargement issue. Apparently, the farm converted to sprinkler irrigation in 1974 and
since that time license 37-2593 has occasionally been used to supplement other lands
(300 acres or s0). It is evident from information in the file that Struthers intends to retain
ownership of license 37-2593. Jo Beeman, representing Struthers, was part of the
enlargement discussion; she indicated that she had discussed the matter with Dave Tuthill
and believes there may be a way to resolve the enlargement issue. Jo indicated that they
may file a transfer related to license 37-2593 and an extension to avoid forfeiture.

At this point in time, it does not appear that enlargement is occurring except, perhaps,
during those occasions when the water is used to supplement other lands (expansion
claim may resolve that). Itis evident that enlargement would occur if license 37-2593 is
transferred to other lands/uses without 37-2705. Mr. Welsh called me on March 20 and
his attorney, Jim Speck, called me on the same day to discuss Mr. Welsh’s pending
transfer. Iindicated that the potential enlargement issue needs to be resolved prior to
processing the pending transfers. Matt Howard (working with Jo Beeman) called me the
same day to discuss the issue and suggested we meet to discuss further.

Meeting of April 9

Jo Beeman and Matt Howard, representing Mr. Struthers, met with Dave Tuthill and
myself to discuss the enlargement issue. Matt indicated that Mr. Struthers converted
from gravity irrigation to sprinkler irrigation sometime between 1974 and 1976 and was
able to utilize water under license 37-2593 on other lands (those other lands also had
surface water rights). We discussed the possibility of an enlargement claim for those
lands. Matt indicated that Mr. Struthers was interested in moving the enlargement water
right, once established, to other lands. The question that arose was: how can Mr.
Struthers move the enlargement right and disconnect it from the original system under
37-2593, since 37-2593 could not be moved out from under 37-27057 Since parcels of
land have already been sold off (along with parts of right 37-2705), the preferred method
of creating a permissibie place of use under all three rights and splitting off proportional
amounts of all three rights was no longer an option, The resolution appears to be
relinquishment of 37-2593 as the enlargement right is transferred away. I had previously
discussed this possibility with Glen and he indicated that it would be a reasonable
solution. Matt indicated that they would need to file an enlargement claim and show
ownership and evidence of the development, and pursue decree of the enlargement claim
prior to its transfer. Once decreed, they could file the transfer to move the enlargement
right and relinquish 37-2593. The enlargement right would, in effect, be a stand alone

HIY o i




right with a 1970’s priority, but would include the standard enlargement conditions
regarding the 1994 priority date relative to other rights.

Since the enlargement place of use includes surface water rights, the final discussion item
was the transfer of the enlargement right to other lands. [indicated that a supplemental
right could be transferred to other lands that include similar primary rights. A
supplemental irrigation right cannot become a primary right unless it can be shown that
there is no ultimate enlargement of the water rights.

Pending Transfers

Processing can proceed for the pending transfers related to license 37-2705, since they
are simply for a change in point of diversion and the enlargement issue does not appear to
be a problem at this point.
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WATER RIGHT LEASE

1. PARTIES; The names and addresses of the parties to this Lease are:

LESSOR: Robert 1. Struthers, Jr.
388 Ganneti Road
Bellevue, Idaho 83313
{hereinafter “Lessor”)

LESSEE: Robert E. Gardner and Kathryn A, Gardner, husband and wife,
Box 476
Beilevue, Idaho 83313
{hereinafier “Lesses”}

2. DESCRIPTION OF LEASED WATER RIGHT: Pursuant to the terms of this Lease,

Lessor leases to the Lessee that certain ground water expansion right which was developed prior
to November 19, 1987, as an expansion of ground water right license no. 37-2593 for beneficial
use upon and irrigation of 300 acres of land located within the following place of use situated in
Blaine County, Idaho:

TOIN R19E § 18 SWNE, SENE, NESE, NWSE, SWSE, SESE
TOIN R19E § 19 NENE, NWNE

and with the same point of diversion as ground water right license no. 37-2593 (hereinafter “the
ground water expansion right™). This Lease confers no right upon Lessee to use ground water

right license no. 37-2593, such right expressly being reserved to Lessor. QIQ;‘&
3 RENTAL: Lessee agrees to pay to Lessor the amount of $_pacweqe MQT&Q_PW/ES

payment for use of the ground water expansion right during the term of this Lease. The terms of
payment are as follows: __(La

4, TERM OF THIS LEASE: The term of this Lease shall commence on 41»:&] af

, 20077 and shall automatically and without notice terminate on _¢J¢ Fosfe 1,
2002 . The term of this Lease may be extended or renewed only upon written agreement of
Lessor and Lessee, and neither shall be under any obligation to consent to such extension or
renewal.
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5. OBLIGATIONS OF THE LESSEE: The Lessec agrees to perform the following
obligations at the Lessee’s expense:

{a) To apply the ground water expansion right to beneficial use for the purpose of irrigation
during the term of this Lease.

{b) To indemnify, save and hold harmless the Lessor from and for any and all losses, claims,
actions, judgments for damage or injuries to persons or property and losses and expenses
caused or incurred by Lessee, its agents, employees, guests and business iavitees as a
result of or in anyway related to Lessee’s diversion of, or application fo beneficial use,
the ground water expansion right.

(c) To repair and replace the water distribution systems that may be damaged due to accident

or negligence of the Lessee, its agents, employees, guests and business invitess.

6. OBLIGATIONS OF THE LESSOR: The Lessor agrees i perform the following
obligations:

(&) To allow the Lesses the right to the exclusive use of the ground water expansion right
during the term of this Lease; provided however, that Lessor shall in no way be liable for,
and shall be held harmless by Lessee, from any loss sustained by Lessee as a result of {3}
administration of the ground water expansion right, including the curtailment thereof, by
the Idaho Department of Water Resources and its agents, imcluding the watermaster, if
any (hereinafter collectively referred to as “IDWR”), and (i1} failure of the well and
diversion system to produce a sufficient quantity of water to irrigate the place of use of
the ground water expansion right. It is expressly acknowledged that Lessee has inspected
the well and diversion system and has evaluated the risks associated with the
administration of the ground water expansion right by IDWR pursuant to Idaho law and
hereby assumes any and all risks of loss associated with the use of the existing well,
diversion system, and ground water expansion right.

(b) To allow Lessee access to the well and diversion system for the ground water expansion
right during the term of this Lease.

7. NO PARTNERSHIP BETWEEN LESSOR AND LESSEE: This Lease shali not be
construed as creating the relationship of partners, joint venturers, principal and agent, or any
other form of joint enterprise between Lessor and Lessee. Neither party shall be liable for any
debts or obligations incurred by the other, and neither party shall have authority to bind the other
in any contract with third parties.

8. DEFAULT BY THE LESSEE: The happening of any of the following events shall
constitute a defanlt by the Lesses under this Lease:
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(a) Delinquency in the payment of rent or on hreach by the Lessee of any of the terms,
covenants and conditions of this Lease.

(b) An attempt by Lessee to sublease the ground water expanston right or any part thereof
without the prior written congent of Lessor.

{c) An attempt by Lessee to assign Lessee’s rights under this Lease without the prior
written consent of the Lessor,

If a default oecurs, Lessor may immediately upon serving Lessee with a notice of default retake
the ground water expansion right and prevent further delivery of the ground water exXpasIon
right to Lessee.

If within fifteen {15) days from the date of service of the notice of default, Lessee cures the
default and provides notice to Lessor of such cure, Lessor shall allow Lessee to receive delivery
of the ground water expansion right pursuant to the terms of this Lease.

If within fifieen (15) days from the date of service of the notice of default, Lessee fails to provide
Lessor with notice that the default has been cured, this Lease shall automatically and without
further notice terminate, and Lessor shall be entitled to keep all rental payments or other
proceeds paid by Lessee to Lessor pursuant to this Lease as liquidated damages, which damages
shall be deemed in addition to, and not & limitation of, all other remedies at law and equity
available to Lessor as a result of Lessee’s default under this Lease.

3. TIME IS OF THE ESSENCE: Time s of the essence of this Lease.

10.  WAIVER: It is agreed that the waiver by the Lessor of any breach of any covenant,
condition or stipulation contained in this Lease shall not be considered to be a waiver of any
subseguent breach of the same or any other covenant, condition or stipulation of this Lease nor
affect or prejudice any of the rights or remedies of the Lessor under this Lease.,

i1, ASSIGNMENT: This Lease cannot be assigned, transferred or sublet, either wholly or in
part, by the Lessee without the written consent of the Lessor. Lessor specifically retains the right
to refuse to allow the assignment, transfer or sublease of the obligations under this Lease for
sound business reasons. Lessor further retains the right to hold Lessee responsible should any
subtenant or sublessee fail to perform under the terms of this Lease. Any assignment, transfer or
sublease shall be void if the Lessor does not consent in advance. The Lessor may assign any or

all rights of the Lessor under this Lease.

12. FURTHER ASSURANCES: Lessee expressly acknowledges and agrees that Lessee’s
rights to the ground water expansion right are limited by the terms of this Lease and that Lessee
has not heretofore and shall not subsequent to the date of this Lease make any claim in any
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administrative or judicial tribunal, including the Snake River Basin Adjudication, of any right of
ownership, title or interest in or to the ground water expansion right apart from the leaschold
interest created by this Lease.

13. ORDINANCES AND STATUTES: Lessee shall comply with all state statutes and
administrative rules now enforced, or which may hereafier be enforced, pertaining to the use of
the ground water expansion right by Lessee,

14. INDEMNIFICATION OF LESSOR: Lessor shall not be liable for any damage or injury
to Lessee, ot to any other person, or to any praperty occurring as a result of Lessee’s use of the
ground water expansion right, and Lessee agrees to hold Lessor harmless from any loss, damage,
liability or claims for damages of any nature, no matter how caused.

15 GOVERNING LAW: This Lease shall be governed by the laws of the State of Idaho.

16. INTERPRETATION: All parties hereto have either: (i) been represenied by separate
leaal counsel; or (ii) have had the opportunity to be so represented. Thus, in all cases, the
language herein shall be construed simply and in accordance with its fair meaning and not
strictly For or against a party, regardless of which party prepared or caused the preparation of this
Lease.

17. INVALID PROVISION: The invalidity or unenforceability of any particular provision
of this Lease shall not affect the other provisions of this Lease, and this Lease shall be construed
as if any invalid or unenforceable provision were omitted,

18,  SECTION TITLES: The underlined paragraph headings used in this Lease are for
convenient reference and shall not be resorted to for the interpretation of this Lease.

19. SUCCESSORS AND ASSIGNS: This Lease shall be binding upon and shal! inure to the
benefii of the parties and their respective heirs, successors and assigns.

20.  ATTORNEY FEES AND COSTS: Inthe event either party shall commence an action in
any court or administrative tribunal relating to the interpretation or enforcement of any provision
of this Lease, the prevailing party to such action shall be entitled to reimbursement of all attorney
fees and costs reasonably incurred by such party in defending or prosecuting such action.
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21, NOTICE: Any notice to be given to either parly to this Lease shall be deemed to have
been sufficiently given by being personally served or by mailing said notice with postage prepaid
thereon by certified matl, return receipt requested, addressed to the party at ihe address shown on
the first page of this Lease or at any other address subsequently designated in writing and served
by one party on the other party.

22, TIME FOR PERFORMANCE: Wherever under the terms of this Lease the time for
performance falls upon a Saturday, Sunday, or legal holiday, such time for performance shall be
extended to the next business day.

23. COUNTERPARTS: This Lease may be executed in counterparts, sach of which shall
constitute an original, but all together shall constitute one and the same Lease.

24, ENTIRE AGREEMENT: This instrument contains the entire agreement between the
parties as to the terms of this Lease, and no prior agresment, communication, or understanding
pertaining to the terms of this Lease shall be effective or used for any purpese whatsoever.

IN WITNESS WHEREOQF, the undersigned have caused this Lease to be executed the
LY dayof ’_TUL&;/ _Jo02

LESSOR: LESSEE;
ROBERT J. STRUTHERS, IR ROBERT E. GARDNER

KATHRYN A. GARDNER
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STATE OF [DAHO )

)88
County of _fzizgj

On thig géj H day of "j; 1y , 20024, before me, 2 Notary Public for the State
of 1daho, p perqonaiiy appeared ROBERT 1. S’E‘RUTH"ERS IR known to me to be the person
whose name is subscribed to the foregoing document, and acknowiedged o me that he signed the

Ralre.
2 z’-{(, &fd—:"sﬁ?’%%
KATIE BRECKENRIDGE Nothey-Pub

KATIE - : i os/ﬁ{daho —
t  NOTARYPUBLIC ¢ Residing at )
£ STATE OF IDAHG £ Commission Expiresr {f . &5

----------------------

STATE OF IDAHO )

8s.
County ofggj Bl )

Onthis ¢/ «l“ day oﬂ/ui.‘;u , 20022, before me, & Notary Public for the State
of 1daho, personally appeared ROBERT E. GARDNER known to me to be the person whose
name is subscribed to the foregoing document, and acknowledged to me that he signed the same.

%Jﬂ% #z&fé4ma‘£ ~

....................................... wk Natasy PublictorAdaho
. KATIE BRECKENRIDGE § Residing at “H@ARD “LOA B
NOTARY PUBLIC £ Commission Explras, 1]l
STATE OF IDAHO ¢ o

..................

WATER RIGHT LEASE --6




STATE OF IDAHO )
JLLN

County of f‘_?g;' L)

On this

"~ dayof (;E{Lﬁ" , 2()0{_5,;, before me, 2 Motary Public for the State

of Tdaho, personally appeared KATHRYN A. GARDNER known to me o be the person whose
name 18 subscribed to the foregoing document, and acknowledged to me that she signed the

sarme.

% KATIE BRECKENRIDGE |

NOTARY PUBLIC £

STATE OF IDAHD

....................

X
L

£,

S O v W N oy
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WATER RIGHT LEASE

L. PARTIES: The names and addresses of the parties to this Lease are!

LESSOR:  Robert §, Struthers, Jr. ©
348 Gannest Road
Relievue, Idaho 83313
(hereinafier “Lessor™}

LESSEE: Roberi E. Gardner and Kathryn A. Gardner, husband and wife,
Box 470
Bellevue, Idaho 83313
(hereinafter “Lessee”)

2. DESCRIPTION OF LEASED WATER RIGHT: Pursuant to the terms of this Lease,
Lessor leases to the Lessee that certain ground water expansion right which was developed prior
to November 19, 1987, as an expansion of ground water right license no. 37-2593 for beneficial
use upon and irrigation of 300 acres of land located within the following place of use situated in
Blaine County, Idabo:

TOIN R19E § 18 SWNE, SENE, NESE, NWSE, SWSE, SESE
TOIN R19E § 19 NENE, NWNE

and with the same point of diversion as ground water right license no. 37-2593 {hereinafter “the
ground water expansion tight”). This Lease confers no right upon Lessee fo use ground water
right license no. 37-2593, such right expressly being reserved to Lessor.

Puwio L3070 £
3. RENTAL: Lessee agrees to pay to Lessor the amount of $_Zegive 1= igepen 88

payment for use of the ground water expansion right during the term of this Lease. The terms of
payment are as follows: A pur

s, TERMOF THISLEASE: The term of this Lease shall commence on _Juteg /7

, 200 3, and shall automatically and without notice terminate on e, £

2003 . The term of this Lease may be extended or renewed only upon wiitten agreement of
Lessor and Lessee, and neither shall be under any obligation to consent to such extension or
renewal,
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3. OBLIGATIONS OF THE LESSEE: The Lessee agrees fo perform the following
obligations at the Lessee’s expense:

{a) To apply the ground water expansion right to beneficial use for the purpose of rrigatton
during the term of this Lease.

() To indemnify, save and hold harmless the Lessor from and for any and all losses, claims,
actions, judpgments for damage or injuries to persons or property and losses and expenses
caused or incurred by Lassee, is agents, smployees, guests and business Invitees as a
result of or in anyway related 1o Lessee’s diversion of, or application to beneficial use,
the ground water expansion right. '

{c} To repair and replace the water distribution systems that may be damaged due 10 accident

or negligence of the Lesses, its agents, employees, guests and business invitees.

6. OBLIGATIONS OF THE LESSOR: The Lessor agrees to perform the following
obligations:

(a) To allow the Lessee the right to the exclusive use of the ground water expansion right
during the term of this Lease; provided however, that Lessor shall in no way be liable for,
and shall be held harmless by Lessee, from any loss sustained by Lessee as a result of (i)
administration of the ground water expansion right, including the curtailment thereof, by
the Idaho Department of Water Resources and ifs agents, including the watermaster, 1f
any (hereinafier collectively referred to as “IDWR™), and (ii} failure of the well and
diversion system to produce a sufficient quantity of water to irrigate the place of use of
the ground water expansion right. it is expressly acknowledged that Lessee has inspected
the well and diversion sysiem and has evaluated the nisks associated with the
administration of the groond water expansion right by IDWR pursuant to Idaho law and
hereby assumes any and all risks of loss associated with the use of the existing well,
diversion system, and ground water expansion right.

{b) To allow Lessee access o the well and diversion system for the ground water expansion
right dusing the term of this Lease.

7. NGO PARTNERSHIP BETWEEN LESSOR AND LESSEE: This Lease shall not be
construed as cregting the relationship of partners, joint venturers, principal and agemt, or any
other form of joint enterprise between Lessor and Lessee. Neither party shall be liable for any
debts or obligations incurred by the other, and neither party shall have authority to bind the other
in any contract with third parties.

8. DEFAULT BY THE LESSEE: The happening of any of the following events shail
constitute a default by the Lessee under this Lease:
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{8} Delinguency in the payment of rent or on breach by the Lessee of any of the terms,
covenants and conditions of this Lease,

{(b) An attempt by Lessee to sublease the ground water expansion right or any part thereof
without the prior written consent of Lessor.

{c) - An atiempt by Lessee {0 assign Lessee’s rights under this Lease without the prior
written congeni of the Lessor, ’

If a defauit ocours, Lessor may innediately upon serving Lessee with a notice of default retake
the ground water expansion right and prevent further delivery of the ground water expansion
right to Lessee.

If within fifieen (15) days from the date of service of the notice of defauli, Lessee cures the
default and provides notice to Lessor of such cure, Lessor shall allow Lessee to receive delivery
of the ground water expansion right pursuant to the terms of this Lease.

If within fifteen {15} days from the date of service of the notice of default, Lessee fails o provide
Lessor with notice that the default has been cured, this Lease shall automatically and without
further notice terminate, and Lessor shall be entitled to keep all rental payments-or other
proceeds paid by Lessee to Lessor pursuant to this Lease as liquidated damages, which damages
shall be deemed in addition to, and not a limitation of, all other remedies ai law and equity
available to Lessor as a resuli of Lessee’s default under this Lease.

9, TIME IS OF THE ESSENCE: Time is of the essence of this Lesse.

19, WAIVER: It is agreed that the waiver by the Lessor of any breach of any covenant,
condition or stipulation contained in this Lease shall not be considered to be & waiver of any
subsequent breach of the same or any other covenant, condition or stipulation of this Lease nor
affect or prejudice any of the rights or remeadies of the Lessor under this Lease,

I1.  ASSIGMNMENT: This Lease cannot be assigned, transferred or sublet, either wholly or in
part, by the Lessee without the written consent of the Lessor. Lessor specifically retains the right
o refuse to allow the assignment, transfer or sublease of the obligations under this Lease for
sound business reasons. Lessor further retains the right to hold Lessee responsible should any
subtenant or sublessee fzil to perform under the terms of this Lease. Any assignment, transfer or
sublease shali be void if the Lessor does not consent in advance. The Lessor may assign any or
all rights of the Lessor under this Lease.

12. FURTHER ASSURANCES: Lessee expressly acknowledges and agrees that Lessee’s
rights to the ground water expansion right are limited by the terms of this Lease and that Lessee
has not heretofore and shall not subsequent to the date of this Lease make any claim in any
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administrative or judicial tribunal, including the Snake River Basin Adpudication, of any right of
ownership, title or interest in or to the ground water expansion right apart from the leaseheld
interest ereated by this Leass.

13. ORDINANCES AND STATUTES: Lessee shall comply with ali state siatures and
administrative rules now enforced, or which may hereafter be enforced, pertaining 1o the use of
the ground water expansion right by Lessee.

4. INDEMNIFICATION OF LESSOR: Lessor shall not be liable for any damage or injury
to Lessee, or to any other person, or to any property occurring as a result of Lessee’s use of the
around water expansion right, and Lesses agrees to hold Lessor harmless from any loss, damage,
fiability or claims for damages of any nature, no matter how caused.

15, GOVERNING LAW: This Leasce shall be governed by the laws of the State of tdaho.

16 [INTERPRETATION: All partics hereto have either: (i) been represented by separate
legal counsel; or (ii) have had the opportunity to be so represented. Thus, in all cases, the
language herein shall be construed simply and ir accordance with its fair meaning and not

strictly for or against a party, regasdless of which party prepared or caused the preparation of this
Lease.

17. INVALID PROVISION: The invalidity or unenforceability of any particular provision
of this Lease shall not affect the other provisions of this Lease, and this Lease shall be construed
as if any invalid or unenforceable provision were omitted.

18.  SECTION_TITLES: The underlined paragraph headings used in this Leass are for
convenient reference and shall not be resorted to for the interpretation of this Lease.

19.  SUCCESSORS AND ASSIGNS: This Lease shall be binding upon and shall inure to the
benefit of the parties and their respective heirs, successors and assigns,

20, ATTORNEY FEES AND COSTS: In the event either party shall commence an action in
any court or administrative tribunal relating to the interpretation or enforcement of any provision
of this Lease, the prevailing party to such action shall be entitled to reimbursement of all attorney
fees and costs reasonably incurred by such party in defending or prosecuting such action.
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21, NOTICE: Any notice fo be given to either party 1o this Lease shall be deemed to have
been sufficiently given by being personally served or by mailing said notice with postage prepaid
thereon by certified mail, return receipt requested, addressed to the party at the address shown on
the first page of this Lease or &t any other address subsequently designated in writing and served
by one party on the other party.

22, TIME FOR PERFORMANCE: Wherever under the terms of this Lease the time for
performance falls upon a Saturday, Sunday, or legal holiday, such time for performance shall be
extended to the next business day.

23, COUNTERPARTS: This Lease may be executed in counterparts, éach of which shall
constitute an original, but all together shall constitute one and the same Lease.

24, ENTIRE AGREEMENT: This instrument contains the entire agreement between the
parties as to the terms of this Lease, and no prior sgreement, communication, or understanding
pertaining to the terms of this Lease shall be effective or used for any purpose whatsoever.

IN WITNESS WHEREOF, the undersigned have caused this Lease to be executed the
[2 day of ,jé'c’bv?/f OB 2

LESSOR: LESSEE:
Gz (S) g D= Aile
ROBERT ¥ STRUTHERS, IR. ROBERT E. GARDNER

K itig) o Popusss)

KATHRYR A. GARDNER
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STATE OF IDAHO )

} 55.
County of } Loyt )
. ‘TJJ,, peﬁ‘/’ L ' .
Onthis 7> dayof "l , 20073 , before me, a Motary Public for the State

of Idaho, personally appeared ROBERT J. STRUTHERS, IR, known to me to be the DErson
whose name is subscribed to the foregoing document, and acknowledged to me that he signed the

same.
; A N ‘e
SR oo gt s kN *\%ﬁ’{ L/ﬂg;@/ﬁ"/ T c’éi}i_-
§ KATIE BRECKENRIDGE § Notaey-Public £t Idaho
NOTARY PUBLIC § Residing ar_-[4afey T OAHD
% STATE OF IDAHD Commission Expires; u’ ) /.,m:

~beleafataforlefainlfnfntntniaTnbalnfbybatntn

STATE OF IDAHO )

- 58,
County of{ ';;gy» )

On this I'TI’ day of ...&Lfi.,{"” , 2003, before me, a MNotary Public for the State
of 1daho, personally appeared ROBERT E. GARDNER known to me to be the person whose
name is subscribed to the foregoing document, and acknowledged to me that he signed the same.

%u f‘m';f/z(ﬁ/i"’”’f"“é("—'

g fgfnfiinfinfes i Nb@g Publit for Idaho

iy
1 KATIE BRECKENRIDGE Residing at PI0.ARm —TOOHR
:f; NOTARY PUBLIC y Commission Expires: lJ J ol /ﬁ:&
% STATE OF IDAHO L
ki

S i e et et i
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STATE OF IDAHO
}58.

County of E} RYLY IR

On this __| _ﬂ'ﬁ* day of ~ /s v , 2007 | before me, a Notary Public for the State
of [daho, personally appeared KATHRYN A. GARDNER lmown o me to be the person whose
nare is subscribed to the foregoing document, and acknowledged to me that she signed the

same.
%WWW“W : 3
f KATE BRECKENRIDGE § A ittt L o i
§ NGTARY PUBLIC 1\5@1&!? ?ubhc for Idaho v
_ STATEOF !DAH{} Residing at' P, d AR, —TOHo
,,,,,,,,,,,,,,,,,,,,,,,,,,, e Commiission Expires: ~ ! # ;/@5/
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WATER RIGHT LEASE

i PARTIES: The names and addresses of the parties to this Lease are:

LESSOR: Robert J. Struthers, Jr.
388 Gannstt Road
Betlevue, idahio 83313
{(hereinatter “Lessor™)

LESSEE: Robert E. Gardner and Kathryn A. Gardner, husband and wife,
Box 470
Beliovue, Idaho 83313
{hersinafter “Lessee”)

2. DESCRIPTION OF LEASED WATER RIGHT: Pursuant to the terms of this Lease,
Lessor leases to the Lessee that certain ground water expansion right which was developed prior
to November 19, 1987, as an expansion of ground water right license no, 37-2593 for beneficial
use upon and irrigation of 300 acres of land located within the following place of use situated in
Blaine County, idaho:

TOIN R19E § 18 SWNE, SENE, NESE, NWSE, SWSE, SESE
TOIN R19E § 19 NENE, NWNE

and with the same point of diversion as ground water right license no. 37-2593 (hereinafter “the
ground water expansion right”). This Lease confers no right upon Lessee to use ground water
right ficense no. 37-2593, such right expressly being reserved to Lessor.

j,”‘;,{”p oz Bitf
3. RENTAL: Lessee agrees to pay to Lessor the amount of $_itwp £e£4:2 IF pE€0 &2 a5
payment for use of the ground water expansion right during the term of this Lease. The terms of
payment are as follows: A Aus

4 TERMOF THIS LEASE: The term of this Lease shali commence on  ée/y 2-6
2004, and shall automaticaily and without notice terminate on Ocrotefr L

200, The term of this Lease may be extended or renewed only upon written agreement of
Lessor and Lessee, and neither shall be under any obligation to consent to such extension or
renewal.
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5. OBLIGATIONS OF THE LESSEE: The lLessee agrees to perform the following
obligations at the Lessee’s expense:

(a} To apply the ground water expansion right to beneficial use for the purpose of irrigation
during the teom of this Lease.

() To indemnify, save and hold harmless the Lessor from and for any and all losses, claims,
actions, judgments for damage or injuries to persons or property and losses and expenses
caused or incurred by Lessee, its agents, employess, guests and business inviess 23 &
result of or in anyway related to Lessee’s diversion of, or application to beneficial use,
the ground water expansion right.

{c} To repair and replace the water distribution systems that may be damaged due to accident
or neghigence of the Lessee, its agents, employees, guests and business invitees

6. OBLIGATIONS OF THE LESSOR: The Lessor agrees to perform the foliowing
obligations:

{2) To allow the Lessee the tight to the exclusive use of the ground water expansion right
during the term of this Lease; provided however, that Lessor shall in no way be liable for,
and shall be held harmiess by Lessee, from any loss sustained by Lessee as a result of {i}
administration of the ground water expansion right, including the curtailment thereof, by
the Idaho Depariment of Water Resources and its agents, including the watermaster, if
any (hereinafter collectively referred to as “IDWR”), and (ii) failure of the well and
diversion system to produce a sufficient quantity of water to irrigate the place of use of
the ground water expansion right. Tt is expressly acknowledged that Lessee has inspected
the well and diversion system and has evaluated the risks associated with the
administration of the ground water expansion right by IDWR. pursuant to Idaho law and
hereby assumes any and all risks of loss associated with the use of the existing well,
diversion system, and ground water expansion right.

(b) To allow Lessee access to the well and diversion system for the ground water expansion
right during the term of this Lease.

7 NO PARTNERSHIP BETWEEN LESSOR AND LESSEE: This Lease shall not be
construed as creating the relationship of partners, joint venturers, principal and agent, or any
other form of joint enterprise betwean Lessor and Lessee. Neither party shall be liable for any
debts or obligations incurred by the other, and neither party shall have authority to bind the other
in any contract with third parties.

8. DEFAULT BY THE LESSEF: The happening of any of the following events shall
constitute a default by the Lessee under this Lease:
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6.

(0 b oeIEnLy, S8ve and ot harmdess the Lessor o and for any and all lossss, claims,

actions, judgments for damage or injuries to persons or property and losses and expenses
caused or incwred by Lessee, s agents, emplovees, guests and business invitees as a
result of or in anyway related to Lessee’s diversion of, or apphication to beneficial use,
the ground water expansion right.

{c} To repair and replace the water distribution systems that may be damaged due 1o accident

or negligence of the Lessese, its agents, employees, guests and business invitees.

OBLIGATIONS OF THE LESSOR: The Lessor agrees to perform the following

obligations;

7.

{2} To allow the Lessee the right o the exclugive use of the ground water expansion right

during the term of this Lease; provided however, that Lessor shall in no way be liable for,
and shall be held harmiess by Lessee, from any loss sustained by Lessee as a result of (3)
administration of the ground water expansion right, including the curiailment thereof, by
the Idaho Department of Water Resources and its agents, including the watermaster, if
any (hereinafter collectively referred {o as “IDWR”), and (ii) failure of the well and
diversion system to produce a sufficient quantity of water to irrigate the place of use of
the ground water expansion right. ¥ is expressly acknowledged that Lessee has inspecied
the well and diversion system and has evaluated the nsks associated with the
administration of the ground water expansion right by IDWR pursuant to Idaho law and
hereby assumes any and all risks of loss associated with the use of the existing well,
diversion system, and ground water expansion right.

{(b) To allow Lessee access to the well and diversion system for the ground water expansion

right during the term of thig Leage.

NO PARTNERSHIP BETWEEN LESSOR AND PESSEER: This Lease shall not be

construed as creating the relationship of partners, joint venturers, principal and agent, or any
other form of joint enterprse between Lessor and Lessee, Neither party shall be Liable for any
debts or obligations incurred by the other, and neither party shall have authority to bind the other
in any contract with third parties.

8.

DEFAULT BY THE LESSEE: The happening of any of the following events shall

constitute a defauli by the Lesses under this Lease:

WATER RIGHT LEASE —2
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FURTHER ASSURANCES: Lessee expressly ackrmowledges and agrees that Lessee’s

rights to the ground water expansion right are limited by the terms of this Lease and that Lessee
has not heretofore and shall not subsequent to the date of this Lease make any claim in any
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administrative or judicial tribunal, including the Snake River Basin Adjudication, of any right of
ownership, title or interest in or to the ground water expansion nght apart from the leasehold
intersst created by this Lease.

13, ORDINANCES AND STATUTES; Lessee shall comply with all state statuies and
administrative rules now enforced, or which may hereafier be enforced, pertaining to the use of
the ground water expansion right by Lessee.

14. INDEMNIFICATION OF LESSOR: Lessor shall not be liable for any damage or injury
to Lessee, of to any other person, or to any property occurring as a result of Lessee’s usc of the
ground water expansion right, and Lessee agrees to hold Lessor harmless from any loss, damage,

Hability or claims for damages of any nature, 5o metier how caused,

15, GOVERNING LAW: This Lease shall be governed by the laws of the State of daho.

16. INTERPRETATION: All parties hereto have either: (i) been represented by separate
tegal counsel; or (if) have had the opportunity to be so represented. Thus, in all cases, the
language herein shall be construed simply and in accordance with its fair meaning and not
strictly for or against a party, regardiess of which party prepared or caused the preparation of this
Lease.

17. INVALID PROVISION: The invalidity or unenforcesbility of any particular provision
of this Lease shall not affect the other provisions of this Lease, and this Lease shall be consirued
as if any invalid or unenforceable provision were omitted.

18.  SECTION TITLES: The underfined paragraph headings used in this Lease are for
convenient reference and shall not be resorted to for the interpretation of this Lease.

19, SUCCESSORS AND ASSIGNS: This Lease shall be binding upon and shall inure to the
benefit of the pariies and their respective heirs, successors and assigns.

20. ATTORNEY FEES AND COSTS: In the event either party shall commence an action in
any court or administrative tribunal relating to the interpretation or enforcement of any provision
of this Lease, the prevailing party to such action shall be entitled to reimbursement of all attorney
fees and costs reasonably incurred by such party in defending or prosecuting such action.
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21.  MNOTICE: Any notice to be given to either party to this Lease shall be deemed to have
been sufficiently given by being personally served or by mailing said notice with postage prepaid
thereon by certified mail, return receipt requested, addressed to the party at the address shown on
the first page of this Lease or at any other address subsequently designated in writing and served

by one party on the other party.

22, TIME FOR PERFORMANCE: Wherever under the terms of this Lease the time for
performance falls upon a Saturday, Sunday, or legal holiday, such time for performance shall be
extended o the next business day.

23 COUNTERPARTS: This Lease may be executed in counterparts, each of which shall
constitute an original, but all together shall constitute one and the same Lease.

74 ENTIRE AGREEMENT: This instrument comtains the entire agreement between the
parties as to the terms of this Lease, and no prior agreement, communication, or understanding
pertaining to the terms of this Lease shall be effective or used for any purpose whatsoever.

N WITNESS WHEREOF, the undersigned have caused this Lease to be executed the
28 dayof ﬁ_!-{h];’ AEXIF ,

LESSOR: LESSEE:
0%
gﬁb ; Y 9,»@- M»{ A«ang/
ROBERT J.'STRUTHEXKS, JR. ROBERT E. GARDNER

/{WJ Q. Apratee

KATHRYN A GARDNER
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STATE OF IDAHO )

} ss.
County of 4 Layw& )
Onthis 2§ day of Tudl Ve . 200 Y | before me, a Notary Public for the Biate

of 1daho, personally appeared ROBERT J. STR RS, IR, known to me 1o be the person
whose pame is subscribed to the foregoing document, and acknowledged to me that he signed the

same.

ary I Pubhc or Idaho N

£ NOTARY PUBLIC Residing at A cao, 20 g

B st et o oo B o et o f g o .,ﬁ“
$ KATIE BRECKENRIDGE %
®

o

3 y _ Conpmission Expires: /Al d5
STATE OF IDAHO }
}ss.
County of BEAwE )
Onthis ¥  dayof Ju i‘f , 200¢/ | before me, a Notary Public for the State

of Idaho, personally appesred ROBERT E. GARDNER. known to me to be the person whose
name is subscribed to the foregoing document, and acknowledged to me that he signed the same.

C:\f?@ )%QMM%%
KATIE BRECKENRIDGE | Notary-Fublic for Idaho
NOTARY PUBLIC 3 Residingat /v cAap, mwaso
' STATE OF IDAHO Commission Expires; ie ST
D ORI SRR X
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STATE OF IDAHG )

‘ Iss.
County of Bldne )

Onthis _ 28 day of Y o , 2004/, before me, a Notary Public for the State
of Idaho, personally appeared KATHRYN A GARDNER known to me to be the person whose

name is subscribed to the foregoing document, and acknowledged to me that she signed the
same.

S
AR - W I v P~ dﬁf/g_@_w
£ KATIE BRECKENRIDGE 7 Notas Public fof fdaho
g NOTARY PUBLIC & Residing at P cto | _Ead Ao

STATE OF IDAHO % Commission Fxpires: INITS

rlmfatintatitofafnbabyblnfmtatalalalallaly
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WATER RIGHT L.EASE

1. PARTIES: The names and addresses of the pariies {0 this Lease are:

LESSOR: Robert 1 Struthers,
388 Gannett Road
Believue, Idaho 83313
(hereinafier “Lessor’}

LESSEE: Robert E. Gardner and Kathryn A. Gardner, hushand and wite,
Box 476 /1 2w
Haley Ballewus Idaho 83343
{hereinafter “Lessec”}

Z DESCRIPTION OF LEASED WATER RIGHT: Pursuant to the terms of this Lease,
Lessor leases 1o the Lessee that ¢ertain ground water expansion right which was developed prior
to November 19, 1987, as an expansion of ground water right license no. 37-2593 for beneficial
use upon and irrigation of 300 acres of land focated within the following place of use situated in
Blaine County, Idaho:

TOINRISE § 18 SWNE, SENE, NESE, NWSE, SWSE, SESE
TOINRIOE § 19 NENE, NWNE

and with the same point of diversion as ground water right license no. 37-2593 {hereinafter “the
ground water expansion right”). This Lease confers no right upon Lessee to use ground water
right license no. 37-2593, such right expressly being reserved to Lessor.

ey \| MMEL

3. RENTAL: Lessee agrees to pay to Lessor the amount of § P&,{f ; (ot P/ as
payment for use of the groungd water expansion right during the term of this Lease. The terms of

payment are as follows: _&;__L-

4. TERM OF THIS LEASE: The term of this Lease shall commence on Atidpes [/

. 2005 and shall automatically and without notice terminate on 2(To8ER 2z .

200 57 The term of this Lease may be extended or renewed only upon written agreement of
Lessor and Lessee, and neither shall be under any obligation to consent to such extension or
renewal.
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5. OBLIGATIONS OF THE LESSEE: The Lessee agrees to perform the following

obligations at the Lessee’s expense:

{a) To apply the ground water expansion right to heneficial use for the purpose of irmigation
during the term of this Lease.

{b) To indemnify, save and hold harmiess the Lessor from and for any and all losses, claims,
actions, judgments for damage or injuries to persons or Property and losses and expenses
caused or incurred by Lessoe, its agents, employess, guests and business invitees as 4
resuit of or in anyway related to Lessee’s diversion of, or application to beneficial use,
the ground water sxpansion right.

(c} To repair and replace the water distribution systems thst may be damaged due to accident

or negligence of the Lesses, its agents, employess, guests and business invitees.

6. OBLIGATIONS OF THE LESSOR: The Lessor agrees to perform the following
abhigations:

(a) To allow the Lessee the right to the exclusive use of the ground water expansion right
during the term of this Lease; provided however, that Lessor shall in no way be liable for,
and shall be held harmiess by Lessee, from any loss sustained by Lessee as a result of (1)
administration of the ground water expansion right, including the curtailment thereof, by
the Idaho Depariment of Water Resources and its agents, including the watermaster, if
any (hereinafter collectively referred to as “IDWR’), and (ii) failure of the well and
diversion system to produce a sufficient quantity of water to irrigate the place of use of
the ground water expansion right. It is expressly acknowledged that Lessee has inspected
the well and diversion system and has evaluated the risks associated with the
administration of the ground water expansion right by IDWR pursuant to Idaho law and
hereby assumes any and ail risks of loss associated with the use of the existing well,
diversion system, and ground water expansion right.

(b) To allow Lessee access to the weil and diversion system for the ground water expansion
right during tbe term of this Lease.,

7. NO PARTNERSHIP BETWEEN LESSOR AND LESSEE: This Lease shall not be
construed as creating the relationship of partrers, joint venfurers, principal and agent, or any
other form of joint enterprise between Lessor and Lessee. Neither party shall be liable for any
debts or obligations incurred by the other, and neither party shall have authority to bind the other
in any coniract with third parties.

8. DEFAULT BY THE LESSEE: The happening of any of the following events shall
constitute & default by the Lessee under this Lease:
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(s) Delinguency in the payment of rent or on breach by the Lessee of any of the terms,
covenants and conditions of this Lease.

() An attempt by Lessee to sublease the ground water expansion right or any part thereof
without the prior written consent of Lessor.

(c) - An attempt by Lessee to assign Lessee’s rights under this Lease without the prior
written consent of the Lessor.

if & default ocours, Lessor may immediately upon serving Lessee with a notice of defauit retake
the ground water expansion right and prevent further defivery of the ground water expansion
right to Lessee

If within fifteen (15) days from the daie of service of the notice of defauit, Lessee cures the
defauit and provides notice to Lessor of such cure, Lessor shall allow Lessee o recetve delivery
of the ground water expansion right pursuant 1o the terms of this Lease.

If within fifieen (15) days from the daie of service of the notice of default, Lessee fails to provide
Lessor with notice that the default has been cured, this Lease shall automatically and without
further notice terminate, and Lessor shall be entitled to keep all rental payments or other
proceeds paid by Lessee to Lessor pursuant to this Lease as liquidated damages, which damages
shall be deemed in addition to, and not a limitation of, all other remedies at law and equity
available to Lessor as a result of Lessee’s default under this Lease.

Q. TIME 18 OF THE ESSENCE: Time is of the essence of this Lease.

10.  WAIVER: It is agreed that the waiver by the Lessor of any breach of any covenant,
condition or stipulation contained in this Lease shall not be considered to be a waiver of any
subsequent breach of the same or any other covenant, condition or stipulation of this Lease nor
affect or prejudice any of the rights or remedies of the Lessor under this Lease.

11, ASSIGNMENT: This Lease cannot be assigned, transferred or sublet, either whelly or in
part, by the Lessee without the written consent of the Lessor. Lessor specifically retains the right
to refuse to allow the assignment, transfer or sublease of the obligations uader this Lease for
sound business reasons. Lessor further retains the right to hold Lessee responsible should any
subtenant or sublessee Fail to perform under the terms of this Lease. Any assignment, transfer or
sublease shall be void if the Lessor does not consent in advance. The Lessor may assign any of
all rights of the Lessor under this L.ease.

2. FURTHER ASSURANCES; Lessee expressly acknowledges and agrees that Lessee’s
rights to the ground water expansion right are limited by the terms of this Lease and that Lessee
has not heretofore and shall not subsequent to the date of this Lease make any claim in any
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administrative or judicial tribunal, including the Snake River Basin Adjudication, of any right of
ownership, title or interest in or to the ground water expansion right apart from the leasehold
interest created by this Lease.

13, ORDINANCES AND STATUTES: Lessee shall comply with all state statutes and
administrative rules now enforced, or which may hereafier be enforced, pertaining to the use of
the ground water expansion right by Lessee.

14. INDEMNIFICATION OF LESSOR: Lessor shali not be liable for any damage or injury
10 Lessee, or to any other person, or o any property cccuwrming as & result of Lessee’s use of the
ground water expansion right, and Lessee agrees to hold Lessor harmless from any logs, damage,
lability or claims for damages of any nature, no matter how caused.

15 GOVERNING EAW: This Lease shall be poverned by the laws of the State of 1daho.

16 INTERPRETATION: All parties hereto have either; (i) been represented by separate
legal counsel; or (ii) have had the opportunity to be so represented. Thus, in all cases, the
language herein shall be construed simply and in accordance with its fair meaning and not
strictly for or against a party, regardiess of which party prepared or caused the preparation of this
Lease.

17 INVALID PROVISION: The invalidity or unenforceability of any particular provision
of this Lease shall not affect the other provisions of this Lease, and this Lease shall be construed
as if any invalid or unenforceable provision were omitted.

18. SECTION TITLES: The underlined paragraph headings used in this Lease are for
cornvenient reference and shall not be resorted to for the interpretation of this Lease.

19, SUCCESSORS AND ASSIGNS: This Lease shall be binding vpon and shall inure to the
benefit of the parties and their respective heirs, successors and assigns.

20. ATTORNEY FEES AND COSTS: Inthe event either party shall commence an action in
any court or administrative tribunal relating fo the interpretation or enforcement of any provision
of this Lease, the prevailing party to such action shall be entitled to reimbursement of all attorney
fees and costs reasonably incurred by such party in defending or prosecuting such action.
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21, NOTICE: Any notice to be given fo either party to this Lease shall be deemed to have
been sufficiently given by being personally served or by mailing said notice with postage prepaid
thereon by certified mail, return receipt requested, addressed to the party at the address shown on
the first page of this Lease or at any other address subsequently designated in writing and served

by one party on the other party.

22, TIME FOR PERFORMANCE: Wherever under the terms of this Lease the time for
performance falls upon a Saturday, Sunday, or legal holiday, such time for performance shall be
extended to the next business day.

23 COUNTERPARTS: This Lease may be executed in counterparts, each of which shali
constitute an original, but all together shall constitute ons and the same Lease.

24, ENTIRE AGREEMENT: This instrument contains the entire agreement between the
parties as to the terms of this Lease, and no prior agresment, communication, or enderstanding
pertaining to the terms of this Lease shall be effective or used for any purpose whatsoever.

IN WITNESS WHEREQF, the undersigned have caused this Lease to be execuied the
[/ dayof __etgasr 2oos

LESSOR: LESSEE:
ROBERT ¥ STRUTHERS, IR, ROBERT E. GARDNER

/‘)/W @. Hevotre

KATHRYN A GARDNER
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STATE OF IDAHO )
) 8.
County af%\wc -

On this j 12 day of wDMC‘%(&“?” , 200.5, before me, a Notary Public for the State
of Idaho, personally appeared ROBERT J. STRUTHERS, JR., known to me to be the person
whose name is subseribed to the foregoing document, and acknowledged to me that he signed the
same.

ettt ¥ Ty ey
§ K’E\T’EOB?F'E?*;(;SF?GE g Notary Public for Idaho

% gT Aj;ﬁ,‘é JFbAle  § Residing at s & A0 TT0AMG
b PP R 3 Commission Bxpires: fff /% i/ 7/

STATE OF IDAHO )

_Jss.
County of P&gl[ wis )
Onthis | !*""‘" day of QL{C‘Q{,{ , 2002, 5 before me, & Notary Public for the State

of Idaho, personaliy appeared ROBERT E GARDNER known to me to be the person whose
name is subscribed to the foregoing document, and acknowledged to me that he signed the same.

e W DI A

e o Neotary Public/for Idaho

§ KATIE BRECKENRE}DGE t Residingat 47 4B ¢ DA e
$  NOTARY PUBLI % 5 :

¥ STATE OF IDAHO 3 Commission Expires: ;/f /. g{/ /7
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STATE OF IDAHO )

58.
County of 52 1.8 )

On this ,! {‘k& day of éiﬁ Laisss , 20{3{_?: before me, a Notary Public for the State
of Idaho, personally appeared KATHRYHN A. GARDNER known to me to be the person whose
name is subseribed to the foregoing document, and acknowledged to me that she signed the
saIme.

=T Resadmg at ’ 44 E ! Ogﬂ By
§ KATIE BREGKENRfDGE £ Commission Bxpires: ,;;?gj /s

NOTARY PUBLIC ¥
STATEOFIDAHO 3
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WATER RIGHT LEASE

1 PARTIES: The names and addresses of the parties to this Lease are:

LESSOR: Robert J. Struthers, Jr,
388 Gannett Road
Bellevue, Idaho 83313
(hereinafier “Lessor™)

LESSEE: Robert E. Gardner and Kathryn A. Gardner, husband and wife,
Beowd?0s HL j2H0
~ Bellowge, IdahodSSd- o055
HAr e Y (hereinafter “Lessec”)

2. DESCRIPTION OF LEASED WATER RIGHT: Pursuant to the terms of this Lease,
Lessor leases to the Lessce that certain ground water expansion right which was developed prior
to November 19, 1987, as an expansion of ground water right license no. 37-2593 for beneficial
use upon and irrigation of 300 acres of land located within the following place of use situated in
Blaine County, Idaho:

TOIN R19E § 18 SWNE, SENE, NESE, NWSE, SWSE, SESE
TOIN R19E § 19 NENE, NWNE

and with the same point of diversion as ground water right license no. 37-2593 (hereinafter “the
ground water expansion right™). This Lease confers no right upon Lessee to use ground water
right license no. 37-2593, such right expressly being reserved to Lessor.

&)
3. RENTAL: Lesses agrees to pay to Lessor the amount of $ L 85

payment for use of the ground water expansion right during the term of this Lease. The terms of
payment are as follows: ' .

4, TERM OV THIS LEASE: The term of this Lease shall commence on T 4/y 3 2 007
, 2007, and shafl automatically and without notice terminate on_<¢7-, 3 |
20077. The term of this Lesse may be extended or renewed only upon written agreement of

Lessor and Lessee, and neither shall be under any obligation to consent to such extension or
renewal,

WATER RIGHT LEASE ~ |
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s. OBLIGATIONS OF THE LESSEE: The Lessoe agrees to perform the following
obligations at the Lessee’s expense.

(8) To apply the ground water expansion right to beneficial use for the purpose of irrigation
during the term of this Lease.

(b} To indemnify, save and hold harmless the Lessor from and for any and all losses, claims,
actions, judgments for damage or injuries to persons or property and losses and expenses
caused or incurred by Lessee, its agents, employees, guests and business invitees as a
result of or in anyway related to Lessee’s diversion of, or application to beneficial use,
the ground water expansion right.

(c) To repair and replace the water distribution systems that may be damaged due to acciden
or negligence of the Lessee, its agents, employees, guests and business invitees.

6 OBLIGATIONS OF THE LESSOR: The Lessor agrees to perform the following

obligations:

(a) To allow the Lessee the right to the exclusive use of the ground water expansion right
during the term of this Lease; provided however, that Lessor shall in no way be liable for,
and ghall be held harmiess by Lessee, from any loss sustained by Lessee as a result of (i)
administration of the ground water expansion right, including the curtailment thereof, by
the Ideho Department of Water Resources and its agents, including the watermaster, if
any (hereinafter collectively referred to as “IDWR™), and (ii) failure of the well and
diversion system to produce a sufficient quantity of water to imrigate the place of use of
the ground water expansion right. It is expressly acknowledged that Lessee has inspected
the well and diversion system and has evaluated the risks associated with the
administration of the ground water expansion right by TDWR pursuant to Idaho law and
hereby assumes any and all risks of loss associated with the use of the existing well,
diversion system, and ground water expansion right.

(b) To altow Lessee sceess to the well and diversion system for the ground water expansion
right during the term of this Lease.

7. NO PARTNERSHIF BETWEEN LESSOR AND LESSEE This Lease shall not be
construed as creating the relationship of partners, joint venturers, principal and agent, or any
other form of joint enterprise between Lessor and Lessee. Neither party shall be liable for any
debts or obligations incurred by the other, and neither party shall have authority to bind the other
in any contract with third parties.

8 DEFAULT BY THE LESSEE: The happening of any of the following events shall
constitute & default by the Lessee under this Lease: ‘
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(a} Delinquency in the payment of rent or on breach by the Lessee of any of the terms,
covenants and conditions of this Lease.

(b) An attempt by Lessec to sublease the ground water expansion right or any part thereof
without the prior writien consent of Lessor.

(¢} An attempt by Lessee to assign Lessee’s rights under this Lease without the prios
written consent of the Lessor,

If & default occurs, Lessor may immediately upon serving Lessee with a notice of default retake
the ground water expansion right and prevent further delivery of the ground water expansion
right to Lessee.

If within fifteen (15) days fiom the date of service of the notice of default, Lessee cures the
default and provides notice to Lessor of such cure, Lessor shall allow Lessee to receive delivery
of the ground water expansion right pursuant to the terms of this Lease.

If within fifteen (15) days from the date of service of the notice of default, Lessee fails to provide
Lessor with notice that the default has been cured, this Lease shall automatically and without
further notice terrinate, and Lessor shall be entitled to keep all rentzl payments or other
proceeds paid by Lessee to Lessor pursuant to this Lease as liquidated damages, which damages
shall be deemed in addition fo, and not a limitation of, all other remedies at faw and equity
available to Lessor as a result of Lessee’s default under this Lease.

9, TIME I8 OF THE ESSENCE: Time is of the essence of this Lease.

10,  WAIVER: It is agreed that the waiver by the Lessor of any breach of any covenant,
condition or stipulation contained in this Lease shall not be considered to be a waiver of any
subsequent breach of the same or any other covenant, condition or stipulation of this Lease nor
affect or prejudice any of the rights or remedies of the Lessor under this Lease.

11. ASSIGNMENT: This Lease cannot be assigned, transferred or sublet, either wholly or in
part, by the Lessee without the written consent of the Lessor, Lessor specifically retains the right
to refuse to allow the assignment, transfer or sublease of the obligations under this Lease for
sound business reasons. Lessor further retaing the right to hold Lessee responsible should any
subtenant or sublessee fail to perform under the terms of this Lease. Any assignment, transfer or
sublease shall be void if the Lessor does not consent in advance. The Lessor may assign any or
all rights of the Lessor under this Lease.

12.  FURTHER ASSURANCES: Lessee expressly acknowledges and agrees that Lessee’s
rights to the ground water expansion right are limited by the terms of this Lease and that Lessee
has not heretofore and shail not subsequent to the date of this Lease make any claim in any
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administrative or judicial tribunal, including the Snake River Basin Adjudication, of any right of
ownership, title or interest in or to the ground water expansion right apart from the leasehold
interest created by this Lease.

13.  ORDINANCES AND STATUTES: Lessee shall comply with all state statutes and
administrative rules now enforced, or which may hereafier be enforced, pertaining to the use of
the ground water expansion right by Lessee.

14, INDEMNIFICATION OF 1.BESSOR: Lessor shali not be liable for any damage or injury
to Lessee, or to any other person, or to any property occurring as a result of Lessee’s use of the
ground water expansion right, and Lessee agrees to hold Lessor harmless from any loss, damage,
liability or claime for damages of any nature, no matter how caused.

15. GOVERNING LAW: This Lease shall be governed by the laws of the State of Idaho.

16. INTERPRETATION: All parties hereto have either; (i) been represented by separate
legal counsel; or (ii) have had the opportunity to be so represented. Thus, in gll cases, the
language herein shall be construed simply and in accordance with its fair meaning and not
strictly for or against a party, regardless of which party prepared or caused the preparation of this
Lease.

17. INVALID PROVISION: The invalidity or unenforceability of any particular provision
of this Lease shall not affect the other provisions of this Lease, and this Lease shall be construed
as if any invalid or unenforceable provision were omitted.

18.  SECTION TITLES: The underlined paragraph headings used in this Lease are for
convenient reference and shall not be resorted to for the interpretation of this Lease.

19. ESSOR! y: This Lease shall be binding upon and shall inure to the
benefit of the parties and their respective heirs, successors and assigns.

20.  ATTORNEY FEES AND COSTS: In the event either party shall commence an action in
any court or administrative tribunal relating to the interpretation or enforcement of any provision
of this Lease, the prevailing party to such action shall be entitled to reimbursement of ali attorney
fees and costs reasonably incurred by such party in defending or prosecuting such action.
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21.  NOTICE: Any notice to be given to either party to this Lease shall be deemed to have
been sufficiently given by being personally served or by mailing said notice with postage prepaid
therepn by certified mail, return receipt requested, addressed to the party at the address shown on
the first page of this Lease or at any other address subsequently designated in writing and served

by one party on the other party.
22, TIME FOR FERFORMANCE: Wherever under the terms of this Lease the time for

performance falls upon a Saturday, Sunday, or legal holiday, such time for performance shall be
extended 1o the next business day,

23, COUNTERPARTS: This Lease may be executed in counterparts, each of which shall
congfitute an original, but all together shall constitute one and the same Lease.

24,  ENTIRE AGREEMENT: This instrument contains the entire agreement between the
parties as to the terms of this Lease, and no prior agreement, communication, or understanding
pertaining to the terms of this Lease shall be effective or used for any purpose whatsoever.

IN WITNESS WHEREOF, the undersigned have caused this Lease to be executed the
dayof _ ]| \fi ’ 20077 .

LESSOR; LESSEE:
%gz gjg;"v’?_“—s ,Cly-: .
ROBERT’]. STRUTHERS, JR. ROBERT E. GARDNER

Kot 2 Do

KATHRYN A. GARDNER
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STATE OF IDAHO )
¥ 88
County of Blent )

On this 3 dayof Tuly , 200 7, before me, a Notary Public for the State
of Ydahe, personally appeared ROBEKT J. STRUTHERS, IR., known 1o me 10 be the person
whose name is subscribed to the foregoing document, and acknowledged to me that he signed the

same.
t-"""i‘ .............................. + %m n"ﬁﬂ*—’mw@“ J”'—‘“’jfil«
§ KATIE BRECKENRIDGE § Notary Public for Idaho g
iy NOTARY PUBLIC ¥ Residing at  Piedgo | TD.
¥ JJ\“MSIATEOF ]DAHO 3 Commission Expires: __{. (& (|
STATE OF IDAHO )
Jss.
Countyof .___ )
Onthis 3 dayof = iy , 2007, before me, a Notary Public for the State

of Idaho, personally appeared ROBERT E. GARDNER koown to me to be the person whoso
name is subscribed to the foregoing document, and acknowledged to me that he signed the same.

3 K - ‘.—“" de: M’"ﬁ&
| KATIE BRECKENRIDGE %“’#“‘M Pabhic for Tdaho 7

NOTARY PUBLIC Residing at __ [Acaee  Tb .
o, STATE OF IDAHO Commission Expires: | - 1 €. |\

[ B et A bt Al aw i a g Ar el ia ab A aian A

P lkiaEalainkoued,
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STATE OF IDAHO )

JLEN
County of BAmE )

Onthis = dayof T Lo , 2007, before me, a Notary Public for the State
of Idaho, personally appeared KATHRYN A. GARDNER known to me to be the person whose
name i3 subscribed to the foregoing document, and acknowledged to me that she signed the
same.

o 2
KATIE BRECKENRIDGE Notary Public for Idaho

byl

Residing at _Prcano, Th,
Commission Expires: £+« / § . //

§  NOTARYPUBLIC
_ STATEOF IDAHO |
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