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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

)
)
)
)
)

Subcase Nos. 01-00004, et al. (See attached Exhibit A )

MEMORANDUM IN SUPPORT OF CITY OF
POCATELLO’s MOTION TO PARTICIPATE

COMES NOW, the City of Pocatello (“Pocatello”), by and through its undersigned

attorneys of record, and hereby submit this Memorandum in Support of Motion to Participate in

the above captioned subcase pursuant to this Court’s Administrative Order No. 1 ("AO17) §

10¢k) and Idaho Rule of Civil Procedure 24(c). The basis for Pocatello’s motion is set forth

below.,

INTRODUCTION

Pocatello is a claimant in the SRBA under both federal and state law theories. It owns

and operates ground and surface water rights that are both junior and senior to those claimed by

the claimants in the captioned cases. Pocatello has an interest in these cases because its ground

water rights have been subject to delivery calls by the claimants in these cases. Currently,
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Pocatello is a party to the Surface Water Coalition’s delivery call case, which will be heard by
Hearing Officer Justice Gerald Schroeder beginning January 16, 2007. Pocatello has also filed
an entry of appearance to participate in the A&B Delivery Call case currenily scheduled to go to
hearing beginning March 18, 2008.

As a junior ground water user, Pocatello is subject to delivery calls from the claimants in
the captioned matter. As such, it has an important interest in litigating the nature and extent of
the water rights claims made in these cases. Among the issues in dispute in these SRBA claims
that may impact Pocatello’s ability to operate its junior ground water rights are the volumes of
water to be decreed and whether the acreages claimed are actually irrigated. Further the source
of water is in dispute and conditions are required to avoid enlargement of the rights claimed.
The claims that are the subject of these cases can be described as “junior direct flow rights”, that
is, water rights that historically (i.e., pre-ground water development) were not delivered except
when the Snéke River was trans;porting snowmelt and flood waters. The extent of the ability of
the claimants to operate these water rights is critical to the ability of Pocatello to operate its
ground water rights free from a delivery call. Because the outcome of these subcases will
directly affect Pocatello’s water rights, it submits its Motion to Participate and this
Memorandum in Support of its Motion to Participate and respectfully requests this Court grant

its motion.

LEGAL AUTHORITY FOR MOTION TO PARTICIPATE

The SRBA court Administrative Order 1 (“*AQ17) relies on [daho Statutory provisions to
provide that: “any party to the adjudication” is permitted to participate in a subcase. AO1 §

10(k) provides in relevant part:

Any party to the adjudication who is not a party to a subcase may seek leave to
participate in a subcase by filing a timely Motion to Participate. A Motion to Participate
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shall be treated like a motion to intervene under LR.C.P. 24 and shall be decided by the

Presiding Judge or the assigned Special Master,

Emphasis supplied. AO1 § 2(q) defines “party to the adjudication” as “any claimant as defined

in LC. §§ 42-1401A(1) and (6).” LC. § 42-1401(1) defines claimant as “any person asserting

ownership of rights to the use of water within the state of Idaho or on whose behalf ownership of

rights to the use of water is asserted.” I.C. § 42-1401A(1). Pocatello is a claimant in the SRBA,

and its claims in the SRBA to ground and surface water have been adjudicated before Special

Master Bilyeu.'

L.R.C.P. 24 provides for both intervention of right and permissive intervention. LR.C.P.

§§ 24(a) and (b). LR.C.P. 24(a) provides for Intervention of Right and states:

Upon timely application anyone shall be permitted to intervene in an action:
(1) when the state of Idaho confers an unconditional right to intervene; or
(2) when the applicant claims an interest relating to the property or
transaction which is the subject of the action and the applicant is so situated
that the disposition of the action may as a practical matter impair or impede
applicant’s ability to protect that interest, unless the applicant’s interest is
adequately represented by existing parties.

LR.C.P. § 24(a). LR.C.P. § 24(b) provides for Permissive Intervention and
states:

Upon timely application anyone may be permitted to intervene in an action:
(1) when a statute confers a conditional right to intervene; or (2) when an
applicant’s claim or defense and the main action have a question of law or
fact in common. When a party to an action relies for ground of claim or
defense upon any statute or executive order administered by federal or state
governmental officer or agency or upon any regulation, order, requirement,
or agreement issued or made pursuant to the statute or executive order, the
officer or agency upon timely application may be permitted to intervene in
the action. In exercising its discretion the court shall consider whether the
intervention will unduly delay or prejudice the adjudication of the rights of
the original parties.

LR.C.P. § 24(b).

! Pocatelio’s claim for a water right under federal law are presently on appeal to the Idaho Supreme Court.
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As set forth below, Pocatello meets Rule 24 criteria for intervention, and thus meets this

Court’s standards for participation under AO1 § 10(k).

ARGUMENT

I. POCATELLO MEETS THE STANDARDS UNDER IDAHO RULE OF CIVIL

PROCEDURE 24 FOR MANDATORY INTERVENTION.

Pocatello meets the standards outlined in LR.C.P. 24(a)}(2) for intervention in this case.

In relevant part, LR.C.P. 24(a)(2) provides:

2} when the applicant claims an interest relating to the property or
transaction which is the subject of the action and the applicant is so situated
that the disposition of the action may as a practical matter impair or impede
applicant’s ability to protect that interest, unless the applicant’s interest is
adequately represented by existing parties.

o~~~

(emphasis added). To meet this requirement, an applicant must: 1) file a timely
motion; 2) claim an interest in the property or transaction which is the subject of the
action; 3) demonstrate that it is so situated that the outcome will impair or impede its
ability to protect that interest; and 4) demonstrate that interest is not adequately
represented by existing parties. Pocatello meets all four requirements of this test for
intervention as of right. As such, Pocatello respectfully requests this Court grant
Pocatello’s Motion to Participate.

A, The City of Pocatello’s Motion to Participate is Timely

The subcase in this matter is in the initial stages of litigation; no decrees have
been issued, no motions have been heard by the Court, and the status conference
previously set for October 3, 2007, has been vacated for re-setting in April of 2008. A
prior Motion to Participate was granted when filed “before the discovery cutoff, prior
to the filing of summary judgment motions, and well in advance of the trial date.”

Order Granting Motion to Participate, Case No. 39576, Subcase No. 29-00271 et.
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seq., April 25, 2006. Given the early stage of these proceedings, Pocatello’s motion is
timely. Further, Pocatello agrees to be limited to the issues raised by other parties to
this matter. Thus Pocatello’s participation will not prejudice existing parties to these
sub-cases.

B. The City of Pocatello Claims an Interest in the Property of the Action.

To be permitted to intervene as a matter of right under LR.C.P. 24(a}, a party
must show a generalized interest in a subcase. Idaho v. United States, 996 P.2d 806,
810 (Idaho 2000). By its terms, an adjudication involves the determination of rights to
use water, a resource that is jointly owned by the people of Idaho. Because
Pocatello’s rights are derived from the same source or sources as the claimants in the
captioned matters, its interests in this matter are more than generalized. It is entitled to
participate in these cases to protect its junior water rights.

Further, Pocatello is a party in the ongoing administrative hearing before
IDWR in which the Claimants’ delivery calls are being resolved. In the last several
years, Pocatello has either been potentially or actually subject to curtailment orders by
IDWR in response to these calls. The source, acreage, volume and other
determinations related to the claims made in these sub-cases will form the basis of
future delivery cails by claimants in these matters, and as a result, Pocatello’s water
rights are affected by the nature of these determinations. An excessive decree will
unduly limit Pocatello’s ability to rely on its junior water rights, and increase 1ts
liability in the face of a delivery call.

C. The Qutcome of This Subcase will Affect the City of Pocatello’s Water Rights
and No Party to This Subcase Adequately Represents Pocatello’s Rights.
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As described above, Pocatello’s water rights will be affected by the
determination of these claims. The Idaho Supreme Court has held that the petitioner
in intervention is not required to show that it is bound by the judgment in the main
action, but that it may be bound by a judgment in the action. Duff v. Draper, 527 P.2d
1257, 1260 (Idaho 1974)(emphasis added). However, because Pocatello’s ground
water is subject to administrative delivery calls made, inter alia, by claimants to these
sub-cases, the disposition of this matter in terms of volume, source and acreage has the
potential to impair or impede Pocatello’s ability to protect its water rights.

Furthermore, there is no party to this subcase that can adequately represent
Pocatello’s rights. In Duff, the Idaho Supreme Court held that the petitioner in
intervention is not required “to show that the [existing] representation ‘is’
inadequate. ..[it is] sufficient that the petitioner show that the representation ‘may’ be
inadequate and that the applicant ‘may’ be bound by a judgment in the action.” /d.
No other party to the SRBA owns or operates Pocatello’s water rights or has the duty
to provide Pocatello’s treated water customers with a water supply. As such, there is
no party presently involved in this adjudication that can adequately represent

Pocatello’s rights.

L. ALTERNATIVELY, THE CITY OF POCATELLO SHOULD BE ALLOWED TO
PERMISSIVELY INTERVENE PURSUANT TO LR.C.P. 24(B).

Under LR.C.P. 24(b), “[u]pon timely application anyone may be permitted to intervene in
an action: (1) when a statute confers a conditional right to intervene; or (2) when an applicant’s
claim or defense and the main action have a question of law or fact in common.” The decision to

allow permissive intervention is discretionary with the court and it must consider whether the
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intervention will unduly delay or prejudice the adjudication of the rights of the original parties.
LR.C.P. 24(b); see also Idaho v. United States, 996 P.2d at 810.

Pocatello’s ground water rights stand to be affected by the outcome of these subcases and
this interest satisfies the commonality requirement of LR.C.P. 24(b). Additionally, given the
current stage of litigation in this subcase, Pocatello’s intervention will not unduly delay nor
prejudice the rights of any existing parties. As explained above, the Special Master has issued no
substantive rulings of law or fact in this matter, no motions have been heard by the Court, and no
trial date has been set. Accordingly, Pocatello’s motion is timely and meets all requirements of
permissive intervention under LR.C.P. 24(b). Therefore, Pocatello respectfully requests that, 11
the alfernative to granting its Motion io Participate as of right, this Court grant such
permissively,

CONCLUSION

Pocatello respectfully requests this Court grant its Motion to Participate as a matter of
right pursuant LR.C.P. 24(a). Alternatively, Pocatello request permission to intervene pursuant
to LR.C.P. 24(b).

Dated this 14" day of November, 2007.

CITY OF POCATELLO ATTORNEY’S OFFICE
Attorneys for the City of Pocatello

By /}NWL Mﬂ%"

A. Dean Tranmer

WHITE & JANKOWSKI, L.L.P.

Attorneys for the City of Pocatello

By %we'\ lcé/

Sarah A. Klahn
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BEXHIBIT A
Subcases Nos:

01-00004
01-00005
01-00006
01-00007
01-00008
01-00009
01-00010
01-00014
01-00016
01-00017
01-00212
01-00213
01-02050
01-02061
01-10034
01-10225
01-10237
01-10238
01-10240
01-10241
01-10482
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CERTIFICATE OF MAILING

{ hereby certify that on this 14™ day of November, 2007, a true and correct copy of
Memorandum in Support of City of Pocatello’s Motion to Participate was served by U.S.
Mail, postage pre-paid and addressed to the following:

Saualn

Sarah A. Klahn, White & Jankowski, LLP

Clerk of SRBA Court

253 3™ Ave North

PO Box 2707

Twin Falls ID 83303-2707
Phone 208-736-3011

Travis L. Thompsen

Barker Rosholt & Simpson LLP
113 Main Ave W, Ste 303

PO Box 485

Twin Falls ID 83303-0435

Phone 208-733-0700
Facsimile 208-735-2444

[Milner Irr Dist, North Side canal Co, Twin
Falls Canal Co}

Roger D, Ling
615 H St
PO Box 396

Rupert ID 83350-0396
Phone 208-436-4717
[A&B Irr Dist, Burley Irr Dist, Falls Irr Dist]

C. Thomas Arkoosh
301 Main St
PO Box 32

Gooding ID 83330
Phone 208-934-8872
[American Falls Res Dist #2]

State of Idaho
700 W Jefferson Room 210
PO Box 44449

Boise ID 83711-4449
Phone 208-334-2400

[State of Idaho Dept]

Craig D. Hobdey
125 5" Ave
PO Box 176

Gooding ID 83330
Phone 208-934-442¢9

US Department of Justice
Environment & Natural Resources
550 W Fort St MSC 033
Boise ID 83724

[US, USDI Bureau of Reclamation]

[American Falls Res]
Jerry R. Rigby US Regional Director PN Region
25 N2™E Bureau of Reclamation
PG Box 250 1150 N Curtis Rd Ste 100

Rexburg [D 83440-0250
Phone 208-356-3633
[Blackfoot Irr Co, Fremont-Madison Irr |

Boise ID 83706-5322
Phone 208-378-5322
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Josephine P. Beeman
409 W Jefferson St

Boise ID 83702
Phone 208-331-0950
[City of Pocatello]

William A. Parsons
137 W 13" St
PO Box 910

Burley ID 83318
Phone 208-678-8382

[Southwest Irr Dist}

Natural Resources Div Chief
State of Idaho
Attorney General’s Office
PO Box 44449
Boise ID 83711-4449

[State of Idaho]

Idaho Dept of Water Resources

Director
PO Box 83720
Boise I[D 83720-0098

Randall C. Budge
201 E Center Ste A2
PO Box 1391

Pocatello [D 83204-13%61
Phone 208-232-6101

[IGWA Inc]

W. Kent Iletcher
1200 Overland Ave
PO Box 248

Burley ID 83318
Phone 208-678-3250
[Minidoka Irr Dist]

Robert A. Maynard
Perkins Coie LLP
251 E Front St Ste 400

Boise ID 83702-7310
Phone 208-343-3434

Robert L. Harris
1000 Riverwalk Dr Ste 200
PO Box 50130

Idaho Falls Iy 83405
Phone 208-523-0620

{Unit A Association] [Independent Water Users of Jefferson Irr
Dist, Monteview Canal Co, Mud Lake Water
Users Inc, Producers Irr Co}
Call Farms Partnership Tim Eilers
¢/0 Evan Call 1109 W 300 S

4371 Coldwater Rd

American Falls ID 83211
Phone 208-548-2450

Heyburn [D 83336
Phone 208-438-5118

Martin & Lorraine Muecke
1250 W 300 S

Heyburn ID 83336
Phone 208-438-5649

J. Vaughn Hobson
19S 700 W

Burley ID 83318
Phone 208-678-2871
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Bret Andersen
Robyn Andersen
322 ¥ Main

Burley ID 83318
Phone 208-677-2864

M. Fvan Cali
4373 Cold Water Rd

American Falls 1D 83211
Phone 208-221-9913

Steve Muecke
925 W Wanda Ln

Heyburn ID 83336
Phone 208-678-2106

A Dean Tranmer
City of Pocatello
PO Box 4169

Pocatello 1D 83201
Phone 208-234-6149

[City of Pocatello]
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