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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

R N o

Subcase Nos. 01-00217, 01-00218, 01-02017, 01-02032,
01-020406, 01-02064, 01-020068, 01-04024, 01-04025, 01-
04054, 01-10382, 01-10383, 01-10531, 01-10532, 37-
04007, 37-04147, and 63-00367.

STATE OF IDAHO’S RESPONSE IN OPPOSITION TO
THE UNITED STATE'S MOTION TO CONSOLIDATE
SUBCASES

The State of Idaho, by and through the undersigned deputy attorney general, hereby files

its Response in Opposition to the United State s Motion to Consolidate Subcases.

L. DISCUSSION

On August 28, 2007, the United States filed a motion to consolidate the above-entitled

subcases based upon the inclusion of, or potential inclusion of, an explanatory remark that

requires affected hydropower rights to operate “in a manner that recognizes the historic practice
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that the use of water for power generation is incidental to the rights of others to the use of water
for other purposes.”

On September 5, 2007, the Idaho Power Company filed its status conference report in
subcase nos. 37-02128, 37-02471, 37-02472, 37-20709, and 37-20710; attached thercto, the
Idaho Power Company filed a motion to designaie a new basin-wide issue, or alternatively, to
consolidate 48 subcases, including those involved in the United States™ August 28 motion. The
Idaho Power Company asserted a broader, more general, issue for consideration:

Can historic practice regarding use or administration of a water right deny a
party’'s right to enforce a senior prioriy?

Both motions are now set to be heard on October 16, 2007, This Response addresses the
United States” motion only; the Tdaho Power Company’s motion is addressed in a separate
pleading.
A. STANDARD OF REVIEW

SRBA Administrative Order 1 provides that “|a]ny matfer at issue in any proceeding in
the adjudication, including portions of or entire subcases, may be consolidated with or separated
from any other matter at issue in the adjudication.” AO1 § 11. Consolidation is appropriate “in
situations where common issues of law or fact present themselves in more than one subcase and
resolution of those issues can be most expeditiously and effectively achieved through
presentation . . . in consolidated hearings.” /d.
B. THESE SUBCASES SHOULD NOT BE CONSOLIDATED

The above-entitled subcases are best left unconsolidated {or the following reasons: First,
the objected-to historic practice remark does not involve a common issue of law; it is merely a
textual expression of underlying legal and equitable determinations and is not an independent
legal principle. Second, the determinations underlying the remark require fact-specific analyses
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unique to each separate subcase, and as such, consolidation of these subcases would only hinder
resolution of these matters.

i. 'THESE SUBCASES DO NOT SHARE A COMMON ISSUE OF LAw

The United States argues that actual or potential inclusion of the following explanatory
remark justifies consolidation:

The appropriator shall exercise this right in a manner that recognizes the historic

practice that the use of water for power generation is incidental lo the vights of

others to the use of waier for other purposes. The appropriator shall not make a

delivery call for hydropower generation except as against jumior hydropower

rights.

The United States’™ characterization of this remark as raising a common issue of law
across these factually-unrelated subcases is misplaced. The only thing common to all 17
subcases is the text of the remark. The text itself, however, 1s merely a manifestation of
independent fegal and equitable theories satisfied by independent factual circumstances; it is not
itself a term of art. Thus, while different recommendations may include similar remarks, the
fegal and equitable foundations for those remarks may vary considerably depending upon the
fact-specific circumstances surrounding cach water right. The remark may represent, for
example, a finding based upon adverse possession, estoppel, waiver, laches, etc.” The remark
itself, however, presents no definitive, common issue of law.

The remark was included where it was deemed necessary in order to properly and

efficiently define, clarify, and/or administer a certain water right. Idaho Code section 42-1411(2)

' To the extent that the United States® Motion implicitly challenges such affirmative defenses as adverse possession,
estoppel, laches, waiver, waste, forfeiture and abandonment, the courls have already upheld their application in
water right disputes. See Idaho Power Co. v. Idaho Dep't of Water Res., 104 1daho 5375, 661 P.2d 741 (1983)
(remanding for further determination on claims of adverse possession, estoppel, laches, waiver, forfeiture and
abandonmenty, Supplemenial Findings of Fact and Conclusions of Law (Facility Volume) at 14 n.4, In re SRBA
Case No. 39576 (July 31, 1998) (“There are exceptions 1o the finality of a license in that the use of a license may
change subjecting the license to claims of abandonment, forfeiture, adverse possession, estoppel, or waste.”),
adopied, Order on Challenge (Consolidated Issue) of “Facility Volume" Issue and “Additional Evidence” Issue, In
re SRBA Case No. 39576 (37-02078 et al.) (Dec. 29, 1999).
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describes the basic clements of a water right: the elaimant’s name and address, the source of
waler, the quantity of water, the priority date, the legal description of the point of diversion or the
place of use, the annual volume of consumptive use, any conditions placed on the use, and “such
remarks and other matters as are necessary for definition of the right, for clarification of any
element of a right, or for administration of the right by the director.” 1.C. § 42-1411(2). The
Director is required by law o determine these elements, including determination of remarks
necessary to define, clarily or administer the elements. Jfd  Inclusion of the historic practice
remark 1s a result of that process; it is a result of detailed factual and iegal analysis of each water
right’s fact-specific circumstances; it is a result of a determination that it was necessary for the
proper and efficient definition, clarification, and/or administration of each specitic water right. It
is not the result of the creation of either a new basin-wide policy or a new substantive rule of
law.

Use of similar remarks across different recommendations does not raise a common issue
of law per se. Uniform remark language has been apphied where it would otherwise be
inefficient and impractical to set forth the specifics of the department’s legal and factual findings
supporting its conclusions. Such is the case here. The remarks may be the same, but the
underlying facts and legal determinations are not.

ii. The Legal and Equitable Theories Underlying the Historic Practice Remarks
Are Entirely Fact-Specific

The amount of individual fact-finding required to analyze the underlying legal and
equitable theories of cach subcase demonstrates that these matters are better resolved
individually by the Special Masters via standard SRBA procedure. See Order Denying Joint
Motion to Consolidate Subcases, Vacate Order of Reference fo Special Master Dolan and Stay
Related Subcases at 3 (Jan. 3, 2001). The United States’ proposed common issuc confirms this:
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“The propriety of the historical use subordination remark proposed by IDWR is common to all
seventeen subcases.” Motion to Consolidate Subcaes and Memorandum in Suppori at 34,
Again, the only thing common to all 17 subcases is the text of the remark. The foundations for
the remarks can only be determined after the parties litigate, and the Court decides, the fact-
specific legal and equitable theories asserted in support thereof. Such analysis would only be
hindered by consolidation of these subcases.

If. CONCLUSION

The explanatory remarks implicated in the above-entitled subcases do not raise a
common issue of law, and thus, the United States’ motion to consolidate these subcases should
be denied.

RESPECTFULLY SUBMITTED this October 4, 2007.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG

Deputy Attorney General
Chief, Natural Resources Division

- .

DAVID L. STANISH
Deputy Attorney General
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CERTIFICATE OF SERVICE

I certify that on the Octlober 4, 2007, I caused to be served the original and/or copy of this
STATE OF IDAHO’S RESPONSE IN OPPOSITION TO THE UNITED STATE'S MOTION
TO CONSOLIDATE SUBCASES on each of the following persons by the method indicated:

1. Original via Federal Express to:
Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707
Twin Falls, Idaho 83303-2707

2. One copy via U.S. Mail to:
Idaho Power Company
¢/o Brownstein Hyatt Farber Schreck, P.C.
410 Seventeenth Street, Suite 2200
Denver, CO 80202

3. Copies via U.S. mail to the Certificate of Mailing for Expedited Hearings list:

Signature of Objector or atiormney
Mailing on Oi)Jcclor s behalf
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SEBA - Mailing List Page 1 of 4
L] - -~ & ¢
Certificate of Mailing for
h L " L
Expedited Hearings
¢ THOMAL ARFQOSH CHRISTOPHER H HEYER
DAVID HEIDA JEFTREY C FEREDRY
BREKOOSH LAW OFFICES JOHN M MBRSHALL
301 MAIN 3T MICHAEL € CREAMER
PO BOX 32 ROY L EIGUREN
GOODIWG, I 83330 GIVERS PURSLEY LLP
601 W BANNOCK ST
ALBERT ¥ BARKER PO BOX 2720
JOHR K STMPSON BOISE, ID 83701-2720
SHELLEY M DAVIS
RARKER ROSHOLT & STMPSON LLP BLAIR J GROVER
1010 W JEFFERSON, STE 102 GROVER LAW QEFFICE FA
PO RBOX 21338 392 FARMSWORTH WY
BOISE, ID B3701-2139 PO BOX 38
RIGRY, ID 83442-00386
PAUL I, ARRINGTON
TRAVIS L THOMPSOH RICHARD F GOODSON
BARKER, ROSHOLT & SIMPSON LLP HAWLEY TROXELL ENRIS &
113 MAIN AVE W, STE 303 HAWLEY LLP
T PO BOX 485 877 W MAIW 5T, STE 1000
TWIN FALLS, ID 83303-04835 PO BOX 1617
ROTSE, 1D 83701-1617
JOSEPHINE P BEEMAN
BEEMAN & ASSQCIATES, PC MICHRAEL B, WHITE
10% W JEFFERSON 57 HECLA MINING COMPANY
BOISE, ID 83702 6500 N MINERAL DR, STE 200
COEYR D ALENE, ID 83B14-8788
RON KERL
COOPER & LARSEN TERRY G HOGUE
151 W 3RD AVE, ZND FL ROGUE & DUNLAP
PG ROX 4229 PO BOX 460
POCATELLC, 1D B832053-4229 HAILEY, ID 83333
UNITED STATES DEPT CF JUSTICE KENT W FOSTER
ENVIRONMENT & NATURAL RESOURCE ROBERT L HARRIS
550 WEST FORT STREET, MSC 033 HOLDEN KIDWELL HAHN & CRAPO
BOISE, IP 83724 1000 RIVERWALK DR, STE 200
PO BOX¥ 50130
W KENT FLETCHER IRAKG FALLS, ID 83405
FLETCHER LAW OFFICE
1200 OVERLAND AVE WILLIAM G MYERS IIT
PO BOX 248 HOLLAND & HART LLP
BURLEY, ID 83318 101 5 CAPITOL BLVD, STE 1400
PO BOX 2527
BOTISE, ID  83701-2527
C TIMOTHY HOPKINS ELIZABETH P EWENS
JOBN D HANSEN MCQUAID BEDFORD & VAN ZANDT
HOPKINS RODEN CROCKETT HARSEN 221 MAIR 3T, 16TH FLOOR
& HOOPES PLLC SAN FRARCISCO, CAR 24105
http:/iwewrw.srba.state.id us/™MATLI2. HTM 107272007
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428 PRRK AVE
PO BOX 51218
IDANO FALLS, IP B83405-1210

PATRICK D BROWH

RUTCHINSON & BROWN LLFP

104 LINCOLN 5T

PO BOX 207

THIN FALLS, ID 83303-0207

NORMAN ¥ SEMANKO

IDARD WATER USERS ASSOCIATION
1010 W JEFFERSON ST, STE 101
BOISE, ID 83702

GRAY A YOURG

TERRY T UHLING

JR SIMPLOT COMPANY
999 MATH ST, 13TH FL
PO BOX 27

BOISE, 1D 83707-0027

ROGER D LING

LING ROBTHNSON & WALKER
615 H 8T

PO BOX 396

RUPERT, ID 83350-0326

J O JUSTIN MAY

MAY SUDWEEKS & BROWNING LLP
1419 W WASHINGTON

BOISE, ID 83702

CHARLES F MC DEVITT
MC DEVITT & MILLER
420 W BANNOCK ST

PO BOX 2564

BOISE, IO 83701

KENDAL A. MC DEVITT
MC DEVITT LAW CQFFICE
405 S BTH ST, STE 202
ROISE, ID B3702

CHIEF, NATURAIL RESOURCES DIV,

OFFICE OF THE ATTORNEY GENERAL

STATE OF IDRHO
PO BOX 44449
BOISE, ID 83711-4449

DAVID F. SHIRLEY
WIiLLIAM A. PRRSONS
PRRSOMS, SMITH & STONE
137 W 137TH 57

PO BOX 810

BURLEY, ID 83318

RICHARD A. CUMMINGS
PO BOX 1545
BOISE, ID 83701

CRALG A. PRIDGEN
MCQUAID BEDEGRD & VAW ZANDT
2800 5TE STREET, SUITE 130
DRAVIS, CR 95618

MICHAEL MIRANDE

MILLER BATREMAN LLP

1426 ALASKBRN WAY, STE 301
SERTTLE, WA 98101

SCOTT L CAMPBELL

MOFFATT, THOMAS, BARRETT, ROCK

& FIELDS

101 § CAPITOL BLVD 10TH FLOOR

PO BOX 820
BOISE, ID #3701-082%

BROCE M. 5MITH

MOORE SMEITH BUXTOM & TURCEE
950 W BANNOCK STE 520
BOTISE, 1D 83702

RON LEYDET

MOUNTATR BOME GROUND WATER
MVISORY COMMITTER

PO OBOX 321

MOUNTAIN HOME, ID  B3647

oW B, MILLER

STEVEN . MOORE

NATIVE AMERICAN RIGHTS FUND
1506 BROADWAY

BOULDER, CO 80302

DAVID J. CUMMINGS

K. HEIDI GUDGELL

NEZ PERCE TRIBAL EXEC COMM
100 AGERCY ROAD

PO BOX 305

LAPWAT, ID B3540

CHARLES J OLSON
RT 1 BOX 777E
MOUNTAIN HOME, ID B3647

BRANDELLE WBITWORTH
SHOSHONE-BANNOCE TRIBES
TRIBAL COUNSEL QFFICE
PO BUOX 206

FORT HALL, ID 83203

DOUGLAS B.L. ENDRESON
REID PEYTON CHAMBERS
SONGSKY, CHAMBERS, SACHSE,
ENDRESCN & PERRY LLC
1425 K STREET, NW STE 600
WASHINGTON, DC 20003

Page 2 of' 4

hitp:/Fwww. srba.state.id.us/MATL T 2. HTM 107272007

STATE OF IDAHO'S RESPONSE IN OPPOSITION TO THE UNITED STATE'S MOTION TO CONSOLIDATE
SUBCASES -

Page 8 of 10



SRBA - Mailing List

3 J DRISCOLL
PO BOA 50731
IDAHO FRLLS, ID 83405

IDWR DOCUMENT DEPOSITORY
PO BOX 83720
BOLSE, ID 83720-0098

BANDALL C BUDGE

RACTINE, CLSON, NYE, BUDGE &
BATLEY, CBARTERED

201 E CENTER, STE A2

PO BOX 1391

POCATELLO, ID 83204-1351

GREGORY W. MOELLER

JERRY R. RIGBY

RAY W. RIGBY

RIGRY, THATCHER, ANDRUS, RIGBY
KAM & MOELLER, CHTD

25 N ZND E

PO BOX 250

REXBURG, ID 83440-02530

CHARLES 1. HONSINGER
DANIEL V. STEEHSOW
RIMGERT, CLARK CHTD.
455 5 THIRD ST

PO BOX 2773

BOISE, ID 83701-2773

JAMES W GIVEMNS

1026 F 5T

PO BOX 875
LEWISTON, ID 83501

BRADLEY V. SNEED
1099 § WiLLS ST, STE 120
MERIDIAN, ID 83467

CRAIG D. HOBDEY
125 5TH AVE

PO BOX 176
GOCDING, ID 83330

JAMES ANNEST

1742 OVERLAND AVE
PO BOX 686
BURLEY, ID 83318

BERT L. OSBORHN

26 5 9TH 57T

PO BOX 158
PAYETTE, ID 83661

LARRY A. SULLIVAN
280 A STREET EAST
VALE, OR $7318

Page 3 of 4

JAMES P, SPECK
SPECH & ARNESTAD
120 EAST AVEWNUE

PO BOX 987
KETCHUM, ID 83340

MARE POTTER

SUSAN POTTER

220 WILLOW LANE
BAGERMAN, TID B3332

LARY € WALEKER
WALKER LAW CFFICE
232 E MAIMW ST

PG BOX 828
WRISER, ID 83672

CLIFF §. BENTZ

YTURRI, ROSE, BURNWHAM, EBERT &
BENTZ

PC BOX 450

FRUITLAND, ID 83619

RICHARD L. HARRIS
1023 ARTHUR 5T

PO BOX 1438
CALDWELL, ID 83606

http:/fwrorw siba.state.id.us/MATL 1 2.HTM 107212007
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PENDLEBURY, JAMES A
482 COWSTITUTION WAY SUITE 316
IDRHO FALLS, ID 83402

DANA L. HOFSTETTER
608 WEST FRANKLIN STREET
BOLSE, ID B3I70Z

SREBA Report Index

SERA Home Page
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