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In Re SRBA
RESPONSE TO IDAHO GROUND
WATER APPROPRIATORS, INC.’S

CCase No. 39576 MOTION TO PARTICIPATE
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COMES NOW, American Falls Reservoir District #2, A&R Ligation District, Burley
Ierigation District, Milner e gation District, Minidoka i gation District, North Side Canal
Company and Twin Falls Canal Company (collectively “Surface Water Coalition™ oy

“Coalition™), by and through their undersigned attorneys of record, and submits this Response to
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Idaho Ground Water Appropriators, Inc.’s Motion 1o Pariicipate in the ahove-captioned
subcases pursuant to AO1 § 10(k) and Jdaho Ruie of Civil Procedure 24. For the reasons set
forth below, this Court shiould deny 1GWA’s motion.

IN :TRDDUCTION

The SRBA Court is the quiet title action to waters in the Snake River Basin and the
staturory authority for the Court and parties’ ability to participate is expressly defmed by 1daho
Code §§ 42-140) through -1428. Given the quict title nature of the SRBA, a person’s or entity’s
abihity 1o participate in any proceeding before the Court is significanly limited - 10 include only
those with a direct interest in the proceeding or res, waters in the Snake River Yasin. See AO} §
10(k). Indeed, accardmg to ACT § 10(k), enly a “party to the adjudication” may file a motion to
participate, Since it is not asserting ownership to any water rights and no persen or entity is
asserting ownership on its behalf, IGWA is nol a party and, hence, is prohibited from fihng a
motion 1o participate.

Even if IGWA is authorized to file a motion 1o participate, IGWA cannot meet the
Tequirements for intervention, either as of 1 ght or permissive. IGWA admits that it hag no
ownership interest in this matter, but that it is merely representing “members” who own “ground
water Tights.” See Motion at 1 1 1-2. Furthermore, IGWA’s motion 15 ambiguous, ¥ is unclear
which of its “members” are claimants in the SRBA, a.ud. whether some of the claimants in these
subcases are members of IGWA or whether they are already represented by other counsel. Any
non-claimants would not be permnutted to participate in these proceedings and any member of
IGWA who is a claimant already has his interest represented in these proceedings. Accordingly,

the Court should deny IGWA’s Motion to Participate.
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ARGUMENT ,
I IGWA has no Authority to File 2 Motion to Participate in this Matter.
The starutes and miles poverning the procedures of'the SRBA?S@_ip:licitly provide who may.
file a motion to participate in matters before this Court, Section 1o(k) of AO1 provides:
Any party to the adjudication who is not a party 1o a subcase may scek leave
10 participate in a subcase by fling a timely Motion to Participate. A Morion
10 Participate shall be treated like & motfon to intervene mnder LR.CP. 24 and
shall be decided by the Presiding Judge or the assipned Special Master, A
party to the adjudication who does not file an objection, a response or a
timely Motion to Participate waives the ght o be g party 1o the suhcasc and
to receive notice of farther proceedings before the Special M aster, except for
Motions 1o Alher or Amend.
(Bold emphasis added).

Aceording to the plain language of AQ] § 10(k), only a “party to the adjndication” may
file motions to participate in specific subcascs. Section 42-1401A, 1daho Code, defines 2 “party”
as “any person who is a ¢2afmant or Any person Whoe is served or joined ” (emphasis added)
Sinee i1 has not been “served or joined,” IGWA would only be authorized to file a motion to
participate if it were a claimant. The same statutory provision defines a “claimant” as “any
Person or e:ntily asserting ownership of right to the use of water within the state or Idaho or on
whose behalf ownership of rights to the use of water is asserted.” Jd. It is undisputed that
IGWA has not filed any claims for water rights with the SRBA.  See Motion at 3 ("IGWA’s
members own ground water righis and have an interest in what constitutes ground water in the
state of Idaho™). In fact, IGWA does not even assert that its “members” are claimants in the
SRBA - only that its “members” have “ground water rights,” 1d. Having a “ground water right”

is not the same things as baving a claim in the SRBA. IGWA"s motion does not identify a list of

water rights that have been decreed or that are pending before any Special Masters,

RESPONSE TO TDAHO GROUND WATER APPROPRIATORS, INC.*§ MOTION I0 PARTICIPATE 3
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Accordingly, notwithstanding IGWA s fack of authority 1o file a motion to participate, it is
unelear which of IGWA’s members would be 80 anthorized.

. An Association of Clajmants has no Sm'xidh;;gfto 'Péxﬁci]ié)ﬁe :

The SRBA Court has already addyessed the jssue of whether sn associafion representing
claimants has standing to participate in the SRBA and rejected a similar attempt to participate in
s Order on Motion 10 Participate/Intervene, 40] ] Ok, IR.C.P. 24(q) & (L), Order on Motion to
Dismiss Objections 1o Amended Claims, IR CP. 12(B)(6) in Consolidated Subcase No 75413316
(“Wild & Scenic Order™). Inthat case, two environm ental associations, Tepresenting varions
SRBA claimants, ailempted 1o participate. Judge Roger Burdick, the then-presiding judge over

the SRBA, rejected this attempt:
IRU and TWS fthe environmentql asseciations] are not claimants in the
SREBA and therefore do not sarisfy the requisite statutery standing
requirements to file objections and/oy responses in the SRBA. In Fort Hall
Water User's Association v. United States, 129 1daho 39, 921 P.2d 730 {1996),
the Tdaho Supreme Court affinmed the ruling of the SRBA distriet court
whereln the coust denjed standing 10 a water users association 1o file an
objection in the SRBA where the Wwater users association was not claiming
ownership of a water right and therefore did not fit within the definition of
“claimant” under Jdaho Code section 42-1401A(1) ... IRU and TWS did not
file elaims in the SRBA on their own behalf nor did they previously or are they
now asseriing ownership of water vights on behalf of claimants, IRU and TWS
hold no interest in the water 1 ghts claimed by (the parties they represent).
Rather, IRU and TWS seck to represent the interests of the Conservation
Objectors in prosecuting chjections to the waiter right claims of the United
States. IRU and TWS argue that the Court has mn the past allowed other parties
to represent the interests of other claimants, as is the case with the federal
claims coalition. The two situations are distinguishable. To this Court’s
knowledge the members comprising the federal clajime coalition are claimants
mn the SRBA that are represented by common counsel in specific subcases as
apposed 10 non-claimant party representing the interests for the coalition. .
The objections filed by IRU and TWS are hereby dismissed.

Wild & Scenic Order at 7-3 (emphasis added).
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Like IRU and TWS, IGWA is not a clarmant, but is merely a non-claimant entity

attemptng to represent the interests of 4 group of ground water claimants. 1t has never ﬁlefd

cleams with the SRBA on its own behalf and is not asserting any ownership o1 watar;

behalf of the claimants. Furthermore, IGWA is not anthorized to represent the inferesti of

clammants in the SRBA. 1GWA has not made any argumcent justifying a deparhwe from the

P, 06 0

its‘on

holding of the Court in the Wild & Scenic Order and there is no reason to conclude otherwise.

Associations cannot participate in the SRBA. To open the door to such groups would violate the

siatutory definition of a “claimant” and defeat the purpose of the SRBA, a quiet title action

nvolving parties that claim an mierest in waters of the Snake River Basin,

HY.  ¥GWA cannot Meet the Requirements of Civil Rule 24(a).

IGWA incorrectly ¢laims that it had met the requirements for intervention as a matter of

right nader the eivil rules. Civil Rule 24(a) provides:

Upon timely application anyone shall be permitted 10 intervene in an action;
(1) when a statute of the state of Idaho confers an uneonditional right to
intervene; or (2) when the applicant elaims an interest relating to the property
or transaction which is the subjeet of the action and the applicant is 50 situated
that the disposition of the action mnay as a practical matter impair or impede
applicant 's ability to protect that interest, unless the applicant’s Interest is
adequately represented by existing partics.

In the Wild & Scenic Order, the SRBA Court addressed Intervention of right, as it related o the

non-claimant’s attempt to parti cipate:

The instant motion does not satisfy the criteria for an intervention of Tight
purstant 1o AO1 § 10(K) or IR C P, 24(a). First, the Court finds that there is
no statate or AO1 rule that confers an unconditional right to JRU and TWS to
intervene in the proceedings. JRU and TWS are not parties to the adjudicarion
as required by AO1 § 10(k) in order to file a motion to participate nor do IRU
and TWS meet the Statutory standing criteria set forth in Idaho Code § 42-
1401A ., TRU and TWS do not claim ownershup of any claims that share a
factual or legal connection or dispute with the fadera) reserved water rights at
1ssue,

RESPONSE TO IDAHGO GROUND WATER APPROPRIATORS, INC.’S MOTION TOPARTICIPATE
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Wild & Scenic Order at 6.

First, like IRU and TWS, "no stanite or ADI 1ule [ confers an wnconditional nght to
[IGWA] to intervene in -thef_proceedmgs " Sinee it is nota “claimant” or a “party™ o the SRBA,
1o statute or rule provides IGWA with any right, mandatory or otherwise, to participate in this
matter. Therefore, IGWA must show that it meets the requirements of Civil Rule 24(2)(2).
However, since it has no interest in these proceedings, IGGWA cannot meet this requirement.

These subcases deal with cettain objections to specific waler rights in Basing 0l, 21,22
and 27. YGWA has not clajmed any right to water within these basins or anywhere clse in the
State of Idaho. | Accordingly, IGWA has no “significant protectable interest” in those
proceedings. See Donnelly v Glickman, 159 T.3d 405, 409 (_9”‘ Cir. 1998) (indicating that the
“interest” for pwposes of Civil Ryle 24(2) must be a “significant protectable interest™), I(GWA
does not dispute this, In fact, IGWA asserts that "IGWA’s m_bﬁ (ot IGWA] own ground
water rights and have an interest in what constitntes ground water in the state of Maho.” Motion
at 3; see also id. at 1 11 (“IGWAis ... orpanized 10 represent the interests of 1dzho ground water
users™); 9 2 (“1GWA members hold water nights authorizing ground water diversions™); id. at 2 i
3 ("*Many of IGWA’s members’ ground water rights are diverted from wells within the” ESPA),
Any interest that may be present in this case would rest squarely with the members of IGWA
who are claimants in the SRBA! - not with IGWA, Accordingly, no decision by the Court in
ths matter will “impair or impede” IGWA % “ability to protect” a nonexistent mterest,

It is also important 1o note that IGWA’s motion is drafied in sach a way as to make it
unclear which of JGWA’s members are écmaliy clarmants in the SRBA or whether some of

IGWA’s members are already participating in these subcases. IGWA’s motion merely asserts

! The Coalition does Dol concede that any such members should be permined to participate in this matter. The
Conlition is meraly making the point that IGWA, a8 4 non-claimant, does not have BOY interest in thess proceadings.
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thal its members hold “ground water ri ghts.” Jt does not indicate whether these mdividuals and
entities with “gronnd water rights” have filed any claims in the SRBA Any who arg not
clzimants would not have anthority to participate in this miatter and those who are c]mmants in
these subcasesare already represented by other connsel. Yet, IGWA is attempling to participate
and represent all of its members, without Ymitation.

Finally, IGWA has failed 1o show that the groundwater users corrently involved in this
action can not adequately represent the interests of IGWA’s membeyship. IGWA bears this
burden. See, e g, Trbovich v. United Mine Workers, 404 U 8. 528, 538 n.10 {1972, United
States v. City of Los Angeles, Cal 288 F 33 391 (8% Cir. 2002). IGWA proffers only two
arguments for why the current parties may not adequately represent the interests of IGWA s
members. Both arguients fajl, First, IGWA asserts that “they [the other groundwater users) do
not r-epréserlt IGWA’s members.” Motion at 3. Inlight of the fact that IGWA jtself has no right
to repx'eémt its members in this matter, this statement is Irrelevant and js misleading if, in fact,
somie of IGWA’s members are already participating in these subcases. éeccmd, IGWA asserts
that “they do not represent ... the broader issues involved in defining ground water and
recoverad water” fd. 1t is unclear what exactly IGWA means by this statement. In fact, IGWA
provides no support for its apparent contention that the existing Pparties who are groundwater
users are somehow incapable of ‘understanding issues mvolving gronndwater.

IGWA does not have legal standing in this matter and has failed to show that the current
groundwater users cannot adequately represent the interests of its members. As such, this Court

should deny IGWA’s motion to participate,

RESPONSE TO IDAHO GROUND WATER APPROPRIATORS, INC.'S MOTION TOPARTICTPATE 7
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V. IGWA Cannot Mect the Requirements for Civil Rule 24(b)
Likewise, this Cowrt should reject IGWA’s motion for Ppermissive intervention. Civil

Rule 24(b) provides:

when a statute confers a conditional right 1o intervene; or (2) when a1y
applicant’s claim or defense and the main action have g question of law or fact
mn common. When a PAITy 1o an action relies for ground of claim or defense
upon any statute or executive order administered by a federal or state
governmenial officer or Aglncy or upon any regulation, order, requirement, or
agreement 1ssued or made pursnant to the statate or exeentive order, the officer
or agency upon tmely application may be permitted to imtervene in the action.
In exercising its discretion the court shall consider whether the intervention
will unduly delay or prejudice the adjudication of the rights of the original
parties,

Upon timely application anyoné may be permitted to intervene in an action: (1)

See also In re Doe, 134 1dsho 760, 763, 9 P.3d 1226, 1229 {2000).

Smcee IGWA does not qualify as a “claimant,” there is no statute that confers upon it a
“conditional right to intervene Therefore, IGWA must rely upon meeting the clements of Rule
24(H)(2) in order to intervene and pavticipate. In other words, there must be a COmMIon question
of Jaw or fact between the issues raised in the objections and the claims asserted by IGWA.

The objections filed in the relevan; subcases each challenge the source and place of use
of the specific water rights. In particular, the claimants/objectors allege that water under the
rights is recovered for use within a specific area. IGWA, on the other hand, indicates that the
common question of law or fact is “what constitutes pround water and whether or not the State
Tecognizes certain water withdrawn from wells as recovered water and its potential affect on
recharge or conjunctive administration of the ESPA.” Motion at 3. These proceedings will not
define what constittes groundwater or determine how the Department should conjmmctively
manage the waters of the ESPA. Clearly, IGWA 1s anemptng to expand the issues before the

Cowrt beyond their reasonable bounds.

RESPONSE T0 IDAHO GROUND WATER APPROPRIA TORS, INC *S MOTION TO FARTICYPATE 8
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However, even assuming, for arguments sake, that IGWA does meet the Rule 24@)(2)
requirements, the Court stil] retains the diseretion to deny its motion, and may consider & munber

of factors in making that -dccis_idh See Spangler v, Pusadena Ciry Board af Edur., '

1326 (6% Cir. 1977). One such factor, an applicant’s “standing,” may serve as the bé:s;-‘s fbr
denying permissive intervention. See, e.g., Chinchurreta v. Fvergreen Management, Inc., 117
1daho 588, 589, 700 P.2d 369, 370 (C1. App. 1989) {indicating that an individual’s “motion to
Intervene was denied due to lack of standing’; see also In re Doe, 134 1daho at 764, 9 P.3d at
1230 n. 3 (standing is a “factor courts may consider i exercising their discretion to grant
permissive intervention once the requirements of Rule 24(b) are satisfi ed”). As such, the Court
should dfmy IGWA’s motion for permissive intervention on the grounds that it does not meet the
Stalutory Tequirements for standing in the SRBA  See Wild & Scenic Order, supra.

Furthermore, IGWA has failed to demonstrate that its alleged “interests™ in these
subcases are not adequately represented by the existin g groundwater claimants who are parties in
the SRBA and who are participating and being represented by other counsel. This Court should
exercise its discretion and deny 1IGWA’s motion 1o participate.

CONCLUSION

The SRBA Court has already determined that associations of claimants do not have
standing to participate in the SRBA., IGWA has ro legal standing and has not met the
requirements for intervention. The Court should follow the relevant statutes and mules, the Idaho
Supreme Court's decision in Fory Hall Water Users A ssaciaiion, and the Presiding Tudge’s
decision in the Wild & Scenic Order and deny JGWA’s motion. In sum, existing law makes it

clear that the SRBA is not an open forum for organizations without water right claims 1o be

RESPONSE TO IDAHO GROUND WATER APPROPRIATORS, INC.’S MOTION TO PARTICIPATE 1Y
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R

heard Forthe foregoing reasons, the Coalition respectfully requests that this Court deny
IGWA’s Morion to Farticipate,
Dated this 22™ day of Augnst, 2007.
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CERTIFICATE OF SERVICE

1 hereby certify that on the 20 day of Angust, 2007, ] sepved atrue and comect copy of
the-fregeing RESPONSE TO IDAHO GROUND WATER AVPR 'RIATORS, INC,*S

MOTION TO PARTICTPAFE on the PETSon(s) Yisted betiw, foitinér ndicated; °

Idaho Department of Water Resourees . \(_ US: NI Postage Prepaid
P.(). Box 83720 __.__ Hand Delivery
Boise, ID 837200098 ___ Ovemight Mail
_ . Facsimile
_ Pmai
Jerry R Righy _ O_(_“ U.8. Mail, Postage Prepaid
Ray W. Rigby _.___Hand Delivery
RIGBY THATCHER ANDRUS RIGRY ____ Overnight Mail
KAM & MOELLER, CHTD. __ Facsimile
PO Box 250 — __Emajl

Rexburg, 1D 83440-0250

_i U 8. Mail, Postage Prepaid

Lynn Hoessner _ __ Hand Delivery
109 North Second West . Overnight Mail
5t. Anthony, ID 83445 _____Facsimile
__ Email
US Department of Tustice _ O\ US. Mail, Postage Prepaid
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_=X_U.5. Mail, Postape Prepaid

Idaho Attorney Genera’s QOffice ... Hand Delivery
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PQ Box 44449 __Facsimile

Roise, ID 83711-4449 . Emai

Randall C. Budge _ U.S. Mail, Postage Prepaid
Candice M. MeHugh ‘ _ ___Hand Delivery

RACINE OLSON NYE BUDGE & —_ Overnight Mail

BAILEY, CHTD. __ __ Facsimile

PO Box 1393 - Email

Pocatello, 1D 8320)
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