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Travis L. Thompson, 18B #6168
BARKER ROSHOLT & STMPPSON Lip
113 Main Ave, West, Snite 303

PO, Box 485

Twin Falls, 1daho 83303-48%

Telephone: (208) 733-0700

Facsimile: (208) 735-2444

Attorneys for Harold Rex and Anne Martin

IN THE COURT OF THE FIFTH .JUDICTAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

) Subcuge Nos,: 45-569, 45-574, 45-5735,
In Rc SRBA ) 43-376, 45-618, and 45-2658

3
Case No. 39576 } RESPONSE TO SUSAN BEDKE'S

} MOTION TO PARTICIPATE

)

)

)

]

COMES NOW, HAROLD REX and ANNE MARTTIN (“Martins™), by and through their
undersigned atterneys of record, and submits this Respense to Susan Redke 's Motion to
Participate in the above-captioned subeascs pursuant to AQ! § 10(k) and Idaho Rule of Civil
Procedure 24, For the reagons set forth below, this Court should deny Susan Bedke's maotion,

INTRODUCTION

The SRBA Court is the quict title action to waters in the Snake River Basin and the

statutory authority for a party’s ability to participate is expressly defined by Idaho Code §§ 42-

1401 throngh - 1428, Given the quiet title nature of the SRBA, a person’s ability to purticipate in
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any proceeding before the Court is significantly limited - Lo include only thase with a direct
interest in the proceeding or res, waters in the Snake River Bagin, See AO1 § 10(k). Indee,
according to AOQ1 § 10(k), enly 2 “party to the adjudication™ may file 2 motion to participate.
Since Susan Bedke (“*Bedke™) does not own any water rights in the Snake River Basin she is not
g party and, hence, is prohibited from fling a motion 1o participate in the above-referenced
subeases.’

Inn addition, Bedke cannot meet the requirements for intervention, either as of right or
permissive, under Rule 24, Notably, Bedke's alleged interest in the Martin's decreed water
rights is based uwpon ltigation over Mr, Leroy Fairchild’s property, Any claimed interest in Mr.
Fairchild's property is speculative, and at best, unripe and premature, Conscquently, the Court
should deny Bedke's Motion to Participate,

Finally, the Martins dispute and object to the various allegations raised in Bedke's motion
ineluding those raised with respect to Eugene Matthews and the funding of Mr. Fairchild’s
previously filed motion with this Court.

ARGUMENT

I. Bedite I11as No Authority to File a Motion to Participate in this Matier.

The statutes and rules governing the procedures of the SRBA cxplicitly provide who may
file a motion to participate in matiers belore tis Court, Section 10(k) of AQ1 provides:

Any party to the adjudication who is not a party to a subcase may sesk leave
to participate in a subeasc by filing ¢ timely Motion to Partizipate. A Motion
1o Participate shall be treated like a motion te intervene under ILR.C.P. 24 and
ghall be decided by the Presiding Judge or the assigned Special Master, A
party to the adjudication who does not file un obyjection, & response or a
timely Motion to Participate waives the right to be a party to the subease and

1o receive notice of further proceedings before the Special Master, except for
Motions 1o Alter or Amend.

! A seurch o LDWR's onsline water right ditabuse revenls thal Sussn Bedke does not own any waler sighm in the
Snake River Basin,

i
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{Bold emphasis added).

According to the plain language of AQ) § 10(k), only a “party to the adjudication” may
file 0 motion Lo parlicipate in spegific subcnses. Section 42-1401A, Idaho Code, defines a
“marty™ as “any person who is a elefmant or any person who is scrved or foined,” (smphasis
added). Since Bedke has not been “scrved or joined,” she would anly be authorized to file a
motion to paricipate it she were 2 claimant. The same statutory provision defines a “claimant”
as “any person or entity asserting ownership of right te the use of water within the state or Idahe
or on whase behalf ownership of rights to the use of water is asserled,” Jd, Nothing in the
record ar in TDWRs oneline water vight file databuse demonstrates that Bedke has filed any
claims for water rights with the SRIBA. Bedke’s alleged interest in the water rights is
conditioned upen “success|] in the clvil action ta take possession of Fairelild s real property,”
Motion 81 2, Tt is insuffelent 1o cluim an interest in & witer right for purposes of participation in
the SRBA merely on the speculated success in litigation over real property in another court.
Accordinply, Bedke has no statutory authority to filc a motion in these subeases and her motion
should be denied,

1L Bedke Cannot Meet the Requirements of Civil Rule 24.

Bedke incorrect]y claims that she meets the requirements for intervention under Idaho's
civil rules of pracedure. Although Bedke docs nol specify whether she meets the standard for
ftervention as of right (Rule 24(a)) or permissive intervention (Rule 24(b)), a response pursuant
to both standards is provided below. As described, Bedke's motion fails under both standards.

To intervene as a matier of right, 8 person must meet the eriterin of Rule 24(n). Rule

24(a) provides:

RESPONSE TO SUSAN BEDKE'S MOTTON TO PARTICIPATE 3
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Upon timely application anyone shall be permitted to intervene in an action:
(1) when a stamnte of the state of Idehe confers un unconditional right to
intervene; or (2) when the applicant claims an interest relating to the property
or transactions which s the subjest of the action and the applicant is so situated
that the disposition of the action may as a practical matter impair or impede
applicuant 's ability to protect that interest, unless the applicant's interest is
adequately represented by existing porties,
Nolubly, the Idahe Supreme Court and SRBA Court have already rejeeted similar
attemipts to participate in a subcasc whete the maovant was not g clamant in the SRBA. See Fort
Hall Water User's Association v, United States, 129 1daho 39, 921 .2d 739 (1996): Order on
Maotion to Participate/intervene, AQL 10k, LR.C.P, 24(a) & (b): Order on Motion to Dismiss
Objections to Amended Claims, LR.C.L£, 12(b)(6) in Consolidated Subcuse No 75-13316 (“IWild
& Seenic Order™}, In the Wild & Seenic Order, the SRBA Court addressed intervention of right
as it related to the non-claimant’s attempt to participate:
The instant motion does not satisfy the eriteria for an intervention of right
pursuant to AOT § 10(k) or LR.C.P. 24(a). First, the Court finds that there is
no statuic or AQ1 rule that confers an unconditionsl right to TRU and TWS to
intervene in the proccedings. 1RU and TWS are not parties to the
adjudication as required by AO1 § 10(Kk) in order to file @« motion to
participate nor do 1RU and TWS meet the statutory standing criteria set
forth in Idaho Code § 42-1401A ... IRU and TWS do not claim ownership of
any claims that share a factual or legal connection or dispute with the federal
reserved water rights at issue,

Wild & Scenic Order ut 9 (emphasis added),

In Fort Hall Water User's Association, the ldaho Supreme Court affirmed the ruling of
the SRIBA district court wherein the court denied standing 1o & waler users sssociation o file an
objection in the SRBA where the water users association was nat claiming ownership of a water
right and therefore did not fit within the definition of “claimant”™ under Idaho Code seetion 42-
1401 A(1). 129 Idaho at 41-42_ Next, like the non-claimant associations in the #i/d & Scenic

mattcr, “no statute or AQ1 rule [] confers an unconditional right 1o [Bedke] to intervene in the
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proceedings,” Since Bedke is not a “claimant” or 2 “party” to the SRBA, no statute or rule
provides her with sny right, mandatory or etherwisc, to participate in the present subcases,
Therefore, Bedke must show that she meets the requirements of Rule 24{)(2), However, since
Bedke has no interest in these proceedings, she cannot meet this requirement either.

These subcases concern Mr., Fairchild’s previous motion to set aside the Marting® decrees,
Bedke's only interest is that she hes instituted Hlipation over the sale of My, Fairchild’s rezl
property. Whether or not she ever acquires an interest in Mr, Fairchild’s property is speculative

~ al this point, To take the next step and allege an interest in the Martins’ decreed waler fights is
even more speculative and without justification, Mr, Fairchild's decisions with respect to his
previously filed motion with the Court ure not for Bedke's disposition. Accordingly, no decision
by the Court in this matter will “impair or impede™ Bedke’s “ability to proteet” a nonexistent
interest.,

Moreover, Bedke's p.rcscm claims regarding un interest in this proceeding are not ripe
and therelore il as a matter of law, Ripeness is a fandamental prerequisite to invoke a court’s
jurisdiction = a harm must be sufficiently matured to warrant judicial intervention, See Mannos
v. Moss, 143 Idaho 927, 155 P.3d 1166, 1175 (2007); Devidson v, Wright, 143 Tdahe 616 (2006),
Idaho’s ripeness doctrine reguires a plamtiff to prove: 1) that the case presents definite and
congrete issues, 2) that & real and substantial controversy cxists, and 3) that there is a present
need for adjudication.™ 155 P.3d at 1175. There are no delinite and conerete issues and o real
and subsluntial controversy exists between Bedke and the Martins, Although Mr. Fairchild has
filed 1 motion to set aside the Martins’ decrees, there is no need for an adjudication between

Bedke and the Martins. Bedke’s alleged interest in Mr, Fairchild’s property is bused upan
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separate Htigation and it does not give her legal standing to participate in these proecedings.
Hence, Bedke’s motion is not ripe and should be denicd.

Finally, Bedke has failed ta show that Mr, Fairchild cannot adeguately represent his
interests in this mater, See, e.g., Trhovich v, United Mine Workers, 404 1.8, 528, 538 n.10
(1972); United States v. City of Los Angeles, Cal., 288 F.3d 391 (9" Cir, 2002), Bodke bears the
burden with respect to this clement and has offered no supporting reasons, other than further
speculation that “Fairchild may seftle the matter without Hitigating the issues.” Motion at 3. How
Mr. Fairchild resolves his previously filed motion is Mr. Fairchild’s deeision, not Bedke’s,
Furthermore, Mr. Fairchild is presently represented by cotnsel in these subcases and there is ne
reason to suspeet that he cannol adequately reprasent his interests here,

Bedke does not have legal standing in this matter. As such, this Court should deny her
motion to participate.

IV.  Bedke Cannot Mect the Reguirements for Civil Rule 24(b)

Likewise, this Cowrt should reject Bedke’s mation for permissive intervention, Civil
Rule 24() provides:

Upon timely application anyone muy be permitted 1o intervens in an action: (1)
when a statute confers a conditional right to intervene; or (2) when an
applicant's cluim or defense and the mein action have a question of law or fact
in commean. When a parly o an action relies lor ground of claim or defense
upon any statute or executive order administered by a federn] or state
governmental officer or agency or upon any regulation, order, requirement, or
agreement issued or made pursuant to the stalule or executive order, the officer
or agency upon timely application may be permitted to intervenc in the action,
In excreising its discretion the court shall consider whether the intervention
will unduly delay or prejudiec the adjudication of the rights of the original
parties,

See alse In re Doe, 134 1daho 760, 763, 9 P.3d 1226, 1229 (2000),

RESPONSE TO SUSAN BEDKE'S MOTION TO PARTICIPATE &
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Since Bedke docs not qualify ss a “elnimant,” thers is no statute that confers upon her a
“conditional right lo intervene.” Therefore, Bedke must rely upon meeting the clements of Rule
24(b)(2) in order to intervens and participate. In other words, there must be a common question
of law or fact between the issues raised in the motion and the cluims asserted by Mr, Fairchild,

The motion fled by Mr, Fairchild seeks to set aside partial decrees issued to the Martins.
Bedke does not own any property served by these water rights. Bedke has instituted a lawsuit
over the sale of Mr. Fairchild’s property, Bedke™s enly claimed interest here arises From the
speeulative oulcome in Lthat separate case Aled in Cassis County District Court. Presently, Bedke
has no interest whatsoever in these proceedings.

rlowever, even assuming, for arguments® sake, that Bedke docs meet the Rule 24(h)(R)
requirernents, the Court slitl retains the discretion to deny its motion, and may consider a number
ol lzetors in making that decision, See Spangler v. Pasadena City Board of Edue., 352 F.2d
1326 (9" Cir, 1977). One such facter, an applicant’s “standing,” may scrve as the basis for
denying permissive intervention. See, ez, Chinchurreta v, Evergreen Management, Ine., 117
Idaho 588, 589, 790 P.2d 369, 370 (Ct. App. 1989) (indicating that an individual’s “motion to
intervene was denied due to lack of standing™); see also fn re Due, 134 Idaho at 764, 9 P.3d at
1230 n, 3 (standing is a “factor courts may consider in exercising their diseretion to grant
permissive inlerveniion once the requirements of Rule 24(b) ars satisfled”). As such, the Court
should deny Bedke's motion for permissive intervention on the grounds that she does not meet
the statutory requirements for standing in the SRBA. See Wild & Scenic Order, supra.

Furthermore, Bedke hag {ailed to demonsivate that her alleged “interest™ in these subcases

is not adequately represented by Mr, Fairchild who is o party in the SRBA and who is
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participating and being represented by other counsel, This Court should exercise its diserction
and deay Bedke’s motion to participate.
CONCLUSION

The Idaho Supreme Court and SRBA Cotat have already determined that non-claimants
do not have standing to participats in the SRBA. Bedke has no legal standing and has not met
the requirements for imervention. The Court should follew the relevant statutes and rules, the
Idaho Supreme Court's decision in Fort Hall Water Users Association, ard the Presiding Judge’s
decision in the Wild & Scenic Order and deny Bedke’s motion. In sum, existing law makes it
clenr that the SRBA is not an open forum for persons without water right claims to be heard,
Bedke’s motion is based upon speculative success in a separate lawsuit. Morcover, there is no
Jjustification to cxpand the scope of the SRIBA to hear non-claimants just beeause they may Jle a
lawsuit on a separate matter, particularly when the rights at issuc have already been decreed for
two years.

For the foregoing reasons, the Marting respectfully request that this Court deny Bedke'’s
Motion to Participate.

Dated this il day of August, 2007,

BARKLER ROSHOLT & SIMPSON LLr

e

Travis L, Thompson

Arrorneys for Hareld Rex and Anne Martin
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CERTIFICATE OF SERVICE

[ hereby certify that on the _E. day of August, 2007, T served a true and correct copy of
the foregoing RESPONSE TO SUSAN BEDKE’S MOTION TO PARTICIPATE on the
person(s) listed below, in the manner indicated:

Tdaho Department of Water Resources V.5, Mail, Postage Prepaid
P.Q, Box 83720 Hand Delivery
Boise, Idaho 83720-0098 o Overnight Mail
{208) 287-6700 = Facsimile
Email
Miclael Tribe 1.5. Mail, Postage Prepaid
Robinson & Associates Hand Delivery
P.O. Box 396 — Overnight Mail
Rupert, Idaho 83350 — Fresimile
(208) 436-6804 Email
Don Chisholm ‘ U.8. Mail, Postage Prepaid
P.O, Box 1118 Hand Delivery
Burley, Idaha 83318 o Qvernight Mail
(208) 878-4598 __ =" Facsimile
Email

o L——

Travis L. Thompson
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