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UNITED STATES’ MEMORANDUM
IN SUPPORT OF ITS FEDERAL
RESERVED WATER RIGHT CLAIMS

INTRODUCTION

At issue in these subcase are the United States’ claims (“Claims™) for federal reserved

water rights to provide water to twelve Forest Service administrative sites located in remote areas

of the Salmon-Challis, Payette, Boise, and Bitterroot National Forests. The Claims were made

on behalf of the Forest Service pursuant to the Organic Administration Act of 1897, 30 Stat. 34-
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36 (1897), 16 U.S.C. § 473 et. seq. (1994) (“Organic Act™).

These subcases were scheduled for evidentiary hearings pursuant to 1.C. § 42-1411A on
March 20 and May 15, 2007. At those hearings, the State of Idaho suggested that the Affidavits
filed in support of the Claims by the United States may be insufficient to establish federal
reserved water rights and, subsequent to the hearings, Aﬁled a Notice of Participation in these
subcases.! As demonstrated below, however, the United States is entitled to federal reserved
water rights for the Claims because 1) the Claims are located on federal lands reserved from the
public domain, and 2) the use of water is necessary to administer the reserved lands and to fulfill
primary purposes of the reservations.

PROCEDURAL AND FACTUAL BACKGROUND

The United States filed the Claims for consumptive uses at nine separate Forest Service
administrative sites (“Administrative Sites”). Three of the claims, 77-13915, 77-13918, and 77-
18919 are for separate water sources which serve the same site, the Landmark Ranger Station.
Two of the claims, 77-13922 and 77-13923, are for separate water sources which serve the
Johnson Creek Guard Station. The remaining claims are for the Bernard Guard Station (77-
10795), the Yellow Jacket Guard Station (77-10798), the Loon Creek Administrative Site (77-
11537), the Cape Horn Guard Station (77-11569), the Warren Guard Station (77-11657), the Big
Creek Ranger Station (77-13920), and the Swet Lake Cabin (77-13925).

The lands upon which the Claims are located were reserved pursuant to federal Jaw,

! Fourteen subcases were at issue during the hearings, but the State’s Notice of
Participation was filed only in the twelve subcases captioned above. In accord with the Court’s
Order Setting Post-Hearing Briefing Schedule (May 18, 2007), the two remaining subcases, 77-
13916 and 77-14227, should be partiaily decreed.
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Bight of the Claims® are based on lands which were reserved under the Creative Act of March 3,
1891, Ch. 561, § 24, 26 Stat. 1103, as amended (codified at 16 U.S.C. § 471) (vepealed 1976)
(“Creative Act”™). The Creative Act, section 24 of the larger General Revision Act of 1891 and a
precursor to the Organic Act, authorized the President to create forest reserves.” The Organic
Act, passed six years later, provides that all land subject to reservations made under the Creative
Act shall be administered pursuant to the Organic Act. See 16 U.S.C. § 475

The four remaining Claims® are based on land reserved by Congress in 1919 as national
forest lands which are “subject to all laws affecting the national forests.” Public L. No 69, Ch.
88, 41 Stat. 324. Thus, all twelve claims are based on reserved lands which are subject to the
provisions of the Organic Act.

In each of the subcases for the Claims, the United States has filed Affidavits in support of
the Claims (collectively, “Supporting Affidavits”). As demonstrated by the Supporting Affidavits,
the purpose of the Claims is to supply the Administrative Sites with sufﬁéient water necessary to

administer National Forest System lands and to effectuate the purposes of the Organic Act. The

2 77-10798, 11537, 11569, 11657, 13915, 13918, 13919, and 13925.

3 “That the President of the United States may, from time to time, set apart and reserve,
in any State or Territory having public land bearing forests, in any part of the public lands wholly
or in part covered with timber or undergrowth, whether of commercial value or not, as public
reservations, and the President shall, by public proclamation, declare the establishment of such
reservations and the limits thereof.” 16 U.S.C. § 471 (repealed 1976).

4 “All public lands designated and reserved prior to June 4, 1897, by the President of the
United States under the provisions of {the Creative Act] . . . and all public land that may hereafter
be set aside and reserved as national forests under said Act, shall be as far as practicable
controlled and administered in accordance with the following provisions [of the Organic Act].”

16 US.C. § 475.
5 77-10795, 13920, 13922, and 13923.
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Supporting Affidaviis also provide evidentiary support for each element of the Claims.
ARGUMENT
A. Under the Federal Reserved Water Rights Doctrine, Water is Impliedly
Reserved Where it is Necessary to Accomplish the Purposes of A
Reservation.

Tt is well settled that the national government has the authority to *“reserve water for the
use and benefit of federally reserved lands." United States v. District Court for Eagle County,
401 U.S. 520, 522 {1971) (quoting Arizona v. California, 373 U.S. 546, 597 (1963)). A
reservation of water by Congress may be express or, more commonly, implied from the
reservation of the land itself. United States v. New Mexico, 438 U.S. 696, 699-700 (1978); see
State v. United States, 12 P.3d 1284, 1287 (Idaho 2000) (a federal reserved water right may be
either express or implied). When there is no express reservation of water, courts must consider
whether Congress implicitly reserved a water right pursuant to the federal reserved water rights
doctrine. This doctrine provides that when the federal government reserves land, the federal
government by implication reserves water sufficient to accomplish the purpose of the reservation.
E.g., Cappaert v. United States, 426 U.S. 128 (1976); State, 12 P.3d at 1287,

The principles of the reserved rights docirine, established for almost one hundred years,
were first clearly established in Winters v. United States, 207 U.S. 564 (1908). In Winters, the
Court found that although Congress had not expressly reserved water when it set aside land for
the Fort Belknap Indian Reservation, a reservation of water for the purposes of the reservation
must be implied, thereby exempting it from appropriation under state laws. Winfers, 207 U.S. at
576-77. In Arizona v. California, the Supreme Court extended the doctrine beyond Indian
reservations to other federal reservations of land, including national wildlife refuges and national
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forests. Arizona, 373 1.5, at 601. Subsequent cases have solidified the entitlement of federal
reserved water rights for National Forest System lands. See Colorado River Water Conservation
Dist. v. United States, 424 U.S. 800, 805 (1976) (“reserved rights of the United States extend to
Indian Reservations and other federal lands, such as national parks and forests™) (citation
omitted); United States v. New Mexico, 438 U.S. at 706 (the Organic Act impliedly reserved
waters for the primary purposes of the National Forests); see also Avondale Irrigation Dist. v.
North Idaho Properties, Inc., 577 P.2d 9, 17 (Idaho 1978} (non-consumptive water rights are
reserved for National Forests in the amount necessary for timber and watershed protection); /n re
SRBA, Case No, 39576, Consolidated Subcase No. 63-25243, Memorandum Decision Denying
the State of Idaho’s Motion For Summary Judgment at 10-13 (Idaho Fifth Judicial Dist., Dec. 22,
1998) (“Organic Act Decision’)(United States is entitled to instream flows on National Forests
for erosion control and stream channel maintenance which are necessary for watershed
protection).

Perhaps the clearest articulation of the reserved right doctrine is contained in Cappaert:

[Wihen the federal government withdraws its land from the public domain and

reserves it for a federal purpose, the Government, by implication, reserves

appurtenant water then unappropriated to the extent needed to accomplish the

purpose of the reservation. In so doing, the United States acquires a reserved right

in unappropriated water which vests on the date of the reservation and is superior

to the rights of future appropriators. Reservation of water rights is empowered by

the Commerce Clause, Art. I, § 8, which permits federal regulation of navigable

streams, and the Property Clause, Art. IV, § 3, which permits federal regulation of

federal lands. The doctrine applies to Indian reservations and other federal

enclaves, encompassing water rights i navigable and nonnavigable streams.

Cappaert, 426 U.S. at 138 (citations omitted). The Idaho Supreme Court has recognized these

basic principles in finding federal reserved rights in Idaho. See United States v. Idaho, 959 P.2d
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449, 450-51 (Idaho 1998) (quoting the above language from Cappaert and holding that Public
Water Reserve 107 reserved water rights for stockwatering purposes).

As explained by the Supreme Court in Cappaert, to establish a reserved water right the
United States must show 1) a reservation of land, 2) that water is necessary to effectuate the
purposes of the reservation, and 3) the minimum amount of waer necessary to effectuate those
purposes. Cappaert, 426 U.S. at 138-141. In determining whether there is a federally reserved

water right implicit in a federal reservation, "the issue is whether the Government intended fo

reserve unappropriated and thus available water." Cappaert, 426 U.S. at 139. "Intent is inferred
if the previously unappropriated waters are necessary to accomplish the purposes for which the
reservation was created." Id. In ascertaining whether a federal reserved right exists, the court
must examine the documents reserving the land from the public domain and the underlying
legislation authorizing the reservation. See, e.g., United States v. Idaho, 959 P.2d at 451, United
States v. City and County of Denver, 656 P.2d 1, 20 (Colo. 1982).

B. The United States is Entitled o a Federal Reserved Right to the Extent
Necessary For Administration of National Forests.

As a land management agency, the Forest Service is charged with.the administration and
management of National Forest System lands, which include the National Forests in question.
See 16 U.S.C. § 472,17 U.S.C. § 551; United States v. Grimaud, 220 U.S. 506 (1911); Utah
Power and Light Co. v. United States, 243 U.S. 389 (1917). Itis hardly surprising that water is
necessary for use in association with federal land. See Arizona v. California, 373 U.S. 546, 598
(1963) ("We have no doubt about the power of the United States under the [commerce and

property] clauses to reserve water rights for its reservations and property."). The Supporting
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Affidavits demonstrate, in fact, that the water described by the Claims is necessary to administer
National Forest System lands.

Several courts, including the SRBA Court, have held that the United States is entitled to
federal reserved rights for National Forest administrative sites. In a ruling in Colorado Water
Division No. [ on federal reserved rights for Forest Service administrative sites, the court stated:

[ T]he national forests in Water Division No. 1 must be administered. Such

administration requires administrative sites. It 1s reasonable to assume that

Congress intended to reserve sufficient water to serve those sites.

In the Matter of Reserved Water Rights in the Platte River, Nos. W-8439-76, Memorandum of
Decision and Order at 31 (Colo. Water Div. 1, Feb. 12, 1993) (attached as Exhibit A).

In ruling on a federal reserved right claim for the Deer Park Guard Station on the Boise
National Forest, Presiding Judge Wood quoted this language from Water Division No. 1 with
approval and ordered that a partial decree issue for the site. /n Re SRBA, Case No. 39576,
Subcase No. 63-30981, Order of Partial Decree on Uncontested Federal Water Right at 2-3
(Idaho Fifth Judicial Dist., July 31, 2000} (attached as Exhibit B). In the Monitor Valley
adjudication in Nye County, Nevada, the District Court arrived at the same conclusion, holding
that the State Engineer properly awarded federal reserved rights for Forest Service administrative
sites. In the Matter of the Determination of the Relative Rights in and to the Waters of the
Monitor Valley Southern Pari (140-B), Nve County, Nevada, Case No. 14906, Order at 17-18
(Nevada Fifth Judicial Dist., April 28, 2000) (attached as Exhibit C).

Indeed, in prior litigation, the State has conceded that water for federal administrative
sites is a particularly well-grounded basis for a fedefal reserved right. See Organic Act Decision
at 6 n. 2 (“At oral argument the State only conceded that the United States might be entitled to a
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federal reserved water right ‘in a few instances . . . particularly fire protection and for
administrative purposes.”).

The issue for this Court to decide is “whether the Government intended to reserve
unappropriated and thus available water." Cappaert, 426 U.S. at 139. As found by the Colorado
Water Division No. 1 Court, it would be unreasonable to conclude that there was no intent to
provide water for Forest Service administrative sites on reserved National Forest System land.
See Exhibit A at 31; see also 16 U.S.C. § 551 (National Forests reserved under the Creative and
Organic Acts to allow Secretary of Agriculture to regulate occupancy and use of Forests),
Because the Supporting Affidavits clearly demonstrate that the Claims are necessary for
administration of Forest Service 1ands,‘ this Court should decree the Claims in their entirety.

C. The United States is Entitied to a Federal Reserved Right Because the

Administrative Activity is Directly Related to Primary Purposes of the
Organic Act.

The water encompassing the Claim also fulfills the primary purposes of the Organic Act.
In determining the extent of the reserved right in question, the Court must look to the primary
purposes for which the reservation was created. L.g., New Mexico, 438 U.S. at 702. The primary
purposes of National Forest reservations are to provide a continuous supply of timber and to
assure favorable conditions of water flow. New Mexico, 438 1U.S. at 707.

As set forth in the Supporting Affidavits, water at the Administrative Sites is necessary to
accomplish the Organic Act's primary purposes. At the evidentiary hearing on May 15, counsel
for the State suggested that some of the Forest Service’s administrative activity, such as that
related to recreation, is not related to primary Organic Act purposes. A closer look at Forest
Serviée administration, however, indicates the contrary.
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For instance, the Affidavit of Stephen J. Kimball for the Bernard Guard Station (77-
10795) demonstrates that a wilderness trail crew normally uses the administrative site. Kimball
Affidavit § 7. While this activity could be characterized as related solely to “recreation,” such a
view would be superficial. As the Affidavit goes on to explain, the trail crew “makes contact
with people throughout the summer and reports on other activities and situations they encounter.”
Tt should be obvious that the Forest Service cannot “provide a continnous supply of timber,” see
New Mexico, 438 U.S. at 707, or protect the Forest against “destruction by fire and
depredations,” see Organic Act, 16 U.5.C. § 551, without a presence in the Forest and
administration of such Forest. As asserted in the Kimball Affidavir.

Administration of NFS programs and employee presence in the area serves to

protect the forest from depredations and destruction. This ensures the continued

viability of the resources on surrounding federally reserved NFS land and directly

contributes to watershed protection, preservation of timber stands and to the
maintenance of and improvement of watershed conditions, timber production and
favorable conditions of water flow.

Kimball Affidavit§ 7.

Similarly, the Cape Horn Guard Station (77-11569) includes a recreation guard who
“contacts people throughout the summer [and] monitors camp sites and fires at camp sites.”
Montoya Affidavit 9§ 7. This activity is undoubtedly necessary for the Forest Service to “provide a
continuous supply of timber” and protect the Forest against “destruction by fire and
depredations.” Accordingly, the recreation guard is necessary for the Forest Service to
accomplish its primary purposes. Indeed, such administration was recognized in and required by

the Organic Act itself, where Congress instructed the Secretary of Agriculture to

make such rules and regulations and establish such service as will insure the
objects of such [Forest] reservations, namely, to regulate their occupancy and use
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and to preserve the forests thereon from destruction . . . .
16 U.S.C. § 551.

An even more important point is that, in addition to the fire prevention role inherent in
Forest Service administration, each of these administrative sites is critically important to the
Forest Service’s fire suppression program. Two of the sites regularly house fire personnel. A
fire engine crew and a fire hand crew is housed at the Warren Guard Station. Jeffries Affidavit §
7(77-11657). A fire crew is housed at the Landmark Ranger Station each summer. Brown
Affidavit 97 (77-13915, 13918, 13919).

More fundamentally, any Forest Service administrative site becomes a fire-fighting center
when needed. For instance, the Yellowjacket Guard Station was used by fire crews during fires
in the area in 2001 and 2002. Hershey Affidavit§ 7 (77-10798). The Loon Creek Administrative
Site was used in 2006 for fighting fires. Montoya Affidavit§ 7 (77-11537). The Cape Hom
Guard Station was extensively used for fire operations in 2001 and 2006, housing over 100 fire
personnel at the site. Montoya Affidavit§ 7 (77-11569). The Landmark Ranger Station, in
addition to the fire crew regularly kept there, was used in 2006 as a fire-fighting base for nearby
fires. Brown Affidavit§ 7 (77-13915, 13918, 13919). The Big Creek Guard Station becomes an
active fire hub any time there is a fire in the area. Pbpe Affidavit 7 (77-13920). The Johnson
Creek Guard Station was used as a fire camp during fires in 2004 and 2006. Brown Affidavit§ 7
(77-13922).

Fire prevention and suppression directly enable one of the Organic Act’s primary
purposes — that of furnishing a contirmous supply Of timber. The court in Colorado Water
Division One stated:
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The purpose of the national forests cannot be fulfilled if the forests are not
protected from fire. This court concludes that the [Forest Service] is entitled to a
reserved water right unlimited in amount as may be necessary for the purpose of
fighting fire.

Exhibit A at 30.

In addition, the legislative history quoted by the Supreme Court in U.S. v. New Mexico
specifically states that one of the “objects for which the forest reservations should be made [is}
the protection of the forest growth against destruction by fire. . ..” 438 U.S. at 708 (quoting 30
Cong. Rec. 966 (1897)). Indeed, as with administration, the State has conceded that “fire
protection” is particularly well-suited as a basis for federal reserved rights. See Organic Act
Decision at 6 n. 2.

The Forest Service cannot control when or where fire will strike the forest. Each of the
Administrative Sites can instantly become a fire-fighting hub, in which case water is obviously
needed. To deny these sites the water claimed, on the basis that the water is not needed for
primary Organic Act purposes, would not only be contrary to the law but would be foolhardy.

CON CLUSION

As described above, the United States has claimed water necessary to administer the
National Forests and to fulfill primary purposes of the underlyimg reservations. Therefore, the
United States should be granted its reserved water rights for the Claims.

DATED this 26" day of July, 2007.

R(ispectfully submitted,
f

DAVID L. NEGRI U
United States Department of Justice
Counsel for the United States
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First Class United States Mail, prepaid:

David J. Barber, Deputy Attomey General
Office of the Attorney General

State of Idaho
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AMERICA FOR RESERVEID WATER RIGETS
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— B o o TS —————

Thesa cases are brought by the applicant to determine and
quantify its claims for reserved water rights for the purpose of
channel maintenance in the Arazpahoe, Pike, Roosevelt and San
Isabel National Foresis. )

In United Stzfes v. Jesse, 744 P.2d 481, 500 ({Colo., 1B87),
the Supreme Court of the State of Colorado concluded as follows:

(1) that Denver I (United States v. Denver, €56 P.2d 1
(Colo. 1582)1 does not foreclose the United States from
asserting a claim that the Organic Act impiicitly
reserves appurtenant water necessary to maintain
instream water flows in the national- forests, and (2}
that the United States is- not barred by the doctrines
of collateral estoppel and stare decisis from claiming
instream flow rights to achieve the purpeses of the
Organic act.

A lengthy trial was held and a vast number of exhibits were
introduced. After considerable effort the court has concluded
that it.will be impossible to summarize and andlyze in this
memorandum all of the vast zmount of material which has been
provided to this court for its guidance. The court will -
therefore limit its discussion to the main peints which underlie

L

its decisiecn.

This case invelves the interpretation of two federzal
statutes, the Craative Act of March 3, 1881, (2§ stat. 1103, as
amanded, 16 U.S.C. § 471, repsaled 1876), and the Organic
2dministration Ac= of June 4, 1BS7 (30 stat. 34, 18 U.s5.C. §473,
et sec.). The Crsative Act authorized uhE:DrESldEHt L2 ressrve
sortions of fedsral public lands for forest purpcses. The
Orcanic Adminis<rzzion Act Was In I2sponsa TO certaln actions and
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bolicies under “he Crestive Act wnich were deemed to be
ewcsssive., I= included limitations on the lznds which could be
reserved and defined tThe purpeses IcT which %he reservaiicns
could be mzde.

The acts themselves are largely s2 ifc
issues which are beforas the court in these cases. accordingly,
she court must at-eppt to divine their intent Irom any
indications which are found in the statutes, the circumstances
surrocunding the adoption of the statut§s,*and.the 2DDroaches
which would best achieve thelr underlying purposes.

Thne spplications for reserved water rights for fire-fighting
surmoses and for agministrative purpeses are on a different
Eoo%ing from the remaining claims. In this memorandum, gxaept
where +the context requires otherwise, reference to applications
means applications other than those for fire-fighting ox
administrative purposes. '

T. PORPOSES OF THE NATIONAL FORESTS,

—r

The purposes of the national forests have been
authoritatively established by a decision of the Supreme Court of
the United Statses.

Opited Statas v. New Mexico, 438 US €96, 57 L Ed 24 1032, 88
s ct. 3012 (1978), defined the "relatively narrow purposes for
which natiomal farests wers to be reserved.” This decision
contained the following observations:

The legisiative debates surrounding the Organic
Administration Act of 1897 and its predecessor bills
demonstrate that Congress intended national forests to
be reserved for only two purpeses -— "[t]o conserve the
water flows and to furnish a continuous supply of
+imber for the pecple.® [citations omitted.] National
forests wers not to be reserved for aesthetic,
environmental, recrsaztional, or wildiife-preservation
purposes.

nThe objects for which the forest
reservations should be made are the
protection of the forest growin against
destruction by firs and ax, and pressrvaticn
of forest conditions upon which water
conditions and water flow are dependent. Ths
purposs, theresfore, of this bill is o
maintein faverable forest conditicns, withou=z
excluding the use of thes2 Ieservations for
other purposas. They are not parks sst aside
for nonuse, put have besh establishad for
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Administraztive regulations at the turn of the =
confirmed tha:t national forests were to pe reserved
only these two limit

United States v. New Mexico, supra, at 438 US 707.

On the subject of possible reservation of water the Suprame
Court of the United States concluded as ollows=

Cengress intended that water would be raserved
only where necessary to presesrve +*he timber or to
secure favorzble watar flows for private and pumllc
uses under state law. This intent is revealed in the
purposes for which the national forest system was

e e

creatad and Congress? principled defersnees to stats
water law in the Organic Administration Act of 1887 and

other legislation.
United States v. New Mexico, supra, at 438 US 7i8.-

) The cTaims of the United States must be evaluated in the
light of theses overall principles.

TT. WHAT ARE FPFAVORABLE WATER MOWS‘“

‘The guestion of  the true meaning of the term "favorable
water Fflows" was a considerable focus of the trial in this case.
In considering what is meant by this term the basically
utilitarian purposes of the natz.ona'I forests must be kEPb
mind.

On this guestion the majority cpinicn in United States v.
New Mexico is also 1ns;?uct1ve. '

In that opinion the Supreme Ccurt had occasion to discuss
t*he effect of the Multiple-Use Sustained-Yield Act of 1960 on the
guesticn of pessible resarvad rﬂghts for the Gila Naticnal Forast '’
in New Mexico. This discussion is enlightening cn the guestion
of what is meant by favorable conditicns of water flow. The
court saig:

As discussasd earlier, the "reserv

ed richts decirine" is
a doctrine built on llelCEtiO1 and is an exception Lo
Congress' explicit deferance to state water law in
other areas. Without legislative history to the
contrary, we ares led to conclude that Congress did not
intend in enacting the Multiple-Use Sustzined-Yield Act
of 1860 <o rasarve water for the secondary purpcses
“mers estaplished. A reservation of additicnal waitzr
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21 losgs in the amount of water
on and domestic use, thersby
inciple purpese of sascuring

er flow.

United States v. New Mexico, supra, at 438 US 715,

The Suoreme Court thus considered that irrigatien and
domestic use was the principal purpese of maintalning "favorable
conditions of water flow."

This view is amply supportced by the record in the present
case. An exhibit in the present case guoles Congresssman Shaizoth
of Celeorado zs follows:

The original purpese of the gnactment of the law
of 1891 which authorized the President by proclazmation
5 st zszide portions of the public land as forest
reservations was to conserve the waters for irrigation,
so that the snow which falls in that region during the
winter will have shade to protect it from melting until
midsummer, until late in the summer, until water is
most needed for irrigation in the valleys and on the
plains below.

30 Cong. Rec. 982 (1897), Ex. A-l47.

A leader of congressicnal supporters of the 1837 legislation
statead: .

Common sense and science, I think,.will agree that
the forest cover will hold both the rainfall and
melting snow, so they will not rush to the streams in
forrents in the spring and.early summer. We all know
+hat in a well-timbered country the water goes more
cradually into the streams and gives a steadier flow,
with fewer overflows and less low water. :

As long as the forest stand, the branches, fallen
leaves, and roots will hold much of the rain and snow
until summer, and thus furnish water not cn}y for the
navigation of our rivers, but also for the irrigation
of the deser>s. Without forests we may expect our
rivers to be swollen as thy are now in the springtine,
but shallow or &ry in the sumner and autumn.

30 Cong. Rec. 866 (18%7) ( Cong. McRas). Ex. A-147.
The applicant sppezrs to argue that desirs to promciz the
develcopment of the west had little or no part in the creaticn of
the nationzl forests. This court -- and, it 1s subaitted, the
Suprems Cour: of the Unitad States -- disagres with that view.
4
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Irrication is of concern primarily in the west which doss nocit
enjoy the copious nat ral.prEClpltaﬁan which chearagterizes thse
gastern portions of the country. Huch of the then curcent
legislation had z2s its unguestionable purpese the aﬂv=lopmen: of
The weast. Significant 7ea*s‘a;;ow to promote irrigation in the
West was Dasséd the same yezr 2as the Creative RAct Congress in
creating national forests must have considersd the effsct thoss
forests would have on wa2starn cﬁVEWGDmenL.

Just as the forests themselves were created for use, the
water flows which are engendered and protected by the forests ars

b

=%

intended to be uszd. One of the principal intended uses was
irrigaticen.

The other principal purpese which the Supreme Court
*ecognlzed was domestic use. As the areas below the nationzal
forests have urbanized, domestic use has largely been merged into
municipal usa Municipalities and water dig*ricts have come to
supply domes;zc needs for most persons. The cobservation of the
Supreme Court must be viewed in that context. A reasonable
interpretation of that observation is that the concern of
Congress would extend to those sunnlﬁes.

ITT. POTENTIAL IMPACT QE THE FEDERAL CLATHS. °

The applicant is asserting in these applications its claims.
for reserved water rights in the national forests of Water

Division No. 1. '
Division 1:  Division 1 consists of 2ll lands in the
state of Colorado in the drainage basins of the South
Platte river, the Big Laramie river, the Arikaree
flver, the nor:h and socuth forks of the Republican
river, the Smokey Hill river , Sandy and Frenchman
cre_ks, and streams qububary to said rivers and
creasks,

C.R.S. §37-92-201{a)

The applications in these cases primarily affect t i
cf the Scuth Platte river and its tributaries. They alsc zffe
the Big Laramie river (moreé commonly know as the Laramie T

The basin of the South Plaite contains more than seventy
cent of the population of +ne state. It includes the C*_y znad
unty of Denver and all cf its suburbs, e&nd such other major
pulaticn canters as Soulder, Longmont, Loveland, rork Cocllins
d Greeley. ' The 1583 population of the basin was sstimatad to

h

about 2.3 million psople. Within less than filtesen ysars

-
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bzsin populatien is expected to grow to about 3.3 million
pecple-. Thus thers is & large znd growing water demand Zox
municipal and dopestic usas.

The South Platts basin also supports a vibrant agricultural
economy, most of which is based on irrigation. There are
estimated to be from 1.3 to 1.8 million acres of irrigated land
in the basin.

The South Platte river iiself and most of its major
tributaries arise in the national forests. Over the years a
complex and efficient system of diversions for irrigation ang
other uses has been developed. Much of the effectiveness of that
system is dependent on storage of water in the numerous
reservoirs which have been developed, not only in the plains but
also in the areazs of the national forests. These reservoirs are
vital to both the municipal water sysbems and the _.rr*ga...ﬂ on
systams wh1 ch serve the area.

Although the c_;reat bulk of consunptwve use of waters of the
South Platte and its tributaries is on the plains below the
naticnal forests, many points of diversion are within the
forests. There is also substantial storage of water in
reservoirs locatéd in the mountainous areas including the
national forests.

A number of advantages accrue from storage in the
mountainous and national forest regions. There are geologic
formations which meke construction of reserveirs easier and less
expensive. The rock underlying many of those reservoir sites is
more impervious tb sespage than the porous soils of the plains
areas. Cooler temperatures reduce the amount of evaporation. So
does the greater dant\-z of typical mountain s:.tes, since the
proporticnal amount of exposad surface area 1s reduced. Delivery
of water may be dcne by gravity, and the additional money and
energy costs of pumping may oiten be avoided.

In addition storage higher up in the system makes the use of
water more flexible than deoes plains storage. Colorado is
dependent on use of water by successive diverters as the return
f£lows pass down the river system. t is estimated that on the
average water originating at the headwaters of the Scuth Platte
is us2d four and one half times before 1t leaves the statzs at
Julesbu?g The DOSS’blllLV of such reuse is maximized by sto
2s high in the systen as poccwb__. In addition the pessibili
of upsitream exchanges is increased.

=

Parenthetically it may be stated that racent news raleases
by “he federal census bureszu show Colorado to be the third mest
rapidly growing state in the nation and there can be no doubt that
most of that growth is in the South Platte basin.

L))
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The importance of storage higher up in the system is
5 ipncreass as rights which have historically been decreed
rrigation ares chénged to municipal use to sarve the growin
ommunities of the state. Many of these communities are near the
oot of the front range. Such rights can only be-deilyerad @E
those communities by gravity fead if the necessary storage sites
are located at higher altitudes.
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Storage higher in the system is alsco important in
maintenance of eguable flows throughout the season of use. As
has been noted above, persons who spoke on the subject at or
about the time of the Creative and Organic Acts stressed the
importance of discouraging flood flows at the time of spring
runoff and encouraging flows later in the season.

Municipalities need water all year long, and agriculturists
generally have better supplies ?f water in the Spring but are
particularly in need of irrigation water lzter in the growing
ceason. Storage of water in the upper part of the watershed
promotes these eguable flows. Such eguable flows were sought by,
fnose whose ideas are reflected in the creation of tThe naticnal
forests, and are exactly what they meant when they referred to
" favorable water flows.” '

.‘ ' -‘l
‘i

Tv. EFFECT OF RESERVED RIGHTS CLATHS.

Applicant makes much of the fact that t@e same zmount of
water would be available for use below the national ﬁgrests as
before because the claims. of the applicant are essentlally
noncensumptive. This is largely true but it overlocks the
importance of timing in making those waters usesful.

Much of the impertance of timing results from the fact that
ch percentage of the waters available for storage is in the

hi
reznms at the time of the spring runoif.

&
.
S
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cllows:

[t 1Y
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'

e enginzer explzined the matter as

Generaily speaking, what we lock for, and I think
i+ is evidenced by the degree to which w= rely on ‘
storage resarvoirs in this state, we have a hvdrolegic
system clipate thaz% produces the bulk of tie surizce
“Unoff in cne or two months, May and June.
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To mee: =he yvear around nzeds of cities, to mest
the sustained demands during the summer for irrigation,
we T peaks on those spring runofl

(53

cry and redoce the 39
hvdrographs so that water can be stored elther
underground or in the surface reservolirs for later use.

that are ideasl or approach the ideal are cnes that
produce a long duration of flow commencing, say, in
April or May when the runoff period begins, which are
not flashy or have high peaks or low peaks but a broad
and sustained sort of hydrograph.

So I guess, generally spezking, streazm conditions

It is interssting to nocte thatbthe last paragraph of the
quotation immediately above, which is from testimony before the
court taken in 1990, is exactly parallel to the guotations from
leading congressmen at the +ime of the enactment of the c;eatlve
and Organic Acts almest one hundred years a2go, as guoted Iin part

II of this memorandum. ‘ :

The general effect of granting the claims of the applicant
would be to accentuate the flood flows in the springtime. This
is the ewxact opposite:.of what was desired by people whese
“houghts on the subject were influential at the time of the
enactment of the Creative and Organic Acts.

The faderal claims would be in direct competition with
rights for storage high in the system. Reservoirs belew the
nationzl forests may well receive a bonanza, but overall the
flexibility and efficiency of the system would be seriously
decresased. The inflexible law of gravity would mean that oncé
water had bypassed the upstream reservoirs to meet the
requirements of the applicant's claims, it could never be
recovered even though the downstream resarvolirs were filled.
Thus many advantages of storage high in the system would be
graatly diluted or lest entirely.

Applicant econtends that Congress in creating the national
forests was not concerned with the development of the west and
the necesgities of western demestic and irrigation use of the
waters from the forests If this is trme, this section of this
memorandum is torally irrelevant. But this court believes such
development was a primary aim of the forast legislation, and the
Supreme Court of the United States has determined that domestic
and irrigation use was the principal purpese of Congress in
securing favorable water flows. If this court's interpratation
is correct, these considerations are highly Sign§ficant in
determining what, if any, water rights Congrass intendsd to
reserve in crasating the national forasts.

o)
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Y. NECTSSITY TOR RESIRVED RIZHTS,

Mcst of “he national forest lands in the Prapaho, Pike,
Roosavel® and San Isabel National Forests run To the continental
divide. Since this is true, the headwaters of mest of tThe
strezms in the forests lis in forest lands. Thus for the most
part thers is no possibility of diversieons above the national
forests. There a:e, of course, some arsas in which this is no+
+rue and where streams run inte the national forests from

Drlvabely held land above the forests. There are also a nunber
of privately held in-holdings traversed by streams which then run
through forest lands.

The Forest Service has broad powers to regulate the
construction of irrigation structures within the national Fforasis

a2nd. as a Drac'l-ﬁ(_:al matter,; to.control the E.bl.fltv cf cthers to
make diversions within the forests. Permits are required to
establish such structures and thege permits must be renewed from

time to time.

Over the years the permit system has proven adequatz to
control development to an extent consistent with the purposes of
+he national forests.: The forest hydrologist of the Pike and San
I=abel KNational Forests was unable to think of any existing
striucture in those forests which would have to be shut down =zt
any time to preserve channel integrity in those forests.
Testimony of Lela Chavez Feb. 5, 1980, pages 142 and 143.

The testimony of Gary Edward Cargill}, Regional Forester cf
the United Staies Forest Service for the Rocky Mountain Region,
centains the following:

Q With regard to the permitting process, is it
possible o use the pevmlttlng process to maintain
stream channels in Water Division 1 in lieu of claiming
resarved water rights for instream flows?

A In the short run, we can achiesve the same
practical effects on the ground by reguiring as a term
and condition the same regimen of instreanm flows for

which we are asserting our claim. However, that
certaﬂnly is not a praferred method. And in the long
run, it is inferior to the claims which we are
assarting in this court. It iz a mechanism which would
be used under ths policy, but it is not our prefsrrad
mechanism under the po“cy nor is it one which has *h=
many benefits of the sdjudicated clain.

Q Now vou said that it was inferior and didn't have
- - * .

“he benefits, what makas the permitiing procass

inferior to the recognition of raserved Waler righis?

o
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A Permits are typlcally occupancy driven, which is
©o say that neithar the general population ner the
Torest Service knows very much in advance when an
application for occupancy and use is going to be flled.
-

TF gur cnly recoursa were To sacure favorable
conditicns by virtue of terms and conditions, na'tha;
we nor the ceneral public nor other water users would
have advence notice of what those uses were to be for
which permi=s were to be issued, nor the terms and
conditions that wers going ©o be affixed to them.

There would ke no systematic advance public notice
of the government's needs, and there would be no
certainty to the amount of water which the govermment
requires for securing favorable conditlions of water
filow.

T¢ would be derived on a Case by case basis as
those applications wers acted upon, and it would
recuire the Forest Service to then administer these
terms and conditions to virtually set up a duplicate
System for monitoring and evaluating instream flows
which the state already has established under thelir
process and administered by the state engineer. It is
;im?ly not in the public interest to duplicate to that
degres, and in the long run, 1t would nct serve the
general. public nor the water developers.

| Testimony of Gary Edward Cargill, January 22, 1950, at
pages 35-37. '

The exact meaning of the fcregeing testimony is not
completely clear to the court. To the extent that the court

. du T 3
understands it, the testimony suggests that without the reserved

3 .
water rights the Forest Service would have to makes a case-by-case

evaluation of claims and make its decision cn that basis.

Tn cross examination Mr. Cargill manifested some degree of
unfamiliarity with the reguirements of the state regulatory
system. This cast doubt on his conclusion that federal
menitoring would be unnecessary under a system of state

administration. It is likely that even if the application hereil
is granted, much of the monitoring would have to be done by the
applicant. '

The applicant's claims will have a sweeping effect on many
long-standing water rights. Thers ars admitted inaccuracies in
zpplicant's cuantifications and it would entall gresat difiiculty
znd expenssz Lo make them more accurate. Under thesa
Circumstances i< would seem that the case-by-case approach =ight
be the preferred one. It has apparently been successiul ovar oo
vears since the naticnal forests of Water Division No. 1 were estz
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Gray Francis Reynolds, Director of Watershed and Alr
Management of tne Forest Serv lCE put the matter culte
succinctly, His testimeny included the following exchangs:

Q Well, what I'm trying to understand is why do you

nead to asserc a reserved right as oppesad to managing

this minimum stream flow problem using the cther toocls?

A Well, can I use an analogy, Too?

Q if vou nesd to, to answer the guestion, zgo zhead.

A Most carpenters I know carry more than just one

hammer, because there are different jobs to be done.
They have big hammers and little hamme*s, and it iz
part of the toolbox that the Forest Service land
manager has at his discretion to use.

0 . Yes. Soc the Forest Service Is just trying to get
one more hammer, so to speak?

A No, I asked if I could use an example. Would vou
agres with me that most carpenters carry more than one
hammer?

Q Frankly, I don't know.

A Now we are going to have a hard time with this.
Q For purposes of this, I'll agree
A How about mechanics, they have two or thres

screwdrivers. What we are trying to say is that uh&
federal right is there, and we weculd exercise that

right on federal land. I have agreed with you, we also
have the right to condition the permits when they are
issued. .

Testimony of Gray Reynolcs, uanuavy 18, 1830, at page
81 -82.

<

b B ot I O I EeD
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In a somewhat parallel case the United States F
apparently recognized the adeguacy of regulation and
necessity for reserved rights. Sierra Club v. Yeuttsr
1405 (1Cth cir. 1850}, is a case involving raserved wa
in wilderness arszs. The need to preserve pristine ch
wilderness arsas would seem clezrly ©o be
national forests, yet the opinion in that case contains
following: '
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reserved water rights -- 1s undoubtedly legazl.
[citations omitted). The other aspect of the guestion
presented to us -~ whether federal reserved water
rights are necessary to presarve the wilderness
characteristics of the wilderness areas -— 1is either a
guestion of fact or a mixed guestion of law and fact.
Although Sierra Club submitted affidavits alleging that
federal reserved water rights are necessary to preserve
the wilderness characteristics of the Celorado
wilderness areazs, the Forest Service’s second report
generally denies the existence of any threat to the
wilderness areas, ses second report, at 5-10, apps. II,
IIT, and asserts that other administrative measures
could adecuately address the preservation of wilderness
characteristics.

Witnesses far the applicant thus concede that they have
effective means at their disposal to contrel harmful diversions,
but they desire a recognition of reserved water rights as another
method of such control.

The Supreme Court of the United States has pointed out that
"many of the contours of what has come to be called the 'implied-
reservation-of~water doctrine! remain unspecified.® United
States v. New Mexico, 438 US €96,700, 57 L EG 2d 1052,1057, S8 S
ct. 3012 (1578). This court is without a great amount of
guidance by the appellate courts as to the effect of alternative,
but less disruptive, methods of achieving the purposes of the
national forests.

The applicant insists that alternate methods of control are
totally immaterial; however, in another but somewhat similar
situation the Colorado Supreme- Court stated the following:

It is also significant that the federal government
has complets control ovear access to federally held - -
geothermal resources and can therefore fully regulate
water appropriation.

United States v. Denver [Denver I], €36 P.2d 1, 34
(Colo. 1983).

The alternate method of control has been effective without
resort to guantification of reserved rights. This fact is
attested to by the history of the national forests in Water
Division 1 since their inception, by thelr present condition, and
by the abundant "favorabls water flows" which emanate from them.
The hydrologist for the Piks and San Isabel National Forssts zlso

[=3
tastified that the Forest Service could live with all zbsolu<e
richts presently existing in her national forests, but perhaos
not with certain conditional richts. Presumably the unaccectable

“3 conditional rights cannot be made absolute without consent, cr at
S

12
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nce, by the Feorest Service.

Tt is noteworthy that there was little evidence of zctually
observed 111 effects of the long existing diversions in the
naticnal forests of Water Division 1 which had interfered with
the racognized purpcsas of the national forests.

The Colorado Supreme Court has zlso said:

Secause *he reserved rights doctrine is implied,
»ather than expressed, and because of the history of
congressicnal intent relating to the federal-state
jurisdiction of water allocation, reservations must be
strictly limited to the minimum amount of water needed
5 ensure that the purposes of the reservation will not
be entirsly defeated.

United States v. Jesse, 744 r.2d 481 (Colo. 1387)°

Although this court recognizes that the above guotation from
rhe Jesse case does not strictly apply to the point under
consideration here, it would seem that the policy of strict
construction of reserved water rights would prohibit the
quantification of those rights where there is no vital nesd to do
S0,

The quantification of those rights is substantially at odds
with efficient use of the waters from the forests for irrigation
and domestic purposes. Providing water for irrigaticn and
domestic uses is 2 principal mission cf the national forests. It
is strange indeed if guantification is reguired where there is no
real necessity for it, and where such guantification impairs
those purposes, :

Different consideraztions may apply to cases where there is-a
potential for diversions at points above the national forests or
in inholdings. Thoss matters should be resolved in applications
limited to such circumstznces. In this way the matters can be
resolved in a manner suited to the specific reguirements of each
situation. |

Tn one of i+s briefs the applicant assartis, "The Organic Act

cave the federal government a broad management nandate to
administsr and rsgulzte the national forests....” The court
agrzes with tha® statement. The federal government has exesrcisead
that mandate in “he national foresis in Water Divisicn Ne. 1 for
most of a century without resort to the doctrine of reserved
richvs. That doctrine alsc has a history of almest one hundrzd
years. Regulation has kesn successful and the "favorable watar
flows" remain intact.
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mhe first grest fact about conservation is that it
s-ands for development. Thers has been a fundamental
misconception that conservatlon means nothing but the
hushanding of resources for future generaticns. There
could be no more serious mistake. Conservation does
mean provision for the future, but it means also &nd
sirst of all the recognition of the right of the
present generation to the fullest necessary use of a1l
the resources with which this country is so abundantly
plessed. Conservation demands the welfare of this
generation first, and afterward the welfare of the
generations to follow.

xx %k

cozservation advocates the use of foresight,
prudence, thrift, and intelligence in dealing with
public mtters, for the same Teasons and in the same
way thet we each use foresight, prudence, thrift, and
intelligence in dealing with our own private affairs.
*%% Copeervation demands the zpplication of common
sense tz the common problems for the common good.

*® k%

gme zpplication of common-sense to any proklem for
the Natien's good will lead directly to naticnal
efficiemy whersver applied.

Gifferd Pinchot, The Birth of nConservation” quc:zd i
Nash, Eerican Pavironmentalism, Exhibit A-6 at : z2ges
76-78. ' -
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anmmroprizters of the 'favorable water flows'! arising Irom the
na-icnal forssts pe inhibited in thelr efiiciant use of those
flows if there are alternats nethods of protecting them?" The
evidencs in this case lesds the court To believe that answer
would have been az resounding, "Nelt

VT, N2TURE OF STREAMS IN THE NATIONAL FQRESTS.

The parties disagres as ©o the nature of the strzams in the
nz+ionzl forests. The anplicant.cantends that the streams ars
addustable in naturs and that their channels are formed by
Fiuvial processes which wers explained in a complete and
scholarl% manner. These channels, they contend, are centrolled
by bankiu

1% discharges -- essentially the same as “channel
ischarges ~- which occur at fairly fregquent intsrnals.

nr. Luna Leopold, a recognized expert in the field of
£fluvial geomorphology, testified as follows:

As we zaid previously , the channel fo;ms and
maintains its own -— the river forms and maintzins its
own channel, and. it maintains and forms a channel not
large enough to cardy +ha maximum floods or flow which
it will receive over a period of +ime. It carves its

channel and maintains it at some intermediate size both
in a cross-sectional area and depth.

%k %k

The rezsen is the very largest flows that occur;
only cne, for example in many years, %s so infreguent
that it doesn't have 2s large a role in channel
formation as does the intermediate sized flows. 2nd it
turns out that the flow that is most important in
carving and maintaining the channel is a flow that
occurs approximately once or twice a year, and it is

2 mne use of the ferm "bankfull? is one of the somewhat
confusing aspects of this case. The applicant and its exrerts use
it in the sense employed by Dr. Leopold. In their usage bankfull
flow ‘is essentially the same as the channel forming flows. It is
freguently attained when water reaches a peint somewhat below the
top of the physical bank of a streaa.. on the other hand the

objeczors and their experts use "pankfull" in the sensz cf reaching
<ha tcp of the physical bank of a stresan.

Tn this memorandum the tarm Mbankfull” is used in the sense
employad by the applicant. “When used.in that sanse the term dcas
me: mecessarilv raflect channel capacity, &s the physical bank m2Y
e —— and freauently is -- capabls of containing flows in excess oI
“he "bapkfull™ flows. '
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called the channel forming c‘svnarge, It hzs besn
given many terms, but channel forming discharge is one
way to expressg it.

Testimony of Luna Leopold, January 24, 1880. Page 31,
Again he testified:

Eo o Summa‘f‘izm "-'}11'5 pa‘?‘t,'t‘lﬁ adjusment D*’DC:'ES
involves much more than the adjustment of width and <he
building of the peoint bar, it involves the alternation
of deeps and shallows, both related to channel width.
Tt includes the actuzal form of the curve that the river
takes, whether it be a high amplitude bend or a low
amplitude bend, it ;nvolves the actual radius of
curvature of the bends and the wave lengihs of the
bends, all being some aspect of river channel width.

Ang remembar ‘that river channel width is the function
of the sguare root of the discharge and therefore the
fluvial ceomorpholog%sh can say the sguare root of the
discharge is cne of the most highly important
relationships in.the manner of how streams form
themselves and maintain themselves; that is, the wave
length is related to the sguare root of the discharge,
and thus since the sguare root of the discharge is zlso
related to the length of the curve and to the pool ang
riffle seguence, they are all highly tied together
through the interaction of hydraulic and sediment
variables.

*x % -

Yes, but let us make sure that we understand that
not all of these things are present at any one place or
any one time. You can have, for example, a channel

" particularly when it is bounded on one or both sides <o

2 narrow width by a terrace or by bedrock, the channel
thersfore may be prevented from making z wide flood
plain, but it will attempt to do so, a2nd if you loock
carafully you can usually find some lititle remnant of
an incipient flood plain being formed by the chamnel.

Secondly, the adjustment process may not inciunde
such things as the pool and riffle seguence, it may not
be able to adjust vertically, because it happens to b=
flowing over some very large boulders that pesrhaps were
excavated out of the glacial materizl on a moraihe, znd
therafore adjustment vertically often does not tzks
place. But that does not prevnnt adjustment of the
-‘malnwng verticals, A river is oiten pravanted fron
exercising or reazlizing the tﬂndﬂncy the physical

211 zttem

processes leazd toward, but the river wi
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s for adjustability are

In many cases the © .
& ramely subtle or esven

masked or subdued znd b
ghsent,
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[

Testimony of Luna Leopold, January 24, 1830. Pages g83-87.

The objectors, on the other hand, contend that those streams
flow in channels cut in materizls which are large in size and are
not easily moved, even by the sort of £lows contemplated by the
applications herein. They emphasize that the circumstances which
inhibit normal fluvial processes, referred to by Dr. Lecpold, are
particularly prevalent in the naticnal forests in Water D@vision
No. 1, and in many, if not most, of the guantification points
designated by the applicant.

Dr. Stanley A. Schumm, alsoc an eminent fluvial
geomorphologist and a member of the faculty of Colorado Stats
University, testifiedias follows: '

Q How would you characterize the mountain
streams in Water Division 17

A T characterize them as steep, very highly
variable in their merphologic characteristics. In a
very short distance you find that the channel changes
character; it is influenced greatly by factors other
than hydrology and hydraulics.

kX &

Q Would you please explain what you meant when
vou said they are influenced greatly by factors other
than hydrelogy and hydraulics?

A Well, 25 cne walks along theses streams and
observes their morphology, vou sze the effect of
bedrock, you see the effect of very large boulders “hat
clearly are not &transported by the stresam zt the
present time, colluvial boulders or boulders brought
into that reach of the wvalley by glacial activity, We
s=2e the effect of log jams, timber in the stream, angd,
of course, beaver dams, beaver activity are important.

Tastimony of Stanley 3. Schumm, March 21, 1890, =zt pages 64-

The objectors contend that waose channels zre rag

rl
{u
i}
cl
(83
8]
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the usual processes of fluvial geomorphelogy zzzoclated with
fully adjustabls g=rszms, and are controlled by much larger and
lass Ireguently occurring floods. ‘

The parties are also in disagreement 25 to the nature of
secdiment in the s=-eazms in the national forests. The applicant
contends that the full bankfull discharges are necessary to carr
the sediment which comes into the streams from various sources.
The cbjectors claim that the sadiment coming into the streams is
small in amount and in size. They assert that the streams have
sufficiesnt energy to carry much more than their present lcad.
Even if the flows of %hcse steams are significantly reduced,
objectors contend that they would be able to carry the sediment
load. ' '

The court concludes from the evidence and fror the field
trips which were a feature of this case that a great diversity cf
stream types exis:t in the naticnal forests. Quantificaticn
points are placed in. locations manifesting varying stream
characteristics. It is. fair to say, however, that a very high
percentage of quantification points lie on streams located in
aresas which would be highly resistant to changes based on
alterations of stream flows in the range annlwcant seeks in thess
cases.

VIT. NECESSITY OF CHANNFEL MATNTENANCE.

The parties also disagree a2s to whether channel maintenance
is 1m011c1t in the stated purnose of the nat*onal forests to
secure Yfavorabls conditions of water flow." Objectors, or at
least some of them, appezar to maintain that the maintenance of
channels is totally irrelevant. The applicant maintains that
Congress intended that the strsan channels must be maintained
totally unimpaired.

This court thinks that the truth is somewhere in between.
At the time of adoption of the Creative and Organic Acts and at
the time the national forests in Water Division No. 1 were
reserved, there was widespread appreciation in both scientific
and legislative circles that forests were vital to the
maintasnance cf favorable water flows. The importance of -
maintaining a rezsonzblas degree “of integrity for the water
courses was implicit in this unde:suandlng.

But this is not %o

say that the stream channsls were to be
totally maintainsd in their pristine condition zs in the national
parks. Congressmen and zdéministrators alike were unanimous in
Thelir assartions that the forasts were for vse. The waters
generatad in these forssts were alsc for use, particularly for
irrigation and dcmestic purpeses.
The Orcanic 2ct itsz2)f included the following provision
18
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11l waters on such reserveaticons may be ussad for
domestic, mining, milling, or irrigation purposes,
under the laws of the State wherein such forest
raservations are situated, or under the laws of the
United Stztes and the rules and regulations estzblishesg

Thersunder.

30 Stat. 3§ (18%7), IX. A-5.

Usz of waters for demestic, mining, milling, or irrigation
proposes zll reguire diversions. The applicant argues that this
section refers only to use on the reservation itself; however,
this court does not sees such a limitation in the act. ‘Diversien

for use outside the forests seems clearly to be anticipated.

The knowledge of fluvial processes was sufficiently advanced
that Congress and the early administrators of ‘the national
forests no doubt were aware that diversions in the national
forests for purposes of irrigation and domestic uss would have
some effect on siream channels. Indeed it is the heart cof the
applicant's case that such knowledge was widespread.

Yet diversions were countenanced, indeed encouraged, by
those éarly administrators, including Gifford Pinchot himself.
The interpretations by early administrators charged with the duty
of carrying out legislation is entitled to great weight 'in
interpreting the intended purpcses of such legislation.
Unguestionably, some alteration in the stream channels was
dnticipated.

Indeed, by implication the applicant seems to recognize that
the totzl maintenance of the stream channels in their condition
at the time:of the reservation of the various forests was not
what Congress had in mind. By these applications and by its

rolicy of subordinating its claims to certain junior uses, what
g ¥ 7

the applicant sesms to be trying to dc is to maintain the
channels in their present condition -- close to a century after
the reservations were made.

Complete perpetuation of existing steam channels unchangedg,
is in any event impessible if the policy of making national
forests available for use, including recreational purpeses, is <o
be continved. Fluvial processes ars dynamic processes. As cne
expert testified on a field trip overlooking a broad zlluvizal
valley, the strsam at ore time or ancther had besn sver evary
foct of that valle

v.
Mzny natural and artificizl forces other than stresam flows
contribute to changes. The activities oI beavers in particular
Zre a substantizl factor. In addition activitiass of the fores:
service itszself and those engaging in forest service work lszazdg Lo
sulstantial erosion. Seemingly innocent activities such azs the
is
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maintenance of horse tralls for rescreationagl purposes have thelr
elfect. Testimeny of Lela Chavez, February 5, 19%0. ©On a field
Trip the devastating effects of iudse of moterized recreationazl
vehicles in the forests was clearly evident.

Timber cutting itself has the great potential of affescting
stream flows. The forest service has employed administrative i
tachnigues to control these effects. An expert in forest ssrvice
policy testified as follows:

Well, in the basic design cof the timber szle in
deciding which streams are going to be harvested and
the location relative to streams and our ability to
harvest those trees without adversely affecting or
creating additional erosion or without adversely
affecting streams, they are protected by specific
provisions of the timber sale contracts and through
administration of those contracts to insure that they
are carried ocut. ' '

Testimony of Gsorge E. Leonard, January 17, 19850, at
page 18.

N Unless the forests are converted to outdoor mussums rather

than places for use, work and recreaticn, processes which alter

i . . . . " =z
o the natural environment will continue.

Change is inevitable. The creators of the national forésts
knew that and knew that diversions would contribute to that
change. Even so, diversions in the naticnal forests were
contemplated and encouragad.

I+ is this court's view that channel maintznance is
necessary to effeczuate a purpose of the national forests. But
such maintenance is reguired only to a reasonable desgres
consistent with both the recuirements of stream flows and the
necessities of efficient irrigation and domestic use.

In?elligent administrative regulation can achieve such
maintenance in the future as it hes for nearly one hundred years
while flexibility of use of the national forests and their '
resources can be maintained.

] It zppears to the court that the weight of the evidence and
the legislative history is that Congress, in creating the
pational forests, intended that the purpeses of the fores<ts weuld
be achieved through intslligent regulation.’ It is inconceivable
that it was intaended ths ater rights were To be reservad to an
extent that they would interfere with eificient use of the

-
(S -
"fzvorable water flows” ~rigation and domestic puroosses.

Tailr
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VITT: PRESTNT CONDITIONS OF THEZ NATIONAL FORESTS AND
NRSTRVATIONS ON FIELD TRIPS.

Dart of the presentation of evidence in this case took the
form of field trips to sites selected by the parties to
illustrate the processes which had been testified to, and to show
the effect -- or lack of effect -- of diversions. These field

trips were both interesting and highly enlightening. It is
appropriate hers to set forth the court's chservations and
conclusions from such field Trips.

It is fair o say that at most of these sites thers was some
evidence of channel differences zbove and below diversions. But
those differences generally wers subtle and would prebably noct
nave besn noticed by the court had not experis beasn present To
point them out?. The experts disputed whether those differences
wera caused by the diverslions, OF by the omnipresent differences
in geology, slops, and other natural circumstances above and-
pelow the diversions. The court concludes that the diversions

had some effect, but so did the. other natural circumstance.

With one possible exception at no point was the flow of the
stream in question seriously impeded by the accumulation of
sediment or by encroachment of vegetation. The pessible
exception is the site visited on the Laramie River.

This is a very complexX location. = The area near the river is
a marshy plain with evidence of beaver activity. There are a
number of diversions in the area, one being the Larimer-Poudre
Tunnel which diverts at that point. Other water was directed to
satisfy obligations to Wyoming. One dry channel was pointed out
by experts for the applicant as the natural channel of the
Laramie River, and it is clearly too small to carry the entire
£iow of that river now. The applicantfs experts attributed that
to the effects of the diversions.

The objectors' experts, however, disputed the assertion that
the channel in guestion had ever been the entire channel of the

3 mhic court does not wish to suggest that even the hundred

odd days of testimony in +his case has converted it into an expertT
in the field of fluvial gecmorphology. But in reviewing the
testimony of Dr. Leopold, cuoted at length in part Vi of this
menorandur, the court was struck by his statement, "and thers:

the fluvial geomerphclogist can say the scuare root of

discharge is cne of the most highly important relationships in th
manner of how sitrzams form chmemselves and maintain themselv

[emphasis supplied sinee the sgquare roct of the discharge is
Xev rslationship, this court is bold encugh te conclude -- at 1
in 2 footnote —- that even substantial changes In flows are li
5 produce wmuch smaller changes in the channel.

21
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Laramlie River They contendad that because of the flat, marshy

- R = LA - - = R N N . . P $ o r e
terrain and the beaver activity, the river had dividesd into
numer o e was only one. This theory

was hotly contested by applicant's
contended that +hers was no geologic
concurrent channels.

a
-
rous channels of which the exampl , .
s geslogical expert who
gical evidence of such numerous

This court does not know which set of axpgrtg i§ngorrect
regard to the Laramie River site. What 1s most signizicant to
the court is the fact that of the numerous sites vxs%ted, this
was the only one which may have shown tge_grlavEgs a;fects .
predicted by applicant. And even here the guestion was a matter
of dispute which this court is unable to resclive. :

in

The totality of the evidence in thi§ caze is cmngistant with
the court's observations on the field trips. The preponderance
of the evidence is that there are differences in the stream
channels above diversicns and below diversions. %t ls.unclaar to
what extent those differences are caused by the diversions
themselves, and to what extent they are caused by changes in the
natural typography, particularly slope.. It appears to the court
that, for the most part, those chgnges.wnlch appear to_hava-been
caused by diversions affect relatively short stretches of the
streams involved. Natural forces usually soon take over as the
dominant control.

The preponderance of the evidence did not show nor was )
observation made of the accumulation of se@lment in the stream in
excessive quantities below diversions. This appears to be
explained by the fact that the majority of the streams in the
national forests in Water Division No. 1 are capable of
transporting larger sediment loads than they are currently called
on to carry. Thus a lowering-of the stream flow does not
necessarily result in the deposit of sediment under current
conditions. '

Likewise the court did not observe specifig examples of the
incursion of vegetation into a stream below a diversiocn to an
extent that the free flow of the stream was impeded. There was
pictorial evidence of growth of vegetation in dry channels, but
overall the court does not conclude that those examples
constitute any real threat to the purposes of the forests.

In summary, it is the court's view that although the £ield

trips and the evidence showed some changes in stream .
characteristics which may be as a r?sult o§ thg dlyarglons in )
cuestion, those changes did not SEIlDuSlY-%mpglr the lntegr%ty cf
the strean channels., Such changes, even if they were caused by
diversicns, are well within the bounds which a reasonably
informed person must have contemplated when diversions in the
national forests wera allowed in the first place. Considering
“ha* some of those diversions are a csntury or so old, they

22
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forests,

The applicant has devoted considerable attention to its
contention thaet *he clzimed rights are reguired &5 a flood-
control mechanism. No evidence was introduced of any substantial
additional flood damaoe causad bacause of prasently existing
diversions. TFloods ars to be expected for, a2s Dr. Leopold

pointed cut in testimony guoted at length above, the stream
"maintains and forms a channel not large encugn to carry the
maxipum floods or flow which it will receive over 2 period of
time.® During one field trip, 2 group of homes built in a flat
zrea closely adjacent to the stream was vigited. BRaczuse of
their location they are no doubt at risk for flocding whether or
not the applications herein are granted. '

Catastrophic fioods will no doubt continue from time to
+ime, Neither the granting or denial of these applications will
substantially affect the damage which will result from such
floods. Such flood flows are simply of a different order of

. magnitude from those which the channels are capable of

containing.

Necessity is the sine gua non for reserved water righis. The
nistory of the national forests in Water Dilvision No. 1 and their
present condition is a powerful argument that applicant has
failed to show that necessity. oo

TX. TEERE IS NO DANGER THAT THE STREAMS IN THE NATIONAIL FORESTS

lH_' WATER DIVISION NO. __]; WILL B_E TOTALLY DRIED UP.

The underlying assertion of the applicant seems to be that
if the streams in the national forests in Water Division No. 1
were totally dried up, that their channels would ultimately be
destroyed and the purpecses of those forests would be defeated as
far as favorable water flows are concerned. The court is
inclined to agree with the applicant in this regard, but is
unable to see a real possibility of any such dire occurrence.

As pointed cut above, the applicant has a wealth of
aéministrative remedies to prevent this. But in addition the
nature of Colorado water law is such as to make it a practical
impessibility.

r water rights in the South Platte sys
on con the plains. Many senior st
ervoirs on the plains. 3Such water
urally reguire that the flows of the streams in the
T
T

L

el

The most senior wat
i t flow irrigati
ior res

H
= B
R

[ u el o
o

- (i

£ 0
)
rt
in
1]
]
[{1]

£ X Hh

e
Yoo Q

forssts be transmittzd through the Iorssts and
low. These lzgal raguirements would Keep any g
juniors from drying up those scrsans.

oot =y
(F e 1 1= (0

D

-

[ S

.'j
[{LamV]

~'g
4
=
!
P
]
lJ
0
H
11

[$%]
L2

AFFIDAVIT OF STEVEN J.
SCHUSTER
FXHIBIT C, Page 23 of 34




“omd +n show that this is wha< has

Hydrographs in evidence
happened, zs it appears that in actuality the streams Iin the
national forests generally have had the benefit of peak flows
despite lack of guantified reservad water richts. This may
account in substantial par_'zor “he good conditicn of the strezms
shown by the evidence and observed on field trips,

Tf acktyzl ras-her thnan theoratical necessity is the tast,
then necessity has not been shown in this case.

X. THE METHODOLOGY EMPLOYED BY APPLICANT FAILS TO IDENTIFY
THE MINTMUM FLOWS NECESSARY FOR CHANNEL MATNTENANCE,

Recardless of the guestion of whether or net there ar
reserved water rights for the purpose of channel malntenanca zs
claimed by the applicant, the zpplications herein must be denied
for failure of the applicant to ldEﬁblfY those flows.

While manv af +he contours of what has come to be
called the “lmnlled-reservahwon-cf—wate* doctrinet
renain unspecified, the Court has repeatedly emphasized
that Congress reserved tonly that amount of water
necessary to fulfill the purpese of the reservation, no
more.®

United States v. New Mexico, 438 US 636,700, 57 L £4 2d
1052 1057, 98 S C'.:‘h 3012 (1878).

Because the rasserved r;ahts doctrine is llelEd rather
than expressed, and because of the history of
congreSSLOnal lntant relating to federal-state
jurisdiction of water allocatlon, reservations must be
strictly limited to the minimum amount of water needed
to ensurs that the purpcses of the reservation will not
be entirely defeaztied.

United States v. Jesse, 744 P.2d 491,503 (Colo. 1887).

) In a footnote on the same page the Colorado Supreme Court
issued the following instructions to the water court

For each federazl claim of a reserved water right, the
trier of fact must examine the documents reserving the
land from the public demain and the Organic act;
detsrmine the precise federal purpcsas to be served by
such lngwslau on; determinz whether water is essential
for the primary purpcses ol the rase*vat*on;'and
finally detsrmine the precise guantity of water
necessary to satisfy such purpcsess. [emphasis
supplied].

The cour- has found that the methodology employed by

24

AFFIDAVIT OF STEVEN J.

SCHUSTER

EXHIBIT C, Page 24 of 34




e “ihe precise cuantity of watar

ch purpcoses® even assuming that The
ies of “he zoplicant regerding the necessity of the cla

WS is correct. Throughout the trial sericus preoblems

arding the annllcant's quantificauloﬁ process became gvi

|-
(8]
(0
3
e}

It is beyond the scope of this memorzndum to reproduces in
1l the elaborate methods employved by the applicant in its
empt to measurs its claimed reserved water rights. The cour
1 briefly discuss only those aspects which have convinced the
ot that thoss methods signally fail to produce a relizbls
ntification.

1. [The method used to estigate bankfull at the
quantification points is fatally flawed. The flow which
constitutes bankfull discharge at the gquantification points is
crucial to the plan advanced by applicant for guantification of

its claimed reserved water T*"J.r;h.ts. This bankfull discharge is

the flow the applicant claims to be necessary to maintain the
integrity of the channels, and is what is sought teo be secursd by
these applicaticns.

This discharge was not measursd at the gquantification points
by the applicant. It was calculated on the basis of four
eguaticons. These equatlons were termed the Leopolid D84 eguation,
the Leopold D50 ecuaulon, the weighted Water Division Ne. 1
eauatlon, and the Limerinos eguation.

The Leopold ecuatlons werz based on resaarch dene by Dr.
Leopold and have scientific basis if they are used in
circumstances to which they are intended to apply. ' -
Unrortunataly, in the anpllcanhs studies they were from time to
time applied under other circumstances.

The weighted Water Division No. 1 eguation was annarenLTy
developed solely for the purpose of this litigation, znd does no:
appear to be based on scholarly research. In this court's view
it has little if any scientific basis, as it assumes a water
velocity of approximately four feet per second in all cases.

Even Dr. Troendle, a well informed expert called by the
applicant, testified that it would have the tendency to
overestimate bankfull discharge

When applied to a glVﬂn Uuanuﬂf*caulon point, the four
eguations fremuently gave wwdaTy differing results. The

zoplicant chose the result it deesmed most appropriate. The
highly suspec:t weighted Water Division No. 1 formula result was
sa2lected in about a third of the cases.
In the court's view this exercise in essznce gave a -
scizntific tone to what was essantizlly speculation.
25
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igrate the
It wzs confronted with a monumenta
insurmountahle.,

ﬁ This is not <o deni
T .
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is Dr. Troendle stated:

Theres is no cuestion we found, as the watersheds become
smaller in size, you co to a step-pool system or

whatever, the ability te predict bankfull discharge
rate or velocity becomes a problem.

Testimony of charles A. Troendle, November 29, 1880, at
page 5E.

it is exactly small watersheds and step-pool system
streams that characterlza the naticnal forests in Water Division
This raises the guestion if it is even P—GC&-LUGL_.LJ‘
possible to guantify the minimum amounts of watev nesded to
accomplish channel prese*vatlon under applicant's theories.

Applicant has clearly not done so here.

Ho. 1.

2. The method used to predict average annual runoff at
guantificaticn points.is Lnaccurau_. The calculation of averace
annual runecff at the guantification points is also a highly
important aspect of the methodology utilized by the applicant.
This calculation is important in determining the total volume in
acre feet of water claimed at each guantification point. Again
these figures were not measured at each guantification point but
rather were extrapolated from twenty gauging stations. These
stations varied gveatly from the guantification points, in size,
altitude, aspect and cthe*_resnects. The gaunging stations were
related to the guantification pclnts by two equations ~-~ the
North equation and the South eguation. There is dispute and
admitted error in the assigrnment of stations to each egquation.

Particularly DIDbWEmaLWC is the fact that the Narth egu; tiecn
and the South eguation are averages of the gauging stations.
Application of the formulas to the individual gauging stations
themselves would not correctly predict the runcffs at thosa
stations,

Mr, Jon 2ltenhofen, an expert for the objectors, testified

For example on the north eguation, the South Ferk
of the Poudr=, the actual eguation gives 28 percant
more than *he actual runoff at the South Fork of the

Dpudre. . Lit=ls Beaver near Idelwild, this averags
relaticnship gives 26 rcent mers than the actual
runofi that cccurrsd 2 cauge., Thlis gauges point
zhat is below the aver e, Little Bzaver nezr
Pustic, it was 21 percen

3
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Correspondingly for the scuth, the Goose Cresk
stztion, “he regression gave 26 percent more than what
actually ran off and was mezsured at the Goose Cresek
gauge and the Michigan Cresk gauge which i1s the extreme
of 211 of them, was 47 percent, the actual regression
when applied back to that gauge, sort of a calibration
step, as I might call it, was 47 percent greater than
The actual flow.

Testimony of Jon Altenhofen, AUQLSt 8, 1890, at page
37.

In making its extrapolations from the gaug ing stations to
the cuantificztion peints a principal criterion which was adoptad
by the applicant is that of mean elevation. In fact,
extrapolations from a singie gauging station were made to
guantification points the altitude of witich varied graatsy,
Proximity was zlso claimed to have been considered, but in fact
the extrapolations were made over very substantial distances.

Z number of other aspecis were given less consideration than
they desarved in determination of the propriety of

xtrapolations. These. included particularly the guestion of
whether meann annuzal runoff was doninated by rainfall or b:{ STIOW
melt. It appears that +he mezn annuzal runceff at certain of the
gauging stations was deminated by rainfall, yet extrapolations

from those stations were made to auantlflca tion points where the

runoff was controlled by snowmelt.

In additicn the aspect of the drainage basins -- the
direction they face ~-- appears not to have been given due weight.
The runoff from a slope facing south- and exposed to direct
sunlight may be expected to be substantially different that from -
a2 slope which faces north and is shielded from the sun.

3. The methods used by annllcant to estimate bankfull znd
mean annual runoff at cuantlflcatlon points give hydrologically
inconsistent resulfs. The objectors mace analyses to serve zas
cross checks regarding the question of whether or not these
exXtrapolations gave results “which were CDnSlSuent with generdlly
accepted principles of hydrolegy.

One cross check was to determine the ratio betwesn Qa, the
mean annual runeff estimated at the guantification pocints
DXDIES:\Ed in Cubc faat Der second and Qb, the Extrapolatﬁd
Dank ull flow also exm*essad in cubic fest per second.
Hydroclogists and fiuvial geomorbhologwsus including Dr. L
have discoversd a gensrazl rule of fluvial cehmornnolocy th
d wnich are swowmelt dominated tThers is 2 consis*ent r
en Qa and QOb. There is a similer csns1s:ency at site
2infzll dominated; however, the ratio is different ¢
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Examination of the ratics coi the estimates derived 2t the
guantification peints by the applicant falls to show the expected
hydrelogical consistency. It therefors appears that the
cuantifications ars wrong. Mistakes in these gquantifications
-esult in incorrest claimed flows. The prepencerance of the
evidence in this case is tnat the errors apparent here would tend

to exaggerate the claimed flows.

an additional cross check was to compare the ratio of Qa to
Ob a2t the guantification points to the same ratlio at the base
stations from which the extrapolation was made. The thecry
behind this check is that if the quantification point is truly
hydrelogically similar to its related base station, the ratics
chould e similar. In fact these ratios turn out to be much
different in many cases. This casts further doubt upon the
accuracy of the extrapolations.

4. The chapter 30 procedure was used in situaticns to which
i+ was not intended to apply. The applicant purports to be
applying the principles wet forth in Chapter 30 of the Forest
Service Manual. That chapter contains at page 31.11 the
following caveat:. :

t present the procedurss can only be applied to
watersheds or stream flow that is perennial and

dominated by snowmelt runoff. Methods applicable to

rainfall dominated perennial and ephemeral and

intermittent streamflow have not yet been developed.*

The low elevation of certain gauging stations and analysis
of their 0a:0b ratiocs lead to the conclusion that certain of the
gauging stations are rainfall dominated rather than snowmelt
dominated. As discussed above, a certain range of ratios is
expected at rainfall donminated sites which is different from that
expected at snowmelt dominated sites. .In at least two or three
of the gauging stations the ratios indicate that rainfall
predominates. Extrapolations to numerous guantification points
were made from those stations. Chapter 30 itzelf casts. doubkt
upon the propriety of that procedurs.

5. The claimed water rights would fail to give applicant
e flows it desires. Despite the elaborate calculaticns made by
plicant it appears clear that the applicant's procedure would
not capture the flows desired. The applicatiocns are statad in a

manner which clzims a particular flow at a precise time and for =
specified period. In short j* ig inflaxible.

e
[

w
g0

4 mne text 2s set forth above is taken froam a brief. EIxhi

- b
~203 contains a reproduction of page 31.11 which differs from t
sading but which appears to D

ted

o
L

erronsous.
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Nature, unf mrtuna_ely does not producs resulis which are
suificiently consistent to it the patiern prescribed by these
applications. Matching the flows claimed by the applizant with
the historicz) hydrogrzphs applicable to the streams in guestion
shows that in mest years the applwcant would have failed to
capture the bankfull flows it desires.

The a:fectad appropriators would be handﬂcanpad in diverting
during the time the clazims of the applicant were in priority, vyet
the applicant would not secure the benefit it seeks. This is an
irra

tional result.

6. The applicant inferentially admits the inaccuracy of its
cuantifications, and that the amounts claimed in its present
applications are not the minimum amounts reguired. The applicant
freely admits that there is a substantial range of error in its
guantifications.

~ Applicant's reply brief to objector's opening technical
brief contains the following revealing passages at pages 17 and
I8:

An enormous .zmount of effort, time and monay would
be reguired to improve the basis upon which the claimed
guantities ware determined under the. 1989 and 19950
procedures.

For example, in order to improve the estimate of
the mean annual flow, it would be necessary to put a
gaging station at each guantification point and operate
it for a number of years. Five years of actual
measurements at a guantification point are not as good
as a regional relationship based upen 15 or 20 years of
record at many different gages. If the Forest Service
wanted o know the mean annual flow to plus or minus
10%, in Colerado one would need roughly 12 to 15 vears
of record before that determination could be made. If
greater accuracy were desirable, plus or minus 5%, then
the gaging stations would have to be operated for 20 to
25 years. This would have to be done at every
quantification point at which the mean annual flow was
to be obtzined. #*%%* To obtaln an accuracy of plus or.
minus 5% would reguire a period of 20 vears and more
than $50,000,000.00.

This court is not s

uggesting that the applicant should swend
$50,000,000.00 to make these determinations. But quant1¢1:ations
which admittedly do not rsach the plus or minus 20% level of
accuracy do not permit this court to "determine the pracise
guantity of water necessary" to fulfil the purposes of the

s vi

national forests even z swed by the apolicant.
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k! The court is considering only the 138% guantifications. 2%
¥ - ~ 4, - 3 - .
‘ page 164 of its technical brisf the applicant says:
Compariscons of the 1530 and 188% claims to the
e e e i

U.5.G.5. gaging stations dﬁmcnsb*abe that, on ave:aga,
the 1990 claim would reduce the amount of water claimed
cver the long-term, or at least it would remain the
same.

This is virtually an admissiom thah the 1988 claims are not
the minimum amount reguired, at least in certain vears ang
perhaps overall.

XTI, CLATMS FOR FTRE FIGHTTING,

The purpocses of tne national forests cannot be fulf
the forests are not protected from fire. This court con
that the applicant is entitled to a reserved water right
unlimited in amount as may be necessary for the purpose of
fighting fire.

Mr. Cargill, whose background with the forest service
includes moch experience in the field of fire protection,
testified as follows:

I may have stated earlier that without the
capacity to protect the feorest from fire, we would be
unable to fulfill either of the purposes for which they
were reserved; a continued supply of timber t{o meet the
needs. ¢f the American people would be in jeopardy, and

certainly favorable conditicns of water f£low couldn't
be secured were we denied the use of water as a fire-
fighting tool.

Testimony of Gary Cargill, Jaznuary 22, 1250, at pages
37-38. ’

He also stated:

It is virtually impessible to predict with any

degres of certainty the type of fire seazson to ke
experienced from one year to the next. Therefere it is
virtnally impossible to predict the amount of water
that will be used from one fire season to the next, and
it

can vary tremendous _V .

Tastimony of Gary Cargill, January 22, 1890, zt pages
24-23.

is court agress completely with

br ]
b .’J
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The objectors ask for a determinatvion that Lf water in
reservoirs is recuired for fire fighting, then the apoplicant musk
pay for it. That is beyond the scope of these applications and
must await decision if and when circumstances reguire, Perhaps
the use of water Dlaced in shtorage would constitute a taking cf
privats rroperty }aq ring compensation. On the other hand it is
perhaps not ichssible that such water will be viewed zs
*noressed with a sort of “?Weﬂ" allowing recapture by zpplicant
if it is needed for fire-fighting purposes.

AS in mos® czses, it is prefereble that the cuesticn be
decided in the context of an actuel dispute 1f one should ever
arise.

XIT. ADMINISTRATIVE SITES,

No mztter what the ultimate ocutcome ¢of thess cases, the.
national forests in Water Division Ne. 1 must be administered.
Such administration reguires administrative sites, t is
‘reasonable to assume that Cengress intended to researve sufficient
water to serve those sites.

The applicant recognlzes the 1m00551b111Ly cf guantifying

its reguirements at present. It has suggested that the court
decree such reserved water rights exist, and that guantification
of these rights be postponed until the actual need arises.

This appears to be a reasonable solution. A decree should
enter detarmwnlng +hat reserved water rights for administrative
sitaes in the national Fforests exist. Those rights are for not
more than one site for each 100,000 acres of national forest, and
not meore than ten acre feet per site. The actual amount resesrved
for each site shall be determined as the need may arise,. and the
court should retain jurisdiction for that purpese.

The applicanit suggests that the limitations impesed should
be subject te revision in the event of "unforseen circumstances
or Congressional action which might reguire additional sites.®
This court thinks such a provision is not proper The theory of
reserved water rights is that the rights were rnsavved at the
time of the ressrvation of the forasts. It can hardly be
credited that water was reserved then for purposes which are not
evident even now, many years later.’

¥TIIT. THE PROPOSED AMENDMENT FOR 1290 CLAIMS,

sed +o allow the applicztions
z2ims and is being asked to r=
gard.

U
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its origimal ruling the court
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many months of & nd invelved a very substantial change

3
-

rial an 1
the applicant's propesal. To have zllowed the amendment would no
doubt have triocgered a new round of investigations by all paxrtiess
=nd several more wmonths of trizl. This would have been unfair %o

The oanc;o“s who had alrzady spent much time and treasurs in
coﬁn;culon with this case.

The court will acdhers to the views expressed zt the tim
its ruling on the motion and briefly summarized above, hut
alsc azdd ancther thought.

The applicant developed its 1888 claims after about fourtesn
vears of study using the vast resources in perscnnel and money of
the Forest Service, vet its conclusions were successfully
challenged. To avoid this challenge the 1290 claims were devised
by a small team, and all or nearly all of the members were
inveolved in this case. They were cperating under the hurried
tirne consiraints impesed by the Dendlng litigation. This would
not seem to ke the jdeal enviromment for careful scientific
study.

This court has come to the conclusion that the applicant has
not shown the claims for reserved water rights to be necessary,
but is under nc aporehension that its word will be the fimal one
on this guestion. If on appeal this court is reversed con the
question of necessity but affirmed in its findings that the
methodology employed was faulty, a new trial will be required and
a nev propesal will be nEFessary

In view of the importance of this claim to the future of the
1nnablu_nus of Water Division No. 1, a proposal developed under
calmer and more scholarly circumstances would be appropriate.

XTV. CONCLUSTON.

 The court has concluded that the applicztions herein must
denied except insofar as they resguest determination of reserved
water rights for fire-fighting purpeses and for administrative
sites. This denizl is based on twe determinatiens, each of which
"is sufficient lndenanc ntly to suppert the denial These are:

1. The anmlicant has failed to show that the reservad
water rights claimed are necessary to preserve the

timber or to secure faverable water flows for privaie
and public uses under S»-ue law.

2. The applicant has failed to establish the minimum
amount of wa<ter needed to ensurse that the purposes of

the raservation of bhe nztional forssts in Water i
Division No. 1 will not be entiresly defeatad.
The cour= nazs concludad that the zpplicziions feor reszarvad
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2. Applicant hes established that the minimum zmount
of water for fire-fighting purpcses nesded to ensure
that the purposes of the reservation of the naticnal
forests in Water Division No. 1 will not be entirely
defeated is whatever amount is necessary to fight
fires.

3. &pplicant has established that the minimum amount
of water for administrative sitess nesded %o ensurs that
the purposes of the reservation of the national forsets
in Water Division No. 1 will not be enulrely defeated
is not more than .ten acre feet of water for each of not
mere than one site for each 100,000 acres of national
forest. The cGourt may ressrve jurlsdwct on make the
exact quantifications as needed.

The court will adghere to its prevwcus ruling aenyvng “ha
amendments requestasd by the applicant. -

ORDER

For the reazsons set forth above, it is

ORDERED by the court as fellows:

1. A decree will enter granting the applications +o the
extent that they provide for water for fire- flgﬂulng rurposes.
That decree will be unlimited in amount.

2. A decree will enter granting the applications o +the

‘extent that they provide for water for administrative sitesg.

That decree will provide for reserved water rights for nect mera
than one site per 100,000 acres of forest land, and not more than

10 acres feef of water per year for each sitz. The court will
reserve jurisdiction for an indefinite DETlDQ £o quantiZy <he
precise amount of watar for each site,

3. Bpplicant's raguest that the court rsconsider its danial
©f the 1%30 amendmahts te the zpplications herein is denied.

4. A decree will enter that, excedt as hersinzhove
provided, the zpplicztions in this case zre denied,
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) ORDER OF PARTIAL DECREE ON
) UNCONTESTED FEDERAL WATER RIGHT
Case No. 39576 3 For Water Right 63-30981

On May 11, 2000, a Special Muaster’s Report and Recommendation on Uncontested
Federal Water Right was filed for the above water right. No Challenges were filed to the Speciaf
Master’s Report and Recommendation and the time for filing Challeng_es has now expired.

Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1, Section 13f, this Courthas
reviewed the Findings of Fact and Conclusions of Law contained in the Special Master’s Report and
wholly adopts them as its own subject to one notation.

The water right at issue is an implied reserved water right on a Forest Service administrative
site within the boundaries of the Boise National Forest. The Special Master’s Report and
Recommendation correctly states the c_lements for federal reserved water rights as follows:

A state has plenary control of water located within its territory. Kansas v.
Colorado, 206 U.S. 46 (1907). A claim to a federal reserved water right is an
exception to a state’s plenary control of water. United States v. Rio Grande Dam and
Irrigation Co., 174 U.S. 690 (1899). Reserved water rights may be express or
implied. United States v. New Mexico, 438 U.S. 696 (1978). An express reservation
of water is created by the explicit language in the act creating the reservation. Id An
implied reserved water right must be based on a reservation of land, Arizona v.
California, 373 U.S. 546 (1963), and may be granted if the following three criteria
are satisfied:

ORDER OF PARTIAL DECREE
GAAMDORDERS\decrees. fed.uc.doc )
Last printed 67/31/2000 1:35 PM Page 1 of 3




(1} An implied reservation of water exists only if necessary to fulfill the
primary, not the secondary, purpose for which the reservation of land was created,

United States v. New Mexico, 438 U.5. at 702;
(2) Without water, the purposes of the reservation must be entirely defeated,

e and(3) The water claimed must be the minimum amount necessary to achieve the
purposes of the reservation, Id. At 700.
Special Master’s Report and Recommendation, page 2.

While not expressly State;i in the Special Master’s Report and Recommendation, implicitin
recémmending the claim are the necessary findings of fact and the conclusions of law that the three
criteria stated above are satisfied. |

The claim is for a de minimis amount for domestic use, and as noted earlier, is within the
forest boundaries for an administrative site (a guard station). Another court has already dealt with a
similar claim. In 1993, the Colorado District Court for Water Division No. 1 denied the federal
government’s claims for reserved rights for channel maintenance instream flows in certain national
forests, but upheld its claims for firefighting and administrative sites. As to the administrative sites,
the Court reasoned as follows:

No matter what the ultimate outcome of these cases, the national forests in Water

Division No. 1 must be administered. Such administration requires administrative
sites. It is reasonable to assume that Congress intended to reserve sufficient water to

serve those sites.
In the Matter of Reserved Water Rights in the Platte River, Nos. W-8439-76 (Colo. Water Div. 1),
Feb. 12, 1993, page 31.

This Court finds the above reasoning to be persuasive as to de minimis domestic claims,

reasonable in number, for administrative sites within the boundares of the national forest such as

ORDER OF PARTIAL DECREE
GAAMNMNORDERSWecraes.fed.uc.doc
Last printed 07/31/2000 1:35 PM Page2 of3



those for which this claim was made.’
Finally, the Court notes that the claim was not contested, which indicates that all parties to
the SRBA agree that this de minimis domestic water claim at the administrative site within the

boundaries of the national forest is reasonable and satisfies the three criteria of an implied reserved

water right.

Therefore, IT IS ORDERED that water right 63-30981 is hereby decreed as set forth in the

attached Parfial Decree Pursuant fo LR.C.P. 54(b).

JuL 31 200
DATED |

BARRY WOOD

Administrative District Judge and
Presiding Judge of the

Snake River Basin Adjudication

! The Court recognizes that Judges should abstain from public comment about pending cases. See e.g. Smith v.
Smith, 124 Idaho 431, 435, 860 P.2d 634, 638 (1993). Therefore, to be clear, this Court agrees with this reasoning
as to administrative sites only and expresses no present opinion on any other type of claim. Specifically, there are
pending before this Court reserved claims for instream flows for channel maintenance and the Court expresses no
opinion thereon or with the Colorado Water Division No. 1 Court's decision on the topic.

ORDER OF PARTIAL DECREE
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7 IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
8 IN AND FOR THE COUNTY OF NYE
|
=y °
§ & 10|| INTEE MATTER OF THE DETERMINATION )
E e OF THE RELATIVE RIGHTS IN AND TO )
LA 11]| THE WATERS OF THE MONITOR VALLEY ) ORDER
EE ;p|| SOUTHERN PART (140-B), ) '
z < NYE COUNTY, NEVADA. )
wd
- )
i
g z 14[| 1. Introduction.
<
5 8 ,
T 15 The conflicts between the parties will be addressed in the following manner. (1) Did the
;g & 16 state engineer pr;aperly determine Congressional purpose in reserving the Teiyabe National Forest

and the amount of water needed to achieve that purpose? (2) Did the state engineer properly

define the regulations governing the distribution of water rights in the PWR’s? (3) Did the state

enginecr properly grant the federal government water rights on the administrative sites? (4) Did
the state engineer properly grant the federal government in stream water rights on the wilderness
22]| areas? | |

23|| 2. The State Engineer properly determined Congress purpose in reserving the National
24 Forests under the Organic Act of 1897 and the Toiyabe National Forest and the state

engineer properly determined the amount of water to achieve those purposes.
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1 A. The legal framework and resulting issues.
2 As the parties agree on the legal framework and the resulting issues, this court will only
‘ briefly state them. Under the implied water rights doctrine, the federal government when
5|| reserving land automatically reserves the zmount ofunappmpﬁamd,'appuﬁtnam WALEr NECeSSATY
811 to achieve the primary purpose of that reservation. US v, New Mexico, 438 US 656, 57 L Ed 24
71 1052, 98 S Ct 3012 (1078); Cappaert v. LLS.. 426 U.S. 128 (1576). In determining the primary
8 purpose of the reservation, courts examine both the purpose of the reservation of the National
¥ Forests under the Organic Act of 1857 as well as Congressional purposes for making specific
:f rt;scwations. US v. New Mexico, 438 US 696, 700, 57 L Ed 1052, 1057 (1978). Tc¢ grant the
10 Federzl Goverrunent water water under the implied water rights doctrine, a cowt must find the
13| purpose of the feserva:ion would be entirely defeated without the claimed water, US v, New
14|| Mexico, 438 US 696, 700 L Ed 1052, 1057 (1978),
15 This framework generates the following issues: (1) What was Congress primary purpose
16 in reserving Nationzal Forests under the Organic Act of 1897? (2) What was Congress prirnary
i purpese in reserving the Toiyabe National Forest? (3) How much water 1s absolutely needed to
::: a'cfxie?e the primary purpose of the reservation in question?
20 B. The State Engineer properly determined that Congress did not under the Organic Act
21|| reserve the National Forests to create in stream flows to preserve stream chanrel integriry.
22 The Organic Act of 1857 states ‘No national forest shall be established, exeept 1o improve
23|| and protect the forest within the boundaries, or for the purpose of securing favorable conditions of
24 water flows, and to furnish 2 continuous supply of timber for the use and ncccssiticé of citizens of
22 the United States...” Organic Adminisiration Act of June 4, 1897, 30 Stat.34, 16 USCT 473 el seq.
07|l (1976).
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The Federal Govermnment contends it needs instream water rights to achicve the primary
purpose for which Congraflss‘ reserved the Natonal Forests under the Organic Act of 1857, The
federal government concadgs that the Organic Act of 1857 reserved National Forests primarily 10
allow people downstream from National Forests to economically use the water flowing through
the National Forests. The federal government contends when Congress reserved the National
Forests 10 “secure favorable conditions of water flows”, Congress intended to proteet stream
:hazmc:l integrity. By prot ecting instrearn chennel integrity, water would flow constantiy through
the National Ferests and through such flows allow people downstream to economically employ the
water. The government contends it needs instream water rights to -promotc peniodic flushing tor
keep the stream beds free fom debris to “secure faverable conditions of flow” and hence allow
econormic use of water flowing ﬁon;; the Natiopal Forests. .US Opening Memorandum of Law, 7-
9.

The State Engineer agrees with the Federal Government that Congress reserved the
National Forests to promote economic use of water. However, the state cngiﬁeer argues Congress
did not intend to promote economic activity by preserving the integrity of the stream bed channels
but rather 1o promote timber and forest ground cover and siream side vegetation . Such stream
side vegelation would adequate}y promote the favorable conditions of flow \;rhich were needed 10
supply downstream water uscrs an amount of water needed to promote cconomic activity. State
Enpineer’s Answering Brief, at 12.

The Court must first define the standard of review. “The decision of the state engineer
shall be prima facie correct, 2and the burden of proof shall be upon the party attacking the same.’
NRS 533.450 (5). Thc Ianguagc the statute employs confirming this deferential standard of
review. The statute describes the hearing challenging the state engineer’s findings as *in the

nature of an appeal.” NRS 533.450 (1). The statute contemplates that this deference applies to all




b
=
g
&)
Y
:
=
b=
E
=
-
<
Lo
|
=
a
o'
£
S
v

]

ESMEMALDA, LUNERAL AND NYE COLNTIE

[se 0N R o VBN L i IR SPINEE SN

MY 172008 14533 LlLst.
4
1 decisions the state engineer makes. The statute states “Any person feeling himself aggrieved by
2 any order or decision of the slate engineer. ..may have the same reviewed by a proceeding for that
3
4 purpose...” NRS 533.450.(1).
5 Case law confirms and expands these conclusions. A party aggneved by a state engineer's
6|l order of determination does not receive a de novo review but rather must bring his case in the
71 narure of appeal bearing the burden of proofto over come the prima facie correctness of the state
8 engineer's order. Revert v, Ray, 95 Nev. 783, 786, 603 P.2d 262, (1975). The court s_houl&
? determine whether or not the State Engineer’s finding is supported by “substantial evidence™:
: 10 “With respect to the a limited review in the natare of an appeal, neither the district court nor this
12 court will substirute i%s. judgment far that of the State Engineer; we will not pass upon the
13| credibility of the witnesses nor reweigh the evidence, but limit ourselves to a determination of
14(| whether substantial evidence in the record supports the State Engineer’s decision.” 1d.
15 This deferential standard of review applies all the state engineer’s decisions in preparing
1€

the order of determination. Id, at 787. The deferential standard of review presupposes the fairness
of ths proceedings. For the proceedings 1o be fzir, the state engineer must give all the parties a full
oppormuuty to be heard and “must clearly resolve all crucial issues presented.” Id. The State
Engineer's duty to resolve "all crucial issves™ indicates that the deferential standard of review
applies to all the decisions the State Engineer must make to prepare his order and determine water
rights. |

The record 'méic.a!cs substantial evidence supports the State Engineer’s decision regarding
the primary purpese of Congress reservation of the National Forests under the Organic Act of
1897 and that the federal government has not met its burden of overcoming the presumption that

the State Engineer’s decision is prima facie correct.
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The State Engineer presented substantial evidence that Congress reserved the National
Forests to protect forest cover and timber rather than the integrity of the stream channels

thernselves, Order of Determination, 43-45.

US v. New Mexieo, 438 US 696, 706, 57 L Ed 1052, 1061 (1978) supports the State

Engineer’s conclusion that Congress resexved the National Forests to provide for favorable
conditions of water flow viz timber and forest cover rather than by creating instream water rights
the forests would not ouly deplete the nation’s supply of timber but deswoy the watersheds which
regulate water flow and prevent floods. To support this clzim, the court cited the Creative Act of
March 3, 1891, 24, 26 Stat 1103, zs zmended, 16 USC 471 [16 USCS 471] {repealed 1976). That
act “set apaﬁ and reserve, in any State or Territory having public land bearing forests, in eny part
of the public lands wholly or In part covered with timber or u:zde;.rgromh, whether of commercial

value or not, as public reservations.” 1JS v. New Me:x'u:q, 438 U.S. 696, 705, 57 L Ed 2d 1052,

1060 (1978). In discussing the shortcomings of the Creative Act of 1891, the court stated “fires

and indiscriminate timber cutting continued their toil.” LS v. New Mexico, 438 U.S. 696, 706, 57

L Ed 24 1052, 1060 (1978). The court’s discussion an language indicates Congress’ intention 10
regulate the flow of water by establishing Nationa! Forests to promote ﬁmbéz and forest growth
along the side of water channels rather than byrmaintaim'ng the integrity of stream channels
through instream water righﬁs. This court agress with the State Engineer that “Congress enacted
the Organic Act to allow the headwaters to be protected so they could act as the natural sponge

that created relizble, perpetual stream flows downstreamn. Congress never considered stream

channel maintenance. It 2ssumed stream channcls would operate properly if the forest cover were

protected from over prazing, logging, and fires.” State Enginser's Reply Brief, at 12.
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The Federal Government hasn't presented evidence sufficient to rebut the presumption that
the State Engineer has properly determined Congressional purposs in reserving the National
Forests. The Federal Government can establish that Congress established the Nartienal Forests to
preserve the wartershed, but it cannot dernonstrate that Congress sought to protect the watershed
through in stream water flows in addition to stream side vegetation a.mi forest regulation.

For example, the Feders] Government attempts to demonstrate its position with the
following evidence citation: “The increass in the number of forest fires raging in Ih;c mountzins o
Colorado is alanming in 2 region where the forest once deswwoyed cannot easily reproduce itself,
and upon the mountains where forest covering is necessary to preserve the integrity of the
channels and the constant flow on numerous important streams essential to irrigation of wide areas
of arid tcmtory » Federal Government's Reply Brief, at 13. Thoug,h the Federal Government
relies on the phrase “integrity of the charmels” to establish its point, it fails to link integrity of the
channels 1o instream water rights which should flush the streamn beds. Rather, the citadoen the
Federal Government offers c]éarly indicates Congressional intent to regulate watersheds, or stream
channels, by forest cover: “where forest covering is necessary to preserve the Integnty of the
channels.” Federal Government’s Reply Brief, at 13.

Some of the pvidence the Fedaral Government offers establishes a link between watershed
protection an instream water flows. Bulletin No.2, Report on the Forest Conditions of the Rocky
Mountains does contend that deforestation was requiring the forest service to spend money
dredging streams. Federal Gov:mcﬁt’s reply brief, at 14. Bernhard E. Fernow’s Report of the
Chief of the Division of Forestry for 1889 does discuss the problems of sediment accurnulations to

water flow. Federal Government's reply brisf, 14-15. These documents do discuss watershed

maintenance and the preservation of channel integrity via water flow. However, this court does
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not find that they establish Congressional intent regarding the purpose of the reservation of
National Forests sufficient to rebut the presumption that the State Engineer’s findings are correct.

The State Engineer has substantial evidence to show that Cengress did not intend instream
water Tights to exist on the National Forests. The implied reservation water rights doctrine
requires a party to establish Congressional pwpose in making the reservation at the lime it made
the reservation. The State Engineer contends that the coneept of in stream water rights did not
enter pﬁor appropriation water law until the mid 1570°s. A review of water law confirms this
claim. The Federa] Government’s own wimesses also admit this claim: “In fact, Mr. Schmidt
testifies that it was not until the 1970’s that the USFS began to even think 2bout instreamn flows,
and the termm itself is'a modem term. " Order, at 52.

S v. New Mexico, 438 U.S. 696,‘57 L Ed 24 1052 (1978) confirms that instreamn water

rights do not exist on Nationzl Forests absent Congress clearly stated ntent to create such rights.
In that case, the Federzl Government claimed in strezm water rights to achieve the alleged

recreational purposes for which Congress reserved the Gila National Forest. US v. New Mexico,

438 U.S. 696, 708, 57 L Ed 2d 1052, 1062 (1978). The court showed the historical context
demonstrated that Congress in reserving National Forests was primarily coneemed about

efficiently, economically exploiting National Forests. US v. New Mexico, 438 U.S. 696, 706, 57

L Ed 24 1052, 1060 (1978). Hence, when Congress reserved National Forests for recreational

purposes, it explicitly so stated. US v. New Mexico, 438 U.S. 696, 709, 57 L Ed 2d 1052, 1062

(1978). Likewise, “When it was Congress’ intent to maintain minimum instream flows within the
confines of a national forest, it expressly so directed, as it did in the case of the Lake Superior

National Forest.” US v. New Mexjco, 438 U.S 696, 710, 57 L. E4 24 1052, 1063 (1578).

Congress did not expressly create an in stream water right.
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C. THE STATE ENGINEER FPROPERLY DETERMINED CONGRESSIONAL INTENT

IN RESERVING THE TOIYABE NATIONAL FOREST. .
To determine the primary purpose of any Congressional reservation of 2 national forest, a

court must examine not orly the Congress’ primary purpose in reserving the national forests under

the Organic Act of 1897 as well as the specific purposes of the particular reservation in issue,

L.S. v. New Mexjco, 438 U.S. 696, 700, 57 L B4 24 1052, 1054 (1578). To determine the specific

urposes of the rescrvation, the court ih New Mexico relied upon Forest Service Manuals and

Handbooks. US v, New Mexico, 438 US 696, 57 L Ed 24 1052, footnotes 7 and 16, (1978).

The State Engineer's determination of Congressional reservation of the Toiyabe National
Forestis supported by substantial evidence, The State Engineer considered the primary purposes
for which Congress reserved all national forests under the Organic Act of 1897. Order of
Determination, 42-45. The State Engincer then analyzed Congressional purpose in reserving the
Tolyabe Natonal Forest. Order of Determination, 45-55. Since evidence of Congressional intent
in reserving the Toiyabe Nationa! Forest is scant, the State Engineer based analyzed three items: a
Jetter from the Tolyable Forest Supervisor 1o the Chief Forester, parts of an Annual Forest Plan,
and a 1933 Technical bulletin. He concluded Congress reserved the Toiyabe National Forest to
prevent overgrazing by sheep and to regulate conflicts hetween cattlemen anci sheep ranchers. The
State Engincc:r_ then synthesized this conclusion with the general purposes for which Congress
authorized the general reservation of national forests. He concluded that timber production did not
constitute 2 primary purpose of thc reservation of the Toiyabe National Forest and that “the only
watershed protection issue regarding these National Forests was protection of the forest forage

cover in support of cattlemen who had base home ranches downstream which supporied their

cperations.” Order of Determination, at 49,




L B

MET-1 T 2ldidle 14 54 L.

N

1 The Federzl Government raised three objections to the State Engineer’s analysis. The
: Federal Government centends the evidence on which the State Engineer relied upon does not
:_ dernonstrate that the Toiyabe National Forest was reserved to prevent overgrazing nor do the
5 docurnents in themselves show Ceongressional intent, The Federal Government also contends the
6!| State Engineer ipnored the general purposes for which Congressreserved the National Forest
71| system under the Organic Act. United States’ Opening Brief, 19-20,
8 The State Engineer properly determined the purpose of the reservation of the Teiyabe
% ,;‘?j s Nationa) forest. The record shows substantial evidence supports the State Engineer’s conclusions.
g ' % : {13 Given the lack of other information concerning the reservatio? of the Toiyabe National Forest, the
g g 12 State Engineer properly relied upon the available evidence. Further, US v. New Mexico, 438 U.S.
% g 13| 696,57 L Ed 2d 1052, (1978) employed documents similar to those the State Engincer employed
§ % 14] In t’hc present case to dctcﬁnine the purpose of the reservations of the National Forests. The
'E g 15|| content of the documents also supports the State Engineer. The Forest Supervisor's letter
E i 16 indicates that uncontrolled grazing of sheep was destroying the forest ground cover. Such
X 17 overgrazing was creating conflicts between cattlemen and sheep ranchers, Finally, the Federal
' :z Government has not presented evidence regarding the purpose of the reserva;ion of the Toiyabe
REitg o0 Naticnal Ferest sufficient to rebut the presumption that the State Engineer is correct.
o4!| D. THE STATE ENGINEER PROPERLY DETERMINED THE AMOUNT OF WATER
22|l NEEDED TO ACHIEVE THE PURPOSES OF THE RESERVATION.
23 Considering Congress’ primarjr purpose in reserving the National Forests under the
24 Organic Act and Congress' primary purpose in reserving the Tolyabe National Forests, the State
2: Enginecr determined that the snow and rain that fell upon the forest would sufficiently protect the
o7 watershed as it supports forage for grazing. Order of Determination, at 55.
28 R
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Engineer determined that the snow and rain that fell upon the forest would sufficiently pratect the
watershed as it supports forage for grazing. Order of Determination, at 55.

The Federal Government contends that instream water rights zre necessary to achieve the
primary purpose of Congress’ reservation of the Tolyabe Najonal Forest. It presented four expert
winesses to support its claim: Mr. Larry Smith, a hydrologist; Dr. Chambers, and expert in
streamside ecology; Mr. Potyondy, and expert in surface water nydrology; and Rick Jameson, a
Forest Service staff specialist charged with admindstering Forest Service water uses and waler
I gi:ts for the Humboldt-Toiyabe National Forest. The Federal Government contends the
testimony of these experts showed how instream water rights were necessary to achieve the
primary purpose of the reservation. United States’ Opening Memorandum, 24-28.

The State Engineef heard the testimony of the Federal Government’s witnesses, aad
concluded that the testimony established the value of streamside vegetation but did not establish a
connection between instream water rights, sweamside vegetation, and benefit to downstream water
users Like cattlemnen. "The State Engineer concludes that the USFS did not provide sufficient
evidence that these instream flow claims are essentiai to the primary purpose or these particular
reservations which was watershed protection, which included forage that had been overgrazed.™
Qrder of Determination, at 55. |

The State Engineer’s Order of Determination is in the nature of an appeal and the court
will not “substitute its judpment for that of the S taté Engineer: we will not pass upon the
eredibilityof the witnesses nor reweigh the evidence, but only limit ourselves ta a determination of
whether substantial evidence in the record supports the State Engineer's decision.” Revert v, Ray,
95 Nev, 782, 786, 603 P.2d 262, (1979). To establish a water right under the implied reservation

of water doctrine, the Federal Government must show that “without the water the purposes of the
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reservation would be entirely defeated.” US v, New Mexico, 438 US, 696, 700, 57 L Ed 2d 1052,

1057 (1578).

The recard reveals that substantial evidence supparts the State Engineer’s determinalion

regarding that the Federal Government’s witnesses did not establish 2 connection between

- instream water rights and the prirnary purpose for which Congress reserved the Tolyabe National

Forest

'fhc Federal Government's witnesses did not provide a sufficient basis for their
interpretation of how the Oz:ganic Act of 1897 employed the phrase “securs favorable conditions
of water flow.” Mr. Schmict testified that he understood the Organic Act of i897 required the
Forest Service to practice watershed management a5 including stream system and stream bed
integrity. Order,, at 51. The State Engineer concluded however, that Mr.Schmidt did not provide
any basis for his interpretation of the Organic Act of 1897, Id.

The testirmony of Mr. Schmidr and Dr. Chammbers did not sufﬁcien.t]y establish how the
purpose of the Toiyabe National Forest would be defeated without streamnside vegetation and the
water needed to promote it. Testimony indicates that ¥ Streamside vegetation mamtains and

restores stream channel form and funetion, provides protection from strezm bank and flood plain

‘erusion, can increase water storage thereby moderating flood impacts, and creates pereqnial

streams and {mproves water quality. Like Mr. Schmidt, Dr. Chambers' testimony never made a
link berween floods being an issue or streamside vegetation being part of the primary purpose for
which these forests were reserircd, nor did she refute that vegetation was historically removed to
increase the water yield if t.hc.systcm for downstream users. Dr. Chambers' tesumony did not
sufficiently demonstrate how this streamside vegetation increases water yield 1o the downstream
user in any significant quantity outside the forest boundary or prevents destructive floods in the

area af the lands of the downstream citizen in this adjudication. Although the State Enginser
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believes there may be some benefit to wildlife and fisheries by providing sweamside vegetation, he
has z difficult time tying these goals to the primary purpose for which the Toiyabe Nationzl Forest
was crealed.” Order of Determination, at 53,

Neither Mr.Schmidt nor Mr. Potyondy established that without implied water rights for
instream flows to promote perindiz flooding so as to keep stream beds clear from sediment and
debris the primary purpose of the reservation of the Toiyabe would be defeated.

Testimony demonstrated “high flows were needed for channel maintenance 1o convey sediment
through the stream system. ._.but did not provide any evidence of how this flushing benefitted zlhc
downstream user.” Order, at 53, Natural high water flows will accomplish any flushing needed 10
achieve the purpose of the Toiyabe reservation, protection of forage for grazing.

The State Engineer concluded that It {s parfectly clear that the historical concern was
forest cover, 1¢ grasses and shrubs, and not the néw concept of streamside vegetation for siream
channe] maintenance or high flushing flows. The evil that congress sought to prevent in 1897 was
the denuding of forests in conjunction with the forage cover which when in place regulated water
flows for downstream use and provided trees for the prosperity of the nation. The concern was not
riparian vegetation to stabilize stream banks, to hold water, and t;: flush poliumm. While the
State Engineer personally belicves the goals the USFS now sse}# te ymplement are valuable, he
does not believe they were part of the concept for which national forests were reserved and do not
warrant the granting of an implied reserved water right. The State Engineer concludes that the
USES did not provide sufficient evidence that these instream flow claims are essential to the
primary purpose of these particular reservations which was watershed protection, which included
foraée which had been overgrazed.” Order Of determination, at S5. |
E. THE FOREST SERVICE SHOULD NOT RECEIVE DEFERENCE IN

INTERPRETING THE ORGANIC ACT OF 1897.
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1 The Federal Government contends this court should give it deference o its interpretation
2 of the Organine Act of 1897. The Federa] Government conteds that if “2 statute is silent or
4 ambiguaeus with respect t the specific issues, the question for the court it whether the agency’s
5i| answeris based on permissible construetion of the statute.” United States’ Opening Brief, a1 10,
6!| citing Chevron U.S A, Inc. v. NRDC, Inc., 476 U.S. 837, 842-42 (1984). As the phrase “securing
71} favorable conditions of flow” is unelear, the Federal Govemment contends its view that the phrase
8 includes stream bed maintenance via instream water rights should receive deference.
> This Court disagrees. The Federal Government admits a court must find that the agency’s
:10 interpretation of the starute is sufficiently rational. The State Engineer observed, “As noted by Mr.
12 Paryondy, the understanding of what canstitutes favorable conditions of flow is changing over
13|| bme because our scientific understanding changes over time, It is not what we in the modemn
14| world believe that determines an implied reserved water fght, but rather it was the intent of
13 Congress at the time the Organic Administra;n'.on Act of 1897 was enacted, and at the time these
16 '
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forest reservations were set aside in 1907.” Order of Determination, at 54. The Federz]
Government does not reasonably connect “secure favorable conditions of water flow ‘o benefit
downstream users” o instream flow rights. It uses biclogical concepts to link conditions of flow
1o watershed protection to stream channe] protection to instream flow rights. | This interpretation 1s
unrcasonable because biological concepts Congress did not employ when it passed the Organic
Act of 18597 establish the connections. Further, the concept of “instream flow™ did not exist in
prior appropriation law until the mid 1970's. Hence, Congress could not have contemplated that
10 seTve purposes pfits reservation it would require an instream flow. Even if Congress had held
some of the concepts the Federal Government now asserts to support its claim, the Federal
Government does not indicate why an instream flow reservation, as opposed to other aclivilies (i¢

stream dredging or vegetation control) might net promote the purpose of the reservation. Hence,
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the Federal Government’s interpretation 1s unreasonzble because it has not shown had the purpose
of the Tolyabe reservation would be defeated without an implied water right.
3.THE STATE ENGINEER PROPERLY ESTABLISHED REGULATIONS FOR PWR
107. |

The State Engineer adopted guidelines to help determine claims to water fights a2 public
water reserves. Based upon these guidelines, the State Engineer denjed four of the Federa!
Government's claims to water in public water reserves.

Congress has aditionally allowed state law to govem prior appropriation doctrine.

California Oregon Power Co, v, Beaver Portland Cement Co., 265 U.S. 142, 163-164 {1935)in

con.étruing the 1877 Desert Lands Act, stated that “The Desert Land Act does not bind or purport
to bind the state to any poiicy. It simply fccogrﬁzes and gives sanction, in so far as the Unites
States and its fanure grantees are concermned, to the state and local doctrine of appropnation, and
seeks 1o remove what otherwise might be an impediment to its full and successfu] operatorn.™ In

California v. United States, 438 U.S. 645, 57 L Ed 28 1018, the Supreme Court held thai the

Federal Govermumnent, though acting pursuant to the Reclamation Act of 1902, as amended, 43
U.S.C.A 372, 383, had to comply with State Law regarding prior apprepriaton: “The Legislative
bistory of the Reclamation Act of 1902 makes it abundantly clear that Congress intended to defer

1o the substance, as well as the form, of state water law,” U.S. v. New Mexico, 438 U.S. 656, 701,

57L.Ed. 2d 1052, 1058 (1078) reiterates this view: “Where Congréss has expressly addressed the
question of whether federal cntitigs must abide by state water Jaw, it has zlmost invariably

deferred to state law.™

When Congress created PWRs, it followed the general Federal policy of allowing siate and

local custom of prior appropriation to govern the allocation of water.
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Nevada law of prior appropriation allows the State Engineer to establish “reasonable rules
and regulanons as may be necessary for the proper and orderly execution of the powers canferred

by law.” NRS 532.120 (1)..

Each of the regulations the State Engineer established to govern PWR’s complies with

NRS 532. 120 (1).
The State Engineer bases his regulations on his interpretation of the purposes of the PWR
107. Congress sought to provide public access to water hoégs and springs but to allow the law of

prior appropriation to govern the allocation of excess waters in the springs and water holes the -

PWRs control. Order of Determination, at 69, ¢iting U.S. v. City and County of Denver, 656 P.2d

L. 31-32 (Colo. 1983). The State Engineer shows that the water cowrt has held that PWRs contain:
restrictions on use: they were created to prevent monopolization of vast land areas in the arid
states by providing a source of drinking water for animal and human consumption. Order of
Determination, at 68. The State Engineer also presents evidence to show that the PWRS contains
restriction in quantity: as the PWR is intended to provide public access to watering holes, it
applies only to sources capable of providing enough water for the general public.

The first guideline statcs that a right created by PWR 107 has a priority date commencing
with the executive order establishing PWR 107 and that PWR 107 does not éstablish rights for
water hb]e.s or springs which came into existence after that date. The fedcral Governrnent
contends the guideline {s unelear and ambiguous. United States” Opening Memorandum, at 34.
This court disagrees, The State Engineer has properly grounded his regulation in the language of
PWR 107. It refers 1o land which contains a water hole, and not to land which might centain a
water hole. Hence, the State Enginecr's regulation complies with NRS 532.120 (1).

The third guideline states that PWR 107 guidelines do not apply 1o artificially developed

water sources and apply only to human and animal consumption. The Federal Goverment
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contends the term “artificial” is not defined and that PWR 107 should 2pply to waterholes which
have been partially developed. United States’ Opening Memorandum of Law, at 34, The Federa)
Government does not offer any argument o support its claim that “artificia]” is an unclear term or
that PWR 107 applies to artificially developed water holes, The State Engineer contends the
guideline comperts with the purpose of PWR 107: securing public access to naturaily occurring
water holes. As PWR 107 creates public access to land which “contains a spring or water hole”,
this r.:ouﬁ finds the State Engineer’s regulation reasonable per NRS 532,120 (1)

The fourth guideline limits PWRSs to one per 40 aere subdivision of land and that contain

| water fit for human or animal consumption. The Federal Government contends PWR 107 does

net contaln any such limitetions. The State Enginccr;s regulations, however, are reasonably
related to Congressional purpose in =stablishing PWRs. As shown, Cengress established PWRs to
prevent the monopolization of wateT sources en public lands and it did so by rescrving the
minimum amount of water necessary 1o do so. Hence, the State Engineer's limit on the number of
PWRs available reasonably zccomplishes this goal. Congress created PWRS for human and

animal consumption. Requiring PWRSs to contain petable water.reasonably promotes this goal.

4. SUBSTANTIAL EVIDENCE SUPPORTS THE STATE ENGINEER’S REJECTION OF

FEDERAL GOVERNMENT'S PROOFS NOS. R-04525, R-07325 AND R 07326.

The Federal Government contends the State Engineer improperly denied proof R-07325
becanse he relied on his fourth regulation in doing so. The State Engineer properly established the
regulations, and he properly relied on it in denying the permit.

The Federa] Government contends the State Engineer denied proof R~04525 without
adequately stating why and without finding there was no water available. The State Engineer
contends he rejected this claim pursuant to his fourth guideline and because the water had been

appropriated by the Hages pursuant to decree 5038,
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The Federal Government contends the State Engineer improperly rejected proof R-07326
because its evidence shows this proof does not refer 1o the same water sotree or the same 40 acre
subdivision as that ¢iaimed by Hage.  The State Engineer contends evidence showed the source of
this PWR was the same as that claimed by the Hages pursuan: to decree 5038.

This Court aprees with the State Engineer’s decisions regarding the 3 cont&st—cd permits.
’I“Ec validity of decree 5038 constifutes substantial evidence for his rejection of permits R-04525
and R-07326. The validity of his regulations justify his rejection of permit R-07325.

5. THE STATE ENGINEER PROPERLY GAVE THE FOREST SERVICE WATER

RIGHTS FOR THE MEADOW CREEK ADMINISTRATIVE SITE, THE BARLEY

' CREEK ADMINISTRATIVE SITE, AND SCUEFE’S ADMINISTRATIVE SITE.

Pursuant to the implied water rights doctrine, the State Engineer awarded the Forest
Service water rights for the administrative sites it uses to manage the Telyabe National Forest.

Under the implied water rights doctrine when Congress reserves land for a specific
purpose, it impliedly reserves the amount of unappropriated, appurtenant water necessary (o

achieve that purpose. US. V. New Mexico, 438 T1.S., 696, 700 57 L Ed 2d, 1052, 1056 {1978).

For unappropriated, appwrtenant water to be necessary, the primary purpose of the reservaton

must fail without the implied reservation of water. U.S. v. New Mexico, 438 U.S, 696, 700, 57 L

Ed 24, 1052, 1057 (1978).

Hage objects to the State Engineer’s grant of water rights at the Barley Creek, Meadow
Creek, and Scuffe’s site. Hage contends that there was no unappropriated, appurtenant water
available when Congress reserved the Tojyabe National Forest. Hage's Opening Brief, 3-4, Hage
centends ¢ivil decrees 558 and 5058 establish this fact. Id. Hage argues that though the
administrative sites help achieve the poimary purpose of the Teiyabe National Forest, the

administrative sites are not necessary (o achieve that purpose. Id. To support this claim, Hzge,




b
=
[~
'c
(-
e
=
e
ol
in
-
o
=
v
<
=
w
bad
]
b )
-
=
=
[
&
S
=

EGMENALDA, MINERAL AND HYC CUUNTIES

[N

D D W O~ o s o

B Y
W N

23
24
25
26
27
28

L DT DD " e & L

MHT=L g LA ST Late

18

contends that administrative sites occupy undefined, variable locations and claims the Forest
Service is secking to expand its water right via the administrative sites. Id.

The State Engineer properly awarded the Forest Service water rights for administrative
sites. The minimal amount of water the administrative sites use show unappropriated water was
available at the time Congress reserved the Tolyabe. As shown, Congress reséwed the Tolyabe
National Forest 1o regulate the conflicts between sheep and cattle ranchers. It seems inconceivable
to amoﬁpﬁsh this goal without rangers and horses, and it seems impossible to have rangers and
horses without water. .

6. THE SIATE.ENGINEER PROPERLY AWARDED WATER RIGHTS ON THE
WILDERNESS AREAS.

The State Engineer awarded the Federal Government an implied water right to all
unaﬁpwpriatcd water in the Alta Toquima and Table Mountain Wi]demess_Meas. Srate
Engineer’s Answering Brief, at 27. The Nevadz Wilderness Act seeks to keep the environs under
its ambit in a pristine, untrammeled staze, Id. To accomplish this geal, the Act expressly reserved
the amount of water sufficient to fulfill the purposes of the wilderness areas created. Id.

Hage contends the water right the State Engineer awarded to the Forcst Service is junior to |
the Hage s water right. Hage contands that the Forest Service is attempting to expand its water
right and is concerned that the State Engineer cannot prevent the Forest Service from attempting to
expand its right. Hage also contends that the purpose of the Nevada Wildemess Act will not £2]
without the water right. As the Nevada Wilderness Act itself prohibits future diversions of the
water in the Wilderness Area, an award of an implied water right is superfluous to the purposes of
the Nevada Wildemess Act. Hage contends the Forest Service claimed the water right as

necessary to manage the steam and sweam side ecology. Such active management, says Hage,

does not preserve the wilderness areas in a pristine condition or natural state. Finally, Hage




(BIET® fo D DT FLoals el
MAY-17-2080 0 14037 [BIETS SUl beD DakDh

CERTIFICATION OF SERVICE

The undersigned hereby certifies that én the 28th day of April, 2000, she mailed (or
hand delivered) copies of the foregoing Order to the following:

2

3

4l LYMAN D. BEDFORD, ESQ.

5|| MeQUAID, METZLER, BEDFORD AND VAN ZANDT
221 MAIN STREET, 16™ FLOOR

&|| SANFRANCISCO, Ca_94105-1936

7

8

g

0

STEVEN BARTELL, ESQ.
U.S. DEPARTMENT OF JUSTICE
GENERAL LITIGATION SECTION
P.0. BOX 663

fa

§ WASHINGTON, D.C. 20044-0663

v 3 1

. PAUL G. TAGGART, ESQ.

g W 111l OFFICE OF THE ATTORNEY GENERAL

= E 1p|| CONSERVATION AND NATURAL RESOURCES

52 100 N. CARSON STREET

2 ¢ 13|| CARSONCITY, NV. 89701-1100

£z

S 14 ‘
53 | \ v o )

> : 15 Miuﬁm A M&
F 2 18 GERIE CLIFFORD, Secletary to
s DISTRICT JUDGE

TOTRL P.21




