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TH[S WATER RIGHT SE'I"T‘LEMENT AGREEMENT (the "Agreement") is

made and entered lnto ﬂ:us 2nd day of November 2006 by and between Kevin Smyer,

_ Norman vaer Delores Smyer (hermnaﬁer referred to as "Smyers") and Earl Warthen

(heremaﬂer referred to as “Warthen") The foregmng are sometimes referred to herein

| - mdw1dually asa “Party o:r coIlectwely asthe "Pames“

RECITALS

A The Par“tma water nghts are present]y being adjudmated in the District

| Court of the Flfth Judwlal D:stnct of the State of Idaho, in and for the County of T'win

_37 Falls Case No. 39576 m the Matter of the Snake Rwer Basin Adjudlcaﬂen ("SR.BA")

B = The Partxes have each subm1tted water right claims W1t]1m Basin 45 in the

peﬂdlng SRBA. IDWR has subnutted Water. Rxght Recmmnendatwns in the Basin

45D1rectors Report ﬁled wﬁh the SRBA DlStI‘lC-t Court: with respeet to each of said

| ! elamls aud certam pames have ﬁled objecnons therete-

___C. Z _. The Pa:rtles elann 1mgat10n and -irrigation storage nghts Kevin Smyer’s
nghts are those c]almed in Water Rjght Nos 45~10480 an[l 45 10481. Norman Smyer s
nght is that clalmed in 45 12906 Earl Warthen 8 nghts are those claimed in 45-10502, 43-

13669 aud 45 13991 (hermnaﬂer collectwely “Clalms")
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The elements ef the clfumed nghts are as follows
Kevm Smyer |
. Water nght No 45- 10480 was recommended w1th a prmrlty date of
i "March 18, 1910 for 54 acres located at T. 125 R25E. Sec. 16 NENE
) 3'(22 acres}, SWNE (16 acres) and SWNE (16 acres) Cassna County,
Idaho f‘or 2 total quantlty of 1. 05 cfs fc-r irrigation. The sources for
:_'.Water Rtght No 45 10480 were recommended as Spring Creck
. .:_ tnbutary to Howe]l Creek and Unnamed Stream tributary to Summit
o ‘-.."'_"&'-;Creek The pomts of dwerswn for Water Right No. 45-10480 were
S :.. recommended as T. 125., R2SE., Scc 16 SWSWNE, NESWNE,
o SESWNE and NWSENE Warthen fi led an ebjectlon to th:s claim
o assertmg alank of alawful apprepnatron |
.. .Water nght Ne 45 10481 was recommended wrth a priority date of
- March 18, 1910 for 6.8 acres located within T.125., R25E, Sec. 16 |
- | NWNE Cassm County Ida.ho for a total of 14 cfs for i trrigation. The
Kk : recommended source was Sprmg tributary to Sinks. The point of
:.. dwersron was. recommended as T 128, R.25E,, Sec. 16 SWNWNE

::" Warthen filed an objec’rlon to thls clann asserting a lack of a lawful

T appropnahon

: 2 Norman and DeIores Smyer

o a. Waler Rrght No 45 12906 was recommended with a prmnty date of _

. Smyer/War&ren Settlement Agreement L .2
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. March 18, 1910 for 4.6 located at T.128, R25E,, Sec. 16 NWSE

'Smycf has butrenﬂy pendx’ng .an arnended notice of claim to correct

: the recommmded prl()l‘ity datc The sources for 45-12906 were

| . recummended as Sprmg Creek tnbutary to Howell Crcek and
_ Utmamed Stream, wluch is tributary to Summit Creek. There are two
:pmlnts of d1versi0n' the diversion from Spring Creek is located at

| T IZS R25E Sec 16 NESESW Cassia County, Idaho the diversion

' ﬁ'om the Unnamed Stream is locatad at T.128., R.25E., Sec. 16

' _-,SWNWSE Cassm County, Idaho. Warthen ﬂled an objection to this

- .':ciann assertmg a lack of a lawful appropnatlon |

. ..Aﬁer further rewewmg certain JlldlClal decrees and subsequent
Vtransfers 1t was  determined “and agreed upon by the Idaho
o Department of Water Resources that. a pnnnty date of August 31,
- 1874 was appmpnate for 45 12906 Warﬂlen and his attorney are

| aware af t]ns amendment and wﬂl not object to such amendment.

' 3 Earl Warthen

. a. Wate’r Rjght _No.- 45-10502 was ofigin‘élly recommended with a

‘ pmmty date of May 26, 1964 for 86 acres located at T. 128., R.25E.,

Smyer!Warthen SeulementAgmcment | 3

e - Cassia County, Idaho for a total of .14 cfs for irrigation. Norman

| ".-Sec NENW (37 acres), NWNW (15) SENW(Ié) NESW (18)

Cassm County, Idaho for a total of 40 cfs for ungatmn The source - o
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' for :Wﬁterj..l.?.ight No 45- 10502 was.r réﬁomrhcnde& as Spring Creek
o 'tnbutary to Howell Creek The recommended point of diversion was
 forT. 123 R25E., Sec 16 SENESW. On August 3, 2006, Special

| Master Dolan issued a partlal dccree in Subcase 45-10502 and which
: '_decread 40 cﬂs of Sprmg Creek with a pnonty date of May 26, 1964, |
’ I, for a total of 68 acres The pomt of diversion remained the same hut'
o 'the place of use was amended to T 128 R2:>E Sec. 16 NENW (37
...acres), N'WNW (15) SENW (16). The Smye:rs filed a Motion to
partlclpate in ﬂllS subcase. |
b On March 3 2006 Earl Warthen filed a Late Notice of Claim for
| Water nght No 45 13991 Said water right is for 20 acres that was
: _'xmt recommended under Watcr R1ght No. 45-10502. At the time of
-the executlon of this Setﬂement Agreement the SRBA Court has
) .. 5 'granted Mz, Warthen S Motmn to File a Late Claim, however, the
- Idaho Department of Water Resources has not made a formal _
o recommendahon for the clmm - Warthen claims 20 acres to the
| waters of Spnng Creek w1th a point uf diversion of T.128. R, 25E.
-Scc 16 SENESW Ca331a CounIy, Idahu The clamed place of use is
T 128 R ZSE Sec 16 SWNE Cassm County, Idaho, for a dlversmn
of 2() cfs for lrngat:lon and 1mgatmn storage

e On March 2 2004 Earl Warthen ﬁled a clalm for 1mgat10n andi"

: SmyarfWarthenSettlementAgrcement 4



Jul

10 2007 3:37PM HP LASERJET FAX p.DﬂD

| irrigat’i.on s;torége.undcr water right number 45-13669. Mr. Warthen

. iilzlainied 0.4 ofs of wastewater, tributary to Howell Creek with a

pnonty da_té of Auguét 13, 1874. The claimed point of diversion was

| Tl."l'.S. RZSIE' S16 SENESW in Caésia County. The claim sought to

o Jrngate and create _i:ﬁgation_storage for 99 acres. The source water

thit Mf. Warthen reférred to as wastewater is the same water that the

' .'Siilyez"s'c':laiméd' as Spﬁng- Creek water. Water Right No. 45-13669

. was’ recommended dlsallowed Mr. Warthen filed an Amended

| ;Notlce of Clalm on Wator Rzght No. 45-13669 on Jamuary 3, 2005.
.'T_he Idaho Department of Water Resources has not yet issued a

: Vre'cor.nrﬁeridatien on rthe Amended Claim.,

“E. The Parues dcsm-: to entcr into this Agreement for the purpose of fully

_ _.compmxmsmg and setthng the Parl:les pendmg clalms and objections in Basin 45 and to

describe the nghts and respcnsibxhnes each Party has in Spnng Creek.
s _F._ o _'I__'ht_*, _lega] des_c_npt_lon of the_ properties of Kevin Smyer to which this
- ': ' Agt;géﬁiént apph&s 'a;t;d.to' w}uch the .w.'ater hél;éin. is appurtenant is:
L TOWNSHIP 12 SOUTH, RANGE 25 EAST OF THE BOISE
. MERIDIAN, CASSIA COUNTY IDAHO
~ Section 16: N_E%
G. The 1ega1 descnptwn of the propemes of Norman and Delores Smyer to

whzch this Agreement apphes and to whsch the water herein is appurtenant is:

. Smyer/Werthen Settlement Agresment - ©
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. TOWNSHIP 12 5OUTH, RANGE 25 EAST OF THE BOISE
' MERIDIAN, CASSIA COUNTY IDAHO
~ Section 16: Part of the NW'% SE}

" Beginning at the mid-section corer of said Section 16;
Thence South 0°21°30” East 8.9 feet to a point on the
- South nght—of-way of Highwa.y 17, Wh1ch shall be the
_ Trus Pmnt of Bemng

Thence along said nght—of—way South 45°51°30” East
- 556.2 feet to a point;
“ Thence South 0°51°30” East 593.1 feet to a point;
- Thence South 85° 38°56™ West 402.79 feet to a point;
*Thence North 0921730 West 1010.9 feet along the
North-South nnd-sectzon line to the True Point

Qiflegm_n_l__ng

H The legal descnptlon of the properties of Barl Warthen, to which this

Agreement apphes and to wlnch the water is appm'tenant is:

TOWNSHIP 12 SOUTH R.ANGE 25 EAST OF THE BOISE
MERIDLAN CASSIA COUNTY IDAHO

- Section 16: N % NWNW, NENW, N % SENW, W % NESW

' AGREEMENT'

NOW THEREFDRE IT IS HEREBY MUTUALLY AGREED among the Parties

e asfollows

i, : Jolnt Use of the Avallable Water of Sgnng Creek.

The Part:cs shall share the waters of Sprmg Creek in a ratio of seventy-five percent
{7 S%) twenty—ﬁve percmt (25%) Sevemy-ﬁve percent (75%) of all available water will be
o B used by the Smyers up to thelr comblned recommended rate of diversion. Warthen shall be

- enuﬂed to twenty-ﬁve perccnt 25% of the waters of Spring Creek up to his recommended
' Smyer/Warthen Settlement Agreement . 6
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. -r;te -of diVer’sion ;[‘0 the exfcnt tiiat ;water 'is available to fulfill the Agreement of the parties
_.frcm January 1 to December 31 of each year, the parties shail be entitled to take water
| _' .pursuant to the te:rms of th1s Agreement The Parties to this Agreement agree that regardless
:.'of the pnonty dates and amomts the partlcs consmt that this agreement subordinates each

" party g nghts to the agreed amount without regard to priority. The Parties explicitly agree not

to challenge the rlghts of parnes as deﬁned by thls Agreement based on the elements of the

L - water nghts as deﬁned by the Idaho Department of Water Resources Recommendation for the
o -nghts govemed by thls Agreement. Th1s Agreement governs the rights of the Parties in all
. respects as concems the waters of Spring Creck, and this Agreement shall be in effect

e regardless of the amount of water avmlabla

e 2-_ Installartmn Of Headgates and Measunng Devzses

The constructlon a.nd mstallauon of 1nd1v1dua1 headgates and individual measuring

o - dewces w1th aIl other 1n01denta1 costs mcurred in the construction of such shall be borne by

E f.he separate Partlcs The partles shall mstall said headgates and measunng devices by April

'_1 2008.

. Earl W’arﬂxen and Norrnan will take thew diversion from Spnng Creek at & common

..__pmnt of d1versmn located at T IZS RZSE Sec. 16 NESESW. The parties will bave
separate measurmg devlces bui w111 share a cormnon diversion structure including a divider

" to separate 'rhe Water The partles shaﬂ share the mstallatlon and maintenance costs of the-

: dw&rsmn'stmcturﬂ 5(_)_/%-50'_’/0.

. Kevin Smyer shall install a headgate and measuring devise at a point where he diverts

Smyer/Warthen :Sgttlem:éﬁt'A_gracrr:nent o 7
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- _.the waters of Spnng Creek speclﬁcallyT 128, RZSE Sec 16 SWSWNE

3. Unnamed Channel

ThlS agreemem does not cover the Unnamed Channel which is east of the Spring

| '..:Creek Channci The waters for both Sprmg Creek and the Unnamed Channel originate in the
8 ) ponds scuth of the Pames place of usc Each of the Parties understand that they do not

i ';oontrol the releasa of the water in that the land on which the ponds sit is currently owned by

ﬁLBION RANCH 2006 LLC wh1ch was prewously owned by Richard and Helen Anderson.

- 'To the extcnt that watcr could be rcleased through gither the Spring Creck Channel or
' Un_named C}mnnel, thc pames to t}_ns Agreement agree that the water will be released through

- _t_he Spiing Creek Ch‘amé_l to n_'lef_&t t}_1_e alms o_f this Agreement.

: . 4 Pnontv Datm of C aims to Remam ﬂm Same, Yet Subordinated to Equality of
_ Rights.

Each Paﬁfs claims have'thc.ir"own unique and differing quantitics and prierity dates

S 3based upon h1stoncal a.nd decreed use, Noththstandmg this fact, the Parties hereby agree

o that thie water nghts of thc Partles shall be dwerted and delivered pursuant to the Settlement

o ::_Agrcemt

- Ne:(ther Party has f:he nght to make ;) "call” upon the other Party unless the other Party

s taklng more than ﬂlclr aliotted portmn Df the water available from Spring Creck. Further,
'the Parhes agrae to makc 1o ﬁlrther claun to waier, or initiate a transfer, or take any action

‘, that may dn:mmsh the water avmlable for diversion from the streams.

) ;_; 'Notgnthstandlng th_e_ forcgomg, t_ll:__partms to this agreement understand and agree that -'

©‘Smyor/Warthen Scicriont Agreement 5
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_'_-.thé waters of Spring Cfeék'that- they arn 'clainiing are fed entirely by run-off from the ponds
| known as the Anderson Ponds Thc partzlcs ﬁlrther understand that ownership has transferred

| ﬁ'om the Andersun famﬂy to new owners and upon reliable information, understand that the

irrigation practices of the New owners will c_hange significantly so that it is possible that no

| watéi‘s wi.ll _'be' availabié-' from thé. Anderson Ponds All parties agree that théy have no

recoursc agmnst the new ow:aers of the Anderson property to force, coerce or, require delivery

o | of any water fmm the Anderson Ponds into clther Unnamed Channel or Spring Creek.

Sﬂ@ Ansmg Under Agree:tnent

_Th1s agneement Wﬂl be dehv_Ered to the water master of Water District 45. The duly

o _-electéd wa'ter master shall i'asolve any disputes arising pursuant to the Seftlement Agreement.
" _The water master shall rewew the prowswns of the Agreement and administer the water

S accordmgly

6. Pa.rtlal Decrees

All uf the Pan:ws’ water nght clalms sha]l be presented to thc Court as reflected in the

.d'e"'cree or clmms refmed" to harem It is intended the "Other Provisions Necessary" of the

- Partles' clanns as ﬁnally decreed shall oontam areference to this recorded Agreement and be

' admmlstered acmrdmgly
7 | Wmvers :

The fallure to Db_] ect tc- any breanh of any term or condmon in this Agreement shall

- not nonstltute a wmver and no failure to object sha]I be deemed 2 waiver of any prior or

. '; subsequent breach

SmyerfWaﬂhen Siettl_‘e:ment'Agi'eemﬁnt:- R 9
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g 8.' : Entlregy of Ageement

Thls Agreement represents the entlre and mtegrated agreement between the Parties

, and supersedes all prmr negohatlons representatmns and oral agreements. No promise or

mducammt has bcen offeved or made except as herem set forth, and this Agreement is

o executed mthout rehance on any statement or rcpresentatlon by any other Party or their

agent.
9. j. C pﬂatlon -.

' s All Partles agree to cacperate ful]y and execute any and all supplementary

g documents and to take aIl addxtwnal actmns which may be necessary or appropriate to give

.fuJJ force to the basm tcrms and mtent of tl:ns Agreement

_'10.- Modaﬁcauon

Tlns Agreement may be amended or mod1ﬁed only by a written agreement; signed

: by each Qf the Parttes to this Agreement

| 1 1 Covenant Rumnng w1th the Lands of the Partl.es

It 18 understood and agrccd that thls Agreement shall be a covenant running with the

- 'V_Iands uf the Part:es descrxbed hercm, and shall mure to the benefit of said lands. This

'  _ Agreement shali be reoorded in the oﬂima] re:cnrds of Cass:a County, Idaho.

12 - ,__@ures and Bmdmg Eﬁ,

p. 00

l'N WI‘I'NESS WHEREOF the Partxes to t]'us Apgreement, through their duly- -

.'.authonzed repwsentatwas, have executed ﬂns Agremnent and certify that they have read,

r,'understood and agree to the terms and condmons of tlus Agreement as set forth herem and

- sniywﬂmensaaemen:;qgreé@m S 1o
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- t that thf:y are the tltled uwner of the respectlve lands descnbed herein,
| ~ This Agreement is not only bmdlng upon the parties hereto, but upon recording is
bmdlng upon thalr respectrve successors, heirs, admmlstrators and assigns.
- e 13, Attomags Fees
I the event ezther Party hereto shall be required to employ an attorney for the
enforcement cf thls Agreement w1th or thhout S'I.l.lt, the defaulting Party agrees to pay the
- prcvaﬂmg Party 8 reasonahle attemey's fees
- l.4a B_mmmt_
Should for any reason IDWR and/or SRBA Court re_;ect any substantive term of this
' Agreement, to the extent thax term can be severed from the Agreement without the intent and
.' 7. .purpose of‘ the Agreement bemg destroyed, then that term shall be stricken, but all others shall
: remam in eﬂ'cct If the term cannot hc stncken without dest:romng the intent and purpose of
- thls Agreement, then ne1ther Party shaIl be bound by this Agreement.
) IN WI"I'NESS WHEREOF the Partles have executed this Agreement the day and year
e ﬁrstabove wnttcn | : |

| | B Kortnan Smyer j =
- SUBSCRIBED AND SWORN to this /57" day of November, 2006

BOBRAJJENSEN | ﬁ.,%kjt =

otary Public #6r I

- 'NOTARY PUBLIC dfr
STATEOFIDAHO- ) * Residingat: e bomrae

My Commission éxpires: 7, [,Z, 2, Il 2

| : Sﬁlﬁ;ri_ﬁ!adhn{n Setdgﬁ:ni Agreement 11
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Delores Smyer

SUBSCRIBED AND SWORN to th13 lﬁ I day of November, 2006

A - _-.KML@L} -f%zuuf«:_.
5,5’3““ JENSEN }  Notary Public forTdafio
OTARYPUBLIC - - Residing at: ﬂy/,au;)ﬂ LA

~ STATEOFIDAHO

My Conumsswn éxpires: Jﬂy_&&i

CORAD e
"y JUDY BARNES

: ¥ WOTARY PUBLIC
1 STATEOF IDAHO

AT e o i i e e

Rupert, Idsho
Commission expires: _ p2-12-2011

el L

- Earl Warthen

* SUBSCRIBED AND SWORN to this 2] ¥day of November, 2006
\)  BOBRAJ.JENSEN '
{  womaayeuBLc

- STATEDFIDAHO

_ | otary Public forldahow,
_ Resuimgat .aukfﬂ—/l_

MyComnussmne:(pwes :““j,ﬁ' 29 Ff
1z
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