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INTRODUCTION

idaho Power disputes that the State of Idaho (“State™) holds legal title to certain water
rights that are subject to the Swan Falls Agreement, and also disputes the nature and extent of the

subordination of those rights.' Idaho Power has objected to the Director’s recommendations on

! Conftrary to Idaho Power’s characterization, the company’s dispute i3 with the State of Idaho, not the

Attorney General. See generally Motion for Stay of Proceedings on Idaho Power Company Water Rights in Basins
2, 36, and 37, or Alternatively io Consolidate Proceedings at 4-5 (referTing to positions taken by “the Attorney
General™). The State of Idaho is the party at interest and the Attorney General has acted in this matter solely on
behalf of the State.
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these issues, and the dispute is now pending in a number of SRBA subcases. Idaho Power
apparently wishes to avoid having these objections resolved in the subcases and has filed a

2 that would take Idaho Power’s objections outside the

complaint in the main SRBA case
procedures of Administrative Order 1 and the general adjudication statutes of chapter 14, Title
42, Idaho Code. Idaho Power’s Motion for Stay of Proceedings on Idaho Power Company Water
Rights in Basins 2, 36, and 37, or Alternatively to Consolidate Proceedings (“Motion for Stay™)
seeks fo further this effort by substituting Idaho Power’s Complaint in the main case for
conventional SRBA subcase proceedings.

The Motion for Stay should be denied because it relies on the Complaint, which should
itself be dismissed, and because conventional SRBA proceedings are the appropriate means for
resolving Idaho Power’s objections to the Director’s recommendations. Further, the Motion for
Stay incorrectly assumes that this Court should “comprehensively” interpret the Swan Falls
Agreement’s “meaning and effect” and take up a host of issues that exceed the scope of SRBA,
including water rights administration issues that should be initially decided by the Director of the
Idaho Department of Water Resources (“IDWR™).

Moreover, ldaho Power’'s request to formally consolidate the relevant subcases is
premature because there is no current risk of inconsistent rulings by different Special Masters,
and no such risk will arise for some time, as the Basin 2 subcases will not be postured to proceed
on the merits until well into 2008. Thus, formal consolidation at this time would unnecessarily

delay resolution of the common factual and legal issues raised by ldaho Power’s objections to

the Director’s recommmendations.

: See Complaint and Petition for Declaratory and Injunctive Relief (filed May 11, 2007} (“Complaint™).

RESPONSE TO MCTION FOR STAY OF PROCEEDINGS ON IDAHO POWER COMPANY WATER RIGHTS
INBASIN 2, 36 AND 37, OR ALTERNATIVELY TO CONSOLIDATE PROCEEDINGS - 2




ARGUMENT
I. The Court Should Deny Idaho Power’s Request Te Stay The Subeases.

Idaho Power requests an indefinite stay of all proceedings on water rights in Basins 2, 36
and 37 that are subject to the Swan Falls Agreement. Motion for Stay at 1-2. Idaho Power’s
principal justification for this unusual request is that the company’s Complaint in the main
SRBA case “comprehensively frames the issues raised by the Swan Falls Agreement which
Idaho Power believes must be determined by the SRBA Court in conjunction with the Coust’s
adiudication of its water rights.” Motion for Stay at 3. [daho Power argues that the Court should
“comprehensively address in an integrated proceeding issues regarding the meaning and effect of
the Swan Falls Agreement,” and that the Complaint provides the “vehicle to proceed with the
resolution of these issues.” Motion for Stay at 6.

In short, the Motion for Stay asks the Court to abandon conventional SRBA procedures
because the Complaint ostensibly is a better “vehicle” for resolving the issues Idaho Power seeks
to raise. As discussed below, the Court should deny Idaho Power’s request for a stay because the
Complaint is a deeply flawed vehicle that should be stricken or dismissed, and because the
“comprehensive” determination Idaho Power seeks of the “meaning and effect” of the Swan
Falls Agreement goes significantly beyond the scope of determining the nature and extent of the
water rights in question.

AL The Complaint Should Be Dismissed And Is Not Itself A Reason for Staving
Conventional Subcase Proceedings.

The State defendants have moved to dismiss or strike 1daho Power’s Complaint in the
main SRBA case. The grounds for that motion are argued at length in the State’s Memorandum

in Support of Motion to Strike or Alternatively to Dismiss the Complaint and Petition for
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Declaratory and injunctive Relief, filed May 30, 2007 (“*Memorandum on Motion to Dismiss™),
and will not be repeated in detail here.

For purposes of the Motion to Stay, however, it is important to recognize that
conventional SRBA proceedings are the appropriate and - statutorily authorized means for
litigating Idaho Power’s disputes with the Director’s recommendations.” See, e, g., Memorandum
on Motion to Dismiss at 7-13. These procedures have proved adequate in a variety of factual and
legal contexts over the vears, and Idaho Power’s suggestion that the Complaint provides a better
“vehicle” for resolving the company’s objections is simply wrong. Further, by departing from
established SRBA procedures and proceedings, the Complaint unnecessarily introduces delay,
uncertainty and procedural complexity into a structured adjudication process that the Legislature
and this Court intended to be streamlined and uniform. See e.g., Idaho Code §§ 42-1401 — 42-
1413; AO1.3 — AO1.10.

Thus, the Court should strike or dismiss Idaho Power’s Complaint. See gernerally
Memorandum on Motion to Dismiss. Similarly, the Cowrt should deny Idaho Power’s request
for a stay of subcase proceedings, because it would replace them with the dubious and
unauthorized proceeding sought by the Complaint.

B. Idzho Power Seeks A “Comprehensive” Interpretation Of The Swan Fallg

Agreement That Is Bevond The Scope Of The SRBA And Would Inject Issues
That Are Not Germane To A Determination Of The Water Rights Into SRBA

Proceedings.

1. The Swan Falls Agreement Should Be Addressed In The SRBA Only
To The Extent Necessary To Determine The Water Rights In Question.

The Court should deny Idaho Power’s Motion for Stay because it fundamentally

misapprehends the SRBA’s purpose and would improperly expand the scope of the proceedings.

3

Further, and despite I[daho Power’s suggestion to the contrary, conventional SRBA procedures also provide
the means for interested persons to intervene, by filing motions to participate. AG1.2.p, AOL.10k,
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The Motion for Stay assumes the SRBA is principally designed to “comprehensively address . . .
the meaning and effect of the Swan Falls Agreement.” Motion for Stay at 6. The SRBA’s
purpose is not to “comprehensively address” the Swan Falls Agreement, however, but rather to
make a “comprehensive determination of the nature, extent and priority of the rights of all users
of surface and ground water” of the Snake River system. Idaho Code § 42-1406A. Idaho
Power’s argument incorrectly assumes that in making these determinations, the SRBA must also
exhaustively address the entire “meaning and effect of the Swan Falls Agreement,” or at least all
the “issues related to the Swan Falls Agreement” that Idaho Power may choose to raise. Motion
for Stay at 3. This all-or-nothing approach misunderstands the purposes and procedures of the
SRBA and would burden the proceedings with issues that need not be addressed or resolved for
purposes of defining the water rights.

To be sure, the Court may need to consult or refer to certain terms or provisions of the
Agreement, and possibly even interpret their “meaning and effect,” in making the determinations
necessary to decree the water rights.* It does not follow, however, that the Court should go
further and “comprehensively” interpret the Agreement simply because there may be other issues
that happen to be “related to the Swan Falls Agreement.” Motion for Stay at 3.

Moreover, and contrary to Idaho Power’s assertions, judicial economy will not be served
if the SRBA “comprehensively” addresses the meaning and effect of the Swan Falls Agreement.
Indeed, doing so would have the opposite effect, by injecting into the SRBA matters

considerably beyond the scope of determining the ownership, nature and extent of water rights.’

! Ultimately, it is the State’s position that the statutes that implement the Agreement, rather than the

Agreement itself, control most or all of the issues raised by ldaho Power’s objections to the Director’s
recommendations. Nothing herein is intended as a waiver or abandonment of that position, which the State
expressly reserves.

’ For instance, the Agreement contains provisions regarding the State Water Plan, the sale of utility property,
the jurisdiction of the Idaho Public Utifities Commission (*IPUC™), the rulemaking and moratorium authority of the
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“Comprehensively™ addressing the Swan Falls Agreement’s meaning and effect in the SRBA as
Idaho Power urges would unnecessarily delay and complicate the proceedings rather than
promote judicial economy.
2. The “Comprehensive” Interpretation of The Swan Falls Agreement That
Idaho Power Seeks Is Primarily A Request For Judicial Administration Of
The Water Rights.

Further, the “comprehensive” interpretation that Idaho Power seeks is in large part a
request for this Court to decide questions of water rights administration that should initially be
resolved by the Director of IDWR rather than a court. For instance, the Complaint seeks
declarations that the State has failed to take reasonable steps in administering water rights in the
Snake River Basin, has failed to account for muitiple year impacts of ground water pumping, and
requests an order requiring IDWR “to take reasonable steps in the administration of water rights
in the Snake River Basin, and therefore to meet its obligation to insure and guarantee the Swan
Fails daily Minimum Flows.” Complaint at 23, 26.

This Court has already observed that questions of water rights administration arising
under the Swan Falls Agreement shouid be decided in the first instance in an administrative
forum rather than in the SRBA:

Moreover, because the Agreement deals with the administration of water rights,

any disagreement over the interpretation or application of the Swan Falls

Agreement should first be decided administratively if and when an issue arises,

based on the attendant facts at the time enforcement of a term of the Agreement is

being sought. Jurisdictionally, this would occur before the Idaho Department of

Water Resources and under the Administrative Procedures Act.

Order Designating Basin-Wide Issue Re: To What Extent, If Any, Should The Swan Falls

Agreement Be Addressed In The SRBA Or Memorialized In A Decree? at 7 (“Order on Basin-

Department of Water Resources, a damages waiver by Idaho Power, the “1180 Contract,” regulatory approvals by
IPUC and the Federal Energy Regulatory Commission, and other subjects. See, e.g., Swan Falls Agreement at §§ 4-
6,8,11,12. A copy of the Swan Falls Agreement is attached heretc as Exhibit A.
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Wide Issue 137), /n re SRBA, Basin-Wide Issue 91-13 (Auvg. 23, 2004).

The Idaho Supreme Court has also clarified that challenges to water rights administration
must be initially decided by IDWR rather than through declaratory judgment actions, and that
subsequent judicial review is available only if there is a fully developed administrative record
and the petitioner has exhausted administrative remedies. American Falls Res. Disi. No. 2 v.
IDWR, 143 Idaho 862, 154 P.3d 433, 441-43 (2007).° Even then, judicial review may not
be sought in the SRBA. Idaho Code § 42-14011D; see also Sagewillow v. IDWR, 138 Idaho 831,
835, 70 P.3d 669, 673 (2003).

These principles reflect that under Idaho law the adjudication of water rights and the
subsequent administration of such rights are related but separate functions. The SRBA
conclusively determines the elements of water rights, and IDWR administers water rights in
accordance with the partial decrees. This means that many questions of administration are
beyond the scope of the SRBA, as this Court has previously observed:

Legally, the Court does not need to adjudicate the specific interrelationships

between water rights. IDWR is charged with the duty of administering water

rights in accordance with the prior appropriation doctrine and determines specific

interrelationships based on information not necessarily contained in the partial

decree. . . . Rather, iIDWR makes this determination based on its knowledge and

data regarding how water rights are physically interrelated. Mechanisms are

available for water rights holders in disagreement with IDWR’s administrative

actions to chalienge and seek review of the same. This same legal reasoning

should apply as between ground and surface sources, and therefore, a

determination of the specific physical relationships between all water rights need

not be made in the SRBA.

Order in Cross Motions for Summary Judgment; Order on Motion to Strike Affidavits at 19, Inre

SRBA Subcase 91-00005 (Basin-Wide Issue 5) (July 2, 2001).

6 See also generally Order Dismissing Application for Temporary Restraining Order, Complaint for

Declaratory Relief, Writ of Prohibition and Preliminary Injunction, ldaho Ground Water Appropriators, Inc. v.
IDWR, No. CV-2007-526 (Fifth Jud. Dist, June 12, 2007} (dismissing complaint for failure to exhaust
administrative remedies).
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The Idaho Supreme Court also recently affirmed that while IDWR’s administration of
water rights must be consistent with the SRBA District Court’s determinations of the elements of
water rights, the SRBA does not “comprehensively” address or resolve all of the issues that may
arise in administration:

Additionally, the water rights adjudications neither address, nor answer, the

questions presented in delivery calls; thus, responding to delivery calls, as

conducted pursuant to the CM Rules, do not constitute a re-adjudication. For
example, the SRBA court determines the water sources, quantity, priority date,

point of diversion, place, period and purpose of use. L.C. §§ 42-1411(2)(a)-(3).

However, reasonableness is not an element of a water right; thus, evaluation of

whether a diversion is reasonable in the administration context should not be

deemed a re-adjudication. Schodde v. Twin Falls Land & Water Co., 224 U.S,

107, 32 S.Ct. 470, 56 L.Ed. 686 (1912). Moreover, a partial decree need not

contain information on how each water right on a source physically interacts or

affects other rights on that same source.

American Falls Reservoir Dist. No. 2, 143 Idaho at 154 P.3d at 447-48. These principles
apply with particular force to the administrative matters that Idaho Power has raised: the
complex and contentious issues attending IDWR’s attempts to conjunctively administer surface
water rights in the Snake River and ground water rights in the Eastern Snake Plain Aquifer. See
generally id.; see aiso Order Dismissing Application for Temporary Restraining Order,
Complaint for Declaratory Relief, Writ of Prohibition and Preliminary Injunction, ldaho Ground
Water Appropriators, Inc. v. IDWR, No. CV-2007-0000526 (Fifth Jud. Dist., June 12, 2007).

Idaho Power attempts to avoid this conclusion by characterizing the requirement that
water rights administration questions be decided initially in an administrative forum as an
attempt by the State to engage in a “piecemeal™ interpretation of the Swan Falls Agreement.
This flawed characterization brings into clear focus the company’s misapprehension of the scope

and purpose of the SRBA, and of the settled distinction in Idaho law between the adjudication of

water rights and the administration of water rights.
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While the determination and the administration of the water rights subject to the Swan
Falls Agreement are unquestionably “interrelated.” Motion for Stay at 5, it does not follow that
all the administrative issues raised in the Complaint must be “comprehensively address[ed] in an
integrated proceeding” in the SRBA. Motion for Stay at 6. Indeed, it would be directly contrary
to Idaho law do so. Idaho Power’s arguments that the Court should not take a “piecemeal”
approach to the Swan Falis Agreement amounts to an aftempt to circumvent the proper channels
and procedures for administering water rights in Idaho.

C. The Existence of Partial Decrees in Basin 36 Does Not Support A Stav Of
Subcase Proceedings.

Idaho Power also argues that the Court should stay all subcase proceedings because the
Court already has entered partial decrees in Idaho Power’s name for the Basin 36 water rights
referenced in the Swan Falls Agreement.” The existence of Basin 36 partial decrees does not
change the fact that the Complaint is unauthorized and fundamentally flawed, and should not be
allowed to replace conventional SRBA proceedings and procedures. It also does not warrant a
stay of the subcases proceedings on the water rights in Basin 37 and Basin 2.

Similarly, Idaho Power’s assertion that the State has not provided the Court a roadmap
for future proceedings on the partially decreed water rights in Basin 36 fails to cure the defects in
the Complaint, or to provide any justification for staying subcase proceedings in Basin 37 and
Basin 2. Moreover, no such procedural roadmap or plan need be developed for the Basin 36
subcases at this point, because they are essentially closed with no action pending. It may be
appropriate for the Court and the parties to consider what action should be taken with respect to
the Basin 36 water rights after the Court resolves Idaho Power’s objections to the Director’s

recommendations on the Basin 37 and Basin 2 water rights, but that question need not be

’ The water rights in Basin 36 are 36-2013, 36-2018, and 36-2026. The partial decrees were entered in 1997,
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resolved at this time, and is no reason to presently stay the current subcase proceedings in Basin
37 and Basin 2.

In addition, Idaho Power is mistaken in apparently arguing that the partial decrees for the
Basin 36 water rights foreclose any future consideration of how the Swan Falls Agreement and
the implementing legislation might affect those rights. This Court has already observed that it
was an “oversight” that the Basin 36 rights were decreed “without reference to the Swan Falls
Agreement.” Order on Basin-Wide Issue 13 at 6 n.6.

Indeed, Idaho Power counsel James Tucker admitted this fact in a 2003 hearing, telling
this Court that Idaho Power’s water rights in Basin 36 were decreed “without reference to the
Swan Fails Agreement. That was an oversight, if you will, by both the State of 1daho and Idaho
Power Company and certainly does not mean that those rights were not affected by the Swan
Falls Agreement.”™ He also told the Court that “{1]t has always been my assumption that the
Swan Falls Agreement and reference to that agreement would be part of Idaho Power’s water
rights.”” Thus, the suggestion that the partial decrees for the Basin 36 water rights foreclose
future consideration of how the Swan Falls Agreement and the implementing legislation might
affect those rights contradicts the record and Idaho Power’s own statements to the Court.

In short, the fact that the Basin 36 water rights have been partially decreed is an ancillary
issue that is of little importance at this point in the proceedings, and certainly does not warrant
staying all the other subcases. The Court’s determinations of the issues raised by Idaho Power’s

objections in Basin 37 and Basin 2 ultimately will control the resoiution of the “oversight™ in the

¢ Transcript of Monthly Status Hearing of Tuesday, February 18, 2003, at page 52. A copy of the pages |

and 49-53 of the transcript is attached hereto as EXHIBIT B.

? Transcript of Monthly Status Hearing of Tuesday, February 18, 2003, at page 50.
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Basin 36 partial decrees. Idaho Power’s argument that the existence of partial decrees for the _
Basin 36 water rights necessitates a stay of all subcase proceedings should be rejected.
il The Request To Consolidate Subcases Is Premature And Should Be Denied.

As an alternative to staying the pending subcases for the water rights subject fo the Swan
Falls Agreement, Idaho Power seeks to formally consolidate the subcases. Motion for Stay at 6.
While Idaho Power’s objections to the Director’s recommendations in Basin 2 and Basin 37 raise
common issues of fact and law, formal consolidation at this time should be denied because it
would neot promote judicial economy or the expeditious resolution of the issues at hand, and is
not necessary to avoid inconsistent rulings by different Special Masters.

A, Idaho Power’s Objections To The Director’s Recommendations For the Water
Rights In Basin 37 and Basin 2 Hinge On Common Issues Of Fact And Law.

Administrative Order 1 and Rule 42(a) of the Idaho Rules of Civil Procedures govern
requests 1o consolidate subcases. See generally AO1.11; LR.C.P. 42(a). Whether to consolidate
actions is a matter of discretion. Fawcert v. Irby, 92 Idaho 48, 52, 436 P.2d 714, 718 (1968); see
also Branom v. Smith Frozen Foods, 83 Idaho 502, 365 P.2d 958 (1961).

In asking the Court to consolidate the subcases, Idaho Power asserts that all the water
rights in question “involve common issues related to the meaning and effect of the Swan Falls
Agreement.” Motion for Stay at 2. Idaho Power is correct: the factual and legal issues raised by
Idaho Power’s cbjections to the Director’s recommendations are common to all of the water
rights that are subject to the Swan Falls Agreement. The mere commonality of issues does not,

however, mandate consolidation.
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B. Formal Consolidation At The Present Time Is Not Necessary And Would
Impede Judicial Economy And The Expeditious Resolation Of Issues Common
Tao All The Water Rights.

Consolidation should not be ordered simply because different subcases turmn on common
issues of fact and law. Rather, Administrative Order 1 pointedly notes that consolidation is
appropriate “when resolution of those issues can be most expeditiously and effectively achieved”
through consolidated proceedings. AQ1.11. Similarly, Rule 42(a) indicates that consolidation is
appropriate when it tends fo “avoid unnecessary costs and delay.” LR.C.P. 42(a).

Thus, the key question for the Court is not whether the issues in the subcases are the
same—it 1s whether formal consolidation would promote expeditious resolution of the issues and
avoid unnecessary delay. The answer to this question is no, because, as explained below, formal
consolidation at this time would be premature, unnecessarily delaying the resolution of issues
common to all the water rights by halting proceedings in the Basin 37 subcases. Further, there
will be no risk of inconsistent rulings by different Special Masters until February 2008 or even
months later, and in the meantime considerable progress can be made by moving forward in
Basin 37,

The Basin 37 subcases are being litigated as a group, and are currently postured for
resolution. The applicable objection and response periods have closed, several hearings have
already been held, and the Special Master has set a trial date. In contrast, the Basin 2 objection
period will not close until December 5, 2007, the response period will not close until February 2,
2008, and it could be some months after that before the initial hearings are held. Thus, the Basin

2 subcases will not be postured for resolution before February 2008 at the earliest, and it is

possible they will not be ready to proceed on the merits for another year (or even longer).
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In the meantime, the Basin 37 proceedings offer an opportunity to immediately move
forward on issues that are common to all the water rights subject to the Swan Falls Agreement.
For the next seven months, and possibly longer, these issues could be focused and developed in
the Basin 37 proceedings before there is any risk of inconsistent rulings by different Special
Masters.

For instance, the State believes that Idaho Power’s objections are appropriately
determined as a matter of law under the statutes that implement the trust and subordination
provisions of the Agreement, which were drafied by the parties, appended fo the Agreement, and
the enactment of which was an express pre-condition for the Agreement to take effect.'’ The
State believes Idaho Power’s objections can and should be resolved via summary judgment with
minimal discovery and expert analysis, and the State is prepared to move forward on this basis.

Thus, the same issues that will arise in Basin 2 could be resolved or moved significantly
forward in Basin 37 before the Basin 2 subcases are joined. Even if the State’s summary
judgment motion were denied, or if Idaho Power appealed a summary judgment ruling in the
State’s favor, allowing the Basin 37 subcases to proceed would at least move matters forward
and focus the remaining issues for the parties and the Court. Further, the Basin 37 and Basin 2
subcases could still be formally consolidated with the Basin 2 subcases at some point in the
future, if and when it becomes necessary or advisable to do so.

While formal consolidation may ultimately be desirable at some point in order to avoid
inconsistent rulings and promote judicial economy, this is simply not the case at the present time.
There is no risk of inconsistent rulings prior to the initial hearings on the Basin 2 subcases, and

in the meantime consolidation would impede rather than promote judicial economy and the

10 See Swan Falls Agreement € 13 and exhibits 7A and 7B to the Agreement (attached heretc as Exhibit A).
The implementing statutes remain in effect. See, e.g., Idaho Code §§ 42-203B, 42-203C,
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expeditious resolution of Idaho Power’s objections to the Director’s recommendations. Formal
consolidation at this time is premature, and the Court should deny Idaho Power’s consclidation

request so that the Basin 37 subcases may proceed.

CONCLUSION

For the reasons set forth herein, the State requests that the Court deny Idaho Power’s
Motion for Stay in its entirety.
DATED this 22nd day of June, 2007.
Respectfully submitted,

LAWRENCE G. WASDEN
Attormey General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN (ISB # 5156)
Deputy Attorney General

MICHAEL C. ORR (ISB # 6720)
Deputy Attorney General
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The Swan Falls Agreement of October 25, 1984




ACREDMENT

This Agreement is made 2nd entered into among the Statze of
. Iézho, by and through the Governor, hersinafter referred to &as
ngrzte®; Jonn V. Evans, in his official capacity as Governor of
the State of Idahe; Jim Jones, in his official capacity &as
Attorney General of the rate of Idaheo; and Idaho Power
Company, a corporation hereinafter referred to as "Company".

ffective Date

23]

1.

This Aé:eement shall take effect upon execution,
except as to paragraphs 7, &, and 1l1l.

5. Executive Commitment

When the parties agree oOn certain actions to be taxen
by State, it is their intent to commit the executive branch
of Idaho state government, subject to constitutional and
statutory limitations, to take those actions.,

. 3., aktorney General

Jim Jones is a party to this Agreement solely by

reason of his official position as counsel for the State of

Tdaho and its agencies in Idaho Power Company V. State of

Idahe, 2aAda County Civil Case No. 52237 and Idaho Power

@ Company v. Idaho Department of Water Resources, Lda County
Civii Case wo. 8Ll375. ’

4, Good Falth

When the parties agree Lo jointly recommend &
particular piece of legislation or action by another
entity, each party agrees to actively and in goocd faith
support such legislation or action.

mhe State shall enforce the State Water Plan and shall
assert the existence of water rights held in trust by the
State and that the Snake River is fully appropriated as
needed to enforce the State Water Plan. State and Company
shall not take any positilon before the legislature or any
court, board or agency which is inconsistent with the terms
of this agreement.

5. Stav Of Current Court And Regulatorv Action

A, The parties shall file a motion with the court in Ada
County Civil Case Numbers 81375 and 62237, seeking a

MAIL 1 -

AR |

BURNHAM, HABEL &
ASSOCIATES, INC.
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stay of further proceedings unti
the adjourmment cf the T
48th Idaho Legislature, except as T
testimony pursuant to the Idaho Rules ©
Procedure, completion of designated discovery Z
the State of Idaho and dismissal of various def
by Company. The 8tate shall designate in w
within fifteen (15) days from the execution c¢f <h
Agreement, those items of its discovery that must be
resnonded to by Company. The Company shall respond to
those ~ems of discovery desicnated Dy the tTazte
within ninezy (s0) days from execution of <this
Agreement.
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The parties shall reguest the Federal Energy Regula-
tory Commission (FERC) to stay any subordination-
related decisions in any Company project listed in
paragraph 7 licensing or relicensing procsecing
pending implementation of this Adresement exCeEPT aS
contemplated in paragraph 12 of this Agreement. Th

parties acknowledge, however, That FERC coulid
independently tazke action prejudicial o ‘thelr
interests and, in such event,  the parties may take
reasonable acticns necessary to protect their

interests. Further, - the State shall not £file any
motions to intervene in Project Numbers 2777 (Upper
Salmon) and 2778 (Shoshone Falls); however, Dby

agreeing to this provision,  the Company in return
waives any defense to the timeliness of a moticn o
intervene caused by this Agreement in the event this
Agreement 1is not implemented. Company is  not
agreeing, however, that a motion to intervene would be
timely 1f filed now.

The parties shall not attempt <to 1influence any
executive agency of the United States to ztzke =2
particular position regarding subordination in arny
Company FZRC 1licensing or relicensin proceeding
pending implementation of this Agreement.

lagi

A.

3

The parties agree to propese and support the following

slation to implement this Agreement:

Enazctment of Public Interest Criteria as set forth in
Exhibit 1 attached hereto.
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runding for a general adjudication of the Snake River
Basin generally as set forth in Exnibit 2 attached
hereto.

Setahlishment of an effective water marketing system.

Funding for hydrologic and sconomic studies, as set
forth in Exhibit 3 attached hereto,

Allocation of gains upon sale of utility property as
set forth in Exhibit 4 attached hereto. :

Timitations on IPUC Jjurisdiction as set forth 1in
Fxhibit 5 attached hereto.

Rulemaking and moratorium authority for
Department. of Water Resources generally as set
in Exhibit 8 attached hereto. :

b
a

Company's Water Right

State and Company agree that Company's water rTight

shall be as follows (Bracketed names used below refer to
Company projects): :

A.

State Water Licensa Numbers 36-2013 ~(Thousand
Springs), 37-2128 & 37-2472 -(Lower Malad), 37-2471

~(Upper Malad), 36-2018 {Clear Lake), 36-2026 "{(Sand

Springs), 02-2057 {(Upper Salmon), 02-2001A, 02-2Q01B,
02-2059, 02-2060 -(Lower Salmon), 02-2064, 02-2065
.(Bliss), 02-2056 -(Twin Falls), 02-203¢ -(Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number
02-0100 ~(Swan Falls) entitle the Company to an
unsubordinated right of 3%$00 c¢.f.s, average dally flow
from April 1 to October 31, and 3800 c.f.s. average
daily £low from November 1 €O March 31, both to be
measured at the Murphy U.$.6.S. gauging station
immediately below Swan Falls. These flows are not
subject teo depletion. The Murphy gauging station is
locazted at latitude 43° 17' 31", Longitude 116° 25'
12", in NW1/4NE1/48E1/4 of Section 35 in Township 1
South, Range 1 West, Beise Meridian, Ada County
Hydrolegic Unit 17050103, on right bank 4.2 milles
downstream from Swan Falls Power plant, 7.5 miles NE
of Murphy, at river mile 433.5. ‘

The Company is also entitled to use the flow cf cthe
Snake River at its facilities to the extent of its
actual beneficial use but not to exceed those amounts
stated in State Water License Numbers 36~2013
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad),

-3 -
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37-2471 {Upper Malad), 36-2018 (Clesr Lake), 36-202¢
{Sand  Springs),02-2057 (Upper  Salmony, 02-2001A,
£2-20013, 02-20359%, 02-2060 (Lower Salmen), 02-2064,
G2-20653 (Bliss}, $2-2056 {(Twin Falls). 02-2038
(Shoshone Falls), 02-2032, 02-40Q00, 02-4001, and
Decres Number 02-0100 (Swan Falls), but such rights in
excess of +the amounts stated in  7(A) shall De
subordinate to subsequent beneflicial upstream uses
upon approval of such uses by the State in accordance
with State law unless the depletion viclates or will

violate paragraph 7(A). Company retains its right to
contest any appropriation of water in accordance with
State law. Company further retains <the vrighr <o

compel State to take reasonable steps to insure the
average daily flows established by this Agreement at
+he Murphy U.S.G.S8. gauging station, Average dailly
flow, as used herein, shall be based upcn actual Ilow
conditions; thus, any fluctuations resulting from the
operation  of Company  facilicies shall
considered in the calculation of the minim
stream flows set forth herein. This parsgrapn.
constitute a subordination condition.

g o
O
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The Compeany's rights listed in parasgraph 7(A) and 7(3)
are also subordinate to the uses of <hose perscns
dismissed from Ada County Case No. 81375 pursuant to
the contract executed between the State &nd Company
implementing the terms of I.C. §§ 61-339 and 61-340.

The Company's rights listed in paragraph 7(2) and 7(3)
are also subordinate to those persons wheo have
beneficially used water pricr to October 1, 1984, and
who have filed an applicatiocn or clzim for said use Dy
June 30, 1%9853. :

Company's ability to  purchase, lease, own, or
ctherwise acguire water from sources upstiream of its
power plants and convey it to and past 1its power
vlants below Milner Dam shall not be liimited by <this
agreement, Such flows shall be considered
fluctuations resulting from operaticn cf Company
facilities.

Upon implementaticn o¢f <this Agreement, Stat
Company shall ccnsent <tTo entry of decress 1
County Civil Case Nos. 62237 and 81375 that describe
the -Company's water right as provided 1n paragrapis
7{a) through 7(E).
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Damages Waiver

Company walives any claim against the State or its
agencies fLor compensation or damages it may have or that
may arise from any diminution in water available to Company
at its facilities as a result of this Agreement. Company
waives any claim for compensation or damages from any use
approved by the state in accordance with paragraph 7B.
Company retains its right to seek injunctions,
compensation, damages, oOr other relief from any future
appropriator, as Jefined in paragraph 7(B), whose use of
water violates or will viclate the Company's water right of
3800 c.f.s5. average daily flow from April 1 to October 3L,
and 5600 c.f.s. average daily £low from November 1 to March
31, as measured at the Murphy gauging station, and also
cetzins its rights against the state and its agencies as
set out in paragraph 7T(B).

‘Probosed 1180 Contract

The parties acknowledge that the Governor and the
Company have finalized the terms of a contract that would
implement the provisions of Senate Bill 1180 of the First
Regular Session of the TIdaho Legislature, presently
codified as §§ 61-539 and 61-540, Idaho Code which is being
sxecuted on this date.

Agreement Not An Admission

The parties agree that this Agreement represents an
attempt to compromise pending litigation, and it shall nct
be considered an_ admission, waiver, or abandonment of any
issue of fact or law by any party, and no party will asserc
or contend that paragraphs 7, 8, and 11 have any legal
sffect until this Agreement is implemented Dby the

_accomplishment of the acts described in paragraph 13.

Status of State Water plan

State and Company agree that the resolution of
Company's water rights and recognition thereof by State
together with the Idaho State Water Plan provide a sound
comprehensive plan for the management of the Snake River
watershed. Thus, the parties acknowledge that this
Agreement provides 2 plan best adapted” to develop,
conserve, and utilize the water resOuUrces of the region 1n
the public interest. Upocn implementation  of this
agreement, State and Company will present +he Idaho 5tate
Wwater Plan and this document O FERC as a comprehensive
plan for the management of the Snake River Watershed.
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i=nin 45 davs of the executicn of <this Agreement,
Company shall <Zile appropriate pleadings or other
documents with the Idaho Public Utilities Cemmission
(IPUC), to obtain an order determi ning that <he

executicn and implementation of this Agreement 1is in
the public interest, and does noT COns Ll“ute an
abandcnment, relincuishment or <transfer of ucility
Droperty. such pleadings or other documents shal

1
alsc provide that the order shall state that any
effect upon the Company's hydro generation resulting
from execution and vmnlemengatﬂon of this Agreement
shall not be grounds now or in the future for =&
finding or an order that the Company's rate base or
any part thereof is overstated or that any portion of
its electrical plant in service is no’ longer used and
useful or not deveted to public service, nmor will such
effect upon the Company's hydro qene*auﬂon be g*ounas
for a finding or an order reducing the Company's
present or future revenue reguirement or any present
or future rate, tariff, schedule or charge,

In +the event the IPUC does not 1issue an order
acceptable to the parties, the parties will seeX
appropriate remedial legislation.

i. Within forty-£five (45) days of the
this Agrsement, the Company shaTl file witl
a reguest for a declaratory ulil
implementation of <this agrecne 1t assures &
sufficient supply of water for Project Numbers
1975 (Bliss), 2081 {Lower Salmon), 2777 (Upper
Salmon), 2055 (C.J. Strike), 2778 (Shoshcne
Falls), 18 (Twin Falls), 2726 (Upper and Lower
Malad), znd 503 (Swan Falls).

ii.  Within forrty-five (45) days of implementation of
this Agreement, the Company snall submit this
Agreement and the consent decree tc FZRC in the
proceeclngs for relicensing of Project Numbers 18
(Twin Falls), and 503 (Swan Falls)  and the Stax
and Company shall reguest that FERC recognize

this Agreement as sa definition of <the Company's
water rights in those proceedings.

|,_|
ja
pean

Wnen any oproject listed im (i)  hereof 1is
hereafter due for relicensing proceeding, Company
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submit this Agrsement to FERC in  the

ensing proceeding, and the State 4 Company
‘reguest that FERC recognize this Agreement
. definition of the Company's water right in
rhose proceedings.

U
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The Governor and Attorney General on behalf of the
Srare and its agencies shall seek intervention in
support of the Company's efforts befors the IPUC and
FERC, and shall actively support the 1issuance of
acceptable orders by Dboth Commissions, and shall
provide authorized witnesses TO testify in  the
proceedings at the request of Company.

Company shall, if necessary, f£ile appropriate
pleadings or other documents with the Public Utility
Commissioner of Oregon for an order similar <to that
stated in paragraph 12(A). Such filing, 1f necessary,
chall be done within forty-five (43) days of the
execution of this Agreement.

13. Conditions on Effectiveness

Al

The provisions of paragraphs 7, 8, and 11 shall not be
binding and effective until each 0of the following
conditions have been implemented:

i, amendment of the State Water Plan tTo implement
the provisions of Exhibit 6;

i4. Fnactment of the legislative program outlined in
paragraph 6;

1ii. Issuance cf an appropriate order by IPUC as sec
forth in paragraph 12(A), or enactment of
appropriate legislation by the State of Idazho, as
set forth in Exhibit 5;

iv. Issuance of an apprepriate corder by FzRC in =z
- form acceptable to <the parties as set out in

+

paragraph 12(B)(1);

V. Dismissal with ©prejudice of the proceeding
pending before the IPUC in Case No. U-1006-124;

vi., 1Issuance of an appropriate order by the Public
Utility Commissioner cof Cregon if Company has
requested one; and -
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vii. Fnactment by the State oI
legislaticn, as set forth 1in
atcached to this Agreement.

in the event any of theses conditions are not imple—
mented, or should this Agreement be terminated as pro-
vided in paragraph 16, then this Agreement shall be
void.

ju el

Authoritv of Department of Water Resources and Idaho Weter
Resource noard Not Affected

This Agreement shall not be construed O limitz or
interfere with the authority aad duty of the Idaho
Department of Water Rescurces oOr the Idaho Water Resource
Board to enforce and administer any of the laws of <The
stare which it is authorized to enforce and administer

Waiver, Modification or Amendment

No waiver modification, or amendment of This
Agreement or of any covenancts, conditions, or limivaticns
herein contained shall be wvalid unless in writing culy
executed by the parties and the parties further agree thact
the provisions of this secticn may not be walved, modified,

or amended except as herein set forth,

Termination of Contract

cl
O

This Agreement shall terminate upon the failure
satisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 13, 1983, to debermlae if the
contract shall be continued or terminated.

Subseguent Chanages In Law

This Agreement is contingent upen certain enactments
of law by the State and action by the Idaho Water Rescurce

Board. Thus, w1tnln this Agreement, reference is made to
state law in defining respective rights ané obligations of
the ©vparties,. Therefore, upon 1mblemen;aglon cf the

conditions contained in paragrapn 13, any subsequent final
order by a court of competent Jjurisdiction, legislative
enactment or administrative ruling shall not affect the
validity cf this Acreement.

Successors
The provisions of this Agreement shall bind and inure

to the benefit of the respective successors and assigns of
the parties.
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ntire Acreement

This Agreement sets forth all the covenants, promises,
provisions, agreements, conditicns, and understandings
between the parties and there are no covenants, provisions,

promises, agreements, conditicns, or understandings, elther

oral or written between them other than are herein set
forth. : .

20, Fffect of Section Headings

The section headings appearing in this Agreement &
not to be construed as interpretations of the text but arx
inserted for convenience and reference only.

21. Multiple Originals

This Agreement is executed in quadruplicate. Each of
the four (4) Agreements with an original signature of each
party shall be an original.

IN WITNESS WHEREOF, the parties hav executed this
Agreement at Boise, Idaho, this z{."f day of chégg, 1984,

STATE OF IDAHO POWER COMPANY

B L By:C z \CLAJAA,A:ﬁg f%fq**uﬂ
HN V. EVANS S E. BRUCE o
Governor of the Chairman of the Board
State of Idaho and Chief Executive
Qfficer

JIM JONES /)
Attorney General of the

State of Idahd
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ATTEST!

/// (S
DETE T. CZNARKUSA
gecretary of State

(Corporate Seal of
Power Company)

D e

Sec*er¢rv’¢ idzh d\Uﬂwer

CERTIFICATE OF SECRETARY

1 L. Jauregui, as secretary of Idaho Power Company.
ocration, hereby certifies &s fcllows:

(1) That the corporate seal, cr facsimile <there
afixed to the instrument i< in fact the seal of
corporation, or a true faeeimile therecf, a&s the case =ay DE;

(2) That any officer cf the corporation executing the
instrument dees in fact occupy the officizl positien indicated,
—hzt one in such position is auﬁy uuhno*lzec to execute such
ingTrument on mehalf of the corporation, anéd that the signature
cf such officer subscribed thereunto is genuine; and

That the exscution of the instrument con nehalf ol

(3)
ra+ion has been duly suthorized.

the corpo

In witness whereof, I, PAUL L
secretary of Idahc Power Companhy, @& Main
executed this certificate and Taffixed the
Company, & Mzine Corporation, on this

QZ%M i}

Py

r Company




CERTIFICATE OF SECRETARY OF STATE

OF THE STATE OF IDAHO

PETE T. CSNARRUSA, as Secretary of State of the State
of Idaho, hereby certifies as follows:

1. That the State of Idzho seal, or <facsimile
rhereof, affixed to the instrument is in fact the
seal of the State of Idaho, or & true facsimile
rherecf, as the case may be; and

2. That the officials of the State of Idaho
executing the instrument do in £fact occupy the
cfficial positicns indicated, that they are duly
suthorized to execure such instrument on behalf
of the State of Idaho, and that the signatures ot
such officials of the State of Idaho subscribed
thereunto are genuine; and

3. That the execution of the instrument on behalf of
the State has been duly authorized.

IN WITNESS WHEREOF, I, Pete T. Cenarrusa, Secretary of
rate of the State of Idaho, have executed this Ce:tif%;g e and
affixed the seal of the State of Idaho on this 2 day
£

Oc‘;{oﬁev— , 1984,

PETE T. CENARRUSA
Secretary of State
State of Idaho

STATE OF IDAHO

)
} ss.
)

County of Ada

On this Mc‘lay of M, 1984, before me, &
Nctary Public, in and for said County and S8tate. personally
appeared JAMES E. BRUCE, and PAUL L. JAUREGUI, Kkneown or




idertified to ms T 2 Tas Sregifant and Secretalv.
raspectively, of Iczac sower ComDany,  The cerperaticn ThET
exscuted the foregoling -nSTINRMERT. smd acknowledged To mE TRET
guch corperation executed i sEmE

TN WITNESS WHERZOF, I have hereunto sSet Iy nznd and
zffixed my official seal the day and year in this cerzificate
first above written.
STATE OF IDAH )

)} ss.

County of Ada ) )

On this Qfdday OEM 1984, befcre me, &
Noctary Publie, in and for sazid County and State. perscnally
appeared JOHN V. EVANS, vmown or identified to me to be the
Governor of the State of Idaho; JIM JONES, known or identifisd
to me to be the Atrtorney General of the State of Idaho; and
DTTE T. CENARRUSA, XKnown to me to be the Secretary of the State
of Idzho; and acknowledged to me that they executed tThe same

IN WITNESS WHEREQF, I have nersunto set my hand and
icate

zffixed my official seal the day and year in tThis certiiica
first above writtien.
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Regular Session - 18985
IN THE
BILL NO.
BY
AN ACT

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING
SECTION 42-203, IDRHO COBE, BY MARING CERTAIN ORGANIZATIONAL

CHANGES AND BY PROVIDING FOR THE MAILING OF NOTICES TO PAID
SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THZ
ADDITION OF A NEW SECTION 42-203C TO PROVIDE THAT THE
DEDARTMENT SHALL CONSIDER PUBLIC INTEREST CRITERIA WHEN AN
APPLICANT'S APPROPRIATION WOULD SIGNIFICANTLY REDUCE THE AMOUNT
OF WATER AVAILABLE FOR A SUBORDINATED POWER USE; AND AMENDING
CHAPTER 2, TITLE 42, IDAHO CODE, EBY THE ADDITION O0F A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PERMITS ISSUED PRICR TO THIS ACT'S EFFECTIVE DATE.

Be It Fnacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-203, Tdaho Code be, and the same is
hereby amended to read as follows:

_ 472-203. NOTICE UPON RECEIPT OF APPLICATION -- PROTEST -—-—
HEARING AND FINDINGS —- APPERLS. Ou dd dfygr tlHe pagddde/
ipprovil ddd difdgfive date ¢f yHid dég¥icn/ (1) Uipon
receipt of an application to ‘appropriate the Wwaters of <this
state, the department of water resources, shall prepars 2
notice in such form as the department may prescribe,

specifying: (a) the nurber of the application; dxd (b) the

— ——i




date of £iling <therecf/; '(c) the nhame and post—om ice
address of the applicant/ & ) the scurce o¢f the ater
supply/; (e) the amount of wat to be a@p:opx*a:ad/ =
in general the nature Of the proposed use/__(g) the
approximate location of <tae point of diversion/ (ny exd the
coint of use/. The department shall also stateidd in saic

notice that any obprotest against the approval  of such
application, 1in form Drescr;bed by <the devpartment, shall be
filed with the denarbment within ten (10) days from the last
date of Dub71Catlon of such notice.

iml The director of the department of water resources
shall cause the notice to be published in a newspaper printed
within the county wherein the point of diversion Ilies, or in
~he event ho newspaper Lis printed in said county, then in =2
newspaper of general circulation therein. When the awplicacicn
oromeses a diversicn in excess of 20 ¢, £.s. or 2,000 acre feet,
~he director shall cause tne notice to be published in the
newsoaper(s) sSufficient to achieve statewide c¢irculation. This
notice shz.l bDe published at least once a week for Iwo (2)
successive weeks.

(3) The director of the department shall cause a copy of
+he notice of apolication toc be sent DY ordinary mail tTo anv
Terson who requests ip writing to receive any class of notices
of applicetion and wno pavs an  annual mailing fee as
establisned by departmental regulation. ‘

(4) Any person, firm, association or corporation concerned in
any such application may, within the time allowed in the notice
of appllcablon, file with said director of the
department of water resources a written protest against the
approval of such application, which protest shall state the

nzme and address of protestant and shall be signed by him or by

nis agent or attorney and sheall clearly set forth his
objecticons to the abnroval of such application. Hearlnq upon
The protest so fiied shall be held within sixty (60) days from
+he date such protest 1s received. Notice of <this he¢r1na

shall be given by mailing notice not less than ten (10) days
before the date of hearing and shall be forwarded to both the
applicant and the protestant, or protestants, by certified
mail. Such notice shall state the names of the applicant and
protestant, or protestants, the time and place fixed for the
hearing and such other infcrmation as the director of the
demartment of water resources may deem advisable. In the event
that no protest is filed, then the director of the department
of water resources may forthwith approve the amplwcatlon,
croviding <the same in all rcespects conforms with the
requirements of this chapter, and with the regulations of the
denar cment of water resources.



(%) sSuch hearing shall be conducted in accordance with the
provisions of section 42-1701a(1) and (2), Icaho Code. The
director of <vhe deparoment of water ICEsources shall find and
determine from the evidence presented to- what use or uses the
water sought to be appropriated can be and are intended to be
applised. In all applicatioms whether protested or not
protested, where the proposed use is such (al) that it will
reduce the guantity of water under existing water rights, or
(p2) that the water supply jrself is insufficient £for the
purpose for which it ig sought to be appropriated, or (g3)
where it appears to the satisfaction of the department that
such application is not made in good faith, is made for delay
or speculative purposes, Or (d4) +that the applicant has not
sufficient financial resourcdes with which to complete the work
invelved therein, or (e3) that it will conflict with the
local public interest, where the local public interest 1is
defined as the affairs of the people in the area directly
affected Dby <the proposed use/; tThe director ©of - the
department of water rescurces may reject such application and
refuse issuance of a permit therefor, or may partially approve
and grant a permit for a smaller [¢ss quantity of water than
applied for, or may grant permit upon conditions. The
crovisions of this section shall apply to any boundary stream
between this and any other state in all cases where the water
sought to be appropriated has its scurce largely within the
state, irrespective of the location of any proposed power
generating plant.

(§) Any person or corporation who has formally apuveared at
the  hearing. f¢81idg¢ aggrieved Dby the Jjudgment of <the
director of +the department of water resources, may seek
judicial review theresof in accordance with section 42-1071A(4),
Idaho Code.

SECTION 2. That Chapter 2, Title 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
o be known and desigmated as Section 42-203C, Idaho Code, and
to read as follows: 4

42-203C. PUSLIC INTEREST DETERMINATION -—-- CRITERIA -——
WEIGHT -— BURDEN OF PROCF.

(1) If an applicant intends to appropriate water which is
or may be avazilable £for appropriation Dy reason of =&
subordination condition applicable to a water right for power
purposes, then the director shall consider, rrior to approving
the application, the criteria established in section 42-203A,
and whether the proposed use would significantly reduce,
individually or cumulatively with other uses, the amount cof
water available to the holder of a water right used for power
vroduction and, if so, whether the proposed use is in  the
public interest.




(23(a} The director in making such ceterminations  for
curpeoses of this section shall consider:

(i) <the potential benefits, both dircect 12 thet
the proposed use would provide t©o the state and local
gconomy;

(ii) the econcmic impact the proposed use would have upon
clectric utility rates in the State of Idaho, and the
availability, foreseeability and cost of alternative
energy sources to ameliorate such impact, to the sTate
and local esconomyr

(iii) the promotion of the family farming tradition;

(iv) the promction of full economic and multiple use

: develcoment of the water TIesSOUrCes cf <¢he State of
Idaho;

(v). whether the proposed development coniorms TO & staged

development policy of up to 20,000 acres per year ©CrF

80,000 acres 1in any four-year period in the §SnaXe

River Basin above the Murphy dauge.

No single <factor enumerated above shall be entitled <o
greater welght Dby +he director in arriving at this
determination.

(p) The burden of procf under this section shall be on
“he protvestctant. :

SECTION 2. That Chapter 2, Title 42, Idahe Code, be, &nd the
szme is hereby amended by the addition theretc of a NEW SECTION
-0 be xnown and designated as Section 42-203D, Idaho Code, and
te read as follows:

42-203D. REVIEW OF PERMITS —— QPPORTUNITY rOR HEARING, The
srement shall review all permits issued prior

dep T to the
effective date of this section, except TO the extent & permizs
nas been put to beneficial use vrier to July 1, 1985, <o
Getermine whether they comply with the provisions oI chapter 2.
title 42, Idaho Code. If the department finds <that The
proposed use coes not satisfy the criteria of chapter 2, tixle
42, Idaho Code, then the department shall either cancel the
permit or impose the conditicns recuired to bring the permitc

-

- 2, =itle 42, Idaho Code. If the
department finds <that the permit sacisfiies the criceria
established by chapter 2, title 42, Idaho Code, <then <tThe
department shall enter an order continuing the permit.
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The department shall provide an opportunity for nesring in
accordance with section 1701A, title 42, Tdaha Code and
sections 5208 through 5215, title ¢7, Idzho Cocde, for each
nolder of a permit that is either cancelled cr mace subject o

new conditions.
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LEGISLATURE OF TEE STATE CF IDAKO

Forty-elighth Legislature Tirst Regular Session - 1983
IN THEE
BILL NO
BY ,
AN ACT

RELATING TO TEE ADJUDICATION OF WATER TICHTS, AMINDING CHARPTER

14, TITLE 42, IDAHO CODE, BY TEE ADDITION OF A NEW SECTION
472-1406A PROVIDING FOR TUE COMMENCEMENT OF AN ARDJUDICATION
OF THE WATER RICGHTS OF THE SNAKE RIVEX BASIN; ZAMENDING
SECTION 42—-1414, IDARHO CODE, TO MODIFY THE SCHEDULE OF FEES
TOR FILING 2 NOQTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION
PROCEEDING AND PROVIDING A PROCEDURE FOR COLLECTION QF TEE
FETS; AMENDING CHAPTER 17, TITLE 42, IDARHOC CODZ, 3Y TEZ
ADDITION OF A NEW SECTION 42-1777 PROVIDING FOR THZ
CREATICN OF THE WATER RESOURCES ADJUDICATION 2CCOUNT.

2% IT ENACTED BY THE EGISLATURE OF THE STATE QF IDAHO:

SECTION 1. That Chapter 14, Title 42, 1 e, be, and the
came is hereby amended by +he addition of =z NEW SECTION, tO ke
vnown and designated &s Section 42-1406A, Idaho Code, and to
read as follows:

42-14062, SNAKE RIVER BASIN ADJUDICATION - COMMENCIMENT .

(1) Effective management in the public interestT of the wWaters
cf the Snazke River Basin recuires tThat & comprenensive
determination of the nature, extent and priority of the rignts
of all users of surface and ground water from that system De
determined. Therefore, the director of the department cf water
resources on or after July 1. 1985 shall petitien the éistricst
court of Ada County to commence ah adjudication of the water
rights of che Snake River Basin either through initiation cf &
new procesding or the enlargement of an ongoing adjucdicazion
proceeding, The petition shall describe:

—_— ] =




{a) the boundaries of “we entire system withlin the STate
5 be adjudicated:;

(b} the boundaries of any hydrologic suh-pasins within
system for which the director intends TO croceed se i
with respect to the actions reguired or suthorized To D
taken pursuant to cections 42-1408 through 42-1413, Idah
Code; and

(c) the uses of waterl, if any, within the system that are
reccmmended to be excluded from the adjudication proceedingd.

(2) Upen issuance of an order by the district court which:

(a) authorizes the director tTo commence an investigation
and determination of the various water rights existing
within the system:;

(b) defines the system boundaries:

(¢) defines the boundaries of any hydrologic sub-basins
wizhin the system for which proceedings may advance
separately pursuant To sections 42-1408 through 42-~1412,

Idaho Code; and

cf
s
m

(&) defines any uses of water excluded from
adjudication proceeding;

+he adjudication shall proceed in the manner previded by the
provisions of chapter 14, title 42, Idaho Code, with the
exception of sections 42-140%6 and 42~1407.

SECTION 2. That section 42-1414, Idaho Code, be, and the same
is hereby amended tO read as follows:

42—1414. FEES FOR FILING NOTICE OF CLAIM - In orgder o
provide an adequate and ecuiteble cost-sharing formula for

Financing the costs of adjudicating water rights Fthe
department of water rescurces shall accept RO notice of claim
required under the provisions of section 42-4109, Idzho Code,
uniess such notice of claim is submitted with a f£iling fee
based upon the uddiity o7 gdger ¢ldimeéd vyHieH smdll Be
deygymined gf  ¢ueé ddmé Bdsls  dd ¥ué feéd for {2ilidg iz
dpplicdeidd f¢7 i peérmit ¢ dppropridve fié puBlic vdyers ¢f
¢Hid g¥dyd d¢ provided ii sedfidn 424271/ 1ddii¢ (¢gdd/ exdept
fudy  yHerd Sudk ¢ldim 1¢ in ¢dndedticd wigd 4 ¢dges righ¢
gsydlisied pursdddy ¢¢ 4 vdlid permiy ¢¢ lidédsé previdusly
i#%déd- By $Hid deépdrimeédy ¢f wdvey idiidid¢rdyiod d¥ d yitey
7igut wiigh hds prévidusly béed igjudiddred By 4 s¢dte ¢y
fedardl dourg/ thé ¢ldimdny $8dIl pdy & §11idg f¢é 8f dily




sad delldrd {(910/90) fee schedule set forth beigw, Tzilure

-5 wDpavy the variabig water USE Taam in  accordance witTh Ths

~imetvabie provided shall me CAUSE for the department TO rEhect

ang returd the notice oF clazim TO The claimant. 2rovided/
-

Hoveyer, widy ®¢ filidg feg sdall pe reguided widd ddy ndiice
¢7 <ldim vied pré¢gedings ¢y ddivdigdyicod Imvélvizg sucd
¢1din ¥ere undéyd iy yhéd fHIs d¢y/ CHdp¥ey 133/ Ldvs oI
1971/ vdd éndgisd/ The fee schedule setr forth Delow apolies
o adjudication proceedinds commenced or enilarged on or aIftTer
Juiy 1, 1985 and to adjudication bproceecings far wnich &
oroposed rinding of water richts has nct been filed wizh <the
ACDropriate district court by tne depaertment of water rescources
prior to July 1, 1983,

A. Flat fee ver claim filed:
1. Claims for domestic and/or STOCK-—
watering riches . . . . . . . . . . . .525.00
2. Claims for all other richts., . . . . . . . .530.00
3. Additiocpal variable water use fee for each clazim filed:
1. Irrication use: $ 1.00 mer acre.
2. Power: ' $ 25.00 ver ¢.2.5.
3. Rguaculture: § 10,00 per c.£.5.
4, Municiopal, Industrial, Commercial,
Mining, Heatind, Cooling: $100.00 ver ¢.Z.S.
5.  Public: $100.00 ver ¢c.£.5.
€. Miscellaneous: £lat fes cnlwv.
C. Pevment ©f a variazble water use fee of more than
$1,000.00 mav _be spread out over as many as five annual ecuel
payments with 10 vpercent interest accruind  cn_ the unpaic
balznce. All fees collected Dy the department pursuant To this
section shzil be piaced in the water IBSOUICES adijudicecicn

account established by cection 42-1777, léano Code.

SECTION 2. That Chapter 17, Title 42, Idaho Code, be, and the
came’is hereby amended by the addition of a NEW SECTION, to be
xnown and designated as Section 42-1777, Idaho Code, and IO
read as follows:

42-1777. WATER RESCURCES ADJUDICATION ACCOUNT. - A water
resource adjudication account is heredy creaced and established
in the =agency asset fund. Tee monevs in the account




i

sre to be utilized by the department of warer resources, upon
sppropristion by the legislature, <To D&Y the c¢ecsts of The
department avcriputaple <©o the Snake River 3 sin adjudication
srovided for by cection 42-7406A, Idaho Code.

The state treasurer is directed to invest all moneys in the
account. All interest or other inccme acc uing £from such
invegtment shall accrue to the account.
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LEGISLATURE OF THZ STATE QF IDAHO

.

Forty—-aighth Legislature rirst Regular Seggion - 1885
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AN ACT

APTROPRIATING MONEYS TO THE OFFICE OF THZ GOVERNOR FOR THZ
DIVISION OF FINANCIAL MANAGEMENT, FOR FISCAL vEAR 1386.

3¢ Tt Enacted by the Leglslature of the State of Idzho:
SECTION 1. There is hereby appropriatecd to the Qffice oI
~he Governor from the general account tne amount of $200,000 o

0
ne used for the purpose of conducting hydérologic anéd economic
studies of the Snake River Basin. 2 technical edvisory
committes named by the GOVEILDOT shall oversee the studles.
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LEGISLATURE OF THE STATE OF IDAHC

Forty-eighth Legislature First Regular Session =~ 1985
IN THE
BILL NO.
BY
AN ACT
o AMENDING CHAPTER 5. TTTLE 61, IDAHO CODE, BY THE ADDITION OF A

NEW SECTION 61-502B TG PROVIDE THAT GAIN UPON SALE OF A
PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUZ TO THE BENZEFIT OF
THE RATEPAYERS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1 - That Chapter 3, Title &1, Idaho Code, be, and the
szme is hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 61-~5028, Idaho
Code., and to read as follows:

61-5028. ALLOCATION OF GAIN UPON SALE OF WATER RIGHET.
The gain upon sale of 2 public utility's water rignt used

for the generation of electricity shall accrue to the benefit
0of the ratepayers.




Exhibit 2

MEMORANDUM

SURJECT: PROPOSED LEGISLATION RELATING TO UTILITIES COMMISSION AND ITS
" JURISDICTION TO REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY
IMPLICATIONS OF SWAN FALLS COMPROMISE.

SECTION 1 ~-- FINDINGS AND STATEMENT OF PURPOSE.--Aftier
hearing testimony from the Office of the Governor, the Office
of the Attorney General, the Idaho Public Utilities Commis-
sion, the Idaho Department of Water Resources, the Igaho
Water Resources Board, the Idaho Department of Fish and Game,
other governmental entities and other interested groups and
individuals -of the State of Idaho, the lecislature heredy
finds thet while portions of the testimony daiffer, tnhe
[describe the seitlement and stipulation] is in the public
interest for all purposes, inciuding but net limited to, all
purposes under the Public Utilities Llaw, as amended.
Implementation of the settlement will resolve continuing
controversy over electric utility water rights in the Snzke
River Basin ahbove Murphy U.S.G.5 gaging statien. That
controversy has. rendered the amount of the water aveilzble
for hydropower uncertain, thus placing at risk both the
availability of low-cesi hydropower to the ratepayers and the
state's ability to manage an increasingly scarce resgurce.
This settlement balances all of the parties’ concerns and
insures that existing hydropower-generating facilities will
remzin useful, that ratepayers will not be burdened with
excessive costs, and that avajlabilitv of water for
additional domestic, manufacturing, and agricultural uses
will judiciously expend.

SECTION 2 -- PUBLIC UTILITIES COMMISSION--JURISDICTION.--The
Icaho Public Utilities Commission shall have no jurisdiction
to consider in any proceeding, whether instituted before or
atter the effective date of this act, any issue as o whether
anv electric utility, {(including Idaho Power Company), shouid
have or could have preserved, maintained or protected itis
water rights and hydroelectric generaticn in a manner incon-
sistent with [describe the settlement and stipulation].

SECTION 3 -- IPUC--EFFECT OF AGREEMENT.--In any proceeding
nefore the Idaho Public Utilities Commission, including but
not limited to a procesding in which the commission 1is
setting or reviewing the revenue requirement of any eiectric
utitity (including Idaho Power Company), the commission shall
accept as reasonable and in the public interest for all
purposes, the [describe the setilement and stipulation],
“including without limitation the effects of implementation of
such [describe ihe settlement and stipulation] on <the
utility's revenue requirements and hydroeiectric generation.




SECTION 4 -- EXEMPTION.=--Implementaticn of the [ ]
<hall ncot constitute a sale, assignment, conveyance ©F
transfer within the meaning of §§61-327, 61-328, §1-229,
61-330, and 61-331, I.C., to the extent any of those sections

may apgly.




power Company agree 1to recommend that the following posi

FXHIBIT 6

The executive mwranch of the State of Idaho and the Tdzho
ti

we incorporated into policy 32 of the state water plan.

1.

(¥ 1]

e minimum daily flow at the Murphy gauging gtarion should
me increased to 3,900 -c.f.5. from April 1 zThc cuch

. Octaber 31 and To 5,600 c.f.s from Novemnber 1 to March 31.

b

The minimum daily flow at the Milner gauging station shall

New storage projecus upstream from The Murphy gauge shou!
only Dbe approved after it is derermined <t igti
storage above Murphy js fully utilizec.

mhe Idzho Water RescuIce Board should considerc reserving a
nlock of water for future DCMI purposes.

There should be an EXDIESS recognition o¢f the adverse
effects of diversions for storage £from +he mainstream o=
~he Snake River Dbetween Milner and Murphy on hydropower
Droduculon from HNovemper 1 TO March 31. In +thisg regard,
acnroval of any new storade projects thav contemplate the
Aiversiocn of water guring the November 1 Lo March 31 ue*;oc
from the mainstream of the Snake River between ¥ilner Dam
and Murphy Gauge snoula be coupled with provisions thac
mitigate <the impact uch derletions woulc nave on the
generation of hvdrovowe '

‘The parties are proposing a policy which is neutral on the

question of wnich Company facilities shou¢a be cowswae*ed
in mitigation decisicns. At any later time the 3oard

considers that gquestion, the parties reserve the right €O
+zke any position they deem aDDrODr*aLe ]
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LEGISLATURE OF THE STATE OF IDAHO

Forgy-eighth Legislature . First Regular Session ~ 1985
IN THE
BILL NO. B
BY
aN ACT

AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, Bv THE ADDITION OF A
NEW SECTION 42-2038, TO PROVIDE THAT THE DIRECICR OF THE
DEPARTMENT OF WATER RESOURCES SHALL HAVE THE AUTHORITY TO
SUBORDINATE RIGHTS GRANTED FOR DOWER PURPOSES TO SUBSEQUENT
UPSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENSES GRANTED FOR
POWER PURPOSES TO A SPECIFIC TERM.

se It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, pitle 42, Idaho Code, be, and the
same 4is hereby amended DY che addition thereto of 2 NZW
SECTION, to be known and designated as Section 242-2038, Idaho
Code, and to read as follows:

42-203B8. AUTHORITY TO SUBORDINATE RIGHTS — NATURE OF SUBCRDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION
CONDITION —— AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. The
director shall have the autherity to subcrdinate the rights
granted in a permit or license for power purpeses to subseguent
upstream beneficial depletionary uses. A subordinated water
right for power use does not give rilse to any claim against, or
right to interfere with, tne holder of subseguent upstream
rights established pursuant to state law. The director shall
also have the autherity to 1imit a permit or license for power
purposes to a specific term.



gECTION 2. This ACT does neT apply o licenses which nREVE
siready Deen issued as of the offective Gate o This ACT.
cECTION 3. An emergency exiscing therefc:o, which emergency is
nall be in full force anc
i

e
hereby declared to exist, this ~ACT S
sffect on and after its passage &nd ap
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Section 1:
1. The legistature finds and declares that it is 1n the

public interest te specifically implement the state's power 1O
regulate and 1imit the use of waterT for power pUIpPOSES and to
define the relationship between the state and the holder of a
water rTight for poweT DUTPOSES to the extent such right exceeds
an established aminimum flow. The purposes of the <trust
established by Sectiomns 2 and 3 of this act are to assure an
adequate supply of water for all future beneficial uses and to
clarify and protect the right of a user of water for power
purposes to continue using the waterl pending approval of
deplegionary future beneficial uses. [Further findings will be
added

2. A water .right £for power DpUTPOSES which is defined by

agreement with che state as unsubordinated to the extent of a
minimum flow established by state action shall remaln
unsubordinated as defined by the agreement. Any portion of the
water rTights for power purposes in excess of the level so
established shall be held in trust by the State of idaho, by
and through the Governor, for the use and benefit of the user
of the water for powel DpUIDQOSES, and of the people of the State
of Idzho. The rights held in trust shall be subject tO
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.
5. Water Tights for poweT purposes not defined oY
agreement with the state shall not be subject 10 depletion
below any applicable minimum stream flow established by state
action. Water rights for power PpUTPOSES in excess of such
mipimum stream £low shall be held in trust by the State of
Idaho, by and through the Governor, for the use and benefit of
+he users of water for poweT PUTPOSES and of the people of the
State of Idaho. The rights held in trust shall be subject to
subordination to and depletion by £future upstream beneficial
Lsers whose Tights are acquired pursuant to state law.

4, The user of water for power purposes as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available- at its facilities to the extent of the
water right, and te protect its rights to the use of the water
as provided by state law against depletiomns oT claims not in
accordance with state law.

5. The Governor or his designee 1s hereby autherized and
empowered to enteT into agreements with holders of water Tights
for power purpeses 1o define that portion of their water rights
at or below the -level of the applicable minimum strezm flow as
being unsubordinated To upstream beneficial uses and
depletions, and to define such rights in excess thereof as

-1-




Seing held in trust by <he State according to Section I above.
guch agreements shall be subject to ratification by law. The
contract entered 1into by the GovernoT and the Idaho Power
Company on October 24, 1984, is hereby found and declared to be
such an agreement, and the legislature nereby ratifies the
Governor's authority and power to enter into this agreement.

Section 2: This Act shall not De construed as modifying,
amending, oT Tepealing any interstate compact.

Section 3! The provisions of this Act are hereby declared to
e severable. If any provision of this Act or the application

of such provision to any perscih or circumstance is declared
invalid for any Teason, such declaration shall not affect the
validity of remalning portions of this Act.

Section 4: An emergency existing therefor, which emergency is
hereby declared to exist, +his Act shall be in £ull force and
effect on and after 1ts passage and approval.

]
f-3
1
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LEGISLATURE OF THE STATE OF IDAHO

Forty—eighth Legislature rirst Regular Session - 1885
IN THE
BILL NO
BY
AN ACT

AMENDING SECTION 42-1805, IDAHO CCDE, TO PROVIDE THAT THE
DIRECTOR OQF THE DEPARTMENT OF % WATER RESQURCES SHALL HAVE
THE POWER TO ESTABLISH RULES AND REGULATIONS. .

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-1803%, be, and the same is heredy
amended to read as follows: :

42-1805. ADDITIONAL DUTIES -— In addition to other duties
prescribed By 1aw, the director of +he department of water
rasources shall have rhe following powers and duties:

(1) To represent the state in all matters pertaining to
interstate and international water rights affecting Idaho water
resources; and to cooperate with all agencies, now existing or
nereafter to be formed, within <the state oI within other
jurisdictions, in matters affecting rne development of the

water resources of this state.

(2) - To prepare a present and continuing inventory of the
water resources of this state, ascertain means and methods of
conserving and augmenting these and determine- as accurately &s
possible the  most effective means DY which these water
resources may be applied for the benefit of the people of this
state. ' :

—_— ——




(3) To conduct SUrveys, ~gsts, investigations, research,
examinations, studies, and estimates ¢f cCosT relating <ToO
availability of unappropriated water, effactive use of exisTing

f= o

supply, conservation, storadge, distribution and use of Wat

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or
agencies.

(5} To cooperate with ind coordinate activities with the
aéministrator of the Givision of environmental protection of
the dspartment of nealth and welfare as such activities relate
o the functions of cither -or both CeDartments concerning wWater
quality. Such ccoperation and coordination shall specifically
recuire that:

{a) mhe diregtor mest av least guarterly with The
administrator and his graff o discuss WaTer cqualicy
programs. A CODY of the minutes of such meeTing shall De

transmitted to the Jovernor.

{p) The directoer sransmit to the administrator, rIeDor
and information prepared by him pertaining to wate all
programs, and propesed rules anéd regulations pert
water guality Dprograms. ‘

T i
adining TO

(¢) The director shall make available to the administrator
and the administrator shall make available to the director
all notices of hearinds relating to the promulgaticn oS
rules and regulations relating tTo Wwater quality, waste
discharge permits, and stream channel aiteration, as such
directly affect water quality, and notice of any other
hearings and mestings which relate to water quality.

(&) Te perform administrative duties and such other
zunctions as the board may from time to tTime assign TO The
director to enable the board to carry out its powers and cuties.

(7) To suspend the issuance of licenses or permits oI &
defined class or in 8 defined ceographic area, 23S necessarv_ %o
orotect existing uses, Eensure compliance with state law ©rI
implement the Stare Water Dlan.

{g) To promulgate, acobt, modify, repeal and enforce rules
and reculations impleémenting or sffectuatindg tThe DOWEELS and
duties of the deparTmeEnt.

—_———
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Page 49 i
this point in time we have a period of time before
the '02 and '03 reports are reported out by the
director. At least give us a short period of time
to come back and report to the court, and we can
either say, look, we don't agree at all, and we'll
just do it in the normal process, or we do, do think
there's a chance for agreement, or whatever, mavybe
we'll have something. But in any event, I think
that would be a useful use of our time and would
recommend that to the court.

I don't really have anything further,
other than to say that we're in agreement. We want
no erasure of the Swan Falls agreement by accident.
So we believe it is appropriate to address it in an
appropriate manner, and we'll leave that to the
court to figure out that, what is that appropriate
manner. Thank vyou.

THE COURT: Thank you, Mr. Barber.

Mr. Tucker, then Mr. Simpson.

MR. TUCKER: Thank you, Your Honor.
James Tucker for Idaho Power Company.

I guess I have to confess, I don't know
how substantive this is gcing to be, number one, but
I have to confess a bit of confusion from the start

here.
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1 Idaho Power likewise does not want an
2 erasure of the Swan Falls agreement. Certainly, the
3 Swan Falls agreement has been the very fabric of
4 water management or administration in southern Idaho
5 since the agreement in 1984; but I don't know what
3 the case or controversy 1s here.
7 Idaho Power has in the past several years
8 had a dialogue with the state Attorney General's
9 office on how to preserve, if you will, the Swan
10 Falls agreement and to reference that agreement in
11 the context of Idaho Power's rights; and I guess in
12 that sense, I have to express agreement with the %
13 court's initial question or at least answer the
14 court's initial gquesticn. It has always been my
15 assumption that the Swan Falls agreement and
16 reference to that agreement would be part of Idaho
17 Power's water rights. It would be a reference in
18 Idahc Power's water rights that Idaho Power's rights i
19 were subject to the Swan Falls agreement; and the
20 confusion to me comes when we expand that out to a
21 larger, albeit perhaps it could be a basin-wide
22 issue, but to a larger guesticon of what the benefits
23 cf that agreement are.
24 I'm concerned, just in what I've heard
25 today, in the context of the possibility of

[T e R T e e e e e T L
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1 mediation, for instance, of what we're going to be z
2 mediating. There has not been a controversy in the ?
3 last 17 years, 17 or 18 years, as toO what the Swan i
4 Falls agreement has meant or how it has been %
5 applied; and I hesitate to embark upon a mediation %
6 where we are going to attempt to interpret a 2
7 document that heretofore has not been ambiguous. I E
8 think that's fraught with peril. I think 1t gets us ; _
9 into a situation very much like we were in, in the ?'
10 1980s, if we get to a point where we want TO ;
11 interpret what the Swan Falls agreement means. AS Il i
12 say, I don't think there's been an expression here

13 today that people don't know what it means. There

14 certainly are benefits from the Swan Falls agreement

15 to any number of water users, and I don't know that

16 thoge water users haven't been adequately protected 2
17 for the last 18 years in the benefits that the Swan é
18 Falls agreement has provided for them. ;
19 Sc again, I think the court's suggestion %
20 this afternocon of preserving this question until g
21 Idaho Power's rights are in play, certainly has i
22 some, I think, some merit, and certainly because ?
23 again, from Idaho Power's standpoint, we in no way :

24 want to give the impression that Idaho Power Company

25 ig attempting to back away from or take a second

hesssssmrsaryerrprere . vy - civres ol
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1 look at the Swan Falls agreement. It certainly does
2 affect Idaho Power's rights. It does affect the
3 administration of water in the basin. It is
4 appropriate for it to be referenced in the context
5 of the SRBA. How that reference should be done, I
& admit, is open to guestion; but I fail to see the
7 controversy right here today that kind of brings it
8 to the forefront, absent the issue that Ms. Beeman
g raises and Mr. Barber also, and I concur in, that we
10 don't want to have a -- we don‘t want to blow by the
11 Swan Falls issue and have it be left by default
12 behind us.
13 and I might say, in that context, the
14 discussions I've had in the past with Mr. Strong of
15 the Attorney General's office, has been in the
16 context of Basin 36 and the Idaho Power's Thousands
17 Springs right in Basin 36, which that right was
18 decreed, and I think the Clear Lakes -- or the Clear
19 -- Clear Lakes right was also decreed, without
20 reference to the Swan Falls agreement. That was an ;
21 oversight, if you will, by both the State of Idaho 3
22 and Idaho Power Company and certainly does not mean |
23 that we don't believe that those rights were nct |
24 affected by the Swan Falls agreement. We do and |
25 we've been talking to the Attorney General's office
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for some time about how to appropriately deal with
that issue.

So it certainly is still very much in

play; and if it's a basin-wide issue, if the court

decides that there's some sort of mediation, we will
certainliy participate. But again, in the absence of

a controversy, I just wonder what we're going to be

0 e s A L " A % S v

mediatinag. So thank you, Your Honor.

\O

THE COURT: Thank you, Mr. Tucker.

106 Mr. Simpson.

il MR. SIMPSON: Thank you, Your Honor. John
12 Simpson on behalf of Clear Springs. And we did file é
13 a response to the statement filed by North Snake, ;

]
2

14 Your Honor; and in that response we, Your Honor, f
15 just guestioned whether or not this was going to be 3
16 an issue for Basin 37 alone or it was going to be a i
17 basin-wide issue in the context of the whole Snake é ;
18 River Basin Adjudication, and at this point in 2 |
19 time -- ;
20 THE COURT: When you say Basin 37 issue, ?
21 do you mean because Swan Falls is 1in Basin 377

22 MR. SIMPSON: No, Your Honor. Just g i
23 because those objections that were filed were simply -
24 in response to the director's report for Basin 37.

25 THE COURT: I understand.
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