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V.

That James N. Browning, a predecessor in title of isaid George Browning
i
and Phebe Browning, his wife, filed upom 3.2 second Ieet of the waters of

Pony Creek, of wl"ich sum, proof was mades on 1.3 second feet, and license

issued to one A.n.ne Kearney, assignee of said James D. ;Brom:lng, and alse a
predecessor of sa:.d defendants, in title; sald Licensni being No. 1505, issued
by the State o:t‘ Ida.hs to said Amne Kearney; that the ba,larca of the watex 2o
filed on by saiﬁ James T Browning was put to use overt ;. period of time,
although not reduced te license. -
; VI -

That, Mor‘rigx! Blaymaker and Thelma Slaymaker, his m,,f‘e, the other above

named defendants, now are, and at 11 times herein mer;t;ioned, have bean the

owners, and in the possession of the follomng desc:r‘il%_e;d property, situated
in ¥adison County, State of Idaho, to-wits ]
The South Hall of the Neorthwest Quarter, t«he Nﬂrth Half
of the Southwest Quarter, and the Northeast Quarter of
Section 32, Township 6 North, Range i3 East of the Boise

Meridian. -
. D507

That Licease No. 226l for 2.5 sscend feet of the Wa‘t.ers of Pory Creek

was issued by ‘the State of Idaho to Dora Weaver, the a.ss:.gnee af Jchn We&vax R
for use on 125 aeres in the Northeast Cuarter of Secta.ion 32, aforesaid, that
additional wat.ez:' was put bo use from time to time ther;_elaﬁar upon additicnal
land by said Dora Weaver and by said John Weaver, who aie predscessore in
title of the said ¥orris Slaymaker and Thelma Slaymaker, defendants.
VIIT. K

‘That one charles He Cazier filed on 8 second feet m the waters of
Pony Creek for use on the wnsurveyed Soubh Helf of t.he :awthres‘b Quarter
of Section 1%; the West Half of Seection 30; Tomnship 6 No:th, Range L3 East
of the Boise Meridian, now in Medison County, State Qf I;&a.ho; that such

f£iling was never reduced to license; that some part thereof, was, however,

usefully applied to the :ixmgation of paris of said la.nd- that a portien

therecf was deeded to Jomes A. Browning, by Quit Claml ?aed dated May 31si,
1912, and recorded May 19th, 1915, in Boock 1? of I}eeds', ‘at Page 320, under

vecorder’s instrument No. LOLL, records of Madison Coun'by, State of’ Ida.ho;

thet sajid Jomes A. Byowning was a pr EL_ecessox in t::.t}.e af'the defendzmts,

George Rrowning and Phebe Browning, his wifey and that the plaintiffs may
properiy claim under the balance of ssid filing, 1nso.£‘a.r- as actuslly used

by t.hem and their predecessors in title.
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That 'sfatez: disputes having herstofore arisen in %:émectinn with the

sald waters of EPoncy Gresk; the prodecessors in title af the present cmers
of the lands wilered tharsby, did, in June, 1517, forh'a corporatien, to-
wit, BCONY CREEKV CANAL COMPANY, to deliver said water to the various users
for irrvipation and domestic purposes, and did tharaby, %m sehtlement of all
formeyr disputes, make a fair apd equiteble division ml;hsaid watera of Pony
Creek, as sst out in the Articles of Ineorporation cli‘-i gaid Corporation,
which are filaed in the records of Madison Cournty, St,a?eQ of Tdshe, wmder
recorderts instrument No. 15216, a certified sopy of 1ir!l:.ch ‘are hersto-
attached, as E.‘.-:;hibit HAR, and which are hersby 1morpéxlva.ted and mads a part
bereof, by reference, as fully as if though harein aat Iforth in full.
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That pla:.ntirfs, 0. Jo NEELEY and MYRTIE NHELEY, !l'gis wife, arT u
succassors in :i_n'besrast to Ira J. Davie, and %o une—hale the koldings of

E. D. tlark and Eli Clark, Jr.; that defendants, m@ STAVMAKER and

THETMA Sm, kis wife, are the successors in :Tlxr(:.1 ‘est to one-half the
holdings of E. 15. Clark and E)i Clark, Jr.; and that cié?rendants, OEORGE
HROANING and ?HEEE EROWNING, his wife, ere BUCCEIBOrS in interest to
. A. ERONNTING and to innde Kearney: a.ll ag mentd oned and shown in the
afopesaid Artic%eg of Intorparation. | i
! 1

That the diversionary works used by tha par“bias i }reto, when in proper

repair, are capable of carrying ap;xmmtely 960 mimaé&-’s imches of water;

that when such mll atream of water is being diverted a wad, tha 3aid

j xI.

plaintiffa would be entitled to the sum of 435 miners imhes of water;
the defendants, George Erowning and Phebe Browning, h:l.a wife, 'muld bo
entitled to the aum of 300 inches of water; and the d : Fndanta, ]lorris{
Slaymakar and Tlnlma Slaymaker, his wife, 'muld be e;nt- ?led to the aum of

225 inches of mter, bub that when the flow of m‘ber :1‘

edm:ed, sach
party is enti'bleFd to his pro rata shere, on the same ba.sis ag aroresa.id,
without right in any party, and especially withont r:l.ghl in the plgintiffs,
to demand any given fiow of water in inches, but enly 'b? demsnd & pro rata
share of such th.er as pay be avallable at any given t-i:ye

AYD F(R GRGSS COMPTAINT, Defendants and Gros&-cuz:qaiainanta ceaplain

[
of the Plaintifrs and Gross~dsfendants, and for cmuss t:nrJ aetion &llsge:
i

i
i
i
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Defendants mld Gross~complainants hereby re'-'pleé,d i

X1 of their Answer‘, inelusive, and by reference, hereb:,lv ;make same a part
3

of this Gr-ass--complalnt. ‘! fom/ [}39%(
3 !

1I. '

Defendants f.l.'lege that for over 36 years, %:-o-wit, jznce June 28th,
1917, they or t!{saiz' predecessors in title have owned, 1}1?9:1, and enjoyed
the uni.ntsxrupte;o;ﬁ use of their respective pro rata sha;é};s of the waters
of Pony Creek, a tributary to Snake River, in Madison i;)cjf:mty, Tdaho, for
irrigation and di!:-mestic purposes, on the forepoing desé::éf-ibed premises,
said pro rala sh;m‘e being determined on the basis of ti'u'z cor:rbrihuticn of
their predecessors to PONY CREEK CANAL COMPANY, as seté %’or%h in Exhibii YAM,
hersunto attached, as above set forth.. B

WHERFFORE, Defendents pray judgment that the adverse claims of Flaintiff,
as set forth in Pla:untiff's ‘complaint herein filed, bai detezmed by this
Courty that it he adjndged and deereed that Defendan’c.s a.za the priar mers
of their respac‘;}ive pro rata shares of the waters of Pon,y creek and that
Flaintiffs have !no right, title or interest what.soever:.:t.hezem or thereon

superior to the right, title and interest of Defendants in and to their

respective shares as shove set lorth.

That title t.n said respective shares of water be q_uie‘bad in the

Defendants as aga.inst the Plaintiffs, and &ll persons cra.m:l:\g under

them; and thab the usual decrse foreclosing all adverale* claims againot

these ciefendant.é he entered. . !

RN

DTefendants further mray for such other or fu.'r”t.hez!' or different relief
as to this lonorable Cowrt may seem just and aqnj.tableg,j a.rr.i for costs of
this suit; and that Plaintiffs! complaint being mz.y;a%nmred, the plaintiffs
may take nothing thereunder.

Dated this 20th day of May, 195k. H

f TEOWARD G- KINGSF(Rb AWomey Tor The
| Defendants. Res:_dencs and Post Office
Addresss Rexburg, Tdaho.
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George Browning and Horris Slaymaker being first dﬂly sworn, depose

STATE OF IDAHO |

)
: ss.
)

County of Madison

and say, each for himself, and not one for the other: ' E
That he 1s one of the parties defendant in the aboTe and ioregolng
entitled cause; that be has read the foregoing answer and crpsa complaint,

and knows the contents thereof; and the same is true a._‘s‘:he‘ verily believes.

Subscribed and Sworn to before me this Zlst day of May, 195k.

oty ‘ s f

(,.:.4»fw & M@P ’

NOTX®E PUBLIC for Idaho, (Febiding at
Rexburg, Idaho, commisaion
expires: August %h, 1957.

T hereby zcknowledue service of a copy of this ANSWER TO ANENDED

COMPLAINT AND CROSS COMFLAINT, this 2lst day of May, 195k,

& b b4,

RAY W. HIGBY, Attofnef for the
Pilatntiffes and Cr oss-—Defendants.
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