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RESOQURCES: and DAVID TUTHILL, Director,
Idaho Department of Water Resources,

)
)
)
Defendants. )
)

[daho Power Company’s Complaint and Petifion for Declaratory and Injunctive
Retief of May 11, 2007 (*Complaint™) arises from a dispute between the State of Idaho
and the company over legal ownership of certain water rights under the trust arrangement
of the Swan Falls Agreement (“Agreement™). As the Complaint demonstrates, Idaho
Power Company (“Idaho Power™) contends that ownership is a question of contractual
interpretation that hinges principaily on whether the parties to the Agreement were
misiaken in believing that a defined quantity of “trust water”™ was available when the
Agreement was signed. The Defendants (hereinafter, “State”) however, assert that the
legislation enacted to implement the Agreement gave the State legal title to the water
rights for flows in excess of the minimums established at Murphy. Idaho Code § 42-
203B." Thus, the underlying dispute the Complaint seeks to resolve is first and foremost
a disagreement regarding ownership of the water rights in question.

On the same day it filed the Complaint, Idaho Power also filed twé related
motions and requested expedited hearings on both: a Motion for Stay of Proceedings on
Idaho Power Company Water Rights in Basin 2, 36 and 37 or Altemnatively to
Consolidate Proceedings (“Motion to Stay™), and a Motion for Stay of Proceedings on

Basin-Wide Issue No. 13 (“Motion on Basin-Wide Issue 137). The State’s Motion to

! Idaho Code § 42-203B provides that the “water rights™ listed in the Agreement “shall be held in
trust by the state of Idaho, by and through the govemnor, for the use and benefit of the user of water for
power purposes, and of the people of the state of Idaho™ to the extent they exceed the minimum flows
established at Murphy. “[Tlhis trust arrangement results in the State of 1daho possessing legal title to all
water rights previously claimed by Idaho Power Company above the agreed minimum flows.”™ Journal of
the State Senate at 60 (“Statement of Legislative Intent — $ 1008”) (Feb. 6, 1985) (inserted into the Senate
Journal with unanimous consent of the Senate).
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Strike or Alternatively to Dismiss the Complaint also seeks an expedited hearing, so that
the State’s motion and Idaho Power’s motions may be heard together. The three motions
raise interrelated questions that should be resoived together.

ARGUMENT

The threshold question posed by the Complaint and Idaho Power’s motions is one
of procedure—specifically, what procedure should the SRBA District Court use to
determine the ownership, nature and extent of the water rights at issue. Idaho Power’s
answer is that even though these issues are already postured for resolution in
conventional SRBA subcase proceedings, they should be removed from the purview of
Administrative Order 1 (*AO17) and the general adjudication statutes, and decided in
what amounts to a private guiet title action.

Such a private action has no place in the SRBA, especially when, as in this case, it
also seeks declaratory and injunctive relief against parties over which this Court lacks
jurisdiction, and on matters that are bevond the scope of determining the ownership,
nature and extent of the water rights in question. For these and other reasons described
herein, the Court should strike or dismiss the Complaint and allow the ownership and
subordination issues raised therein to continue moving forward in conventional SRBA
subcase proceedings, where Idaho Power has raised the same objections and issues.

I. The Complaint Should Be Stricken Because It Is An Unauthorized Attempt

To Initiate A Private Civil Action Within A Statutory General Adjudication

Proceeding.

Idaho Power filed the Complaint in the “main™ SRBA case, case no. 33576. The

Idaho Power Complaint does not have a new or different case number, see Complaint at 1
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(caption), and appears to be an affempt to initiate a private civil proceeding within the
SREA.

The SRBA 1s not a generic “water court,” however, but a statutory “general
adjudication™ proceeding overseen by a presiding judge and governed by chapter 14,
Title 42 of the Idaho Code. Idahe Code § 42-1401A(S5). The only authorized
“complaint” or similar initial pleading in the SRBA is the petition that commenced the
adjudication. See Idaho Code § 42-1406A (“the director of the department of water
resources shall petition the district court to commence an adjudication™).” Nothing in
AO1 or the general adjudication statutes authorizes a “complaint” or any other attempt to
initiate a private civil action within the SRBA.

In short, the “Complaint™ is an anomalous and unauthorized pleading, and its
legal effect, if any, is unclear. Further, and as discussed below, the Complaint is
redundant because Idaho Power can-—and has—raised the same claims, issues and
objections to the Director’s recommendations for the water rights in question in the Basin
37 subcases. The Complaint should therefore be stricken under AO1, chapter 14, Title 42
of the 1daho Code and Rule 12(f) of the Idaho Rules of Civil Procedure as unauthorized,
immaterial and redundant.

H. The Compiaint Should Be Dismissed Under I.R.C.P. 12(b).

Alternatively, the Complaint should be dismissed in its entirety under Rule
12(b)(8) because Idaho Power has already raised the same claims and issues alleged in
the Complaint in conventional SRBA proceedings. In addition, some or all of the claims

in the Complaint should be dismissed under Rule 12(b)(1) for lack of subject matter

‘ The Director of the Department of Water Resources filed the “Petition” on June 17, 1987,
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jurisdiction, under Rule 12(b)(2} for lack of jurisdiction over the Director and IDWR,
and/or under 12(b)6) for failing to state a claim upon which relief can be granted.

A The Complaint Impermissibly Seeks To Have Determinations Of Water
Rights And Objections To The Director’s Recommendations Resolved
Outside FEstablished SRBA Procedures And Conventional SRBA

Proceedings.

1. The Complaint Seeks Water Right Determinations That Conflict With The
Director’s Recommendations.

The Complaint alleges that on December 28, 2006, IDWR filed a Director’s
Report for the water rights in Basin 2 that are subject to the Swan Falls Agreement,
recommending that “legal title” be decreed in the State of Idaho to all or a portion of the
rights under the trust arrangement of the Agreement and its implementing §egisla§i0n.3
Complaint at 14-15 9§ 39-41. Similarly, the Complaint alleges that on February 14,
2007, IDWR filed Notices of Completed Administrative Proceedings for the Basin 37
water rights, which included Amended Director’s Reports recommending that “legal
title” be decreed in the State of Idaho under the trust arrangement of the Agreement and
its implementing legislation. Complaint at 15 § 42. The Director also reported some of
these water rights in Idaho Power’s name. See Exhibit A attached hereto (Director’s
Reports for the Basin 2 water rights and Amended Director’s Reports for the Basin 37

water rights).4

3

Accordingly, the relevant allegations use the term “Swan Falls Settlement,” rather than “Swan
Falls Agreement,” because the “Settlement” of the Swan Falls controversy was not achieved simply by the
“Agreement” itself, but included “subsequent implementing legislation™ and various other elements, as the
Complaint recognizes. Complaint at 7 § 20.

! This Court may take judicial notice of the Director’s recommendations for purposes of the State’s
Motion to Dismiss. See Harper v. Harper, 122 Idaho 533, 5337, 835 P.2d 1346, 1348 (Ct. App. 1992} (“On
a motion to dismiss for faifure to state a claim, a court may only consider these facts appearing in the
complaint, supplemented by those facts of which the court may properly take judicial notice™); Larson v.
State, 91 Tdaho 908, 909, 435 P.2d 248, 249 (1967) (“The district court may take judicial notice of its own
records, in the case before it.™).
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The Complaint expressly seeks determinations of “the status and nature”™ of these
same water rights. Complaint at 3 § 3. Further, it squarely challenges the Director’s
recommendations for the water rights in Basin 2 and Basin 37 by requesting that legal
title to all the water rights be quieted in Idaho Power’s name. Complaint at 22, 26
(“Third Claim for Relief™). The Complaint further attacks the Director’s

recommendations by seeking:

o a declaration that the Swan Falls trust-—the Dbasis of the Director’s
recommendations that legal title be decreed in the State—mnever came into
existence. See Complaint at 25, 21 (seeking a declaration that “no valid trust was
established under the Swan Falls Settlement™} (“First Claim for Relief”);

e judicial reformation of the Swan Falls Agreement “eliminating any asserted
trust.” Complaint at 25, 21 (*Second Claim for Relief™); and

» a declaration that the State’s claim to legal title to the water rights is barred under
theories of estoppel, waiver and laches. Complaint at 22-23-26 (“Fourth Claim

for Relief™).

The Fifth Claim for Relief necessarily seeks a preliminary determination that
Idaho Power holds legal title to the water rights, because it requests a declaration that
“Idaho Power’s water rights™ are not subordinate to the use of water for ground water
recharge. Complaint at 23, 26 (“Fifth Claim for Relief™). This claim also challenges the
Director’s recommendation that the rights be subordinate to “subsequent beneficial

upsiream uses upon approval of such uses by the Idaho Department of Water Resources
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in accordance with State law™ by seeking to qualify the subordination such that it does
not apply to ground water recharge uses, even if approved in accordance with State law.
See Complaint at 23, 26 (seeking a declaration that the water rights are not subordinate to
uses of water for ground water recharge, “through the Swan Falls Settlement or
otherwise™).

Thus, the first five claims for relief require determinations of the nature and extent
of the water rights that are subject to the Swan Falls Agreement, with particular focus on
the questions of who holds legal title and whether the rights were subordinated to ail
future uses authorized by the State of Idaho. The first five claims for relief also openly
challenge the Director’s recommendations for the elements of the water rights.

2. The Issues And Objections Raised In The Complaint Should Be Resolved In
Conventional SRBA Proceedings.

The State does not dispute that these questions can and should be resolved in the
SRBA. Moreover, while the State dbes not agree that such determinations necessarily
require the SRBA District Court to “comprehensively address in an integrated proceeding
issues regarding the meaning and effect of the Swan Falls Agreement,” Motion to Stay at
6, it will be assumed solely for purposes of the State’s motion to dismiss that this Court
should decide “the respective rights, duties and responsibilities of the parties under the
Swan Falls Settlement” in making title and subordination determinations for the water

rights in question. Complaint at 3 § 36

5
6

Exhibit A (Director’s recommendations for the water rights in question).

The State’s position is that the question of legal title and the nature and extent of subordination is
controlled principally by the statutes enacted to implement the Swan Falls Agreement, not solely by the
Agreement itself.  Thus, while the State will take the allegations in the Complaint as true for purposes of
this memorandum, the State reserves the right to deny and contest all the allegations, claims and requests
for relief in the Complaint, shouid the motion to dismiss be denied.
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Even so, the Complaint should be dismissed because it seeks to have water right
determinations made, and Idaho Power’s objections to the Director’s recommendations
resolved, in a proceeding that lies outside AQO1 and the general adjudication statutes.
Such guestions should be resolved under established SRBA procedures and in
conventional SRBA proceedings, as prescribed by statute and AG1. See generally Idaho
Code §§ 42-1406—42-1413; AO1. Under these procedures, the starting point is the
Director’s recommendations for the elements of the partial decree, which are
presumptively correct. Idaho Code § 42-1411. The Director’s recommendations may be
challenged only by standard form “objections™ and “responses.” AO1 §§ 3-4. The issues
to be heard are identified by the notices of claim, the objections, and the responses.
Idaho Code § 42-1412(3).

Nothing in AO1 or the applicable statutes authorize the use of a “complaint” or a
private quiet title action for the purpose of challenging the Director’s recommendations,
but this is exactly what Idaho Power seeks to do. It seeks determinations that certain
elements of the water rights—ownership, quantity and the trust and subordination
remarks—should be decreed differently than the Director has reported them. The
Complaint thus seeks to remove a core function of the SRBA from conventional SRBA
proceedings.

Allowing a party who is dissatisfied with the Director’s recommendations to
circumvent SRBA procedures by the simple expedient of filing a “complaint” would
defeat the obvious intent of AO1 and the applicable general adjudication statutes,
essentially rendering them surplusage. See Ag Services of America, Inc. v. Kechter ex rel.

Kechter, 137 Idaho 62, 67, 44 P.3d 1117, 1122 (2002) (*“We will not construe a statute in
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a way that makes mere surplusage of provisions included therein.”). It would also be
analogous to allowing a “private water rights adjudication,” which may not be maintained
after a general adjudication has commenced. Devil Creek Ranch, Inc. v. Cedar Mesa
Reservoir & Canal Co., 126 1daho 202, 206, 789 P.2d 1135, 1139 (1994); Walker v. Big
Lost River Irr. Dist., 124 Idaho 78, 81, 856 P.2d 868, 871 (1993).

For similar reasons, Idaho Power’s attempt to invoke the general civil jurisdiction
of a district court as a basis for departing from SRBA procedures should also be rejected.
See Complaint at 5 (alleging jurisdiction under Idaho Code §§ 1-705, 6-401, 10-1201).
The SRBA District Court is not a court of general jurisdiction but rather *is, in effect, a
separate division of the district courts and exercises the unigue jurisdiction given 1t by the
legislature.  As in the case of the magistrate division of the district courts, which-
exercises jurisdiction as a division of the district courts pursuant to L.C. § 1-2208, the
SRBA district court exercises jurisdiction pursuant to 1.C. §§ 42-1401 through 42-1423.”
Walker v. Big Lost River Irr. Dist., 124 1daho 78, 81, 856 P.2d 868, 871 (1993).

The SRBA is intended to make a “comprehensive determination of the nature,
extent and priority of the rights of all users of surface and ground water” of the Snake
River system, Idaho Code § 42-1406A, not to provide an alternative forum for filing civil
actions, challenging the State’s administration of water rights, or seeking affirmative
relief beyond a determination of the rights to the use of water. See, e.g., Idaho Code §
42-1401B(3) (providing that the Director may not be a party to a general adjudication);
id. § 42-1401D (providing that judicial review of IDWR administrative actions may not

be heard in a general adjudication).
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This is true even though the SRBA District Court is a part of the District Court for
the Fifth Judicial District. Cf Wright v. Arwood, 33 Idahe 435, 461-62, 195 P. 625,
627 (1921) (“The extent and nature of a power depend upon the terms in which it is
conferred, and it will not be enlarged because exercised by courts clothed with general
surisdiction™); see also Union Central Life Ins. Co. v. Albrethsen, 50 Idaho 196, 206, 294
P. 842, 846 (1930} (similar).

B. Idaho Power Has Already Raised The Ownership And Subordination
Issues In Conventional Subcase Proceedings.

Moreover, Idaho Power has raised the same ownership and subordination issues
alleged in the Complaint via standard pleadings in conventional SRBA proceedings.
Idaho Power filed an “Standard Form 1 Objection to Amended Director’s Report™ in the
Basin 37 subcases on May 2, 2007, asserting that the rights should be decreed in Idaho
Power’s name, and that the explanatory remarks in the “quantity” element and in the
“Other Provisions Necessary for the Definition or Administration of this Water Right”
shouid not be included in the decree. See Exhibit B attached hereto.” On May 11, 2007,
Idaho Power also filed a “Standard Form 2 Response to Objection to Amended Director’s
Report™ in the Basin 37 subcases, including a 27-page attachment styled a
“Counterclaim”™ that is in all relevant respects a verbatim copy of the Complaint. See
Exhibit C attached hereto.®

The Court may take judicial notice of these filings for purposes of the State’s

motion to dismiss. See Harper v. Harper, 122 Idaho 535, 537, 835 P.2d 1346, 1348 (Ct.

7 Exhibit B is a e-mail service copy of the “Standard Form | Objection to Amended Director’s

Report” that Idaho Power filed in the Basin 37 subcases in May 2, 2007,
: Exhibit C is a copy of the “Standard Form 2 Response to Objection to Amended Director’s
Report™ and the attached “Counterclaim™ that Idaho Power filed in the Basin 37 subcases on May 10, 2007,
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App. 1992) (“On a motion to dismiss for failure fo state a claim, a court may only
consider those facts appearing in the complaint, supplemented by those facts of which the
court may properly take judicial notice™); Larson v. Stare, 91 Idaho 908, 909, 435 P.2d
248, 249 (1967) (“The district court may take judicial notice of its own records, in the
case before it.7).

Thus, not only is the Complaint outside the normal SRBA procedure, it is
unnecessary. The ownership and subordination issues raised in the Complaint are already
postured for resolution in conventional SRBA proceedings.”

C. The Ownership And Subordination Issues Can And Should Be Resolved
In Conventional Subcase Proceedines.

Conventional SRBA procedure and proceedings are quite adequate to resolve the
title and subordination issues, which are not uniquely difficult or intractable. At most,
Idaho Power’s concerns contemplate extensive discovery, but that can be managed within
SRBA procedural norms.

Indeed, “the Snake River Basin Adjudication was filed in 1987 pursuant to I.C. §
42-1406A, in large part to resolve the legal relationship between the rights of the ground
water pumpers on the Snake River Plain and the rights of Idaho Power at its Swan Falls
Dam.” A & B Irr. Dist. v. Idaho Conservation League, 131 Idaho 411, 422, 958 P.2d
568, 579 (1997). Determining disputed questions of ownership is a principal function of
standard SRBA proceedings. See generally United States v. Pioneer Irrigation District,

__Idsho _ ,  P.3d _ , 2007 WL 703701 (Mar. 9, 2007). It would be contrary to

7 While the State has moved to strike or dismiss the “Counterclaim,” the State does not thereby seek

to prevent Idaho Power Company from identifying ownership and subordination issues that idaho Power
asserts should be heard in the Basin 37 subcases. See Exhibit D attached hereto; see also 1daho Code § 42-
1412(3)“The notice of claim, obiections, and responses to objections, shall identify the issues to be heard
for water rights acquired under state law.”).
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the purpose and procedures of the SRBA to have Idaho Power’s water right claims
resolved in a separate civil proceeding that is entirely outside standard SRBA procedures.

In addition, any issues of fact and law common to the SRBA subcases for the
water rights in question can be handled by grouping the subcases or their common issues
under case management orders, or through formal consolidation, if necessary. Further,
interested parties can move to participate and raise issues they believe are relevant.

Such established SRBA procedures have worked well over the years in a wide
variety of factual and legal contexts, and provide the obvious means for resolving the
ownership and subordination issues Idaho Power has raised. Idaho Power’s suggestion
that the Complaint is necessary or appropriate because it provides a procedural “vehicle™
that is otherwise lacking in the SRBA, Motion to Stay or Consolidate at 6, is simply

incorrect.

D. Idaho Power’s Claims Would Require Factual Determinations That
Should Not Be Made In A Declaratory Judgment Action.

In addition, while the Complaint nominally alleges a declaratory judgment action,
Idaho Power’s claims for relief are quintessentially factual. They will require extensive
discovery on a host of issues, such as the effects of multi-year ground water withdrawals
before, during and after the Swan Falls controversy; the amount of “trust water” in the
Snake River system in those time periods; the past and present hydrology of the Snake
River basin; IDWR’s permitting and administration of water rights since the Swan Falls
Agreement; and most likely a number of other matters as well.

[daho Power’s claims thus would be determined by resolving disputed issues of

fact, with purely legal interpretation and analysis taking a decidedly secondary role.
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Declaratory judgment actions should not be used as vehicles for litigating such issues of
disputed fact, however:
While it has been held that a declaratory judgment proceedings may be
maintained, although such proceedings involve the determination of a
disputed question of fact, it cannot be used where the object of the
proceedings is to try such fact as a determinative issue, and a declaratory
judgment should be refused where the questions presented should be the
subject of judicial investigation in a regular action.
Ennis v. Casey, 72 Idaho 181, 185, 238 P.2d 435, 438 (1951} {citations omitted). Idaho
Power’s claims are more appropriately litigated in conventional subcase proceedings,
which unlike declaratory judgment actions are intended to allow for full development of
determinative issues of disputed fact, as previously discussed.'®
In sum, the Complaint would essentially initiate a Separafe lawsuit that would
circumvent SRBA procedures for dealing with objections to the Director’s
recommendations for the water rights that are subject to the Swan Falls Agreement and
the implementing legislation. This would amount to a collateral attack on ongoing
subcases and a private action to adjudicate water rights while a general adjudication is
pending. The water right determinations Idaho Power seeks can and should be made
under established SRBA procedures and in conventional SRBA proceedings. Idaho
Power has already raised the Basin 37 subcases the same issues alleged in the Complaint,
and there is no reason fo believe that these and other standard SRBA practices and

procedures will be inadequate for resolving Idaho Power’s objections to the Director’s

recommendations.

e While the claims and issues [daho Power alleges in the Complaint are inherently factual, the State

does not concede that the extensive factual development Idaho Power seeks is necessary to resolve the
questions of legal title and subordination. The State reserves its position that such questions are properly
resolved principally as matters of law.
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The Complaint should be dismissed in its entirety pursuant to Idaho Code §§ 42-
1406—42-1413, AO1, and under Rule 12{b)(6) for failure to state a claim for which relief
can be granted and under Rule 12(b)(8) because the same issues are pending between the
same paities in the Basin 37 subcases—and presumably will also be in the Basin 2. In
the alternative, other compelling reasons support the dismissal of certain parties, clatms
and requests for relief, as discussed below.

I This Court Lacks Jurisdiction over The Director And IDWR.

The Director of IDWR, David Tuthill, and IDWR itself, should be dismissed from
this action under LR.C.P. 12(b)(2) because the SRBA District Court lacks personal
Jurisdiction over both the Director and IDWR. Idaho Code § 42-1401B(3) provides that
“[t]he director shall not be a party to an adjudication,” and section 42-1401A(4) defines
the term “Director” as including IDWR.

Thus, in Twin Falls Canal Co. v. IDWR, 127 Idaho 688, 905 P.2d 89 (1995), the
Idaho Supreme Court held that the Director and IDWR may not be joined or sued in an
declaratory judgment action in the SRBA. /4. at 689, 905 P.2d at 90. In this case, Idaho
Power has brought a declaratory judgment action in the SRBA against, among others, the
Director and IDWR. Under these circumstances, sections 42-1401 A, 42-1401B and Twin
Falls Canal Company are controlling and require the dismissal of the Director and [DWR
from this action—and ultimately from the “Counterclaim™ in the Basin 37 subcases, as
well."

Iv. The Second Claim For Relief Should Be Dismissed Because This Court Lacks
Authority To Reform The Swan Falls Agreement.

! The fact that the Complaint attempts to invoke the general jurisdiction of district courts is not

sufficient to make the Director and IDWR parties to the Complaint, for reasons previously discussed.
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The second claim for relief expressly seeks judicial “reformation of the Swan
Falls Agreement™ to eliminate the trust provisions, based on an alleged mutual mistake of
fact. Complaint at 25 § B; see also id at 21-22 § 63. It is undisputed, however, that the
Swan Falls Agreement was implemented, as originally written, by appropriate legislation.
See Complaint at 7 9 20 (alleging the existence of “subsequent implementing
legislation™). In addition, the Legislature expressly ratified the Agreement by statute, and
the same statute declares that the Agreement established the Swan Falls minimum flows
and “defin[ed] such rights in excess thereof as being held mn trust by the state.” Idaho
Code § 42-203B.

Thus, reforming the Swan Falls Agreement as requested by Idaho Power would
either have the effect of amending the implementing and ratifying statutes, or rendering
critical provisions of those statutes meaningless surplus. Either result is disfavored and
beyond the authority of this Court, even under the allegations of the Complaint.
Accordingly, the second claim for relief should be dismissed under LR.C.P. 12(b)(6) for
failure to state a claim on which relief may be granted.

V. The Sixth Claim For Relief Should Be Dismissed Because This Court May
Not Review IDWR’s Administration Of Water Rights.

The sixth claim for relief seeks declarations that “the State has failed to take
reasonable steps in its administration of water right priorities in the Snake River Basin,”
Complaint at 23 4 71, and that “the State of Idaho has failed in ifs administration of water
rights priorities in the Snake River Basin to account for multiple year impacts of ground
water pumping.” Complaint at 26 ¥ F. The Director and IDWR administer water rights
in Idaho, see generally Title 42, chapter 2, Idaho Code, and therefore claim six seeks

judicial review of such administration.
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The Idaho Code provides that challenges to IDWR’s administration of water
rights may not be heard in a general adjudication proceeding commenced under chapter
14 of Title 42:

Review of an agency action of the department of water resources, which is
subject to judicial review or declaratory judgment under the provisions of
chapter 52, title 67, Idaho Code, shall not be heard in any water rights
adjudication proceeding commenced under this chapter.

Idaho Code § 42-1401D. Thus, the SRBA District Court may not hear challenges to
IDWR’s administrative actions. Sagewillow v. IDWR, 138 Idaho 831, 835, 70 P.3d 669,
673 (2003).

Moreover, in American Falls Reservolr District No. 2 v. IDWR_ 143 Idaho 862,
154 P.3d 433 (2007), the Idaho Supreme Court made clear that the conjunctive
administration issues raised in the Complaint are not to be resolved in the SRBA, but
rather by the Director under the Rules for the Conjunctive Management of Surface and
Ground Water Resources:

For example, the SRBA court determines the water sources, quantity,
priority date, point of diversion, place, period and purpose of use. 1.C. §§
42-1411(2}a)}-(3). . . . Moreover, a partial decree need not contain
information on how each water right on a source physically interacts or
affects other rights on that same source. . . . Conjunctive administration
‘requires knowledge by the IDWR of the relative priorities of the ground
and surface water rights, how the various ground and surface water
sources are interconnected. and how, when, where and to what extent the
diversion and use of water from one source impacts the water flows in that
source and other sources.” A4 & B Irrigation Dist. v. Idaho Conservation
League, 131 Idaho 411, 422, 958 P.2d 568, 579 (1997). That is precisely
the reason for the CM Rules and the need for analysis and administration
by the Director.

Id at . 154 P.3d at 448. Accordingly, claim six of the Complaint should be dismissed
under LR.C.P. 12(b)(1) for lack of subject matter jurisdiction, and/or failure to state a

claim for which relief may be granted, under LR.C.P. 12(b)(6).
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VI.  The Seventh Claim For Relief Should Be Dismissed Because This Court
Lacks Authority To Provide The Injunctive Relief Scught Therein.

The seventh claim for relief should also be dismissed in its entirety because each
of its four different requests for injunctive relief is beyond this Court’s authority to
provide, as discussed below.

A The Court Lacks Jurisdiction And Authority To Enter The [njunction
Scught In The First Request For Injunctive Relief,

1. The Court Lacks Jurisdiction Over The Director and IDWR.

The first injunctive relief request seeks an order enjoining “the State
Defendants”—including IDWR and the Director—"“from taking any action affecting the
subject water rights on the basis of the State’s asserted legal title to such water rights.”
Complaint at 25 9§ 81(a). This Court lacks authority to enter such orders against IDWR or
the Director because, as previously discussed, they are not and cannot be parties in the
SRBA. Twin Falls Canal Co., 127 Idaho at 689, 905 P.2d at 90. Thus, the first request
for injunctive relief in claim seven therefore must be dismissed to the extent it applies to
the Director and IDWR.

2. The First Request For Injunctive Relief Is Outside The Scope Of
Determining The Nature and Extent of the Water Rights in Question.

The first request for injunctive relief 1s premature in that it apparently assumes
that Idaho Power holds legeﬂ .tit]e to the water rights in question, but this a disputed issue
that has not yet been resolved. In the absence of legal determination of who holds title to
the water rights, there is no legal basis for the order Idaho Power seeks in the first request
for injunctive relief.

Further, while this Court has authority to determine who holds legal title to the

water rights, it should not accept Idaho Power’s invitation to take the next step and enter
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the injunction sought under the first request for injunctive relief. This Court’s task is to
determine the nature and extent of the rights to the use of the waters of the Snake River
system, while the resolution of matters that subsequently hinge on such determinations
are left to the district courts. See, e.g., Idaho Code § 42-1401D (providing that claims for
review of IDWR actions may not be heard in a general adiudication proceeding).

In addition, there are no allegations in the Complaint suggesting that the State
defendants will fail to honor any of this Court’s decisions or decrees. It would be
improper and premature to enter the order sought in the first request for injunctive relief
based on what appears 1o be an assumption that one or more of the State defendants
would ignore the Court’s determination of who holds legal title to the water rights. See,
e.g., See Roberts v. Board of Trustees, Pocatello, School District No. 25, 134 1daho 890,
894, 11 P.3d 1108, 1112 (2000) (“As a general rule, there is a presumption of regularity
in the performance of official duties by public ofﬁéers.”).

3. The First Request For Injunctive Relief Is Impermissibly Overbroad.

The first request for injunctive relief seeks a sweeping order “enjoining the State
defendants from taking any action affecting the subject water rights on the basis of the
State’s asserted legal title to such water rights.” Complaint at 25 4 81(a). This request is
overbroad as a matter of law because it would even bar the State from pursuing its claims
and arguments in SRBA proceedings, seeking a re-hearing or re-consideration of an
decision in this Court, or an appeal. See Drew v. Sorensen, 133 Idaho 534, 542, 989 P.2d
276, 284 (1999) (injunction may not be so “overly broad™ as to deprive a party of the
“right of access to the courts to raise legitimate challenges.™).

B. The Court Lacks Jurisdiction To Grant The Second And Fourth Requests
For Injunctive Relief.
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The second and fourth injunction requests seek, respectively, relief “ordering
IDWR to re-evaluate water availability, and take appropriate action,” and “ordering
IDWR to take reasonable steps in the administration of water rights in the Snake Rjver
Basin.” Complaint at 25 9 81(b), (d); id at 26 § G(b), (d). As previously discussed, this
Court lacks authority to enter such orders against IDWR or the Director because, as
previously discussed, they are not and cannot be parties in the SRBA. Twin Falls Canal
Co., 127 Idaho at 689, 905 P.2d at 90. The second and fourth requests for injunctive
relief must be dismissed in their entirety for lack of personal jurisdiction under I.R.C.P.
12(b)(2).

C. The Court Lacks Authority To Grant The Third Injunction Request.

The third request for injunctive relief seeks an order requiring the Aftorney
General “to repeal Idaho Attorney General Opinion 06-2 on the basis that it is erroneous
as a matter of law and a breach of the Swan Falls Settlement.” Complaint at 25 § 81(c).
This request is premature and beyond this Court’s authority, because, as discussed above
with respect to the first request for injunctive relief: (1) there has not yet been a
determination that Idaho Power holds legal title to the water rights; (2) even if this Court
makes such a determination, the injunction sought is beyond the scope of the SRBA and
must be sought from a district court of general jurisdiction; and (3) it is improper to
assume that an injunction would be necessary before the Attorney General would honor a
judicial determination that Idaho Power holds legal title to the water rights.

The third request for injunctive relief is also problematic in that it seeks the
“repeal” of an Attorney General opinion on a question of law, which the Attorney

General 1s obligated to provide when, as was the case with the opinion in question, a
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member of the legislature requests such an opinion. Idaho Code § 67-1401(6). Nothing
in the Idaho Code, Idaho Rules of Civil Procedure or AO1 authorizes the SRBA District
Court—or any district court of the State—to order the “repeal™ or withdrawal of such a
statutorily-authorized opinion. Indeed, the notion that a Court might require the Attorney
General—an elected constitutional officer—to “repeal” such an opinion raises significant
separation of power concerns. '

Moreover, an Attorney General’s opinion is just that—an opinion. The Attorney
General 1s obligated by statute fo provide his or her interpretation of the law in certain
circumstances. Such an interpretation is not legally binding and does not inflict legally
cognizable harm, even if a court ultimately determines that the opinion is erroncous.

Finally, an Attorney General opinion is an exercise of discretion, and while a
court may require the Attorney General to exercise his discretion in appropriate
circumstances, it cannot control the way in which he exercises the discretion by requiring
the opinion to be withdrawn or to reach certain conclusions. See Oklahoma Citv News
Broadcasters Ass'm, Inc. v. Nigh, 683 P.2d 72, 77 (Okla. 1984) (declining to order
withdrawal of an Attarney General opinion), superseded by statuie on different grounds;
Draper v. State, 621 P.2d 1142, 1146-47 (Okla. 1980) (similar).

CONCLUSION
For the reasons set forth herein, the State requests that the Court sirike or dismiss

the Complaint in its entirety. Idaho Power’s objections to the Director’s

recommendations for the water rights that are subject to the Swan Falls Agreement are

2 The State does not dispute that a district court of general jurisdiction could declare the Attorney

General’s opinion incorrect as a matter of law. 1t is quite a different thing, however, for a Court to order
the “repeal” of such an opinion.

MEMORANDUM IN SUPPORT OF MOTION STRIKE OR ALTERNATIVELY TO DISMISS COMPLAINT AND PETITION
"FOR DECLARATORY AND INJUNCTIVE RELIEF - 20




already at 1ssue in the Basin 37 subcases, and should be resolved under prescribed SRBA
procedure and in conventional SRBA proceedings.

DATED this g@ﬁr day of May, 2007.

Respectfully submitted,

LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN {ISB # 5156)
Deputy Atiorney General
Civil Litigation Division

.-

MICHAEL C. ORR (ISB # 6720)
Deputy Attorney General
Natural Resources Division
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Attorney for Defendant C.L. “Butch™ Otter, Governor of the State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

IDAHO POWER COMPANY,
Plaintiff,

V.

STATE OF IDAHO; C.L. “BUTCH OTTER,
Governor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MOTION TO STRIKE OR
ALTERNATIVELY TO DISMISS
COMPLAINT AND PETITION
FOR DECLARARTORY AND
INJUNCTIVE RELIEF

AND

REQUEST FOR EXPEDITED
HEARING
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fdaho; IDAHO DEPARTMENT OF WATER
RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources,

Defendants.

)
)
)
)
)
)

Defendants, by and through their undersigned counsel, move under Rules 12(f),
12(b)(1}), (2), (6) and (8) of the Idaho Rules of Civil Procedure, Idaho Code §§ 42-1401
through 42-1423 and Administrative Order 1 to strike or in the alternative to dismiss the
Complamt and Petition for Declaratory and Injunctive Rehefl filed by Idaho Power
Company on May 10, 2007 (“Complaint).

The Defendants request an expedited hearing so that this motion may be heard n
conjunction with Idaho Power Company’s Motion for Stay of Proceedings on Idaho
Power Company Water Rights in Basins 2, 36 and 37, or Alternatively Consolidate
Proceedings (“Motion to Stay™), and its Motion for Stay of Basin-Wide Issue No. 13
(“Motion on Basin-Wide Issue 137}, both filed on May 11, 2007. Idaho Power Company
requested expedited hearings on these motions.

1. Grounds For Motion To Strike or Dismiss

The grounds for this motion are (1} the Complaint is an unauthorized, immaterial
and redundant pleading that should be stricken; (2) the Complaint and the private quiet
title action it purports to initiate are not authorized in the SRBA under the applicable
procedural rules and statutes; (2) the underlying claims raised by the Complaint have
already at issue in conventional subcase proceedings; (3) this Court Jacks authority to
judicially reform the Swan Falls Agreement to eliminate the “trust™ provisions; (4) the

Director of the Department of Water Resources and the Department of Water Resources
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cannot be parties in the SRBA; and (5) this Court lacks authority and junisdiction to grant
the declaratory and injunctive relief sought. These grounds are discussed further in the
supporting memorandum filed herewith.
2. Grounds For Expedited Hearing

Idaho Power Company’s motions of May 11, 2007, expressly rely on the
Complaint as a basis for asserting that the SRBA District Court should stay conventional
SRBA proceedings on Idaho Power Company’s water right claims, and stay the
proceedings on Basin-Wide Issue No. 13. Idaho Power’s motions assume that the issues
the company seeks to have resolved in the adjudication of its water right claims can be
adequately framed and raised only via the Complaint, not by conventional SRBA
proceedings.

For instance, the Motion to Stay asserts that subcase proceedings in Basins 2 and
37 on ldaho Power’s water rights claims should be stayed because the Complaint
“comprehensively frames the issues raised by the Swan Falls Agreement which Idaho
Power believes must be determined by the SRBA Court in conjunction with the Court’s
adjudication of its water rights,” and provides “a vehicle to proceed with resolution of
these 1ssues.” Motion to Stay at 3, 6. See also Motion on Basin-Wide Issue 13 (“Idaho
Power maintains that substantive issues concerning the meaning and effect of the Swan
Falls Agreement should be resolved in the SRBA proceeding initiated by Idaho Power’s
Complaint and Petition, rather than as part of Basin-Wide Issue No. 13 which appears to
be limited to narrower procedural issues.”)

The State’s Motion to Dismiss argues, among other things, that the Complaint and

the SRBA proceeding it seeks to initiate are not permitted under the applicabie
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procedural rules and statutes, that the issues Idaho Power has raised in the Complaint can
be resolved via conventional SRBA subcases proceedings, and that Idaho Power has in
fact already raised these issues in the Basin 37 subcases. The matters raised by the
State’s Motion to Dismiss are thus intertwined with those raised by Idaho Power’s
motions, and all three motions should be heard together to ensure that all the relevant
factual and legal factors are considered.

The State therefore respectfully requests an expedited hearing on its Motion to
Dismiss, such that it will be heard on the same date and in conjunction with the hearing

on ldaho Power Company’s Motion for Stay and Motion on Basin-Wide Issue 13,
¥

DATED this 30 day of May, 2607,

Respectfully submitted,

LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN
Deputy Attorney General
Civil Litigation Division

10 ]I

MICHAEL C. ORR
Deputy Attorney General
Natural Resources Division

ENSLEY
Counsel to the Governor
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IDAHC DEPRRTMENT QOF WATER RESCURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STARTE

12/28/2006

LW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:
QUANTITY:
PRICRITY DATE:

POINT OF
DIVERSION:

2-100

IDBHO POWER CO
PO BOX TO
BOTISE ID 83707

SNAKE RIVER
2,150.G00 CFs

D1/17/1900

TD2S ROL1E S18 SESWSE Lot 10 Within OWYHEE County

TRIBUTARY :

TC28 ROL1E

£18 NWSESE Lot 11 Within ADA County

COLUMEIA RIVER

PURFOSE AND

FERIOD OF USE:
PURPOSE OF USE PERICD OF USE QUANTITY
POWER ¢i/01 12/31 2,3150.000 CFS
Power generation is at the Swan Falls Power Plant.

PLACE OF USE: POWER in ADA County

TO25 ROLE 818 Lot 11 SEBE

GTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION COF THEIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a poinkt in time no
later than the entry of a final unified decree. Section 42-31412(6), Idaho

Code.

02-0100, 02-2001A, 02-2001B, 02-2032Ah, 02-2032B,

02-2036, D2-2056, 02-2057, 02-205%, 02-2060, 02-2064, 02-2065,

02-4000A, 02-4060R, 02-4001A, 02-40018, 02-10135, 36-2013, 356-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710 entitle the
Company te unsubordinated average daily flows of 3800 CFS from April 1

to Octeber 31, and 5600 CFS from November 1 to March 31, both to be
measured at the Murphy U.S5.G.S5. gauging station immediately below

Swan Falls. These flows are not subject to depletion by junior water right
nolders. {Exceptions to the Company’'s unsubordinated average daily

flows are listed below in paragraphs 2 through 5.) The Murphy gauging
station is located at latitude 43¢ 17’ 31", Longitude 116° 25' 12", in TO18,
ROIW, S35, NWNESE, Boise Meridian, Ada County Hydrologic Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles HE of Murphy, at river mile 453.5.

1. Right Nos.

2. Right Nos. 02-0100, 02-2001A, 02-2001B, 0D2-2032A, 02-2032B,

62-2036, Q2-20%6, 02-2057, 02-2059, 02-2060, 02-2064, 02-2065,

t2-4000A, 02-4000B, 02-4001A, 02-4001B, 02-10135, 36-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710, when

used in combination in amounts specified above shall be supordinate to
subgequent beneficial upstream usges upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion violates the flows set forth in paragraph 1. Average
daily flow, as used herein, shall be based upon actual flow conditions;
thus, any fluctuations resulting from the operation of Company facilities
shall not be considered in the calculation of the minimum daily stream
flows set forth herein.
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2. The rights listed in parasgraphs 1 and 2 above are subordinate to the
water rights of those persons dismissed from Idaho Power Co. v State of
Tdeho, Case Ho. Bi375 (Fourth Judicisl Dist. Feb. 16, 1890} purysvant to
the contract executed betwesen the State and Company iwmplementing the

terms of I.C. §§ 61-539 and 61-%40,

4. The rights listed in paragraphs 1 and 2 zbove are subordinate to those
water rights with a priority date pricr to Octcher 1, 1984.

5., The portion of Right Nos. 02-0100, 02-20012, 02-20601B, 02-2033A,
02-206328, 02-2036, 02-2056, 02-2057, 02-208%, 02-2060, 02-2064,

02-2065, 02-400CA, 02-4000E, 0$2-4001A, 02-4001E, (2-10135, 36-2013,
36-2018, 36-2026, 37-2128, 37-2471, 37-247Z2, 37-207089, and 37-207160,

in excess of the amounts set forth in paragrazph 1 zre held in trust by the
state of Idaho, by and through the governor, for the use and benefit of the
users of water for power purposes and of the pecple of the state of

Idabo as provided for in the contract entered into by the govermor, the
attorney general and the Idaho Power Company on October 23, 1584

{Swan Falls Agreement) and ratified by the Idaho Legislature by Idahc

Code § 42-203B(S5).

6. For purposes of administration of Water Rights Nos. 02-0100,
02-2001A, 02-2001B, 02-20322, 02-2032B, 02-2036, 02-2056, (2-2087,
02-2058, 02-2060, 02-2064, 02-2065, 02-40002, 02-4000B, 02-40011,
02-4001B, 02-310135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-2070% and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The required minimum daily flows at
the Milner gauging station shall remain as zero CFS for purposes of
administration. The Milner gauging staticn is located at Latitude 42° 31741°,
Longitude 114° ¢1'06" (revised), (NADE3), in SW1/4 NE1/4 of Section 2%
in Township 10 South, Range 21 Hast, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile 638.7.

7. As provided in the Contract EBetween the United States of America and
the Idaho Power Company Relative to Power Rights at American Falls,

Idaho, dated Jupe 15, 1923, the Company limited its power water rights cn
the Snake River at whatever points and in whatever counties the sams

may be located inscfar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of June 15, 1923, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed
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TLAHO TIEPERTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LEW

RIGHT NUMBER: 2-2001Ak

NAME AND ADDRESS: Legal Title
STATE OF IDAHO
STATEHOUEE
PO BOX B3IT720
BOISE ID 83720

Although the name of the State of Idaho appears in the Name and Address
section of this partial decree, legal title is held in trust by the

State of TIdasho, for the use and benefit of the user of the water, Idaho Power
Company, for power purposes and the people of the State of Idaho,

pursuant to the Swan Falls Agreement and Idasho Code $42-203B.

BEgquitable title
IDAHO POWER O

PO BOX 70

BOISE ID 83707

Equitable title

STATE OF IDAHO, in and for the people of the State of Idaho
STATEHCQUSE

PO BOX B3720

BOISE ID 83720

SOURCE: SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
QUANTITY : 1,700.000 CFS

1,700 CFS is held in trust for the use and benefit of the user of the water for
power purposes, and of the pecple of the State of Idaho.

The guantity of this right is further defined below in “0Other Provisions
Hecessary for Definition and Administration of thiz Water Right.”

PRIORITY DATE: 05/11/1908
PGINT OF
DIVERSION: TO78 Ri3E S2 SWSW Lot 8§ Within TWIN FALLS County

T075 R13E 52 SESW Lot 7 Within GOODING County

PURPOSE AND
PERIOD OF USE:

PURPQOSE OF USE PERIOD OF USE UANTITY
POWER 01/01  12/31 1,700.000 CF8

Power generation is at the Lower Salmon Falls Power Plant.

PLACE OF USE: POWER in GOODING County
TO78 RIZE 502 Lot 7 SESW
GTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject tc such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(8), Idaho
Code.
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i Right Nos, G2-Q010G0, 02-2001A, 02-2001E, C2-2022ER, 02-203228,

02-203&, 02-2056, 02-2057, 02-205%2, 02-2060, 02-2064, 0Z-2085,

02-400Ch, 02-40G008B, 02-4001A, 02-4001B, 02-103135, 36-2013, 36-2018,

36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20716 entitle the
5 from April i

Company to unsubordinsted average deily flows of 3500 CF
to Cctober 31, and 5600 CFS from November 1 to March 31, both to be
measured at the Murphy U.S$.8.8. gauging station immediately below

Swan ¥alls. These flows are not subject to depletion by junior water right

holders. (Exceptions to the Company’s unsubordinated average daily
flows are listed below in paragraphs 2 through 5.) The Murphy gauging
station is locared at latitude 43° 17" 31", Longitude 116° 257 127, in TG1S,

ROIW, 535, HWNESE, Boise Meridian, Ada County Hydrologic Unit
17050103, on the right bank 4.2 miles dowastream from Swan Falls
Power plant, 7.5 miles NE of Murphy, at river mile 453.5.

2, Right Nos. 02-0i00, 02-2003iA, 02-20061B, 02-2032A, 02-2032E,

62-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-2065,

02-4000k, 02-40C0B, 0£2-40012, 02-4001B, 02-10135, 36-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710, when

used in combination in amounts specified above shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion viclates the flows set forth in paragraph 1. Averzge
daily flow, ag used herein, shall be based upon actual flow conditiens;
thus, any fluctuations resulting from the operaticn of Company facilities
shall not be considered in the calculation of the minimum daily stream
flows set forth herein.

3. The rights listed in paragraphs 1 snd Z above are subordinate to the
water rights of those persons dismissed from Idaha Power Co. v State of
Idaho, Case No. B1375 (Fourth Judicial Dist. Feb. 16, 1994) pursuant to
the contract executed between the State and Company implementing the
terms of I.C. $8§ 61-539 and 61-540.

4, The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with a pricrity date prior to October 1, 1984.

%. The portion of Right Nos. 02-0100, 02-2001R, 02-2001E, 02-2032A3,
02-2032B, 02-2036, 02-2056, 02-2057, (G2-2059, 02-2060, 02-2064,

02-206%, 02-4000a, 02-4000B, 02-4001A, 02-4001B, 02-10135, 36-2013,
36-2018, 36-202z6, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governor, for the use and benefit of the
users of water for power purposes and of the pecple of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Power Company on October 25, 1984

{Swan Falls Agreement} and ratified by the Idaho Legislature by Idaho

Code § 42-203B(5).

6. For purposes of administration of Water Rights Nos. 02-0100,

02-2001A, 02-2001B, 02-2032R, 02-2032B, 02-2036, 02-2056, 02-2057,
02-2059, 02-2060, 02-2084, 02-2065, 02-4000A, 02-4000B, 02-4001A7,
02-4001B, 02-10135, 36-2013, 36€-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-2070% and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The required minimum daily flows at
the Milner gauging station shall remain as zerc CFS for purposes of
administration. The Milner gauging station is located at Latitude 42° 31'41",
Longitude 114° 01°06% (revised), (NADB3), in SW1l/4 NEi/4 of Section 238
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydrelogic Unit 17040212, on left bank 200 £t downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile £38.7.

7. As provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights st American ralls,

Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofar as and ne farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of Jume 15, 1%23, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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12/28/20086

IDEHO DEPRRTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT WUMBER: 2-200%B

NAME AND ERDDRESS: Legal Title
STRTE QF IDRHO
STATEHOUSE
PG BOX 83720
BOISE ID 83720

Although the name of the State of Idahe appears in the Name and ARddress
section of this partial decree, legal title is held in trust by the

State of Idaho, for the use and benefit of the user cf the water, Idaho Power
Company . for power purposes and the people of the State of Idaho,

pursuant to the Swan Falls Agreement and JIdaho Code §42-203E.

Eguitable title
IDAHO POWER CO
PO BOX 70

B0ISE ID B3707

Equitable title

STATE OF IDAHC, in and for the pecople of the State of Idaho
STATEHOUSE

PO BOX 83720

BOISE ID 8372¢

SOURCE: SHAKE RIVER TRIBUTARY: COLUMBIA RIVER

QUANTITY: 1,300.000 CFS
1,300 CFS is keld in trust for the use and benefit of the user of the water for
power purposes, and of the people of the State of Idaho.

The quantity of this right is further defined below in “Other Provisions
Necessary for Definitilon and Administration of this Water Right.”

FRIORITY DATE: 07/02/1908
POINT OF
DIVERSION: TO7S R13E S2 SWEW Lot 8 Within TWIN FALLS County

TO75 R13E 52 SESW Lot 7 Within GOORING County

PURPOSE AND
PERIOD OF USE:

PURPQSE QF USE PERIQD OF USE QUANTITY
POWER 01/01  12/31 1,300.000 CFS

Power generation is at the Lower Salmon Falls Power Plant.

PLACE OF USE: DOWER in GOODING Countwy

TO78 R1ZE 802 Lot 7 SESW
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree iz subject to such general provisions necessary for

the definiticn cf the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1432(6}, Idaho
Code.
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1. Right HNes. 02-0100, 02-2001iA, G2-20018, 02-20323, 02-2032B,

02-2036, 062-2056, 0Z2-2057, 02-205%, 02-2080, 02-2064, 0Z2-z0eS,

0Z-2000R, 02-4000B, 02-40C1A, 02-4001R, 0210135, 36-2013, 36-20%8,
36-2026, 37-2128, 37-2471, 37-2472, 37-207565, and 37-20710 entitle the
Company to unsubordinated average daily flows of 3%00 CFS from April 1

to Octoher 31, and 5600 CFS from November 1 to March 31, both to be
measured at the Murphy U.£.G.8. gauging station immediately below

Swan Falls. These Clows are not subject to depletion by Jjunior water right
hclders. (Exceptions to the Company's unsubordinated average daily

flows are listed below in paragraphs 2 through 5.} The Murphy gauging
station is located at lestitude 43° 17/ 317, Longitude 116° 257 12", in TOL1S,
RO1W, S35, NWHESE, Boise Meridian, Ada County Hydrologlc Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles NE of Murphy, at river mile 452.5.

2. Right Nos. 02-0180, 02-2003xh, 02-20018, 06zZ-2032A, 02-2032B,

G2-2036, 02-20%6, 02-2057, 02-205%, 02-2060, 02-2064, 02-2065,

02-4000A, 02Z-4000B, 02-4001x, 0Z-4001E, 02-10135, 36-2013, 36-201E,
36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710, when

used in combination in amounts specified above shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses by the
Idzho Department of Water Resources in accordance with State law

unless the depletion vialates the flows set forth in pavagraph 1. Average
daily flow, as used herein, shall be based upon actual flow conditions;
thus, any fluctuvations resulting from the operation of Company facilities
shall not be considered in the calculation of the minimum dailly stream
flows set forth herein.

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
water rights of thoze perscns dismissed from Idshc Powsr Co. v State of
Idaho, Case No. 81375 (Fourth Judicial Dist. Feb. 16, 1880} pursuant to
the contract executed between the State and Company implementing the
rerms of I.C. BE§ 61-53% and 61-540,

4. The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with a priority date pricr to Qoteober 1, 1584,

5. The portion of Right Nos. 02-0100, 02-2001A, 02-2001B, 02-2032A,
02-2032B, 02-2036, 02-2056, 02-2057, 02-205%, 02-2060, OR2-2064,

042-206R, 02-40001, 02-40008B, 02-4001A, 02-4001B, 02-10%x35, 35-2013,
36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 317-2070%, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governor, for the use and benefit of the
users of water for power purposes and of the people of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Powey Company on Gotober 25, 1584

{Swann Falls Agreement] and ratified by the Idaho Legislature by Idaho

Code § 42-203B{5).

&, For purposes of administration of Water Rights Nos. 02-0100,
02-2001A, 02-2001B, 02-2032A, 02-20328B, 02-2036, 02-2056, 02-2057,
02-2059, 02-2060, 02-2064, 02-2065, 02-4000R, 02-4000B, 02-4001A,
02-4001B, 02-1Q0135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-2070% and 37-20710 no portion of the waters cof the Snake
River or gurface or ground water tributary to the Snake River upstream
from Milrer Dam shall be considered. The reguired minimum daily flows at
the Milner gauging station shall remain as zero CF5 for purposes of
administration. The Milner gauging station is located at Latitude 42° 31741",
Longitude 114° 0106”7 (revised), (NADB3], in SWi/4 NEL/4 of Section 29
in Teownship 10 South, Range 21 East, Bolse Meridian, Twin Falls County
Hydrelogic Unit 17040212, on left bank 200 ft downstream from the
nighway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile &3B.7.

7. As provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights at American Falls,

Idaha, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofar as and no farther than the rights zllowed and
granted to the United States to store and use water as provided in said
contract of Junme 15, 1323, may interfere with any rights of the Company
at any lower points cn the 3Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:
QUANTITY:
PRIOKITY DATE:

POINT OF
DIVERSION:

PURFOSE RND
PERICD OF USE:

PLACE OF USE:

2-2032R

IDAHO POWER CO
PG BOX 70
BOISE ID 83747

SENAKE RIVER COLUMBIA RIVER

150.000 CFS

TRIBUTARY :

Q7/28/191%

TOZ8 RC1E SiB SESWSE Lot 10 Within OWYHEE County
TOZ2E ROLE S18 NWESESE Lot 11 Within ADA County

PURPQSE (QF USE PERIOD OF USE OUANTITY
POWER 11701 03/31 150.000 CFS

Power generation is at the Swan Falls Power Plant.

POWER in ADA Countv

TOZS ROIE 518 Lot 11 SESE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR RDMINISTRATION OF THIS WATER RIGHT:

Director’s Report Basin 02

This partizl decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at & point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idzho
Code.

1. Right Nos., 02-0100,
02-2036, 02-2056, 02-2057,
02-4000A, 02-4000B, 02-4001A, 02-4001B, 02-10135, 36-2013, 36-2018,

36-2026, 37-2128, 37-247%, 37-2472, 37-20709, and 37-20710 entitle the
Company to unsubordinated average daily £flows of 3%00 CPS from April 1

to October 31, and 5600 CFS from Novembsr 1 to March 31, both to be
measured at the Murphy U.5.G.5. gauging station immediately below

Swan Falls. These flows are not subject to depletion by junior water right
holders. (Exceptions to the Company's unsubcrdinated average daily

flows are listed below in paragraphs 2 through 5.) The Murphy gauging
station is located at latitude 43° 17' 31", Longitude 116° 25' 127, in TO018,
RO1W, S35, NWNESE, Boise Meridian, Ada County Hydreolegic Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles NE of Murphy, at river mile 453.5.

02-2001k,
02-2053,

02-2001B, 02-2032A, 02-2032B,
02-2060, 02-2064, 02-2065,

2. Right Nos. 02-0100, 02-2001A,
02-2036, 02-2056, 02-2057, 02-205%, 02-2060, 02-2064, 02-2065,

02-4000A, 02-406008, 02-4001A, 02-4001B, 02-10135, 36-2013, 36-2018,
36-2026, 37-2128, 37-247x, 37-2472, 37-2070%, and 37-20710, when

psed in combination in amounts specified above shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses by the
Tdaho Department of Water Resources in accordance with State law

unless the depletion viclates the flows set forth in parsgraph 1. Average
daily flow, as used herein, shall be based upon actual flow conditions;
thus, any fluctuations resulting from the operation of Company facilities
shall net be considered in the calculation of the minimum daily stream
fiows set forth herein.

02-2001B, 02-2032A, 02-2032B,
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3. The rights listed in peracraphs @ and 2 above arye subovdinate to the
water rights of those personsg dismissed from Idaho Power Co. v State cof
Idaho, Case HNo. 81375 (Fourth Judicizl Dist. Feb. 16, 1590) pursusnt to
the contract executed between the State and Company implementing the
terms of T.C. §§ €1-533 and &1-540.

4., The rights listed in psragraphs 1 and 2 above are subordinste to those
water rights with a pricrity date prior to October 1, 1%84.

£. The porticon of Right Wos. 02-0100, 02-2003k, 0Z-2001R, 02-2032h,
QZ2-2032B, 02-2026, 02-2086, 02-2087, 02-2059, 02-2060, 02-2064,

02-2065, 02-4G00A, 02-4000B, 02-4001h, 02-40018B, 02-10135, 26-2013,
36-2018, 36-2026, 37-2128B, 37-2471, 37-2472, 37-20709, and 37-2071C,

in excess of the amcunts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governor, for the use and benefift of the
ugers of water for power purposes and of the people of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Power Company on Gcotober 25, 1984

{Swan Falls Agreement) and ratified by the Idaho Legislature by Idaho

Code § 42-203B{5).

&. For purpcses of administration of Water Rights Nas. 02-0100,

02-2001A, G2-2001EB, 02-20322, 02-2032B, 02-2034, 02-2056, 02-2057,
02-~205%, 02-2060, 02-2064, 02-2085, 02-4000A, 02-4000B, 02-4001A,
02-4001B, 02-10135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-20708 and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam ghall be considered. The required minimum daily flows at
the Milner gauging station shall remsin as zerc CFS8 for purposes of
administration. The Milner gauging station is located at Latitude 42Z° 31417,
Longitude 114° 01706” (reviged), (NARD83}, in SWi/4 NE1/4 of Section 29
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydroclogic Unit 17040212, on left bank 200 ft downstrezam from the
highway bridge at Milper, 0.4 miles downstream from Miiner Dam, and at
mile 638.7.

7. As provided in the Contract Between the United States of America and
the Idzhe Power Company Relative to Power Rights at American Falls,

Idaho, dated June 15, 1823, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in gaid
contract of June 15, 1923, may interfere with any rights of the Company
at any lower points on the Snake River,

EAPLANATORY MATERIAL: BASIS OF CLATM - License
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12/28/2006

IDEHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACCQUIRED UNDER STATE LAW

RIGHT NUMBER: 2-2032E

HAME AND ADDRESE: Legal Title
STATE CF IDARO
STATEHOUSE
PO BOX 83720
BOISE ID B3720

Although the name of the State of Tdaho appears in the Name and Address
section of this partial decree, legal title is held im trust by the

State of Idaho, for the use and benefit of the user of the water, Idaho Pawer
Company, for power purposes and the people of the State of Idaho,

pursuant to the Swan Falls Agreement and Idaho Code §42-203B.

Eguitable title
IDAHG POWER CO
PG BOX 70

BOGISE ID 837407

Eguitable title

STRTE OF IDAHO, in and for the people of the State of Idahe
STATEHQUSE

PO BOX 83720

BOISE ID 83720

SOURCE: SNAKE RIVER TRIBUTARY: COLUMBIA RIVER

QUANTITY: 2,950.000 CFS

2,950 CFS is held in trust for the use and benefit of the user of the water for
power purposes, and of the people of the State of Idaho from April 1 to

Octoper 21, and 2,800 CFS is held in trust for the use and benefit of the

user of the water for powar purposes, and cof the people of the State of

Idaho from November 1 to March 31.

The guantity of this right is further defined below in “Other Provisions
Kecessary for Definition and Administration of this Water Right.”

PRICRITY DATE: 07/28/1519
POINT OF
DIVERSION: T028 RO1E $18 SESWSE Lot 10 Within OWYHEE County

TG2S RO1E S18 NWSESE Lot 11 Within ADA County

PURPOSE AND
PERIOD OF USE:

PURPQOSE OF USE PERIOD OF USE UANTITY
POWER 11/01  03/31 2,800.000 CFS
04/01 10/31 2,950.000 CFS

Power generation is at the Swan Falls Power Plant.

PLACE OF USE: POWER in ADA Countwv
T025 ROLE S18 Lot 11 SESE
OTHER PROVISIONS NECESSARY FOR DEFINITION COR ADMINISTRATION OF TRIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may pe ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-34121{6}), Idahe
Code.
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1. Right Nos. (2z-0100, 02-200Xh, 02-2001B, 02-2032A, 02-2032E,
G2-2036, 02-2056, 02-2057, D2-2058, 02-2060, 0Z-2064, 02-2085,
02-40C0A, (2-4000B, 02-4001A, 02-40038, 02-10135, 36-2013, 36-2018,

36-2026, 27-232B, 37-2471, 37-2472, 37-20709, and 37-2071i0 entitle the
Company te unsubordinated average deily flows of 3300 CFS from April 1

to Qetober 21, angd 5600 OFS from November 1 to March 31, both to be
measured at the Murphy U.3.G.5. geuging station immediately below

Swan Falls. These flows are not subject to depletion by junicr water right
holders. (Exceptions to the Company’s unsubordinated average daily

flows are 1isted below in paragraphs 2 through 5.) The Murphy gauging
station is located at latitude 43° 17’ 321", Longitude 116° 25 12", in TC1§,
ROL1W, 535, NWNESE, Beoise Meridian, Ada County Eydrologic Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles NE of Murphy, at river mile 453.5.

2. Right Nos. 02-0100, 02-2001A, 02-2001B, 02-2032Aa, 02-2032B,

02-2036, 02-2056, 02-2057, 02-2058, 02-2060, 02-2064, 02-2065,

02-400CAk, 02-40008, 02-4001A, 02-4001B, 02-10135, 36-2033, 26-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-20708, and 37-20710, when

used in combination in amounts specified asbove shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Rescurces in accordance with State law

uniess the depletion wviclates the £lows zet forth in paragraph 1. Average
daily flow, as used herein, shall be based upon actual flow conditions;
thus, a&ny fluctuations resulting from the operation of Company facilities
shall not be considered in the calculation of the minimom deily stream
flows ser forth hexedin.

3. The rights listed in paragraphs 1 and Z above are subordinate to the
water rights of those perscons dismissed from Idaho Power Co. v State of
Tdahe, Case Wo. 81375 (Fourth Judicial Dist. Feb. 18, 159%0) pursuant ta
the contract executed between the State and Company implementing the
verms of I.C. §§ 61-539 and 61-540.

4. fhe rights listed in paragraphs 1 and 2 above are subordinate to those
wabter rights with a priority date prior to October 1, 1384.

5. The porticn of Right Nos. 02-0100, 02-2001A, 02-20018, 02-2032ZA,
02-2032B, 02-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064,

02-2065, 02-4000A, 02-4000B, 02-4001k, 02-4001B, 02-10135, 36-2013,
26-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governor, for the use and benefit of the
users of water for power purpeses and cof the people of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Power Company on October 25, 1984

{Swan Falls Agreement) and ratified by the Idaho Legislature by Idaho

Code § 42-203B(5).

6. For purposes of administration of Water Rights Nos. 02-0100,
02-2001A, 02-2001B, 02-2032a, 02-2032R, 02-2036, 02-2036, 02-2057,
02-2058, 02-2060, 02-2064, 02-2065, 02-4000A, 02-4000B, 02-4001A,
02-4001B, 02-10135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-20709 and 37-20710 no porticn of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The reguired minimum daily flows at
the Milner gauging station shall remain as zero CFS for purposes of
administration. The Milner gauging station is located at Latitude 42° 31'41”,
Longitude 114° 01706" (revised}, (NADRB3}, in SW1/4 NE1/4 of Section 29
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile 538.7.

7. As provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights at American Falls,
Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever peints and in whatever counties the same

may be located inscfar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of June 25, 1923, may interfere with any rights of the Company
at any lower points on the Snazke River.

Pursuant to the Idaho Supreme Court decisicn in Idaho Power Company v.
State, by and through Department of Water Resources, 104 Idaho 575

{1883) the Company’s hydropower water rights at Swan Falls were limited

to B400 c¢fs. Therefore, the diversion rate for this right was reduced from
the 4000 cfs that was originally licensed to 2930 cfs.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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12/2E/2006

I82H0 DEPARTMENT OF WATER RESOURCES
RECOMMENDEL WATER RIGHTS ACQUIRED UNDER STRTE LAW

RIGHT NUMEEE: 2-2036

NEME END ADDRESS: Legal Title
ETATE OF IDAMO
STATEHQUSE
PO BOX 83720
BOISE ID 83720

Although the name of the State of Idaho appears in the Name and address
section of this partial decree, legal title is held in trust by the

State of Idaho, for the use and benefitr of the user of the water, Idaho Power
Company, for power purposes and the people of the State of Idaho,

pursuant to the Swan Falls Agreement and Idaho Code §42-203B.

Equiteble title
IDAHO POWER CO
PO BOX 70

BOISE ID 83707

Bguitable title

STATE CF IDAMC, in and for the people of the State of Idaho
STATEHOUSE

PO BOX B3720

BOISE ID 83720

SOURCE: SNEKE RIVER TRIBUTARY: COLUMBIA RIVER
QUANTITY : 1,000.000 CFS

1,000 CFS ig held in trust for the use and benefit of the user of the water for
power purposes, and of the people of the State of Idzaho.

The guantity of this right is further defined below in “Other Provisions
Necessary for Definition and Administration of this Water Right.”

PRIORITY DATE: 08/08/1920
PCINT OF
DIVERSION: TO88 R1BE 831 NESW Lot B Within TWIN FALLS County

TZ9S R18E 531 NWSW Lot 2 Within JEROME County

PURPOSE AND
PERIOD COF USE:

PUREBOSE OF USE PERICD OF USE UANTITY
POWER D1/01 12/31 1,000,000 CFS

Power generation is at the Shoshone Falls Power Plant.

FLACE OF USE: POWER in JEROME County

T095 R1I7E £36 Lot 15 NESE
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Secticon 42-14121{6}, ldaho
Code .
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1. Right Nos. 02-0100, 02-2001%, 0Z-20018, 02-20 .
02-2026, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-2063,
02-4000A, 02-40005, 02-40022, 02-4001B, 02-10225, 34£-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-20705%, and 37-20710 entitle tk
Company to unsubordinated average deily flows of 3200 CF5 from April
to October 31, and 5600 CFS from November 1 to March 31, both to be
measured at the Murphy U.5.G.S. gauging station immediately below
Swan Falls. These flows are not subject to depletion by junior water right
holders. [Exceptions to the Company’s unsubcordinated average daily

flows are listed below in paragraphs 2 through 5.} The Murphy gauging
station 1s located at latitude £3° 317’ 3317, Longibtude 3116° 257 12%, in T01%,
ROIW, 835, NWNESE, Boise Meridisn, Ada County Hydrologic Unit

17050102, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles BE of Murphy, at river mile 453.5.

ne
i

2. Right Nos. 02-0100, 02-2001A, 02-2001B, 02-2032R, 02-Z032R8,

G2-2036, 02-2056, 02-2087, 02-2058, 02-2060, 02-2064, 02-2065,

G2-400CA, 0R2-40C0RB, GZ2-400LA, 0Z-40C1B, 02-10135, 36-2013, 36~2018,
36-2026, 37-2138, 37-2471, 37-2472, 37-20709%, and 37-20710, when

used in combination in amounts specified above shall be subordinate to
subseguent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion viclates the flows set forth in paragraph 1. Average
daily flow, as used herein, shall be based upon actuzl flow conditions;
thus, any fluctuations resulting from the cpsraticn of Company facilities
shall not be conzidered in the caleulation of the minimum daily stream
flows set forth herein.

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
water rights of those persons dismissed from Idaho Power Co. v State of
Idaho, Case No. 82375 (Fourth Judiciasl Dist. Feb. 16, 1250) pursuant to
the contract executed between the State and Company implementing the
terms of I.C. 8§ 61-539 and 61-540.

4. The rights listed in parsgraphs 1 and 2 ahove are subordinate to those
water rights with a pricrity date prior to October 1, 1%84.

5. The portion of Right Nos. £2-0100, 02-2001&, G2-2001E, 02-2032A,
02-2032B, 02-2036, 02-2056, 02-2087, 02-2059, 0Z-2060, 02-2064,

G2-2065, 02-4000R, 02-4000B, 0Z-40014, 02-4001R, 02-10135, 36-2013,
36-201B, 36-2026, 37-2128, 37-2471, 37-2472, 317-2070%, and 37-20710,

in excesz of the amcunts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governcr, for the use and benefit cf the
users of water for power purposes and of the people of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the Idahc Fower Company on Cctober 25, 1964

{Swan Falls Agreement) and ratified by the Idaho Legislature by Idaho

Code § 42-203B(5).

&. For purposes of administration of Water Rights Nos., 02-01G0,
02-2001A, 02-20018, 02-20324, 02-2032B, 02-2036, 02-2056, 02-2057,
02-2058, 02-2060, 02-2064, 02-2065, 02-4000&, 02-4000B, 02-4001A,
02-40018, 02-10135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-20708 and 27-20710 no portion cf the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The required minimum daily flows at
the Milner gauging station zhall remsin as zero CFS for purposes of
administration. The Milner gauging station is located at Latitude 42°¢ 31741%,
Longitude 114° 01706* (revised), {(NADE3), in SW1/4 NE1/4 of Sectiom 29
in Township 10 South, Range 21 East, Bolse Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile 638.7.

7. As provided in the Contract Between the United States of Americs and
the Idahe Power Company Relative to Power Rights st American Fslls,

Idaho, dated June 15, 19523, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of June 15, 1523, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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12/28/2008

I0RHD DEPARTMENT QF WATER RESQURCES
RECOMMENDED WRTER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND RADDRESS:

SOURCE:
QUANTITY :

PRIORITY DATE:

POINT OF
DIVERSICN:

PURPOSE AND
PERIOQD OF USE:

PLACE QF USE:

OTHER PROVISIONS

Director’s Report

2-205%

Legal Title
STATE OF IDAHG
STATEHOUSE

PO BOX 83720
BOISE ID 83720

Alchough the name of the State of Idaho appears in the Nams and Address
section of this partial decree, legal title is held in trust by the

State of Idaho, for the use and benefit of the user of the watey, Idaho Power
Company, for power purposes and the people of the State of Idaho,

pursuantc Lo the Swan Falls Agreement and Idaho Code E42-203B.

Bguitable title
IDAHO POWER CO

PO BOX 70

BOISE ID 83707

Equitable title

STATE CF IDBHC, in and for the people of the State of Idaho
STRTEHOUSE

PO RBOX 8372C

BOLSE 1D 83720

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER

1,0590.000 CFS

1,050 CFS is held in trust for the use and benefit ol the uger of the water for
power purposes, aznd of the pecople of the State of Idaho.

The guantity of this right is further defined below in “Other Provisions
Necessary for Definiticn and Administration of this Water Right.”

04/02/1929

T105 R18E S84 NENW Lot 3 Within TWIN FALLS County

PURPOSE QF USE PERIOD OF USE UANTITY
POWER 01/01  12/31 1,050,000 CFS

Power generation iz at the Twin Falls Power Plant.

POWER in TWIN FALLS County

T108 R1BE 504 Lot 3 NENW
HECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGET:
This partial decree iz subject to such generzl provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no

later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code .
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i. Right HNos. 52-03100, 02-200IR, 02-2005B, Dz2- . LZ-2022E,
0Z-2036, 02-20856, 02-2057, 02-205%9, 02-2080, © 164, 0Z-2068,
02-4000A, G2-4000B, 02-40C1A, 02-40018, 02-103325, 2356-2033, 3&6-2018,

36-2026, 37-2128, 37-247%, 37-2472, 37-20703, and 37-20710 entitle the
Company to unsubordinated average daily flows of 3500 CFS from Bpril 1

to October 31, and 5600 CFS from November 1 to March 31, both to be
measured at the Merphy U.S.G.2. gauging station immedistely below

Swan Falls. These flows are not subject to depletion by junicr wster right
holders. (Exceptions to the Company’s unsubordinated average daily

flows are listed below in paragraphs 2 through £.) The Murphy gauging
station is located at latitude 43° 17' 31", Longitude 116®° 25' 127, in TO1§,
ROIW, 535, NWNESE, Boise Meridian, Ada County Hydrolegic Unit

17650103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 milesz NE of Murphy, at river mile 453.5.

Z. Right Nos. 0D2-03100, 62-2001A, 02-2001E, 02-2032A, 02-2032E,
02-2036, 02-2055, 02-2087, 02-20%9, 02-2060, 02-2064, 02-2065%,

02-4000%, 0Z2-4000B, 0Z-4001A, 02-4001B, 02-10135, 36-2013, 36-2018,
36-2026, 37-23128, 37-2471, 37-2472, 37-20709, and 37-20710, when

used in combination in amounts gpecified above shall be subordinate to
subsegquent beneficial upstream uses upon approval of such uses by the
Tdeho Department of Water Resources in accgordance with State law

unless the depletion violates the flows set forth in paragraph 1. Average
daily flow, as used herein, shazll be based upon actual flow conditions;
thus, any fluctuations resulting from the cperaticon of Company facilities
shall not be considered in the calculation of the minimum daily stream
flows set forth herein,

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
water rights of those persons dismissed from Idaho Power Ca. v State of
Idaho, Case No. BLl375 {Fourth Judicial Dist. Feb. 16, 1880} pursuant to
the contract executed betwsen the State and Company implementing the
terms of I.C. §8 61-533 and 61-540.

4. The rights listed in parvagraphs 1 and 2 above are subordinate to those

i
water rights with & pricrity date pricr toc Octcober 1, 1984.

5. The portion of Right Nos. 02-0100, 02-2001A, 02-2001B, 02-20323,
02-2032ZB, 02-2036, 02-2056, 02-2057, 02-2058, 02-2060, 02-2064,

02-2065, 02-4000A, G2-4000B, 02-4001R, 02-4001B, (2-10135, 36-2013,
36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-207083, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idahe, by and through the governor, for the use and benefit of the
users of water for power purpeoses and of the people of the state of

Idaho as provided for in the contract enktered into by the governor, the
attorney general and the Idaho Power Company on October 25, 1984

{Swan Falls Agreement} and ratified by the Idaho Legislature by Idaho

Code § 42-203B(5).

6. For purpcses of administraticon of Water Rights Nos. 02-0100,
02-2001A, 02-2001B, 02-2032A, 02-2032B, 02-2036, 02-2056, 02-2057,
02-2059, 02-2060, 02-2064, 02-2065, 02-4000A, 02-4000B, 02-4001A,
02-4001B, 02-1013%, 36-2013, 36-2018B, 36-2026, 37-2128, 37-2471,
37-2472, 37-20709 and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The regquired minimum daily flows at
the Milner gauging station shall remain as zero CFS for purposes of
administration. The Milner gauging staticn is located at Latitude 42° 31/41",
Longitude 114° 01°06" {revised), (NAD83), in SW1/4 NE1/4 of Section 29
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydreologic Unit 170640212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile £38.7.

7. As provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights at American Fallsg,
Idaho, dated June 15, 1223, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofer as and noe farther than the rights z2llowed and
granted to the United States to store and use water as provided in said
contract of Jume 15, 1923, may interfere with any rights of the Company
at any lower peints on the Snake River.

EXPLANATORY MATERIAL: BASIS COF CLAIM - License

Point of diversicn is also within Jerome County.
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i2/z28/2008

ILAHQ DEPARRTMENT OF WATER REZOURCES
RECOMMENDEDR WATER RIGHTS ACQUIRED UNDER STRATE LAW

RIGHT NUMEER:

NAME AND ADDRESS:

SOURCE:
QUANTITY :

FRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

2-2057

Legal Title
STATE OF IDAMO
STATEHQUSE

PO BOX 83720
BOISE ID 837240

Although the name of the State of Idahe appears in the Name and Address
section of this partial decree, legal title is held in trust by the

State of Idaho, for the use and benefit of the user of the water, Idahc Power
Company, for power purposes and the people of the State of Idaho,

purguant to the Swan Falls Agreement and Idaho Code §42-203B.

Equitakle title
IDEHO POWER CO

PG BOX 70

RBOISE ID 83707

Equitable title

STATE OF IDRHO, in and f£or the people of the State cf Idaho
STATEHOUSE

FC BOX 83720

BOISE ID B3720

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
6,560.000 CFS

£,500 CFS is held in trust for the use and benefit of the user of the water for
power purposes, and of the people of the State of Idaho.

The quentity of this right is further defined below in *Other Provisions
Necessary for Definition and Administration of this Water Right.”

04/02/1929

TOBS R13E 52 NWNE Lot 1 Within GOODING County
T08S R13E S2 NWNE Lot 2 Withim TWIN FALLS County

PURPOSE OF USE PERIOD QF USE QUANTITY
POWER 01/01 12/31 6,500.000 CFS

Power generation is at the Upper Salmon Falls Power Plant,

POWER in TWIN FALLS Counkty

TO8S RIZE S02 Lot 4 HWNW TOBS RI1I3E 503 Lot 1 KENE
TO8S RIZE 503 Lot 3 NWNW

OTHER FPROVISIONS NECESSARY FOR DEFINITICHN OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree., Section 42-14121(6), Idaho
Code.
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i. Right Nog. 02-0100, 02-20012, 02-200:B, (2-2032h, (02-2032B,

02-202¢, 02-2058, 02-2057, 02-205%, 02-2060C, CG2-2064, 02-2065,

GZ-4000R, 02-4C00B, ©2-40012, £2-4001B, 02-10135, 236-2013, 36-20618,
36-2026, 37-212B, 37-2471, 37-2472, 37-20705%, and 37-20710 entitle the
Company to unsubordinated average daily flows of 3900 CFS from April 1

to October 31, and 5600 CF2 from Movember 1 to March 31, both to be
measured at the Murphy U.5.G.5. gauging station immediately below

Swan Falls. These flows ere not subject to depletion by junior water right
holders. [Exceptionz to the Company's unsubordinated average daily

flows are listed below in parsgraphs 2 through 5.) The Murphy gauging
station is located at latitude 43¢ 177 31", Longituge 116° 25’ 12”, in T01S8,
RO1W, S35, NWNESE, Boise Meridian, Ada County Hydrologic Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles NE of Murphy, at river mile 453,35,

2. Right Nos. 02-0100, 02-2001A, 02-2001RB, 02-20327, [G2-2032B,

Gz2-2036, 02-2056, 02-2087, 02-205%, 02-2060, 02-2064, 02-2065,

02-4000R, 02-40006B, 02-40C1A, 02-4001E, G2-10135, 36-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-26709, and 37-20710C, when

used in combination in amounts specified asbove shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses py the
Idaho Department of Water Resources in sccordance with State law

unless the depletion vioclates the flows set forth in paragraph 1. Average
daily flow, as used herein, shzll be based upon actual flow conditions;
thus, any fluctuztions resulting from the operaticn of Company facilities
shall not be considered in the calculation of the minimum daily stream
flows szet forth herein.

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
water rights of those persons disnmisged from Idaho Power Co. v State of
Idaho, Case No. 81375 (Fourth Judicial Dist. Feb. 16, 1820} pursuant to
the contract executsd between the State and Company implementing the
cerms of T.C. 5§ 61-539 and 61-540.

4. The rights listed in paragraphs 1 and 2 zbove are zubordinate to those
water rights with a pricrity date prior to October 1, 1984.

5. The portion of Right Nog. 02-0100, 02-20014, 02-2001B, 02-203ZA,
02-2032B, 02-203¢, 02-205&, 02-2057, 02-2059, 02-2060, G2-2064,

02-2065%, 02-4000A, 02-4000B, 02-40014, 02-40018B, 02-10135%5, 26-2013,
16-2018, 36-2026, 37-2128, 37-2471, 37-2472, 27-20709, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idahc, by and through the governcr, for the use and benefit of the
users of water fexr power purposes and of the people of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Power Company on October 25, 1984

(Swan Falls Agreement) and ratified by the Idaho Legislature by Tdaho

Code § 42-203E(5).

6. For purposes of administration of Water Rights Nos. 02-0100,
02-2001A, 02-2001B, 02-2032A, 02-2032R, 02-2036, 02-205&6, 02-2057,
02-205%, 02-2060, 02-2064, 02-2065, 02-4000A, 02-4000B, 02-4001A,
02-400L8, 02-1013%, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-20709 and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The required minimum daily flows at
the Milner gauging station shall remain as zero CFS for purposes of
administration. The Milner gauging station is located at Latitude 429 31’41",
Longitude 114° 01°06" {revised), [(NADB3)}, in SW1/4 NE1l/4 of Section Z9
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile 638.7.

7. As provided in the Contract Between the United States of America and
the Idahe Power Company Relative to Power Rights at Americsn Falls,

Idaho, dated June 15, 1523, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located inscfar as and no farther than the rights allowed and
granted to the United States to store and use warer as provided in saild
contract of June 15, 1823, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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12/28/2006

IDAHO DEPRRTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHETS ACQUIRED UNDER STATE LAW

RIGHT NUMEBER: 2-20589

NaME AND ADDRESS: Legal Title
STATE OF IDARO
STATEHQUSE
PO BOX 83720
BOISE ID B3720

Although the name of the State of Idaho appears in the Name and Address
section of this partial decree, legzl title is held in trust by the

State of Idaho, for the use and benefit cof the user of the water, Idaho Power
Company, for power purposes and the people of the State of Idaho,

pursuant to the Swan Falls Agreement and Idaho Code §42-203B.

Eguitable title
IDAHO POWER CO
PO BOX 70

BOISE ID 83707

Equitable title

STATE OF IDRHO, in and for the people of the State of Idaha
STATEHOUSE

PO BCX B37z0

BOISE ID B2720

SOURCE: SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
QUANTITY: 250.000 CFS
250 CFS is held in trust for the use and benefit of the user of the water for

power purposes, and of the people of the State of Idaho.

The guantity of this right is further defined below in “Other Provisions
Necessary for Definition and Administration of this Water Right.”

PRICRITY DATE: 03/20/1935

POINT OF
DIVERSION: TO78 R13E 52 SWSW Lot 8 Within TWIN FRLLS County

TQ7S R13E 82 SESW Lot 7 Within GOODING County

PURPOSE AND
PERIOD OF USE:

PURPOSE QOF USE BEERIOD OF USE UANTITY
POWER 01/01 12/31 250.000 CFS

Power generation is at the Lower Salmon Falls Power Plant,

PLACE OF USE: POWER in GOQODING County

TO75 Ri1ZE 502 Lot 7 SWSW
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ZDMINTSTRATION OF TEIS WATER RIGHT:

This partial decree is sublect to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a peint in time no
later than the entry of a final unified decree. Section 42-1412{&], Idahoc
Code . :
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1. Right Nos. 02-06100, G2Z-3001h, 02-32001B,
G2-2036, D2-2056, 02-2057, 02-2Z05%, 0z-2660,

02-4000AR, 02-4000B, C2-4CC1A, 02-4001B, 02-10135, 36-2013, 326-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-20708, and 37-20710 entitle the
Company to unsubordinated average daily flows of 3200 CFs from April 1

to October 21, and 5600 CFS from November 1 to March 31, both to be
measured at the Murphy U.$.6.8, gauging station immediztely below

Swan Fallz. These flows are not subiect to depletion by junicr water right
holders. ({Exceptions to the Company’'s unsubordinated average daily

flows are listed below in paragraphs 2 thrcugh 5.} The Murphy gauging
station is located at latitude 43° 17’ 317, Longitude 116° 25' 12", in TO15,
RO1W, 535, NWNESE, Bolse Meridian, Ada County Hydrclogic Unit

17050103, on the right bank 4.2 miles dowastream from Swan Falls

Power plant, 7.5 miles N8 of Murphy, at river mile 453.5.

aul

2. Right Nos. 02-0100, 02-2001R, 02-2001B, 02-2032A, 02-2032E,

G2-2036, Q2-20656, 02-2087, 02-2059, G2-2060, 02-2064, 0Z-2065,

02-4000A, 02-4000E, 02Z-4001R, 02-4001E, 02-10135, 36-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710, when

used in combination in amounts specified above shall be subcrdinate to
subsequent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion viclates the flows set forth in paragrapk 1. Average
daily flow, as used herein, shall be based upon actual flow conditions;
thus, any fluctustions resulting from the operaticn of Company facilities
zhall not be considered In the calcoulation of the minimum daily stream
flows set forth herxein.

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
water rights of those persons dismissed from Idahe Power Co. v State of
Tdeho, Case No. 81375 (Fourth Judicial Dist. Feb. 16, 1%30) pursuant to
the contract axecuted between the State and Company implementing the
terms of I.C. E§ £1-539 and 51-540,

4. The rights listed in pearagraphs 1 and 2 above are subordinate to those
water rights with a priority date prior to October 1, 1584.

5. The portion of Right Nosg. 02-0100, 0Z-2001A, CZ-20018B, 02-203ZA,
02-~2032B, 02-2036, (02-2056, 02-2057, 02-205%, 02-2060, 02-2064,

0z-2085, 02-4000A, 02-4000R, 02-4001A, 02-4001B, 02-10135, 36-2013,
36-2018, 36-2026, 37-2128, 327-247%, 37-2472, 37-20709, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governor, for the use and benefit of the
users of water for power purposes and of the people of the state of

Idahe as provided for in the contract entered into by the governer, the
attorney general and the Idaho Power Company on October 25, 1984

{Swan Falls Agreement) and ratified by the Idahce Legislature by Idaho

Code § 42-203B(5).

6. For purposes of administration of Water Rights Nos. 02-0100,
02-2001R, 02-2001B, 02-20632a, 02-2032RB, 02-2036, 02-2056, 02-2057,
02-205%, 02-2060, 02-2064, 02-2065, 02-4000A, 02-4000B, 02-4001A,
02-4001E, 02-10135, 26-2013, 36-2018, 26-2026, 37-2128, 37-2471,
37-2472, 37-2070% and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The regquired minimum daily flows at
the Milner gauging station shall remain as zero CFS for purpcses of
administration. The Milner gauging station is located at Latitude 42° 317417,
Longitude 114° 01'06" lrevised}, {NADS2), in SW1/4 NEL/4 of Section 29
in Township 20 Sputh, Range 21 East, Boise Meridian, Twin Falls County
Hydrolegic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile 638.7.

7. As provided in the Contract Between the United States of America and
the Idahc Power Company Relative to Power Rights at American Falls,

Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at wharever points and in whatever counties the same

may be located inscfar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of June 15, 1923, may interfere with any rights of the Company
at any lower points cn the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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IDAHO DEPRRTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMEER:

NAME AND ARDDRESS:

SOURCE:
CUANTITY :

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND

PERICD OF USE:

PLACE OF USE:

PURPQSE OF USE

2-2060

Legal Title
STATE OF IDARO
STATEHOUSE

PO BOX B3720
BOISE ID B3720

Blthough the name of the State of Idaho appears in the Name and Address
section of this partiazl decree, legsl title is held in trust by the

State of Idahc, for the use and benefit of the user of the water, Idasho Power
Company, for power purposes and the people of the State of Tdaho,

pursuant to the Swan Falls Agreement and Idaho Code §42-203E.

BEgquitable titlie
IDEHO POWER CO
PO BOX 70

BOISE ID 83707

Bguitable title

STATE OF IDAHO, in and for the people of the State of Idaho
STATEHOUESE

PO BOX 83720

BGISE ID 82720

SNR¥KE RIVER TRIBUTARY: COLUMBIA RIVER
14,000.000 CFS

14,000 CFs is held in trust for the vse and benefit of the user of the watexr
for power purposes, and of the people of the State of Ideho.

The gquantity of thisz right is further defined below in “"Other Provisicons
Hecessary for Definition and Administration of this Water Right.”

08/08/1946

T0O78 R13E S2 SWSW Lot B8 Within TWIN FALLS County
TO7S R13E S2 SESW Lot 7 Within GOODING County

UANTITY
14,000.000 CFS

PERICD OF USE
POWER 01/01 12/31

Power generation is at the Lower Salmon Falls Power FPlant.

DOWER in GOCBING County
T075 R13E 502 Lot 7 SESW

QTHER PROVISIONS NWNECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

Thisz partial decree ig subject to such general provisions necessary for

the definition of the rights or for the efficient administraztion of the water
rights as may be ultimately determined by the Court at a peint in time no
later than the entry of a final unified decree. Section 42-:412{6), Idaho
Code.

Director’s Report Basin 02 Page 106




1. Right Wes, 02-0100, G2-200314, 02-20061B, 0Z-2032R, 02-20323,
0z-2036, 02-2056, 02-20%7, GZ2-2059, 02-2080, 02-2064, ($R-2065,
G2-400CGAR, 02-4000E, (02-400C1A, 02-40018, 02-1013%5, 26-2013, 36-2018,
36-2026, 37-2128, 37-247L, 37-247%, 27-20705, and 37-20710 entitle the
Company to unsubordinated average daily flows of 3500 CFS from April 1

to Cctober 31, and %600 CFS from November 1 to March 31, both to be
measured at the Murphy U.85.CG.35. gauging station immediately below

Swan Falls. These flows are not subject to depleticon by junior water right
holders. (Excepticnsz to the Company’ = unsubordinated average daily

flows are listed below in paragrasphs 2 through 5.) The Murphy gauging
station is located at latitude 43° 17’ 31", Longitude 116°¢ 2%° 127, in TOLS,
RO1IW, S35, NWHNESE, Boise Meridian, Ada County Hydrologic Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles NE of Murphy, at river mile 453.5.

2. Right Nos. 02-0310C, 02-2001A, 02-2001B, 02-2032A, 02-2032EB,

D2-2036, 02Z-20856, 02-2057, 02-2088, 02-2060, 0Z-2064, 02-2065,

G2-4000A, 02-4000B, 02-4001A, {02-4001B, 02-10135, 36-2013, 36-2018,
36~2026, 37-2128, 37-2471, 37-247Z, 37-20709, and 37-20710, when

used in combination in amounts specified above shall be subordinzte to
subsequent beneficial upstream uses uporn approval of such uses by the
Idaho bepartment of Water Resources in accordance with State law

unless the depletion violates the flows set forth in paragraph 1. Aversage
daily flow, as used herein, shall be based upon actual flow conditions;
thus, sny fluctuations resulting from the operation of Company facilities
shall not be considered in the calculation of the minimum dailly stream
flows set forth herein.

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
water rights of those persons dismissed from Idaho Power Co. v State of
Idaho, Case No. 81375 (Fourth Judicial Dist. Feb. 16, 1850} pursuant fo
the contract executed between the State and Company implementing the
terms of 1.0, 4% 61-533 and 61-540.

4. The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with & pricrity date prior to October 1, 198B4.

5. The portion of Right Nosg. 062-0100, 02-2001a4, 02-2Z001B, 02-20322,
G2-20328, 02-2036, 02-2056&, 02-2057, 02-205%, 02-2060, 02-2064,

02-2065, 02-4000A, 02-4000B, 02-4001R, 02-4001R, 02-10135, 36-2013,
36-2018, 26-2026, 37-2128, 37-2471, 27-2472, 37-2070%, and 37-20710,

in excess of the amcunts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governcr, for the use and benefit of the
users of water for power purpeoses and of the pecople of the state of

Ideho a= provided for in the contract entered intoc by the governor, the
attorney general and the Idaho Power Company on October 25, 1984

{Swan Falls Agreement) and ratified by the Tdaho Legislature by Idaho

Code § 42-203B({5}.

6. For purposes of administration of Water Rights Nos. 02-0100,
02~-200124, 02-20018B, 02-2032A, 02-2032B, 02-2036, 02-2056, 02-2057,
02-2058, 02-2060, 02-2064, 02-2065, 02-40C0A, 02-4000B, 02-40013,
02-40018, 02-10135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-20709 and 37-20710 no portion of the waters of the Snake
River or surface cor ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The required minimum daily flows at
the Milner gauging station shall remain as zero CFS for purposes of
administration. The Milner gauging station is located at Latitude 42° 31'41"°,
Longitude 114° 01°0&" (revised), (NADB3), in SW1/4 NE1l/4 of Section 23
in Township 10 Scuth, Range 21 East, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile £38.7.

7. As provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights at american Falls,

Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofar as and nc farther than the rights allowed and
granted teo the United States to store and use water as provided in said
contract of June 15, 1823, may interfere with any rignts of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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IDAHO DEPRRTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTE RCQUIRED UNDER STRTE LAW

RIGHT NUMRBER:

NAME AND ADDRESS:

SOURCE:
QUANTITY:

PRIORITY DATE:

POINT GF
DIVERSION:

PURFOSE AND
FPERIOD OF USE:

PLACE OF USE:

2-2064

Legal Title
STATE OF IDAHO
STATEHOUSE

PO BOX 83720
BOISE ID B2720

Although the name of the State of Idaho appears in the Name and Address
section of this partial decree, legal title is held in trust by the

State of Idaho, for the use and benefit of the user of the water, Idaho Power
Company, for power purposes and the people of the State of Idaho,

pursuant to the Swan Falls Agreement and Idaho Code 542-203R,

Equitable title
IDAHO POWER CO

PO ROX 70

BCISE ID 83707

Bguitable title

STATE OF IDAMC, in and for the people of the Stazte of Idaho
STATEHOUSE

PO BOX B3720

ROISE ID B3720

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
12,000.000 CFE

12,000 CT5 is held in trust for the use and benefit of the user of the water
for power purposes, and of the people of the State of Idaho.

The guantity of this right is further defined below in “Other Provisions
Necesgary for Definiticn and Administration of this Water Right.”

09/04/2947

T06S RLZE 87 SWHESE Lot 5 Within GOODING County
TOES R1ZE §7 SWNESE Lot 10 Within ELMORE County

EURPOSE OF USE EERIQD OF USE UANTITY
POWER 0i/01 12/31 12,000.00C CFS

Power generation is at the Bliss Dam Power Plant.

POWER in GOODING County

TO6S RIZE 807 Lot 5

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1£12(6), Idahc
Code.
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1. Right Hos. 02-0100, D2-2001h, D2-2001%, D2-2032h, 02-20328,
¢2-2036, 0Z-20%6, 02-2057, 02-208%8, 02-2060, 02-20&64, 02-2065%,
02-4000A, 02-40008, 02-4001A, 0Z-4001B, 02-10135, 26-Z013, 3A-2018,
36-2026, 37-2128, 37-2471, 37-2472, 27-20708, and 37-2071i0 entitle the
Company to unsubordinated average daily fiows of 3800 CF5 from April 1

to October 31, and 5600 CFS from November 1 to March 31, both to be
measured at the Murphy U.5.6.5. gauging station immediately below

Swan Falls. These flows are not subject to depleticon by Jjunior water right

halders. |Exceptions to the Company’ = unsubcrdinated average daily
flows are listed below in paragraphs 2 through 5.) The Murphy gauging
staticn iz located at latitude 43° 177 31¥, Langitude 116° 257 12%, in ToLE,

ROIW, £35, NWNESE, Boise Meridian, Ada County Hydrologic Unit
17050103, on the right bank 4.2 miles downstream from Swan Falls
Power plant, 7.5 miles NE of Murphy, at river mile 453.5.

2. Right Neos. 02-01G0, 02-2001A, 02-2001B, 02-2032A, 02-2032E,

02-2036, 02-2056, 02-2057, 02-2053, 02-2060, 02-2064, 02-2065,

02-4000A, 02-400CE, 02-40012, 02-4C01B, 02-10135, 36-2013, 36-201g,
36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710, when

used in combination in amounts specified sbove shall be subordinate to
subsequent beneficial upstream uses upon appreval of such uses by the
Idaho Department of Water Resources in accordance with 3State law

unless the depletion viclates the flows set forth in paragraph 1. Average
daily flow, as used herein, shall be based upon actual flow conditions:
thug, any fluctuations resulting from the operation of Company facilities
shall not be considered in the calculation cf the minimum dailly stream
flows set forth herein.

3. The rights listed in parsgraphs 1 and 2 above are subordinate to the
water rights of those persons dismissed from Idaho Power Co. v State of
Idaho, Case No. 81375 {Fourth Judicial Dist. Feb. 16, 1990) pursuant to
the contract executed between the State and Company implementing the
terms of T.C. §8 61-539 and 61-540.

4, The rights listed in parvagraphs 1 and 2 above are subordinate to those
water rights with a priority date prior to October 1, 1984,

5. The portion of Right Nog. 02-01i60, 02-2001A, 0Z-2001B, 02-20324,
02-20328B, 02-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2084,

02-2065, 02-40C0A, 02-4000B, 02-4001A, 02-4001R, 02-10135, 36-2013,
36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governor, for the use and benefit of the
users of water for power purposes and of the people of the state of

Tdaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Power Company on October 25, 1584

{Swan Falls Agreement) and ratified by the Idaho Legislature by Idaho

Code § 42-203B(5).

&. For purposes of administration of Water Rights Nos, 02-0100,
¢2-2001A, 02-2001B, 02-2032A, 02-2032B, 02-2036, 02-2056, 02-2057,
02-2058, 02-2060, 02-2064, 02-2065%, 02-4000A, 02-4000B, 02-4001A,
02-40018B, 02-10135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
37-2472, 37-2070% and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstrean
from Milner Dam shall be considered. The required minimum dzily flows at
the Milner gauging station shall remain as zero CFS for purposes cof
administration. The Milper gauging station is located at Latitude 42° 31°41”,
Longitude 114° 01'06" (revised), (NADS3), in SW1/4 NEL/4 of Section 29
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
nighway bridge at Milner, 0.4 miles downstream from Milner Dam, angd at
mile 638.7.

7. ks provided in the Contract Between the United Statez of America and
the Idaho Power Company Relative to Power Rights at American Falls,

Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the zame

may be located inscofar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of June 15, 1923, may interfere with any rights of the Company
at. any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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IDAHO DEPARTMENT OF WATER RESQURCE:
RECOMMENDED WATER RIGHTSZ ACQUIRED UNDER 5T

RIGHT NUMBER: 2-2065

NAME AND ADDRESS: Legal Title
STATE OF IDRHO
STATEHOUSE
PO BOX B3720
BOISE ID B3720

Rlthough the name of the State of Idaho appears in the Name and Address
section of this partlzl decree, legal title is held in trust by the

state of Idaho, for the use and benefit of the user of the water, Idaho Power
Company, for power purposes and the people of the State of Idaho,

pursuant to the Swan Palls Agreewent and Idaho Code §42-Z03B.

Equitable title
IDEHO POWER CO

2P0 BOX 10

BOISE ID 83707

Eguitable title

STATE OF IDRHO, in and for the people of the State of Idaho
STATEHRQUSE

PO BOX 83720

BOISE ID 83720

SOURCE: SHAKE RIVER TRIBUTARY: COLUMRBIA RIVER
QUANTITY : 3,000.000 CFS

3,000 CPS ig held in trust for the use and henefit of the user of the water Zor
power purposes, and of the people of the State of Idaho.

The quantity of this right is further defined belew in "Other Provisions
Necessary for Definition and Administration of this Water Right.”

PRIORITY DATE: 12/11/1947
POINT CF
DIVERSION: T06S R12E S7 SWNESE Lot 5 Within GOODING County

T06S RL2E S7 SWNESE Lot 10 Within ELMORE County

PURPOSE AND
PERIOD OF USE:
PURPOSE QF USE PERIOD OF USE UANTITY

POWER 01/01 12/31 3,000,000 CFS

Power generation is at the Bliss Dam Power Plant.

PLACE OF USE: POWER in GOODING County
TGES R12E §07 Lot 5 NESE
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partizl decree is subject to such generzl provisions necessary for

the definition of the rights or for the efficient administration of the water
rights a5 may be ultimately determined by the Court at a point in time no
later than the entry of 2 final unified decree. Section 42-1412(6), Idaho
Code.
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i. Right Nos. 02-0100, 0Z-2001x, C2-ZOOLR, 02
02-2(36, 02-2056€, 02-2057, 02-205%, 02-2080,

02-4000&, 02-40002, 02-400:h, 02-400LB, C2-101
36-2026, 37-2128, 37-2471, 37-2472, 37-20708,

to October 31, and 5600 CFS from November 1 to March 31, both to be
measured at the Murphy U.S$.G.8. gauging station immediately below

Swan Falls. These flows are not subject to depletion by junicr water right
holders. {Exceptions to the Company’'s unsubordinated average daily

flows are listed below in paragraphs 2 through 5.) The Murphy gauging
station is located at latitude 43° 17’ 31", Longitude 116° 25° 12", in TOiS,
ROLW, €35, NWNESE, Boise Meridian, Ada County Hydrologic Unit

17050103, on the xight bank 4.2 milesg downstream from Swan Falls

power plant, 7.5 miles NE of Murphy, at river mile 453.5.

2. Right Nos. 02-0100, 02-2001A, 02-2002E, 02-20322, 0Z2-20323B,

02~2036, 02-2056, 02-2057, 02-205%, 02-2060, 02-2064, (G2-2065,

02-4000AR, 02-4000E, 02-4001A, 02-4003B, 02-1G135, 36-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710, when

used in combination in amounts specified above shall be subordineste to
subsequent peneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion wviclates the flows set forth in paragraph 1. Average
daily flow, as used herein, shall be based upon actual flow conditions;
thus, any fluctuations resulting from the cperation of Company facilities
shall not be considered in the calculation of the minimum daily stream
flows set forth herein.

3. The rights listed in paragraphs 1 and 2 zbove are subordinate to the
water rights of those perscns dismissed from Idaho Power Co. v State of
Idaho, Case No. 81375 {Fourth Judicizl Dist. Feb. 16, 18%0) pursuant to
the contract executed between the State and Company implementing the
terms of I.C, §§ £1-539 and 61-540.

4. The richts listed in paragraphs 1 and 2 zbove are subordinate to those
water rights with a priority date prior to Cctober 1, 1584,

5. The portion of Right Nos. 92-0100, 02-2003A, 02-2001B, 02-20323,
02-2032B, (02-2036, 02-2056, 02-2057, 02-2059, 02-2060, (2-2064,

02-2065, 0D2-4000A, 02-4000B, 02-4001A, U2-4001R, 02-10135, 36-2013,
36-2018, 36-2026, 37-2128, 37-24%71, 37-2472, 37-20709, and 37-20710,

in excess of the amounts set forthk in paragraph 1 are held im trust by the
state of TIdazho, by and threough the governor, for the use and benefit of the
users of water for power purposes and of the people of the state of

idaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Power Company on October 25, 1984

{Swan Falls Agreement) and ratified by the Idaho Legislature by Idaho

Code § 42-203B{5).

6. For purposes of administraticn of Water Rights Nos. 02-0100,
02-2001A, 02-2001B, 02-2032A, 02-2032B, 02-2036, 02-2056, 02-2037,
02-2089, 02-2060, 02-2064, 02-2065, 02-4000Aa, 02-40008, 02-4001A,
02-4001B, 02-106135, 36-2013, 36-2018, 36-2026, 37-2328, 37-2471,
37-2472, 37-20709 and 37-20710 no portion of the waters of the Snake
River or surface or ground waber tributary to the Snake River upstream
from Milner Dam shall be considered. The required minimum daily flows at
the Milner gauging station shall remain as zeroc CFS for purposes of
administration. The Milner gauging station is located at Letitude 42° 31°41”,
Longitude 114° 01'06" (revised}, (NADS3), in 3Wl/4 NEX/4 of Section 29
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream fxom the
hignway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile £38.7.

7. ks provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights at American Falls,
Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of June 15, 1923, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLARIM - License
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12/28/2008

IDAMO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER S5TATE LAW

RIGHT NUMRBER: 2-4000R
WAME AND ADDRESS: IDRHO POWER CO
PO BOX 70
BOISE ID 83707
SOURCE: SNARE RIVER TRIBUTARY: COLUMBIA RIVER
QUANTITY : 1,840.000 CFS )
PRIORITY DATE: 01/17/1900
POINT OF
DIVERSION: TQ2% RC1E 818 SESWSE Lot 10 Within OWYHEE County

TO2S ROIE S18 NWSESE Lot 11 Within ADA County

FPURPOSE AND
PERICD OF USE:

DURPQSE OF TSE PERICD OF USE QUENTITY
POWER 11/01 03731 1,B840.000 CFS
D&/01 16731 1,750.000 CFS

Power generation iz st the Swan ralls Power Plant,

PLACE OF USE: POWER in ADA County

TOZ5 RO1E 518 Lot 11 SESE
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partiazl decree ig subject to such general provisicns necessary for

the definition of the rights oy for the efficient administration of the water
rights as may be ultimately determined by the Court at a peint in time no
later than the entry of 2 final unified decree. Section 42-141:21{6), Idaho
Code .

1. Right Nos. 02-0100, 02-2001A, 02-2001B, 02-20322A, 02-2032B,

02-2036, 02-2056, 02-20%7, 02-2059, 02-2060, 02-2064, 02-2065,

0D2-40D0A, 02-4000B, 02-4003A, 02-4001B, 02-10135, 36-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710 entitle the
Company to unsubordinated average daily flows of 3900 CFs from April 1

ta Qctober 31, and 5600 CFS from November 1 to March 21, both to be
measured at the Murphy U.S.G.S. gauglng station immediately below

Swan Falls. These flows are not subject to depletion by junior water right
holders. {Exceptions to the Company's unsubordinated average daily

flows are listed below in paragraphs 2 through 5.) The Murphy gauging
station is located at latitude 43° 17’ 31", Loagitude 116° 257 12", im TO1S,
RO1W, S35, NWNESE, Boise Meridian, Ada County Hydrologic Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles NE of Murphy, at river mile 4853.5.

2. Right Nos. 02-0:00, 02-2001A, 02-2001B, 02-2032A&, 02-2032F,

02-2036, 02-20586, 02-2057, 02-205%, 02-2060, 02-2064, 02-2065,

02-4000A, 02-40008, 02-4001A, 02-400Q3:B, Q02-10135, 36-2012, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710, when

used in combinaztion in amounts specified above shall be subordinate to
subszequent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion viclates the flows set forth in paragraph 1. Average
daily flow, as used herein, shall be based upon actual flow cenditicns;
thus, any fluctustions resulting from the operation of Company facilities
shall not be considered in the calculation of the minimum daily stream
flows set forth herein.
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3. The rights listed in parvagraphs I and 2 zbove are subordinate to the
water rights of theose perscns diswmissed from Idaho Power Co. v State of
Idaho, Case No. 81375 (Fourth Judicial Dist. Feb. 16, 1%90) pursuant to

the contract executed between the State and Company implementing the
terms of T.C, 5§ 631-539 and 61-540.

4. The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with a priority date pricr to October i, 1984,

5. The portion of Right Noz. 02-0100, 02-20012, 02-2001B, 02-2032A7,
02-20328, 02-2036, 02-2086&, 02-2057, 02-2089%9, 02-2060, 02-2064,

02-2065, 0Z-4000R, 0Z-4000R, 02-40032, 02-4001B, 02-10135, 36-2013,
36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710,

in excess of the amounts szet forth in paragraph 1 are held in trust by the
state of Idaho, by and through the governor, for the use and benefit of the
users of water for power purposes and of the people of the state of

Idaho a5 provided for in the contract entered into by the governor, the
atterney general and the Idaho Power Company on October 235, 1384

{Swan Falls Agreement) and ratified by the Idaho Legislature by Idaho

Code 8 42-203B(5).

6. For purposes of administration of Water Rights Nos, 02-0100,
Q02-20012, 02-2G01iB, 02-2032A, 02-2032B, 02-2026, 02-2056, 02-2057,
02-2058, 02-2060, 02-2064, 02-206%, 02-4000A, 02-4000B, 02-40013,
02-40018B, 02-10135, 36-2012, 36-2018, 26-2026, 37-2128, 37-2871,
37-247%, 37-2070%3 and 37-20710 no porticn of the waters cof the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considersd. The regquired minimum daily flows at
the Milner gauging station shall remain as zero CFS for purposes of
administration. The Milner gauging station is located at Latitude 42° 31/41",
Longitude 114° 01'06" {revised), [NADB3), 1in EWi/ /4 NE1/4 of Section 29
in Township 10 South, Range 21 Fast, Roise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, 0.4 miles downstream from Milner Dam, and at
mile £38.7,

7. As provided in the Contract Between the United States of fmerica and
the Idaho Power Company Relative to Power Rights at American Falls,

Idaho, dated June 15, 1823, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located insofar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of June 13, 1923, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERTAL: RASIS OF CLAIM - License
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IDAHD DEPARTMENT OF WATER RESQURC
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LRW

RIGHT NUMBER: Z-40008

NAME AWD ADDRESS: Legal Title
STATE QF IDAHO
STATEHCUSE
PO BOX B3720
BOISE TP 83720

Rlthough the name of the State of Idsho appears in the Name and Address
section of this partial decree, legal title is held in trust by the

State of Idaha, for the use and benefit of the user of the water, Idaho Power
Company, for power purposes and the pecple of the State of Idaho,

pursuant to the Swan Falls hgreement and Idaho Code §42-203B.

Eguitable title
IDAHO POWER CO
PO BOX 70

BOISE ID B3707

Egueitable title

STATE OF IDARHC, in and for the people of the State of Idaho
STATEHOUSE

PO ROX 83720

BOISE ID B3720

SOURCE - SNAKE RIVER TRIBUTARY: COLUMEBIA RIVER
QUANTITY : 80.000 CFS

50 CFS is held in trust for the use and benefit of the user of the water for
power purposes, and of the people of the State of Idaho.

The quantity of this right is further defined below in “Cther Provisions
Necessary for Definition and Administration of this Water Right.”

PRIORITY DATE: G1/17/18C0
POINT OF
DIVERSION: TO2S ROLE Si8 SESWSE Lot 10 Within OWYHEE County

TO28 ROIE S18 WWSESE Lot 11 Within ADA County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USHE PERIOD OF USE QUANTITY
POWER 04/01 10/31 80.000 CFS

Power generation is at the Swan Falls Power Plant.

PL.ACE OF USE: POWER in ADA County
TOZ5 ROLIE S1R Lot 11 SESE
OTEER PROVISTONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administrastion of the water
rights as may be ultimately determined by the Court at a point in time no

later than the entry of a final unified decree. Section 42-1412(6}, Idsho
Code.
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1. Rignt Nos. 02-0208, 02-2001a, 02-Z00IE, 02-2832K, 02-20328,

02-2036, 02-2056, 02-2057, 02-205%, 02-2060, 02-2064, 02-2065,

02-4000A, 02-40008, 02-4001A, G2-400LE, 0z-103125, 36-2013, 36-2018,
36-2026, 37-23128, 37-2471, 37-2472, 37-2070%, and 37-207:0 entitie the
Company to unsubordinated average cdaily flows of 3300 CF5 from April 1

o October 21, and 5600 CFS from November 1 te March 31, both to be
measured at the Murphy U.S.G.S8. gavging station immediately below

Swan Falls. These flows are not subiject to depletion by junier watex right
nolders. (Exceptions to the Company’s unsubordinated average daily

flows are listed below in paragraphs 2 through 5.} The Murphy gauging
station is located at latitude 43° 17’ 31", Longitude 116° 257 127, in TO1S,
RO1W, 835, NWNESE, Boise Meridian, Ada County Hydreologic Unit

17050103, on the right bank 4.2 miles downstream from Swan Fallis

Power plant, 7.5 miles NE of Murphy, at river mile 453.5.

2. Right Nos. 02-0100, 02-2001k, 02-20013, 02-2032A, 02-2032E,

0D2-2036, 02-2056, 02-2057, 02-205%, 02-2060, 02-2064, 02-2065,

G2-40002, 02-4000R, 02-2001a, 02-4001B, G2-10135, 36-2013, 36-2018,
16-2026, 37-2128, 37-2471, 37-2472, 27-2070%, and 37-20710, when

used in combination in amounts specified above shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion violates the flows set forth in paragraph 1. Average
dailyv flow, as used herein, shall be based upon actual flow conditicons;
thus, any fluctuations resulting from the operation of Company facilities
shall not be considered in the caleulation of the minimum daily stream
flows set forth herein.

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
water rights of those persons dismissed from Idaho Power Co. v State of
ITdaho, Case No. 81375 (Fourth Judicial Dist. Feb, 16, 1380} pursuant to
the eontract executed between the State and Company implementing the
rerms of I.C. §§8 61-539 and 61-540.

4. The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with & priority date prior to Octcbker 1, 1984.

5. The portion of Right Nos. 02-0100, 02-200IA, 02-2001R, 02-2032A,
02-2632B, 02-2036, 02-2056, 02-2057, 02-2059, (2-2060, 02-2064,

02-2065, 02-4000A, 02-4000B, 02-4001A, 02-4001E, 02-10135, 36-2013,
36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-20710,

in excess of the amocunts set forth in paragraph 1 are held in trust by the
state of Idaho, by and thrcugh the governor, for the use and benefit of the
users of water for power purposes and of the psople of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the Idaho Powsr Company on October 25, 1984

{Swan Falls Agreement) and ratified by the Tdaho Legislature by Idaho

Code § 42-203B(5}.

6. For purposes of administration of Water Rights Nos. 02-0100,

062-2001A, 02-2001R, 02-2032A, 02-2032B, 02-2036, 02-2056, 02-2057,
02-205%, 02-2060, 02-2064, 02-2065, 02-4000A, 02-4000B, 02-4001A,
02-4001B, 02-10135, 36-2013, 36-2018, 36-2026, 37-2128, 37-2471,
17-2472, 37-20709 and 37-20710 nc portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstreanm
from Milner Dam shall be considered. The required minimum daily flows at
the Milnmer gauging station shall remain as zero CFS for purposes of
administration. The Milner gauging station is located at Latitude 42° 31'41",
Longitude 114° 01°'06” [revised), (NAD83), in SW1/4 WEI/4 of Section 2%
in Township 10 Scuth, Range 2i East, Bolse Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milner, ¢.4 miles downstream from Milner Dam, and at
mile €638.7.

7. Bs provided in the Contract Between the United States of America and
the Jdasho Power Company Relative te Power Rights at American Falls,

Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever peints and in whatever counties the same

may be located insofar as and no farther than the rights azllowed and
granted to the United States to store and use water as provided in said
contract of June 15, 1923, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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TBEE0 DEPARTMENT OF WATER RESCOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LEW

RIGHT NUMBER:
NAME AND RDDRESS:

SOURCE:
QUANTITY :
PRICRITY DATE:

POINT CF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

2-4001A

IDAHO POWER CO
PC BOX 70
BOISE ID 83707

SNAKE RIVER TRIBITARY: COLUMBIZ RIVER
1,460.000 CFS
04/17/1900

TO2S RO1E 838 SESWSE Lot 10 Within OWYHEE County
TO25 ROLE 518 NWSESE Lot 13 Within ADA County

PURPOSE QF USE PERIOD OF USE UANTITY

POWER 11/01  03/31 1,460.000 CFS

Power generation iz at the Swan Falls Power Plant.

POWER in ADA County

T028 ROIE 8218 Lot 11 SESE

OTHER PRCVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree 1s subject fo such general provisicns necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a poeint in time no
later than the entry of a final unified decree. Secticn 42-14121{&8), Idaho
Code.

1. Right Nos. 02-0100, 02-2001A, 02-2001B, 02-20322, 02Z-2032B,

02-2036, 02-2056, 02-2057, 02-2053, 02-2060, 02-2064, 02-2065,

02-4000A, D2-4000B, 02-4001A, 02-4001B, 02-1i0135, 26-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710 entitle the
Company to unsubordinated average daily flows of 3900 CFS from April 1

to October 31, and 5600 CFS from November 1 to Maxch 31, both to be
measured at the Murphy U.S$.G.S$. gauging station immediately below

Swan Falls. These flows are not subject to depletion by junicr water right
holders. (Exceptions to the Company's unsubordinated average daily

flows are listed below in paragraphs 2 through 5.) The Murphy gauging
station is located at latitude 43° 17’ 31", Longitude 116° 23’ 127, in TO1S,
R01W, 535, NWNESE, Boise Meridian, Ada County Hydrologic Unit

17050103, on the right bank 4.2 miles downstream from Swan Falls

Power plant, 7.5 miles NE of Murphy, at river mile 453.5.

2. Right Nos. 02-0100, D2-2001R, 02-2001B, 02-203ZA, 02-2032B,

0z-2036, 02-2056, 02-2057, 02-205%, 02-2060, 02-2064, 02-2065,

02-4000A, 02-4000B, 02-4001A, 02-4001B, 02-10135, 36-2013, 36-2018,
36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and 37-206710, when

used in combination in amounts specified above shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance with State law

unless the depletion viclates the flows set forth in paragraph 1. Average
daily flow, am used herein, shall be based upon actual flow conditions;
thus, any fluctuations resulting from the cperation of Company facilities
shall not be considered in the calculation of the minimum daily stream
flows set forth herein.
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3. The rights listed in peragraphs 1 and 2 zbove are subordinate
water rights of those persons dismisgsed from Idaho Powezr Co. v 5t
idaho, Case No. 81375 {Fourth Judicial Dist. Feb. 16, 13%0) pursuant to
the contract executed between the State and Company implementing the
terms of I.C. 8§ 61-532% and 561-540.

4. The rights listed in pavagraphs 1 and 2 sbove are subordinate teo those
water rights with a priority date pricr to October 1, 1584.

5. The portion of Right Nos. 02-0100, 02-2001A, 02-2001B, 02-2032A,
02-20328, 02-2036, 02-2056, 02-2057, 0Z-20398, 02-2060, 02-2064,

02-2065, 02-4000a, 02-4000B, 02-4001A, 02-4001B, 02-30135, 36-2013,
36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-2070%, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
ztate of Idaho, by and through the governor, for the use and benefit of the
users of water for power purpeses and of the peoples of the state of

Idaho as provided fer in the contract entered into by the governor, the
attorney general and the Idaho Power Company on October 25, 1984

{Bwan Falle Agreement) and ratified by the Idshe Legislature by ITdsho

Code § 42-203B(5).

&. For purposes of administration of Water Rights Nes. 02-0100,
G2-200%A, 02-2001B, 02-2032A, 02-2032B, 02-2036, 02-20558, 02-2057,
02~-205%, 02-206G, 02-2064, 02-2065, 02-400G0A, 02-400CB, 02-4001A,
02-40018, 02-10135, 36-320%3, 36-201B, 36-2026, 37-2128, 37-2471,
37-2472, 37-2070% and 317-206710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considerxed, The reguired minimum daily flows at
the Milner gauging station shall remain as zerc CFS for purposes cf
administracion. The Milner gauging station is locatred at Latitude 42° 317437,
Longitude 114° 0L’ 06" (revised), (NADS3}), in SW1/4 NELl/4 cf Section 28
in Township 10 South, Range 2@ East, Boisge Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bhank 200 ft downstream from the
nighway bridge =t Milner, 0.4 miles downstream from Milner Dam, and at
mile 638.7.

7. As provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights at American Falls,

idaho, dated June 15, 15%23, the Company limited its power water rights on

the Snake River at whatever points and in whatever counties the same

may be located inscfar az and no farther than the rights allowed and
ranted to the United States to store and use water as previded in said
contract of June 1%, 1923, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License
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12/28/2006

TDRHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACOUIRED UNDER STATE LBW

RIGHT NUMBER: 2~40018

NAME AND ADDRESS: Legel Title
STATE OF IDAHO
STATEHOUSE
PO BOX 83720
BOISE ID 83720

Although the name of the State of Idaho appears in the Name and Address
section of this partial decree, leagsl title is held in trust by the

State of Idaho, for the use and benefit of the user of the water, Idaho FPower
Company, for power purposes and the people of the State of Idzho,

pursuant to the Swan Falls Agreement and Idaho Code §4Z-203B.

Eguitable title
IDAHO POWER CO

PO BOX 70

BCISE ID 83707

Bguitabkle tiftle

STATE OF IDAHC, in and for the people of the State of Ideho
STATEHOUSE

PO BOX 83720

BOTISE ID B3720

SOURCE: SNAKE RIVER TRIBUTARY : COLUMBTA RIVER
QUANTITY 1,460.000 CFS

1,460 CF3 ig held in trust for the use and bhenefit of the user of the water for
power purposes, and of the people of the State of Idaho.

The quantity of this right is further defined below in “Other Provisions
Necessary for Definition and Administration of this Water Right.”

PRIORITY DATE: 04/17/1900
POINT OF
DIVERSION: T028 ROIE S18 SESWSE Lot 10 Within OWYHEE County

T02S ROIE S18 NWSESE Lot 11 Within ADA County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE UANTITY
POWER g4a/01  10/31 1,460.000 CFS

Power generation is at the Swan Falls Power Plant.

PLACE OF USE: POWER in ADA Countv
TO2S ROLE 518 Lot 11 SEEE

OTHER BROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATICN OF THIS WATER RIGHT:

Tnis partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administratiocn of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of 2 final unified decree. Section 42-1412(6), Idahc
Code,
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1. Right Nos. 02-0100, 02-2001%, 02-ZG01E, GZ-2022ZR, 02-2032B,

02-20268, 02-20506, 02-2057, D2-205%8, 02-Z0E0, 0E-2064, 0Z-2003,

02-40002, 02-4000B, 02-40012, 02-40018, 02-10325, 34-2013, 36-2018,
36-2026, 37-2128, 27-2471, 317-2472, 37-20709, and 37-207i0 entitle the
Company to ungubcrdinated average daily flows of 2900 CFS from April 1

to October 31, and 5600 CFS from November 1 to March 31, both te be
measured at the Murphy U.S5.¢.5. gauging station immediately below

Swan Falls. These flows are not subject to depletion by junicr water right

holders. (Exceptions to the Company’s unsubordinated average daily
fiows are listed below in paragraphs 2 through 5.) The Murphy gauging
station is located at latitude 43° 17’ 31*, Longitude 116° 25 127, in TO01S,

RO1W, S35, NWNESE, Boise Meridian, Ada County Hydrologic Unit
17050103, on the right bank 4.2 miles downstream from Swan Falls
Power plant, 7.5 miles NE of Murphy, at river mile 4£53.5.

2. Right Nos. 02-0100, 02-2001Z, 02-2001B, 02-2032zAa, 02-20322B,

02-2036, 02-2056, 02-2087, (02-2058, 02-2080, 02-2064, D2-2065,

02-4000A, 02-4000B, 02-4001A, 02-4001B, 02-10135, 36-~2013, 36-2018,
36-2026, 37-2128, 37-24731, 37-2472, 37-20708, and 37-2071C0, when

used in combination in amounts specified above shall be subordinate to
subsequent beneficial upstream uses upon approval of such uses by the
Idaho Department of Water Resources in accordance witia State law

unless the depletion vialates the flows set forth in paragraph 1. Average
daily flow, as used herein, shall be based upon actual flow conditions;
thus, any fluctuations resulting from the operation of Company facilities
shall not be considered in the caleulaticn of the wminimom daily stream
flows set forth herein.

3. The rights listed in paragraphs 1 end 2 above are subordinate to the
water rights of those persons dismissed from Idaho Power Co. v State of
Idaho, Case No. 81375 (Fourth Judicial Dist. Feb. 16, 1990) pursuant to
the contract executed between the State and Company implementing the
teyms of I.C. E§ 61-539 and £1-540.

4, The rights listed in paragraphs 1 and 2 above are subordinate to thosa
water rights with a pricrity date prior to October 1, 1984.

5. The portion of Right Nos. 02-0:00, 02-2001A, 02-2001B, 02-2032A,
02-20328, 02-2036, D2-2056, D2-2057, 02-2088, 02-2060, 02-2064,

02-2065, 02-4000A, 02-4000B, 02-4001A, 02-4001B, 02-10135, 36-2013,
36-2018, 36-2026, 37-212B, 37-247%i, 37-2472, 37-20709, and 37-20710,

in excess of the amounts set forth in paragraph 1 are held in trust by the
state of Idahc, by and through the governor, for the use and benefit of the
users of water for power purposes and of the people of the state of

Idaho as provided for in the contract entered into by the governor, the
attorney general and the ldaho Power Company on October 25, 1984

(swan Falls Agreement) and ratified by the Idaho Legislature by Idaho

Code § 42-203B(5).

6. For purposes of administraztion of Water Rights Nes. 02-0100,
0z2-2001A, $2-2001B, 02-2032A, 02-2032B, 02-2036, 02-2056, 02-2057,
02-2059, 02-2060, 02-2084, 02-2065, 02-4000A, 02-400CE, 02-4001A,
02-4002B, 02-10135, 36-2013, 36-20318, 36-2026, 37-2128, 37-2471,
37-2472, 37-20709 and 37-20710 no portion of the waters of the Snake
River or surface or ground water tributary to the Snake River upstream
from Milner Dam shall be considered. The reguired minimum daily flows at
the Milner gauging station shall remain as zero CFS for purposes cf
administration. The Milner gauging station is located at Latitude 42° 317417,
Longitude 114° 03'06” (revised), (NADB3), in SW1/4 NE1/4 of Section 29
in Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on left bank 200 ft downstream from the
highway bridge at Milney, 0.4 miles downstream from Milner Dam, and at
mile 638.7.

7. As provided in the Contract Between the United States of America and
the Idaho Power Company Relative to Power Rights at Bmerican Falls,
Idaho, dated June 15, 1923, the Company limited its power water rights on
the Snake River at whatever points and in whatever counties the same

may be located inscfar as and no farther than the rights allowed and
granted to the United States to store and use water as provided in said
contract of Junme 15, 19823, may interfere with any rights of the Company
at any lower points on the Snake River.

EXPLENATORY MATERIAL: BASIS OF CLAIM - License
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Water Hight: 37-2128, 37-2471
37-2472, 37-20789 and 37-20710

In Re SRBA

Case No. 39574
: NOTICE OF COMPLETED

ADMINISTRATIVE

PROCEEDING

ST N

IDWR has completed the following administrative proceeding:

] Address change

X

Substitution of Party
] Split of water right X Change in ownership
(] 1cg42222
N Point of diversion L] Place of use
] Period of use (] Nature of use
L] Split of water right 1 Change in ownerskip

b Other: Due to the change of ownership, additionzl conditions under the Quantity element
were added clarifying the ownership of the quantity of water. The change of ownership also split
claims 02-2032, 02-400¢ and 02-4001 into A and B portions, which were reported in the Basin (02
Director’s Report filed on December 29, 2006. Paragraphs 1, 2 and 5 under “Other provisions
necessary for definition or administration of this water right™ have been modified to replace 62-
2032, 02-4006 and 02-4001 with 02-2032A, 02-2032B, (2-4000A, 02-4000B, 02-4001A and 02-4001B.

IDWR certifies that it has completed its investigation into the changes to the elements of the water
right(s) listed above as set forth in the attached Amended Director's Repori(s) for said water right(s). No
other changes have been made to the elements of these water right(s) except as set forth above.

IDWR has served copies of the Notice of Complered Administrative Proceeding and Amended
Director's Report(s) on the claimant(s), prior claimant(s) and all parties in the subcases affected, if any, as

reflected on the attached certificate of mailing.

DATED: L4787 Q«Zq_f\/m )

.
Signature of IDWR Representative

NOTICE OF COMPLETED ADMINISTRATIVE FROCEEDING PAGE i




CERTIFICATE OF MAELING

~1
Teertify that on "t)&bf’v./.nm . {SZOO?, 1 delivered the original and copies of this form,
ipcluding 2l attachments, to the fo}]owing/ persons, postage prepaid if required and addressed as follows:
V)
I. Original to:
Clerk of the District Court
Snake River Basin Adjndication
P.O. Box 2707
Twin Fallg, I3 83303-2707
1. Copies fe:
Clive Strong
Office of the Attorney General
P.O. Box 44444
Beise, ID 53711-4449
United States Dept of Justice
Environment & Natural Resource Div
550 W. Fort St. MSC 033
Boise, ID 83724
3. Copies to all parties to the subcase:
Siate of 1daho Idaho Power Co.
Statehouse Adam T. Devoe
P.O. Box 83720 James S. Lochhead
Boise, ID 83720 Brownstein Hyatt & Farber, P.C.
410 17" St., 22™ Floor
¥daho Power Co. Denver, CO 80202
JTames C. Tucker
P.O.Box 70 City of Pocatello
Boise, ID 83707 (Gary & Helen DeMoss
Josephine P. Beeman
John K. Simpson 409 W. Jefferson St.
Barkes Rosholt & Simpson LLP Boise, ID 83702

1010 W Jefferson Ste. 102
P.O.Box 2139
Boise, ID 83701-2139

7]
e Lo 5

Signature of person mailing this document

NOTICE OF COMPLETED ADMINISTRATIVE PROCEEDING PAGE 2




WHO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION COF WATER RIGHTS ACQUIRED URDER STATE LAW

RIGHT HWUMBER: 37-2128

MEME AND ADDRESS: Legal Titvle
STATE OF IDARHO
STATEROUSE
PO BOX B3720
BOISE ID #3720

rlthough the name of the State of ldahe appears in the Name and address
section of this pariial decree, legal title is held in trust by the

State of Idsho, for the use and benefit of the user of the water, Idaho Power
Company, for power purposes andéd the people of the State of Idahe,

pursuant to the Swan Falls sgreement and Idaho Code §42-2038.

Ecuitable title
IDRHO FOWER £0
PO RBOX TO

BOISE ID B37G7

Bouitable title
SPATE CF IDRHO, in and for the pesople of the State of Idsho
STRTERG -

BOISE ID B2720

SOURCE: COVE CREEK TRIBUTARY : MALAD RIVER
MELADR RIVER TRIBUTARY: SNARE RIVER

Point of injection and point of rediversion from the Malad River,
CUBNTITY : T400.000 CFS

700 CFS is held in trust for the use and Denefit of the user of thes water for
power purzcses, and of the peopnle of the State of idaho.

The guantity of this right is further defined below in “Other Provisicns

Waecessary for Definition or Bdministration of this Weter Right.”
PRIORITY DATE: 11/25/1%08
POINT OF DIVERSION:

TO6ES RIZE 825 SWSH Within GGODING County

TOES R13E 835 NENW Within GODODING County

TO65 RIZE 535 NENW Injection Within GOODING County

TLES RIZE 835 NENW Rediversion Within SOODING County

PURPOEE AND
PERIOD OF USE:

PURPOSE _OF USE PERIOD OF E UANTITY
POWER 170 12/23 700.000 CF3
PLACE OF USE: POWEE in GOODING County

T368 RIZE S27 Lot 2 SWSW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights cor for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
leter than the entry of & final unified decrse. Section 42-31412(8), Idzho
Code.

Notice of Completed Adwministrative Proceeding for 37-2128 1
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0275472040
TLRHC
RECOMMEWNDATION OF

STATE TAW

1. Right Wes. 0Z-0100, 02-20012, CZ-2001iE, 02-2032a, 02-2032B,

02-2038, 02-2056, 02-2057, 02-2055, 02-2U60, 02-2064, 02-20565,
(02-4000R, 02-4000B, 02-£0012, (2-40G18, 02-10135, 36-2013,

36-20G18, 36-2026, 37-2128, 37-247i, 37-2472, 37-20709, and 37-20710
erntitle the Company to unsubordinated average daily flows of 3900 CFS
Irom April 1 to October 31, and 5600 {FS from November 1 tg March 31,
both to be measursd at the Murphy U.S.6.%. gauging station immediately
below Swan Falls. These flows are not subject to depletion by junior
water right nolders. (Exceptions to the Company’'s unsubordinated
average daily flows are listed below in paragrap. through 5.} The
Murply geouging station is located at latit 317, Longitude 116°
257 1Z¢, in TDLIS, ROLW, S35, HWHESE, Bolse Meridian, Ada County
Hydrologic Unit 17050103, on the right bank 4.2 miles downstream Ifrom
Swan Palls Powsr plant, 7.9 miles NE of Murphy. at river mile 453.3.

2, Right Wos. 02-0100, G2-3D01R, 02-2001B, 02-2032A, 02-2022B,
02-2038, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-2065,
02-40008, D2-4DODR, 02-¢001A, 02-4001B, 02-10135, 36-2013,

36-2018, 26-2026, 37-23128, 37-2471, 37-2472, 37-20709,
37-20%%0, when used in rombination in amcunts specifisd above shail

ke subordinate to subsequent beneficizl upstream uses upon approvel

of such uses by the Idaho Department cof Water Resources in

accordance with State law unless the depletion violates the flows set
forth in paragraph 1. Average daily flow, as used herein, shall be based
upon actual flow conditions; thus, any fluctuaticns resulti from the
operation of Company fzcilities snhall not be considered in the caloulation
of the minimum dally stream {lows set forth herein,

3. The rights listed in paragraphs 1 and 2 above are subordinate tc the
water rights of thoge persons dismissed from Idzho Power Co. v State

of TIdaho, Cese No. Bi375 {Fourth Judicisl Dist. Feb. 16, 1%590) pursuant
to the contract executed between the State and Compeny implementing

the terms of 1.7, §8 £1-5329 and 61-540.

4. The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with a priority date pricr to October 1, 1984.

5. The portion of Right Nogs. 02-0100, 02-2001a, 02-20013, 02-2032A,
(02-2032B, 02-2036, 02-2056, 02-20657, 02-2059, 02-2060, 02-2064,

02-2085, 02-4000a, 02-4000B, 02-4001A, 02-4G01RBR, 02-10135,

36-2013, 36-201B, 26-2026, 37-2128, 37-2471, 27-2472, 37-20708%, and
37-20710, in excess of the amounts set forth in paragraph 1 are held in
trust by the state of Idszhe, by and through the governor, for the uge and
benefit of the users of water for power purpcses and of the psople of the
state of Idsho as provided fcr in the contract entered into by the governor
and the Idano Power Company on October 25, 198% and retified by the Idaho
Legislature by Idaho Code §42-203B(5}.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License

rower generation is at the Lower Malad Gorge Power Plant.

Notice of Completed Administretive Proceeding for 37-2128 2



IDEHG DERPARTMENT OF WATER RESOURCER

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STRTE LAW

RIGHT NUMBER

NAME AND ADRDRESS:

SOURCE:

QUANTITY :

FRIORITY DATE:

372471

Legal Titie
STATE OF IDARHO
STATEHCUSE

PO 50X B37z0
BOISE ID 83720

hlthough the name of the State of ”dgho appears in the Name snd hddress

zection of this pﬁr,aaﬁ dmcrees, le

title is held Lﬁ crust by the

State of Idshe, for the use and benefic o; the user of the weter, Idsho Power
Company, for power purposes and the people of the State of Idaho,

sursuant to the Swan Falls Agresment and Idaho Code E42-203B.

Equitable ticle
IDAHC POWER CC

PO BOX 10

BOISE ID &3707

Equitable titls

STETE OF IDABO. in and for the people of the State of Idsho
ETATEHOUSE

PO BUY 8372

BOISE ID 83720

CoOVE CREEK TRIBUTARY: MRLAD RIVER
MALAL RIVER TRIEUTARY: ]".Z'T"E HIVER

500,000 CFS

300 CFS is neld in trust for the use and benefit of the user of the water for

power purpcses, and of the people of the State of Ideho.

The guantity of this right is further defined below in “Other Provisions

Necessary for Definition or Administration of this Water Right.

(6571471046

POINT OF DIVERSTON:

PURPCSE AND
PERIOD OF USE:

PLACE QOF USE:

OTHER PROVISTONS

TO&6S R13E 525 SWEW Within GOODING County
TOES R13E B25 SWSW Within GOODING County

PURPOSE OF USE PERICD OF USE QUANTITY
POWER 1/61 Z3/31 500.000 CF8

POWER inp GOODING Couniv

3

065 R12

t=)

S35 NENW

NECESSARY FOR DEFINITIOK OR BDMINISTRATION OF THIS WATER RIGHT:

This partial decres is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rlghts as may be ultimately determined by the Court at a point in time no
iater than the entry of a final uwnified decree. Section 42-1412(6), Idsho

Code .

Notice of Completed Administrative Proceeding for 37-2471
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TREHG DEEBRTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STRTE LAW

1. Tight Nos. 02-0100, 02-20013, 02-2001E, 02-20322, 02-203ZB,
02-2036, 02-20%6, 02-2057, D2-205%, 02-2060, 02Z-2064, 02-2065,
02-40008, 02-4D00B, 02-4001a, 02-4001B, 02-10135, 36-2013,

56-2018, 36-2026, 37-212B, 37-2471, 37-2472, 37-20709, and 37-20710
entitlie the Compary to unsubordinated average daily flows of 2300 CFs
from zZpril 1 te October 31, and 58600 {FS from November 1 to March 21,
both to ba messured st the Marphy U.S5.G.5. gauvging station immediately
below Swan Falls. These flows are nob subiect to depletion by junior
water right holders. (Exceptions to the Company’'s unsubordinsted
sverage Gaily flows are listed below in paragraphs 2 through £.) The
Murphy gauging station is located at latitude 43° 177 317, Longi
25¢ 127, in TOIS, ROIW, 835, NWWESE, Boise Meridian, Ada County
Hydrologic Unirc 17050102, on the right bank 4.2 = s downstream from
Swan Falls Power plant, 7.5 miles WE of Morphy, &t p 5

[ {{\l*

iver mile 433.5.

2. Right Mos. 02-0100, C2-2001R, 02-2001B, 02-2032R, 02-20323,
G2-2036, D2-2056, (02-2087, D2-2059, 0Z-2060, 02-2064, 0Z-2003
02-4000h, 02-4000B, 02-400%a, 02-4003B, 02-10335, 36-2013,

36-2018, 36-2026, 37-2128, 27-3471, 37-247%2, 27-2070%, and
37-20710, when used in combination in amounts specified above shall
ne subordinate to subseguent beneficial upstream use n spproval
of such uses by the Tdabho Department of Water i
zocordance with Store low unlizss thse depletion viocia
forvh in paragraph 1. Averasge daily flow, &s used b

vpen sctual flow condiiions; thus, sny fluctustions resulting from the
cperation of Com facilities shzll not De considered in the calculation
of the minimum d stremn flows sat fTorth hereln,

(=
L)
o

N

the f

n, shall be based
i

3. The rights listed in paragraphs 1 and 2 zbove are subordinate to ths
water rights of those persons dismissed from Idsho Peower (o, v State

of Idehc, Case No. 81375 (Fourth Judicial Rist, Feb. 16, 1990} pursuant
to the contract executed between the State and Company implementing

the terms of T.C. 5§ 61-539 and 61-540.

4, The rights listed in paragraphs 1 and 2 asbove zre subordinate To those
water rights with a priority date prior to October 1, 1984,

5. The portion ¢f Right Nos. 02-0108, 02-2001a, 02-20018, 0Z-2032A,
D2-20328, 02-2036, 02-2056, 02-2057, 02-203%, 02-2060, 02-2064,

02-2065, (02-4000A, 02-4000B, D2-4001a, 02-4001B, 02-10135,

36-2013, 36-2018, 36-2026, 37-2128, 37-2471, 327-2472, 37-2070%, and
37-20710, in excess of the amounts set forth in paragraph 1 are held in
trust by the state of Idaho, by and through the governor, for the uss and
benefit of the users of water for power purposes and of the people oi the
state of Idaho as provided for in the coatract entered into by the governcr
and the Idaho Power Company on October 25, 1%85 and ratified by the Idaheo
Legislature by idaho Code §42-203B(5).

IXPLANATORY MATERIAL: BASIS OF CLAIM - License

Power generation is at the Upper Mzlad Gorge Power Planc,

Notice of Completed administrative Proceeding for 37-2471 Z




TLAR0 DEPARTHMENT OF WATER RESCOURCE

5
RECOMMENDEDION OF WATER RICHTS ACQUIRED UNDER S

GRslas 200

TATE I

[ex]
T

No)
=

RIGHT NUMBER: 37-z472

NEME LND RDDRESS: Legal Title
STATE OF IDAHD
STATEROUSE
PO OBOX R3T20
BOISE ID 83720

Although the name of the State of Idsho appears in the Name and iddress
section of this partial decree, legal title ie held in trust by the
Srate of Idaho, for the use and benefit of the user of the water, Ideho FPower
Company, Ifor power purposes and the people of the State of Idaho,
pursuant to the Swan Fells Agreement and Idaho Code §42-202E.

Bguiteble title
IDERO POWER CO
PO BOX 70

BOISE ID 83707

Eguitshla title

STATE OF IDRHO, in and for the people of the Stat

PO OBOXK 83720

BOISE ID 83720

SOORCE: MATED RIVE

QUANTITY : 650.000 CF3

E50 CFS is held in trust for the use and benefitc

power purpeses, and of the people of the State of Id

The guantity of thls right is further defined hel

TRIBUTARY: ENARKE RIVER

of &
Tdaho.

Necessary [or Definition or Administration of this Water Right.?

PRICRITY DATE: G5/14/1946
POINT CF DIVERSION:
T08S RIJE S35 NENW Within EIMORE County

PURPOEE AND
PERIOD OF USE:

PURPOSE QF USE PERIOD OF USE
POWER /01 i2/32
PLACE OF USE: POWER in FLMORE County

TGES RLIE 527 Lot 2 SWSW

OTHER PROVISIONS WECESSARY FCOR DEPINITION OR ADMINISTRATION OF THIS

UANTIT

the user of the water for

ow ln “Other Provisions

650,000 Crs

WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at & point in time no

later than the entry of & final unifled decree.
Code.

Notice of Completed Administrative Proceeding for 37-2472
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IDAMD 1 OURCES

RECOMMENDATION ACQUIRED UNDER STATE LAW

L. Right Hos. 02-0100, 02-2001A, 02-2001B, 02-2032%, D2-202ZB,
02~2036, 02-20856, 02-205%7, 02-2059, C2-2080, 02-2664, C2-2065
02-4000~, DZ-40008B, 02-40031n, 02-4001R, 02-3013%, 36-2013,

36-2018, 36-2026, 37-2128, 37-2471, 37-2£72, 37-20709, and 37-20710
entitle the Company te uansubordinated average daily flows of 3900 CF3
from Rpril 1 te Qctober 31, and 5660 CPS f{rom Neovember 1 to March 3%,
both to be measured at the Murphy U.5.3.5. gauging station immediately
below Swan Falls. These flows are not subject to depletion bv sunior

waier right helders. [Excepticns to the Compeny's unsubordinated
average daily flows arve listed below in paragrapns 2 through 5.} The
Murphy geuging station is located at Iztitude 439 17 31, nongitude 1167

254 12%, in TO1S, ROIW, S35, NWNESE, Boise Meridian, Ads County
Hydralogic Unit .7UJ0163, o the right bank 4.2 miles downstream from
Swan Falls Power plawnt., 7.5 miles WE of Murphy, at river mile 453.3

2. Right Mwes. 0Z-0100, 02-2001%, 02-2003EB, 02-2032h, 02-2032B
02~-2036, 02-2086, 02-2057, C?—“qu 022080, 02-2064, 0Z-2065
GZ-40C0R, 02-400CB, 42-4001A, 07-10013, 0210135, 36-2013,

16-%018, 26-20326, 37-2128, 37-24 37-2472, 37-20709, and
37-20710, when used in Cunﬁdthlxi in amoimits specifisd shove shall
be subordinate to subseguent beneflicizl upstream uses Upon approval
of sugh uses by the Idaho Department of Water RHesources
sccordance with State law unless the depletion violates
forth in paragraph 1. BAverage daily flow, as used herel
upon zcfual flow condi tzons thus, any fluctuationy re
operation of Company facilities shall not be considered
i 1y stream flows set forth herein.

e flows set
ghizll be based
ing from the

in the calculation

3. The rights listed in paragraphs 1 and 2 above are subordinate o the
water rights of those persons dismicsced from Idaho Power Co. v State

of Idaho, Case Ho. Bl375 {Fourth Judicial dist. Feb. 16, 1990) pursuant
to the contract executed between the State and Company implementing

the terms of I.C. §% 61-539 and &1-340.

4. The rights listed in paragraphs 1 and 2 above are subordinzte to those
water rights with a2 priority date pricr to Octobsr 1, 1984,

5. The portion of Right Hos. 02-0100, 02-2001a, 02-20018B, 02-2032&,
02-2032B, 92-2036, 02-2054, 02-20857, 0Z-2089%9, 02-2060, 02-2064,

02-2065, 02-4000A, (2-4000B, 02-4C01a, 02-4001B, 02-10135,

36-2013, 36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-20708, and
37-20710, in excess of the amounts set forth in paragraph 1 are held in
trust by the state of Tdaho, by and through the governor, for the use and
benefit of the users of water for power purposes and of the people of the
state of Idaho as provided for in the contract entered into by the governor
znd the Tdaho Power (Company on October 25, 1985 and ratified by the Idaho
Legislature by Idahe Code §542-203B(5),

EXPLANATORY MATERIAL: BASIS OF CLATM - [icense

Power generation i1s at the Lower Malad Gorge Power Plant.

Notice of Completed Administrative Proceeding for 37-2472 Z




o

ITBNG

RECOMMEMNDED @A ED UNDER STATE LiR

RICHT NUMEER: 37-2070%9

NAMFE AND ADDRESS: Legal Title
STATE OF IDRHG
STRTEHOUSE
PO BCY B3720
BOISE ID B3720

Eltnough the name of the State of Idaho appears in the Wame and Address
saction of this partial decree, legal title ig held in trust v the

State of Idahs, for the use and benefit ¢f the user of the waser, Ildsho DPower
Company, for power purposes and the people of the State of idsho,

pursuant te the Swan Falls koreement and Tdaho Code §42-2033.

BEquitable title
IDAHO POWER CO
PO BOYE 7D

BOISE ID 83707

Bouitable tzitle

STRYE OF IDRHD, in and for the psople of the State of Tdaho
STATEHOUERE

PO OBOY B3ITI0

BOISE ID B3T20

SOURCE: COVE CREER MELAED 5
MALAD RIVER SKNAKE RIVER

QUARTITY: 100,600 CF5

160 CPE is held in trust for the use and benefit of the user of the water for
power purposes, and of the people of the State of Idaho.

Tne guantity of this right is further defined below in "Other Provisions
Necessary for Definition or Administration of this Water Right.”

PRIORITY DATE: 06/14/159458

PCINT OF
PIVERSION:
T065 R13E S$25 SWSW Within CGOODING County

TO68 R13E S2Z5 SWSW Within GOODING County

PURPOSE AND
PERICD OF USE:

PURPOSE OF USE PERIQD, OF USE UANTITY

POWER 01/02 12/31 100.000 CFs
PLACE OF USE: POWER in GOODING County

TO65 R13E 535 NENW

OTHER FROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412{6}, Idshc
Code.

Netice of Completed Administrative Proceeding for 37-20709 1



OURCES

TMENT OF

WATER RIGHTS BOOU

ONDER

los . 02-03100, 04 2001a, 02-Z2
2 ) n

02-40002%, GZ*@OGDB, Uﬁ ﬁODT.
76 2018 36-“026 37 71“8

both to be measured at the Murphy U.S.G.u. gauging StaLlOﬂ lmmedlate]y
below Swen Falis. These flows are not subliect to depletion by Junicr

water right holders. {Exceptions to the Company’'s unsubordinated
average 4 flows are listed below in paragraphe Z through 5.} T
tztion is located st latitude 43¢ 177 31v, Leungitud

12
e

Murphy gaugi s 118®
257 127, 15, ROIW, 235, NWNESE, Bolse Merldisn, Ada Councy

Hydrologi t 174501G2, on the right bank 4.2 miles dowmstream irom
Swan Falle Power plant, 7.5 miles NE of Musphy, &t river mile £53.

2. Right ¥os. 02-01060, (2-2001n, 02-Z001B, 02-2032n, 02-203ZE,
02-2036, 02-2054, 02-205%7, 02-205%, 0G2-Z060, 02-2084, 02-206%,
DZ2-40008, 02-4000B, 02-40032, 02-4001E8, 09~20133, 36-2013,

36-2018, 36-2026, 237-2128, 27-2471, 37- ﬁf° 37 j0?09 znd
3720719, w natiocn in am is ccified above st 1
be gubordinzte to subsequent beneficial ups:leum Uses upen eps raval
cf such uses by the Idaho ! of Warer Rescurces o
ercerdance with Sidate law unless the Jdepletion vivlales Lhe f3
forth in paragraph 1. »Average daily flow, a8 used herein, sha
upon aotual Tlow conditions; thus, any flucruations resurLi;g
operation of Compsny facilities shall not e consildered in the
of the minimum daily stream flows set forth herein.

)

3. The rights listed in paragraphs 1 and 2 above are subordinate to the
waler rights cf those perscns dismissed from Idaho Power Co. v State

¢f Idaho, Cese No. 8137% (Fourth Judicial Dist. Feb. 16, 1530} pursuant
to the coniract executed between the Stale and Company implementing

the terms of T.C. §§ 51-539 and 61-540,

4. The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with & priority date prior to October 1, 1984.

5. The portion of Right Nos. (2-0100, 02-2001a, 02-2001lB, D2-2032A,
02-2032B, D2-2036, 02-205%6, 02-2057, 02-2059, D2-2060, 02-2064,

02-2065, 02-40002, 02-40008, 02-4001n, 02-4001B, G2-310135,

36-2013, 36-2018, 36-2026, 37-2128, 37-2471, 37-2472, 37-20709, and
37-20710, in excess of the amounts ser forth in paragraph 1 are held in
trust by the state of Idaho, by and through the governor, for the use and
benefit of the users of water for power purposes and of the people of the
state of Tdaho as provided for in the contract entered into by the governor
and the Idaho Power Company on October 25, 1985 and ratified by the Idaho
Legisiature by IZdano Code §42-2032BI5).

EXPLANATORY MATERIAL: BASIS OF CLAIM - License

Power generation is at the Upper Malad Gorge Powsy Plant.

Notice of Completed Administrative Procesding for 37-Z070%9 2




BRTMENT OF wWATER RESOURCESR

1O DE

RECOMMENDED .

RIGHT MNUMEEZR:

N2ME EWD ADDRESS:

SCURCE:

QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSION:

FURPOSE AND
PERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

37-20710

Legal Title

STRTE OF IDAHO
STATEHOUSE

PO BCXY 83720

BOISE ID 83720

rlthough the name of the Siate of Ideho appears in the Name and Rddress
section of this pertial desree, legal title is held in trust by the

state of Idahe, for the use and benefit of the ager of the water, Idaho Fower
Company . Ior power purposes and the people of the State of Idasho,

PUrsEENt te the Swan Falls Agreement and Idsho Code §42-203B.

Bgquitable title
IDRRD POWER CO

PO BOX 70

BOTSE D 83707

BEquiteble title

STATE OF INAHO, in and for the people of the State of Idaho
STATEHOUSE

PO BDE BITIZO

BOISE ID 83720

MELAD RIVER TRIBITARY . SHAFE RIVIR
15G.000 CFS

150 CFS5 i held in trust for the use and benefir of the user of the water for
power purposes, and of the people cf the State of Idaho.

“he guantity of this right is further defined below in “Other Provisions

Necessary for Defindition or Adminimtration of this Water Right.”

05/24/1950

7065 R1ZE S35 NENW Within GDODING County

PURPOSE _OF USEHE PERICD OF USE UANTITY
POWER £i/01 12/21 150.600 Crs

POWER in COODING County

TOES RIZE S27 Lot 2 SEEW
NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partizl decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights a&s may be ultimately determined by the Court at a point in time no
later then the entry of & final unified decree., Section 43-1412(6}, Idaho
Code .

Notice of Dompleted Administyative Proceeding for 37-20710 1




LR RESOURCES

IDAEHG I
RECOMMENDED W

1. Right Nos. 02-0100, 02-2001A, 02-20013%, 02-203%h, 02-203zZ8,
02-2036, 02-2056, 02-2057%, 02-2055, 02-20690, L42-2064, 02-206%,
02-4000A, 02-40008, 02-40012, 02-4001B, 02-101325, 36-2013,

36-2018, 26-2026, 3T7-2128, 37-2471, 272472, 37-2070%, and 37-20710
entitle the Company te unsubordinated average daily flows of 2900 COFS
from April 1 to Cctober 31, and 3600 CFS from November 1 tec March 31,
both to be measured at the Murphy U.S8.6.8. gauging station immediately
below Swan Falls. These flows are net subject to depletion by junicr
water right holders. {Exceptions to the Company's unsubordinatsd
zverage daily flows are listed below in paragraphs 2 through 5.) The
Murphy geuging station s located at latitude 43° 3

170 217, Longltude 1169
25 127, in TCLS, ROIW, S35, NWNESE, Zoise Meridian, Ada County
Hydrologic Unit 17050103, on the right bank 4.2 miles downstream from
Swan Falls Power plant, 7.5 miles HNE of Mwphy, at river mile 453.5.

2. Right Nos., 02-0100, 02-20024, 02-20018, 02-2032a, 02-2032E,
02-2036, 02-2056, §62-2057, 02-2055, G2-2060, 02-2064, 02-2063,
02-40002, §2-4CC0B, 02-4001R, (2-40018, 02-10135, 26-2013,

16-2018, 26-2026, 37-2128, 37-2471, 37-2: 37-20700, and
27-20710, when used in combinaticn in & specified ahove shall

e subordinete to subseguent beneficia
of such uses by the Idsho Departmsnt o

accordance with Slats lew unless Lhe depletion viclates i

forth in paragraph 1. Average daily flow, &s used herein, shall he based
upon actual flow conditions; thus, any fiuctuations resulting from the
cperaticn of Company facilities shall not be considered in the calculation
of the minimoum deily stresam flows gst forth hersin.

3. The rights listed in paragrephs i and 2 above are suhordinate to the
water rights of those persons dismissed from Tdaho Power Co. v State

of Ideho, Case No. 81375 (Fourth Judicisl Dist. Feb. 16, 19530} pursuant
to the contract executed betwsen the State and Company implementing

the terms of I.C. &8 61-539 and 61-540.

4. The rights listed in paragraphs 1 and 2 above are subordinate to those
water rights with & pricrity date prior to October 1, 1984.

5. The pertion of Right Nos. 02-0100, 02-2001a, 02-2001B, 02Z-20324,
02-2032B, 02-2036, 02-2056, 02-2057, 02-205%, 02-206C, 02-2064,

02-2065, 02-4000a, D2-4000B, 02-40012, [2-4001B, 02-10135,

36-2013, 36-2018, 36-2026, 37~2128, 37-2471, 37-2472, 37-20709, angd
37-20710, in excess of the amounts set forth in paragraph 1 are held in
trust by the state of Idahe, by and through the governor, for the use and
benefit of the users of water for power purposes and of the people of the
state of Idsho as provided for in the contract entered into by the governor
and the Idsho Power Company on October 25, 1985 and ratified by the Idzsho
Legislature by Idaho Code §42-202B({5).

EXPLANATORY MATERIAL: BRSIS OF CLAIM - Lircense

Power generation is at the Lower Malad Gorge Powar Plant.

Notice of Completed Administrative Proceeding for 37-20710 2




EXHIBIT B

“Standard Form 1 Objection to Amended
Director’s Report”

(filed by Idaho Power Company
on May 11, 2007, in the Basin 37 subcases)




IN THE DISTRICT COURT OF THE FIFTH JUPICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A. Subease No. 37-2128, 37-2471, 37-2472,
) 37-20709 and 37-20710
Cage No. 39576 ) STANDARD FORM 1
) OBJECTION TO AMENDED
) DIRECTOR’S REPORT

Please fill in the following information:
B. NAME AND ADDRESS OF PERSON OBJECTING:

Name: IDAHO POWER COMPANY
Address: P. 0. BOX 70
BOISE, IDAHO 83707
Daytime Phone: (208) 388-2112

Name and Address of Attorney. if any:

John K. Simpson James S. Lochhead

Barker, Rosholt & Simpson, LLP Michael A. Gheleta

P.O.Box 2139 Adam T. DeVoe

Boise, 1D 83701 Brownstein Hyatt Farber Schreck, P.C.
Telephone: (208) 336-0700 410 17" St., Suite 2200

Denver, CO 80202
Telephone: (303) 223-1100

C. CLAIMANT OF WATER RIGHT AS LISTED IN AMENDED DIRECTOR’S
REPORT:

Equitable Title: Legal Title:
IDAHO POWER COMPANY STATE OF IDAHO
P. 0. BOX 70 STATEHOUSE
BOISE, IDAHO 83707 P.O. BOX 83720

BOISE, ID 83720
Equitable Title:
STATE OF IDAHO, IN AND FOR THE
PEOPLE OF THE STATE OF IDAHO
P. 0. BOX 83720
BOISE, ID 83720

Standard Form 1 — Objection
Amended 10/16/97 Page 1




D.

I object to the following elements as recommended in the Amended Director’s Report.

(Please check the appropriate boxes):

1.

10.

11.

[X]

O

puavmmn,

X]

oo o o oo

[X]

[X]

Name and Address
Should be:  Idaho Power Company, as claimed
Source
Should be:
Quantity
Should be: Should not include explanatory remarks.
Priority Date
Should be:
Point(s) of Diversion
Should be:
Instream Flow Beginning and Ending Point
Should be:
Purpose(s) of Use
Should be:
Period of Year
Should be:
Place of Use
Should be:
Other Provisions Necessary for Definition or Administration of this Water
Right should not be included in the decree.

I object because:
O This water right should not exist

I This water right was not recommended, but should be
recommended with the elements described above.

X1 The propriety of including other provisions (including
alleged water right ownership under the Swan Falls Agreement), or any
provisions regarding the Swan Falls Agreement, in an SRBA decree is the
subject of the designation of Basin-Wide Issue #13, (SRBA Subcase #91-
13) which the SRBA Court has framed as addressing “To What Extent, If
Any, Should the Swan Falls Agreement Be Addressed in the SRBA or
Memorialized in a Decree?”

Standard Form 1 - Objection
Amended 10/16/97 Page 2




E. REASONS SUPPORTING OBJECTION(S):

Amended Director’s Report is not based upon a Notice of Claim, as required by
statute.

Claimant disputes the necessity for and legal correctness of the referenced language
under number 10 above.

This objection is filed in the Snake River Basin Adjudication pursuant to applicable
deadlines, and is done without prejudice to Idaho Power Company’s rights to pursue
the issues encompassed herein and related issues in other appropriate forums, state or
federal.

K. VERIFICATION
State of IDAHO )
) ss,

County of Gooding )

James C. Tucker , duly sworn, upon oath, deposes and says:

That I am the party/claimant filing this objection, as defined by [.C. §§ 42-1401A(1) and
(6), or that I am the attormey for the party/claimant objecting, and that [ have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

(Signature of person filing objection)
James C. Tucker, Senior Attorney
Idaho Power Company

Subscribed and sworn to before me on: May 1, 2007.

Notary Public for: Idaho
Residing at: Gooding
My Commission Expires: 12-22-09

Standard Form 1 — Objection
Amended 10/16/97 Page 3




I.

2

INSTRUCTIONS FOR MAILING

You must mail the objection to the Clerk of the Court. Fax filings will not be accepted.
You must also send a copy to all the parties listed below in the Certificate of Mailing.

CERTIFICATE OF MAILING
I certify that on May 1, 2007, T hand-delivered and mailed the original and copies of this
objection, including all attachments, to the following persons:

Original hand delivered to:

Clerk of the District Court
Snake River Basin Adjudication
P.0O. Box 2707

Twin Falls, ID 83303-2707

One copy mailed to the claimant of the water right at the following address:

Name: Idaho Power Company

Address: P.O.Box 70

Boise, Idaho 83707

Copies mailed to:

IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

Copzes faxed to:

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, ID §3711-4449

Fax: 208-334-2690

Standard Form I - Obgtection
Amended 10/16/97

United States Department of Justice
Eavironment & Natural Resources Division
550 West Fort Street, MSC 033

Boise, ID 83724

Josephine P. Beeman
Beeman & Associates, P.C.
409 West Jefferson St.
Boise, 1D 83702

Fax: 208-331-0954

James C. Tucker, Senior Attorney
Idaho Power Company

Page 4
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EXHIBIT C

“Standard Form 2 Response to Objection to
- Amended Director’s Report”
(including attached “Counterclaim™)

(filed by Idaho Power Company
on May 11, 2007, in the Basin 37 subcases)




LODGED

BISTRICT COURT-SRBA
TWIN FALLS €0., IDARO
FILED e -

WIPRY 10 PR 1 16 maw 91571

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

inRe SRBA ) A. Subcase Nos. 37-2128, 37-2471, 37-2472,
) 37-20709 and 37-10710
Case No. 39576 ) STANDARD FORM 2
) RESPONSE TO OBIECTION
) TO AMENDED DIRECTOR’S REPORT
B. NAME AND ADDRESS OF PERSON RESPONDING: - IVED BY
MAY 1
Name: IDAHO POWER COMPANY 3 2007
Address: P. 0.BOX 70 A-;TOC'RI N’CEEYOFTHE
BOISE, IDAHO 83707 GENERAL
Daytime Phone: (208) 388-2112
Name and Address of Attorney:
John K. Simpson James S. Lochhead
Barker, Rosholt & Simpson, LLP Michael A. Gheleta
P.0.Box2139 - Adam T. DeVoe _
Boise, ID 83701 Brownstein Hyatt Farber Schreck, P.C.

Telephone: (208) 336-0700 410 17" St., Suite 2200
, Denver, CO 80202
Telephone: (303) 223-1100

C. NAME AND ADDRESS OF PERSON(S) WHO FILED OBJECTION TO WHICH
YOU ARE RESPONDING:
Name: State of Idaho
Address; 700 W. Jefferson, Room 210
P.O. Box 44445
Boise, ID 83711-4449
{208) 334-2400

Standard Form 2 - Response to Objection Page 1




10.

I am responding to the objection(s) to the Hllowing elements:
[X] Name and Address

Source

Quantity

Priority Date

Point(s) of Diversion

Instrearn Flow Description

Purpose(s) of Use

Period of Year

o o oo o oo

g Place of Use

{X] Other.

Tdaho Power is filing, as an attachment to this Response to Objection to Amended
Director’s Report, a Counterclaim for Declaratory and Injunctive Refief (“Counterclaim™),
which is hereby incorporated as part of this Response. The Counterclaim raises various
issues concerning the Swan Falls Agreement and its relation to the subject water rights,
and encompasses the issues raised by the State conceming alleged legal title fo the water
rights.

In an effort to obtain an integrated and comprehensive determination of issues concerning
the Swan Falls Agreement in the SRBA, as opposed to proceeding piecemeal in individual
subbasins, Idaho Power is also filing, with the SRBA Court, a Complait and Petition for
Declaratory Relief, a Motion for Stay of Basin-Wide Issue No. 13, and a Motion for Stay
of Proceedings on Idaho Power Company Water Rights in Basins 2, 36 and 37, or
Alternatively to Copsolidate Proceedings.

Idaho Power reserves the right to amend this Response to Objection to Amended
Director’s Report in accordance with the schedule in these subcases, which provides that
Responses to Objections are due on June 22, 2007.

Standard Form 2 - Response to Objection Page 2




11. Recommendation:

03 This water right should not exist

3 This water right was not recommended, but should be recommmended with

the elements described above.

VERIFICATION

State of IDAHO )

} ss.
County of Gooding )

James C. Tucker

, duly sworn, upon oath, deposes and says:

That I am the party/claimant filing this response, as defined by 1.C. §§ 42-1401A(1) and
(6) or that I am the attorney for the party/claimant responding, and that T have read this response,
know its contents and believe that the statements are true to the best of my knowledge.

Jarfes C. Tucker, Senior Attorney
Idahe Power Company

Attorneys for Respondents

Subscribed and swom to before me on; May 10, 2007

ol *, "'1:_ Residing at: Gooding
] My Commission Expires: 12-22-09

Standard Form 2 - Response to Objection

Page 3




James 8. Lochhead

Michael A. Gheleta

BROWNSTEIN HYATT FARBER SCHRECK, P.C.
410 Seventeenth Street, Suite 2200

Denver, CO 80202

(303) 223-1100 — Telephone

(303)223-1111 ~ Facsimile

John K. Simpson, ISB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.0O.Box 2139

Boise, ID 83701-2139

(208) 336-0700 — Telephone

(208) 344-6034 ~ Facsimile

James C. Tucker, ISB No. 2038
Sentor Atftorney

IDAHO POWER COMPANY
1221 West Idaho Street

Boise, ID 83702-5627

(208) 388-2112 — Telephone
{208) 388-6935 — Facsimile

Attorneys for Plaintiff Idaho Power Company

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICY
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY:OF TWIN FALLS

InRe SREBA Subcase Nos, 37-2128, 37-2471,
37-2472, 37-20709 and 37-20710
Case No. 39576
COUNTERCLAIM
IDAHQO POWER COMPANY,
Plaintiff,

V.

STATE OF IDAHQ; C.L. "BUTCH" OTTER,
Governor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of
1daho; IDAHO DEPARTMENT OF WATER

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)




RESOURCES; and DAVID TUTHILL, Director,
Idabo Department of Water Resources

Defendants.

Plaintiff Ydahe Power Company ("Idaho Power"), an Idaho corporation, bereby files this
Counterclaim in conjunction with its Response to the State of Idaho's Objection to the Amended
Director's Report in Basin 37 of the Snake River Basin Adjudication ("SRBA").

INTRODUCTION

1. The State of Idaho has been enmeshed in controversy on a number of front_s with
respect to the continuing decline of ground water levels in the Eastern Snake- Plain Aquufer
("ESPA") and the resulting decline of Snake River flows. [DWR has had to deal with a number
of water right "calls" made by senior priority appropriators utilizing surface and spring water
from the Snake River, the flows of which are affected by withdrawals of ground ".vater from the
ESPA. However, to date IDWR has not taken into account the multiple year impacts of
groupdwater pumping from the ESPA in its administration of water rights, and instead has
curtailed or threatened to curtail groundwater rights only on the basis of within-the-year or
seasonal impacts of such pumping. The Idaho judiciary has been required to address the
constitutionality of IDWR''s administrative rules governing conjunctive management of ground
water and surface water, with a trial court first holding the rules facially unconstitutional, and the
~ Idaho Supreme Court then upholding the facial constitutionality of the rules, still leaving the
possibility of a constitutional challenge based on application of the rules in the future. The Idaho
legislature has initiated various processes, inchiding through the Idaho Water Resource Board, in
an atternpt to understand and identify ways to address the decline of the ESPA and spring and

River flows.




2. The decline of the ESPA reflects the basic fact that the Snake River System is

over appropriated presently, and has been for some time. In the face of this reality, the State has

continued to search for ways to satisfy existing water users with existing supplies.
Unfortupately, in an over appropriated system such opportunities come at the expense of the
owners of existing water rights. One ides pursued by the State is the possibility of recharging
ground water in the ESPA through deliveries of surface water from the Snake River, mcluding
water encompassed by Idaha Power's vater rights. Another aftempt recently made by the State
is to interpret the Swan Falls Settlement, reached between the State and Idaho Power in
settlement of litigation over 20 years ago, in a manner which minintizes the amount of water

available to Idaho Power under its water rights, while maximizing control of the water by {he

State. This latest effort involving interpretation of the Swan Falls Settlement and its purported
trust arrangement spearheaded by the Idaho Attorney General has put at issue in the SRBA the
interpretation and meaning of the Swan Falls Settlement in a number of respects.

3. The actions of the Attorney Generzal and IDWR have raised disputes concerning
interpretation or application of the Swan Falls Settlement. A declaratory judgment by this Court
resolving these disputes and their impact upon the subjecf water rights will clarify and setile the
jegal relations at issue. Accordingly, Idaho Power brings this Counterclaim respectfully
requesting the Court to issue declaratory and injunctive or other appropriate rebef regarding the
status and nature of Idaho Power’s water rights, 2s well as the respective rights, duties and
responsibilities of the parties under the Swan Falls Settlement, all as more fully set forth herein.

PARTIES

4. Idaho Power is an Idaho corporation with its principal place of business in Boise,

Jdaho. Idaho Power owns and operates numerous i:acilities in the Snake River Basig, including

hydroelectric power, fish propagation, commercial, domestic and irrigation facilities. These




facilities operate under water rights decreed, permitted, licensed and beneficially used pursuant
to Idaho law.

5. The State of Idaho and its officials are subject to the Idaho Constitution, including
Article XV concerning water rights, and other applicable law.

6. C.L. "Butch" Otter is the Governor of the State of Idaho. Pursuamt to Article IV,

§ 6 of the Idaho Constitution, the supreme executive power of the state is vested in the governor,
who shall see that the laws are faithfully executed. The Governor is a party to the Swan Falls
Agreement, having executed the Agreement on bebalf of the State of Idaho.

7. Lawrence G. Wasden is the Attorney General of the State of Idaho, and is
responsible for carrying out the duties of that office under Article IV, § 1 of the Idaho
Constihaion, Idaho Code § 67-1401, and other applicable law. The Atiorney General is a party to
the Swan Falls Agreement, having executed the Agreement solely by reason of his official
position as counsel for the State of Idaho and its agencies in ltigation relating to the Swan Falls
Agreement that was pending at the time of its execirtion, |

g, The Idaho Departroent of Water Resources ("IDWR™) is an executive department
of the government of the State of Idaho, and is charged with duties regarding management and
ad@ﬁMtion of water resources under Idaho Code §§ 42-1701 &t seq. and other applicable law.

S. David Tuthill is the Director of IDWR, and is charged with duties regarding

administration of water rights under Idaho Code §§ 42-1701 et seq. and other applicable law.

JURISDICTION AND VENUE

10.  hwisdiction over this action is proper in the district courts under Idaho Comnst. Art.

V, § 20, and Idaho Code § 1-705. Venue is proper in this district court under Idaho Code § 5-




401, in that the subject of the action or some part thereof is sitnated m this county, and under
1daho Code § 5-402.2, i that the cause of action or some part thereof arose in this county.

11.  Jurisdiction and venue in this case are proper in the SRBA Court under Idaho
Code §§ 42-1401 A and 42-1406A, since this matter seeks the determination of the nature, extent
and priority of water rights, the adjudication of the right to the use of water, and the resohution of
disputed issues concerning the right to the use of water within the Snake River Basin.

12, The cowt has jurisdiction to quiet title pursuant to Idaho Code § 6-401.

13, The court has jurisdiction to issue a declaratory judgment pursnant to Idaho Code
§ 10-1201 and Idahe R. Civ. P. 57.

14.  The cowt has jurisdiction to issue injunctive relief pursuant to Idaho R. Civ. P,

65.

15.  The State of Idaho has consented and agreed to resolution of disputes concerning
intexpretation or application of the Swan Falls Agreement through the mechanism of a petition
for declaratory relief such as this Counterclaim. A Stipulation signed by Attorney General
Wasden and counsel for Idaho Power, and submitted to the IDWR Director on April 11, 2006,

provides:

Further Proceedings Relating fo the Swan Falls Agreement. The parties agree that
in the event there are disagreements or disputes between the parties as fo the
interpretation or application of the Swan Falls Agreement that they will endeavor
to resolve those disagreements through informal discussions and negotiation. In
the event that the parties are unable to resolve any such disagreements to their
mutual satisfaction, either party, after notice to the other, may file a petition for
declaratory relief with a court of apprepriate jurisdiction fo have the
disagreement resolved and the Swan Falls Agreement interpreted and neither this
Stipulation nor L.C, §§ 42-234, 42-4201, or 42-4201A shall act as a bar to the
filing of such action. (Emphasis added).

1daho Power has provided notice of this Counterclaim to counsel representing the Idaho Attorney

Geperal.




GENERAL ALLEGATIONS

The Ownership and Use of Water in fdal_r_q

16.  Waters in Idaho “flowing in their natoral channels,” inchiding surface water and
ground water, are the property of the State. Idaho Code § 42-101. However, the right to the use
of any of the waters of the State by the people of Idabo is “recognized and confirmed.” Id. The
State’s interest in the waters of the State is subject to the Constitutional guarantee that “the right
to divert and appropnate the unappropriated waters of any natural stream fo beneficial use shall
never be denied.” IDAHO CONST. art. XV, § 3. Therefore, the State’s role is to “supervise” the
“appropriation and allotment to those diverting” water “for any beneficial purpose.” Idaho Code
§ 42-101.

17.  Unappropriated water may be appropriated by the diversion and the application
thereof to beneficial use. Once water is appropriated a water right is established, which is a right
to use the waters owped by the State. A water right is a real property right, which vests upon
appropriation.

18.  Once 2 water right has been established, priority of appropriation shall govern the
relative rights of those using water. IDAHO CONST. art. XV, § 3.

19.  Ifthe quantity of water rights in a basin exceeds the physical supply of water
available during all or portions of a year, that basin is considered “over appropriated.” Insucha
circumstance, the Constitutional right to divert and appropriate unappropriated water cannot
exist, since there is no unappropriated water available for appropriation, Idailo law recognizes
the interconnected nature of surface water and tributary ground water. Thus, the concept of

“over appropriation” applies both to surface and interconnected ground water.




Swan Falls Seftlement

20.  An "Agreement," which was the centerpiece of what bas come to be known as the
overall "Swan Falls Settlement,” was signed on October 25, 1984, by Idabo Power Company's
Chairman of the Board and Chief Executive Officer James E. Bruce, Idaho Governor John V.
Evans, and Idaho Attorney General Jim Jones, In addition to this 1984 "Agreement,” the overall
"Swan Falls Settlement” also includes: subsequent implementing legislation, rules, regulations
and administrative practices by the State of Idaho; an October 25, 1984 Contract executed by the
three parties pursuant to Senate Bill No. 1180 {"1180 Contract™); and a Consent Judgment
entered by the court in 1990 in the pending litigation in Case No. 81375 in the District Court of
the Fourth Judicial District of the State of Idaho, in and for the County of Ada.

21.  The Agreement contemplated enactment of a legislative program to implement
the Agreement, including legistation relating to the subordination of certain of Idaho Power’s
water riphts, the funding of a general stream adjudication (the SRBA) to assist in determining
water availability and facilitate water administration, and the establishment of public interest
criteria to facilitate the use of trust water by subsequent appropriators as contemplated by the
Agreement. Legislation was subsequently enacted in 1985, and amended in 1986.

22.  The Settlement recognized the waier rights appropnated and owned by Idabo
Power and used at its facilities referenced in the Agreement as valid existing rights. Specific to
this Counterclaim, the hydroelectric generation facilities owned and operated by Idaho Power
which are more fully set forth in the Settlement, the hicenses and decrees under which such
facilities divert and beneficially use water, and the amounts of such licenses and decrees are as
follows:

a. Thousand Springs Power Plant: License No. 36-2013 (600 c.£s.) (Partial Decree

entered 11/25/97.)




Lower Malad Power Plant: License No. 37-2128 (700 c.£5.); and License WNo. 37-
2472 (650 c.f5.)

Upper Malad Power Plant; License No. 37-2471 (900 c.fs.)

Clear Lake Power Plant: License No. 36-2018 {526 c.ﬁs.j (Partial Decree entered
11/25/97.)

Sand Springs [used at Thousand Springs Power Plant]: License No. 36-2026 (100
c.f5.) (Partial Decree entered 11/25/97.)

Upper Salmon Power Plant; License No. 02-2057 (6,500 c.£5.)

Lower Salmon Power Plant: License No. 02-2001A. {1,700 c.f5.); License No. (2-
20018 {1,300 c.f.8.); License No. 02-2039 (250 c.f5.); and License No. §2-2060
(14,000 c.£5.) |

Bliss Power Plant: License No. 02-2064 {12,000 ¢.£5.); and License No, (2-2065
(3,000 cfs)

Twin Falls Power Plant: License No. 02-2056 (1,050 c.f5.)

Shoshone Falls Power Plant: License No. 02-2036 (1,000 c.f5)

Swan Falls Power Plant; License No. 02-2032 (4,000 c.f5.); License No. 024000
(1,840 c.£5.); License No. 02-4001 (1,460 c.fs.); and Decree No. 02-100 (2,150
c.£5.} (While the licenses and decree for Swan Falls Power Plant total 9,450 c.fs.,

the Idaho Supreme Court found in Idaho Power 1, 104 Idaho at 578, that Power

Plant capacity, and accordingly the limit of Idaho Power’s Swan Falls water rights

in 1984, was 8,400 c.f5.)

1daho Power owns other water rights at other facilities, including hydropower projects, which are

not subject to the terms of the Swan Falls Settlement.




23.  As more fully set forth in Paragraph 7(A) of the Agreement, the water rights of
Idaho Power identified in Paragraph 22 entitle Idaho Power to an unsubordinated right to average
daily minimurm stream flows in the Snake River of 3,900 ¢ £s. in the summer (April 1 to October
31) and 5,600 c.f.s in the winter (November 1 to March 31) measured at the Murphy Gage (the
“Swan Falls Daily Minimum Flows™). These flows are not subject to depletion.

24,  As more fully set forth in Paragraph 7(B) of the Agreement, Idaho Power is
entitled to the use of the flow of the Snake River at its facilities to the extent of #s actual
beneficial use up to the full amounts of the water rights identified in Paragraph 22 above.
However, Idaho Power subordinated those water rights in excess of the Swan Falls Daily
Minimum Flows to beneficial upsiream uses subsequent to October 1, 1984, upon approval of
such uses by the State in accordance with State law, unless the depletion violates or will violate
the Swan Falls Daily Minimum Flows. Idaho Power refained its right to contest any
appropriation of water in accordance with State law, and the right to compel the State to take
reasonable steps to insure and guarantee the Swan Falls Daily Minimum Flows.

25.  As more fully set forth in Paragraphs 7(C) and 7(D) of the Swan Falls Agreement,
and also as more fully set forth in the 1180 Contract and the consent judgment entered in Case
No. 81375 in the District Court of the Fourth Judicial District of the State of Idaho, in and for the
County of Ada, Idaho Power also subordinated the water rights identified in Paragraph 22 above
to then existing uses — specifically to the uses of those persons dismissed from Ada County Case
No. 81375 pursuant to the 1180 Contract, and to those persons who beneficially used water prior
to October 1, 1984, and who filed an application or claim for said use by June 30, 1985. Idahe
Power does not challenge here this subordination to existing uses set forth more fully in

Paragraphs 7(C) and 7(D) of the Agreement, the 1180 Contract, or the consent judgment in Case




No. 81375 in the District Cowrt of the Fourth Judicial District of the State of Idzho, in and for the
County of Ada.

26.  Asmore fully set forth in Paragraph 7(E) of the Agreement, the Swan Falls Daily
Minimum Flows are determined without taking into aceount additional water which Idaho Power -
may acquire. The use of such acquired water by Idaho Power is rot limited by or subject to the
Agreement, and must be administered and accounted for by the State of Idsho in addition fo the
Swan Falls Daily Minimum Flows. The partics acknowledged Idaho Power's Iightrand ability io
acquire additional water for power purposes over and above the Swasn Falls Daily Minimum
Flows by agreeing in Paragraph 6{C) of the Agreement to support legislation relative {o the
establishroent of an effective water marketing system.

27.  The Agreement provides in Paragraph 4 that the State and Idaho Power “shall not
take any position before the legislature or any cowrt, board or agency which is inconsistent with
the terms of this agreement.” |

28.  The Setilement purports to establish a "trust." The parties to the purported trust
intended that the trust beneficiaries would be Idaho Pawer and the people of the State of Idaho.
The parties to the purported trust also intended that the trustee of such trust would be the State of
Idaho, acting by and through the Governor.

Over Appropriation of Spake River Basin Above Murphy Gage and Absence of Trust Res

29.  Fundamental to the establishment of the purported trust arrangement was the
mutual assumption, based on the information avajlable to the parties in 1984, that there was
some amount of water in the Snake River Basin, including groundwater in the ESPA, that was
available for use by new appropriations subsequent to October 1, 1984, the use of which would

not causc the flow of the Snake River at the Murphy Gage to drop below the Swan Falls Daily
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Mivimum Fiows, This additional water over and above the Swﬁn Falls Daily Minimum Flows
was referred to as the “Trust Water.”

30. AUl Trust Water had been previously appropriated under Idaho Power’s water
rights described in Paragraph 22 above. However, under the Seftlement, the parties established a
mechanism by which Idaho Power would subordinate its usc of water previously appropriated
under Idaho Power’s water rights to subsequent appropriation for beneficial uses, that were
authorized at that time, by junior water users after October 1, 1984, based upon the State’s
determination that such appropriations would not canse the flow of the Snake River to drop
below the Swan Falls Daily Minimum Flows, and upon the State’s determination that such
appropriations satisfied specified public interest criteria. Thus, the State was obﬁgated. under the
Swan Falls Settlement to Insure and guarantee the Swan Falls Daily Minimum Flows, and to not
issue any permits in the Snake River Basin for ground or surface water use after October 1, 1984,
if the use of water under such permits would deplete the flow of the Snake River below the Swan
Falls Daily Minimum Flows.

31.  Inreaching this mutual understanding in 1984 that Trust Water existed for future
development, the parties to the Agreement, based upon the best hydrologic data available at the
time, believed that the full depletive effect of then-existing uses of ground water in the ESFA
was reflected in the historic low flow of the Snake River. Because of the hydrologic
interconnectivity of the ESPA and the Snake River, withdrawals of ground water from the ESPA
impact flows in the River, and vice-versa. However, the depletive effect of withdrawals of
ground water from the ESPA on Snake River flows is delayed for a period, oﬁen‘many years,
depending upon various factors, including the distance from the well to the River. Contrary to
the assumption of the parties to the Agreement, ground water withdrawals from the ESPA that

had occurred prior to 1984 caused depletions in the hydrologic systemn, which were not

1




manifested lin reduced flows in the Snake River in 1984 when the Agreement was reaéhcd.
Moreover; irformation now available indicates that the impact of such groundwater withdrawals
may not yet be reflected in Snake River flows at the Murphy Gage.

32.  Over appropriation of the Snake River Basin is a long-term issug, and the State, in
fulfilling its obligation to manage both surface water and ground water so as to not violate the
Swan Falls Daily Minimum Flows, must take into account the nmiltiple year impacts of ground
water depletions from the ESPA.

33.  Onorzbout July 12, 2003, average daiiy flows in the Snake River measured at the
Murphy Gage and calculated under the Swan Falls Settlement fell below the Swan Félls Daily
Minimum Flows. Such flows did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA that occurred prior to October 1, 1984, or the fotal delayed depletive
effect of ground water withdrawals from the ESPA of Trust Water and non-Trust Water under
appropriations that have been allowed by the State of Idaho since October 1, 1984.

34.  Based on hydrologic conditions in the Snake River Basin that have manifested
since the Settlement, it is apparent that at the time of the Agreement, the Snake River Basin was
over %ppropriatcd to the extent of the Swan Falls Daily Minimum Flows. The condition of the
ESPA and the Snake River upstream from the Murphy Gage remains over appropriated and
contipues to threaten the Swan Falls Daily Minimum Flows guaranteed by the Settlement. Asa
result, there never was any Trost Water available for use by post-1984 water uses, there was no
trust res, and there exists no trust. Therefore, the parties o the Swan Falls Settlement were

operating under a mutual mistake of fact in entering into and establishing the "trust” relationship.
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IDWR's Erroneous Issuance of Appropriation Permits Pursaant to Swan Falls
Subordinzation

35.  Despite the absence of Trust Water, IDWR has processed and approved ymumerous
applications for new appropriations of Trust Water since 1984, which permits were premised
upon the erroneous assumption that Trust Water was available for use and which rely upen
subordination of Jdaho Power's water rights under the Swan Falls Settlement, Put simply, IDWR
authorized the use of Trust Water tﬁa‘i did, and does, not exist.

36.  Following the Swan Falls Sett}en:'tant, pursuant to various policies and rules,
IDWR processed water right filings for the wse of Trust Water. IDWR established a Trust Water
Area, which was the area of the Snake River Basin in which the State determined Trust Water
was located. IDWR alsc determined to issue some permmits for the use of Trust Water for specific
terms long enough to amortize development investment of the permittees. Upon expiration of
the permit term the permits would be reprocessed, which would involve reconsideration of the
adequacy of the water supply and reevaluation of the public interest criteria.

37.  IDWR has issued numerous permits for the appropriation of Trust Water,
includi‘ng permits with 20 year terms. The terms of many of these term permits are nearing
expiration. The water supply and public interest analyses which IDWR performed to issue
permnits pursuant to the subordipation provided for in the Swan Falls Settlement are out of date
and must be updated, and the Court, based on its findings, should order TDWR 1o take
appropriate action to review and reconsider these term permits in consideration of the fact that no

Trust Water ever existed.

Attorney General's and IDWR Director's Filings Concerning Interpretation or Application
of Swap Falls Agreement

38,  Faced with the continuing decline of ground water levels in the ESPA, and the

resulting declines in Snake River flows, the State must finally acknowledge that the Snake River
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System is and has been over appropriated as to the Swan Falls Daily Minimum Flows. TD date,
however, the State has been reluctant to do so, and has consequently been searching for ways to
satisfy existing water users with existing supplies. Most recently, both the Idaho Attorney
General and IDWR have made efforts io interpret the Settlement in 2 manner that minimizes the
amount of water available to Idaho Power under its water rights, while maximizing control of
this water by the State, Specifically, the Attorney General and IDWR have asserted legal title to
Idaho Power’s water rights under the Settlerent, and by virtue of such claim of ownership have
sought to subordinate Idaho Power’s rights io ground waier recharge.

39.  OnDecember 22, 2006 and Jaouary 2, 2007, Aftorney General Wasden filed with
ID'WR several "Notice[s] of Change in Water Right Ownership" (hereinafter "Notices"),
asserting that the State of Idaho owns "legal title" to all or a portion of a number of the water
rights referenced in Paragraph 22 on the Snake River in Basins 2, 36 and 37, to which decrees,
licenses or beneficial uses bave been established by Idaho Power and issued by the State, but
which the Attorney General now asserts the State acquired as part of the Settlement's purported
trust arrangement.

40.  The first notification provided by the ldaho Attorney General to Idaho Power that
the Attorney General intended to file the Notices with IDWR was & telephone call fom two
members of the Attorney General's staff on December 22, 2008, the same day that the Attorney
General filed the Notices with IDWR and that Idaho Power received them. The Attorney
General's filing of the Notices constituted a breach of a Stipulation signed by Attorney General
Wasden and counsel for Idaho Power, and filed with the IDWR Director on April 11, 2006.

41.  OnDecember 28, 2006, six days after the Attorney General filed the Notices,
IDWR filed with the SRBA Court its Director’s Report for Basin 2. As to the water rights in

Basin 2 referenced in Paragraph 22, the Director's Report essentially tracked the ownership
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claims as asserted i the Notices of Change in Water Right Owunership filed by the Attorney
General. The iséuancc of the IDWR Director's Report less than one week after the Attorney
General's filing of the Notices of Change in Water Right Ownership indicates that the actions of
the Attorney General and IDWR apparently were coordinated.

42, On or about November 1, 2005, IDWR filed a Director's Report in the SRBA. for
Basin 37 which recognized Idaho Power as the sole water right owner for water rights in Basin
37 referenced in Parapraph 22. However, following the Attorney General's filings, on February
14, 2007, IDWR filed a Notice of Completed Administrative Proceeding ("NCAP™) Hsting such
water rights as asserted in the Attorney General’s filings. Attached to the NCAP were
replacement pages from the Director's Report for Basin 37 concefniﬁg each of the five listed
water rights in that Basin, which essentially tracked the ownership claims as asserted in the
Notices of Change in Water Right Ownership filed by the Attorney General. These replacement
pages apparently comprise the Amended Director's Report.

43. IDWR issued a Director's Report in 1992, and an Amended Director's Report in
1993, for Basin 36 which recommended that the SRBA Court decree Idaho Power's Water Right
Nos. 36-0213, 36-0218 and 36-02026 as claimed in the name of Idaho Power Company. No
objections were filed to the IDWR recommendations, by the State or any other parties, relating to
ownership of the water rights. On November 25, 1997, SRBA Presiding Judge Daniel C.
Hurlbutt, Jr. entered three Orders of Partial Decree, ordering that these three Idaho Power water
rights be decreed as set forth in the Partial Decrees attached to the Orders. The Partial Decrees
decreed the water rights in the name ofIdaho Power Company.

44, On December 22, 2006, the Idahp Attorney (General filed with IDWR a Notice of

Change in Water Right Owpership asserting that the State of Idaho held legal title to Water Right
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Nos. 36-0213, 36-0218 and 36-02026. The Ailtorney General's filing provided no indication that
these three water rights had been recognized in partial decrees almost a decade earlier.

45.  The State has never filed a Notice of Claim in the SRBA regarding Idaho Power's
water rights referenced in Paragraph 22, as required by Idahe Code § 42-1409{4).

46.  The Atiomey General's filing of the Notices claiming and the IDWR Director’s
Reports recommending legal title in the State to Idaho Power's water rights raise the prospect and
establish the threat and intent of the State to take actions prejudieial to Idaho Power on the basis
of this assertion of legal iitle allegedly arising out of the purporied Swan Falls Settlement trust,
prevent Idaho Power from exercising its full rights as legal owner of its water rights, and are in
and of themselves a breach of the Agreement.

Water As Res of Anv Trust Under Swan Falls Agreement

47.  Ifthere in fact was any Trust Water available for distribution at the time of, or
subsequent to, the 1984 Swan Falls Agreement, and a valid trust was established throngh the
Settlement, then the Court should proceed to address the parties' disputes regarding the trust
relationship. The State’s assertion of ownership of Idaho Power’s water rights referenced in
Paragraph 22 is based on the State’s assertion that under the Settlement such water rights were
placed into trust and constitute the trust res. The State asserts its ownership interest as a trustee.
Idaho Power maintains that ynder the Settlement, the res of any created trust is the Trust Water.
It was the Trust Water, not Idaho Power’s water rights, that was to be available for new uses
under the public interest criteria established by the Seitlement.

48.  The Settlement made this res of Trust Water subject to appropriation for
beneficial uses authorized at that time by water users junior to Idaho Power's water rights, and
based upon the State’s determination, as trustee for such water, that any such appropriations

individually and cumulatively satisfied public interest criteria set forth in statutes and regulations
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implementing the Agreement. Upon the State’s approval of the appropriation of Trust Water by
Junior water users, Idabo Power's water rights identified in the Agreement were to be
antomatically subordinated to the extent of such junior appropriations. Pending the use of Tnm
Water by such junior appropriations, Idaho Power retains full title to and use of its water rights,
Even once such rights are subordinated, Idaho Power retains full title to and the right to use
water under such rights when available, and the right to contest any asppropriation of water in
accordance with State law.

49,  Nowhere in the Settlement is there any reference made to the State of Idaho
owning or claiming fegal title to Jdaho Power’s water rights as trustee, or to Idaho Power
conveying its water rights into a trust. Pursuant to the Settlement, starting approximately twenty
years ago the State of Idaho has processed and approved applications for the use of Trust Water
by junior water users in the Snake River Basin. The State approved such applications and issued
permits under new priority dates, not the priority dates of any water rights owned by Idaho
Power. The subordination provisions of the Agreement and the establishment of the Trust Water
concept thus did not eliminate, seize or provide for the redistribution or reallocation of Idaho
Power’s water rights. The Agreement and Settlement merely prevents Idabo Power from
asserting the priority of its senior water rights above the Swan Falls Daily Minimum Flows
against certain upgradient tributary junior priority water rights that Idaho Power subordinated to
under (i) Paragraphs 7(C) and 7(D) of the Agreement, (&) the 1180 Contract or the Consent
Judgment in Case No, 81375 in the Dist':dct Court of the Fourth Judicial District of the State of
Idaho, in and for the County of Ada, or (iii) the Trust Water provisions of the Settlement.

50.  Until the actions of the State referenced in this Complaint, the State of Idaho has
never claimed nor asserted legal title to Idabo Power’s water rights, requested conveyance of

title, otherwise asserted that legal title was necessary for the State of Idaho to undertake its duties
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as trustee of the Trust Water, or otherwise contested ownership of Idaho Power’s water rights.
To the contrary, the State of Idaho through IDWR previously submitted recommendations fo this
Court that water right decrees be adjudicated in the name of Idaho Power as the owner of such
water rights. As a result, the actions of the State, its officials, and its agencies following
execution of the Agreement have been consistent with title to the water rights remaining with
Idahe Power. 1daho Power has relied upon the conduet of the State, iis officials, and s
agencics. Accordingly, the State of Idaho’s ¢laim of legal title to 1daho Power’s water rights i
barred by the docirines of estoppel, waiver and laches.

Attorney General's 2006 Opinion Concerning Alleged Suberdination of Idahe Power
Water Rights to Aquifer Recharge

51.  Inaddition to #s claims of legal title, the State has sought to nterpret the
Settlement in 2 menner which would allow water appropriated under Idaho Power's water rights '
ta be utilized to recharge the declining ESPA. On March 9, 2006, Attormney General Wasden, in
response to questions in a February 27, 2006.lcttcr from State House Speaker Bruce Newcomb,
issued Aftorney General Qpinion 06-2 "Regarding Swan Falls Agreement and Idaho Code §§ 42-
234(2) and 42-4201A(2)" (hereinafter "Attorney General Opinion 06-2").

52.  Attorney General Opinion 06-2 raised the following question: "Is aquifer recharge
a use 1o which Idaho Power Company subordinated its hydropower water tights under the Swan
Falls Agreement?" On this question, the Opinion erroneously concluded that "the hydropower
rights referenced in the Swan Falls Agreement are subordinated to aquifer recharge in |
accordance with state law.”

53.  Attomey General Opinion 06-02 reached its erroneous conclusion by also finding
that statutory law in place currently, which makes water rights for recharge secondary to water

rights for hydropower otherwise subordinated under the Settlernent, could be ignored as a result
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of the Attomey General's inferpretation of the Settiement.  Specifically, the Opinion found that
statutes currently in place, including Idaho Code §§ 42-234(2) and 42-4201A(2), have no legal
effect and are "trumped" by the Settlement, since according to the Opinion “the State, as trustee,
holds legal title to the water placed in trust and, in accordance with fbe Swan Falls Agresment,
the Btate has the right to determine how the [T]rust [Water will be used.”

54.  The Idaho legislature considered proposed legislation concerning the relationship
between vested water rights for bydropower and water rights for aquifer recharge during the
2006 legislative session. During the legislative proceedmgs for H 800, significant emphasis was
put on Attorney General Opinion 06-2, with some legislators assuming that the Attorney General
Opinion was legally correct.

55.  The Attorney General's issuance of Atiorney General Opinion 06-2, coupled with
the Attorney General's filing of the Notices of Change in Water Right Ownership, both of which
rely upon the allegation that the State holds "legal title" to water rights licensed to Idaho Power,
raise a dispute regarding interpretation of the Settlement appropriate for judicial resolution.

56.  The finding in Attorney General Opnion (6-2 that Idaho Power’s water rights are
subordinate to recharge breaches the Agreement and further raises the prospect and establishes

the threat and intent of the State to take actions prejudicial to Idaho Power.

Declaration as to State's Obligations Regarding Swan Falls Minimum Flows and
Administrative Duties

57.  The Settlemert provides for the initiation and completion of the adjudication of
water rights in the Snake River Basin through the SRBA, and the integrated and comprehensive
administration of sach rights by the State.

58.  Pursuant to the Settlement, the State is obligated to insure and guarantee the Swan

Falls Daily Minimum Flows. The State is fiwrther obligated under the Settlement to not issue any
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permits in the Snake River Basin for ground or surface water use after October 1, 1984, if the use

of water under such permits would deplete the flow of the Snake River below the Swan Falls
Daily Minimum Flows. Under Paragraph 7(B) of the Agreement, Idaho Power retained the right
to compel the State to take reasonable steps 1o insure that the Swan Falls Daily Minimum Flows
were not violated.

59.  Despite the State’s obligations, as a result of pumping of ground water under
junior water rights, the water levels in the ESPA have steadily declined, and continue to decline,
resuliing in diminishing spring flows, reach gains and flows in the Snake River. Average daily
flows-in the Snake River measured at the Murphy Gage and calculated tmder the Swan Falls
Settlernent fell below the Swan Falls Daily Minimum Flows on or about July 12, 2003. In
addition to causing a violation of the Swan Falls Daily Minimum Flows, the diminishing water
flows have resuited in a number of water right "calls” made by sentor priority appropriators
utilizing surface and spring water from the Snake River, the flows of which are affected by
withdrawals of ground water from the ESPA. However, to date IDWR has not taken into
account the multiple year impacts of gronndwater pumping from the ESPA in its administration
of water rights, even though it cannot be disputed that ground water purmping from the ESPA has
‘impacts beyond the year of such pumping. IDWR instead has curtailed or threatened to curtail
ground water rights only on the basis of within-the-year or seasonal impacts of such pumping.
The State’s failure to insure the Swan Falls Daily Minimum Flows, an& its failure to account for
the multiple year impacts of ground water pumping, are unreasonable and copstitite a breach of

the Settlement.
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FIRST CLATM FOR RELIEF
(Deciaration a5 to the Absence of Trust Water and No Valid Trust)

60.  Ildaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 59 of this Counterclaim.

61.  The Defendants have acted outside their authority and in breach of the Swan Falls
Settlement in their actions described above, and there is no adequate administrative remedy.
Accordingly, pursnant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the parties’ Stipulation
of April 11, 2006, Idaho Power secks declarations that: when the Swan Falls Agreement was
executed in 1984, the Snake River Basin tributary to the Murphy Gage, including surface water
and tributary ground water in the ESPA, was over appropriated; (b) on aécount of such over
appropriation, there was no unappropriated water available i this portion of the Snake River
Basin on a firm, average daily basis above the average daily minimum flows provided for in the
Agreement, ie., there was no "Trust Water"; and (c} because no Trust Water existed in 1984,
there was no trust res and therefore no valid trust established under the Seitlement.

SECOND CLATM FOR RELIEE

(Reformation Based on Mutual Mistake Eliminating Trust While Refaining Other
Provisions of Swan Falls Settlement)

62.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 61 of this Counterclaim.

63.  Pursuant to Idabo R. Civ. P. 57, 1daho Code § 10-1201, and the parties'
Stipulation of April 11, 2006, Idaho Power seeks declarations that: to the extent that the Snake
River Basin above the Murphy Gage, including the ESPA, was over appropriated in 1984 as to

the Swan Falls Daily Minimum Flows, the parties, who had assumed that Trust Water was
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available for new appropriations under the Swan Falls Agreement's trust arrangement, were
acting on the basis of a mutual mistake of fact regarding the existence of Trust Water. The Swan
Falls Settlement should therefore be reformed based on mutual mistake of fact regarding the
existence of Trust Water available in 1984, eliminating any asserted trust while retaining
provisions unrelated to the purported trost, including (3) subordination to specified existing uses,
and (if} Idaho Power's right to acquire additional water from sources upstream of its power plants
and to convey such water to and past its power plants below Milner Dam independent of any
minimum flows established under the Agreement,

THIRD CLATM FOR RELIEF

(Declaration as to Natnre of Trust Res and Quiet Title)

64.  ldzho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 63 of this Counterclaim.

65.  Aliernatively, pursuant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, Idaho Code
§ 6-401, and the parties' Stipulation of April 11, 2006, Idaho Power seeks declarations that to the
extent there was in fact some amount of Trust Water available in 1984, and to the extent that a
valid trust was created under the Settlement: (i) the trust res is water and not water rights; (ii) the
State of Idaho does not hold legal title to Idaho Power's water rights; and (iii) titie io the water
rights referenced in Paragraph 22 is therefore quieted in Idaho Power.

FOURTH CLAIM FOR RELIEF

(Waiver, Estoppel, Laches)
66.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs

1 through 65 of this Counterclaim
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67.  Pursvani to Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the parties’
Stipulation of April 11, 2006, Idaho Power seeks declarations that the State of Idaho's claim of

legal title to Ideho Power's water rights is barred by the docfrines of estoppel, waiver and laches.

FIFTH CLAIM FOR RELIEF

(Declaration as to Ne Subordination to Recharge)

68.  Idaho Power incorporates by reference and realleges the sliegations of Paragraphs
1 through 67 of this Connterclaim,

69.  Pursuant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the parties'
Stipulation of April 11, 2006, Idaho Power seeks declarations that: Idaho Power's water rights
for hydropower generation are not, through the Swan Falls Settlement or otherwise, subordimate
to use of water for ground water recharge. |

SIXTH CLATM FOR RELIEF

(Declaration as to State’s Obligations Regarding Swan Falls Minimam Flows and
Administration)

70.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 69 of this Counterclaim.

71. Pursuant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the pasties’
Stipulation of April 11, 2006, Idaho Power seeks declarations that: the State bas failed to take
reasonable steps in its administration of water rights priorities in the Snake River Basin, and
therefore to meet its obligation to insure and guarantee the Swan Falls Daily Minimum Flows,
including failing to account for the multiple year impacts of ground water pumping, and

accordingly has violated the Swan Falls Settlement.
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SEVENTH CLAIM FOR RELIEF

(Preliminary and Permanent Injunciion)

72.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 71 of this Counterciaim.

73.  The Idaho Attorney General and IDWR assert in the SRBA that the State of Idaho
holds “legal title" to water rights encompassed by water right ficenses issued to Idaho Power.
The Attorney General further relied upon his view that the State holds "legal title" to Idaho
Power's water rights in issuing Idaho Attorney General Opinion 06-2, which erroneously
concludes that “the hydropower rights referenced in the Swan Falls Agreement are subordinated
to aquifer recharge in accordance with state law."

74.  Because IDWR and the Idaho legislature have taken and may take actions
affecting Idaho Power's water rights pursuant to the State's actions asserting that the State holds
legal title to the subject water rights, and that Idabo Power’s hydropower water rights are
subordinated to aquifer recharge, Idaho Power is in danger of real, immediate and irreparable
harm which may be prevented only by injunctive relief.

75.  ldaho Power is already suffering immediate and irreparable harm as a result oft
(a) the State's iséuancc of permits for the appropriation of water from the ESPA based on the
erroneous assumption that Trust Water was available for appropriation; and (b) a resultant
improper reductiop in Snake River flows which otherwise could be used by Idaho Power under
its water rights.

76.  Ildaho Power has a reasonable probability of success on the merits.

77.  There is no plain, speedy a;nd adeguate remedy at law to prevent the risk of

jmmediate and irreparable harm to Idaho Power.
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78.  The granting of injunctive relief would be in the public interest.

79.  The balance of equities in this matter favors injunctive relief.

80. A preliminary injunction enjoining the State defendams from taking any action
affecting the subject water rights on the basis of the State's asser-te& legal title to such water
rights and asserted opinion that Idaho Power's hydropower waier rights are subordinate to
recharge will preserve the status quo pending a trial on the merits.

81.  Accordingly, Idaho Power requests preliminary and permanent injunctive relief:
() enjoining the State defendants from taking any action affecting the subject water rights on the
basis of the State's asserted legal title to such water nights; (b) ordering IDWR to re-evaluate
water availability, and to take aﬁpmpriate action, upon the expiration of the 20 year terms of
previously granted permits for new appropriations of Trust Water; (c} ordering the Idzho
Attorney General to repeal Idaho Attorney General Opinion 06-2 on the basis that it is erroncous
as a matter of law and a breach of the Swan Falls Settlement; and (d) ordering IDWR to take
reasonable steps in the administration of {Nater rights in the Snake River Basin, and therefore to
:ﬁeet its obligation to insure and guarantee the Swan Falls Daily Minimum Flows, inchuding
taking into account the multiple year impacts of ground water pumpiné in the ESPA.

PRAYER FOR RELIEF
WHEREFORE, Idaho Power prays for the following relief:

A A declaration that there was no "Trust Water" available when the Swan Falls
Agreement was executed in 1984, and therefore no trust res and no valid trust established under
the Swan Falls Settlement.

B. A reformation of the Swan Falls Settlement based on mutual mistake of fact
regarding the existence of Trust Water, eliminating any asserted trust while retaining provisions

unrelated to the purported trust.
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C. A declaration that to the extent there is a valid trust, the frust res is water and not
water rights, the State of Idaho does not hold legat title to Idaho Power's water rights, and title to
the water rights referenced in the Swan Falls Apreement is quieted in Idaho Power.

D. A declaration that the State of Idahe's claim of legal title to Idabo Power's water
rights is barred by the doctrines of estoppel, waiver and laches.

E. A declaration that Idaho Power's water rights for hydropower generation are not,
through the Swan Falls Settlement or otherwise, subordinate to the use of water for ground water
recharge.

F. A declaration that the State of Idaho has failed in its administration of water rights
priorities in the Snake River Basin to account for the multiple year impacts of ground water
pumping.

G. Preliminary and permanent injunctions: (a) enjoining the State defendants from
taking any action affecting the subject water rights on the basis of the State's asserted legal title
to such water rights; (b) ordering IDWR to re-evaluate water availability, and to take appropriate
action, upon the expiration of the 20 year terms of previously granted permits for new
appropriations of Trust Water; (c) ordering the Idaho Attorney General to repeal Idaho Attorney
General Opinion 06-2 on the basis that it is erronecus as a matter of law and a breach of the
Swan Falls Settlement; and (d) ordering IDWR to take reasonable steps in the administration of
water rights in the Snake River Basin, and therefore to meet its obligation to msure and
guarantee the Swan Falls Daily Minimum Flows, including taking into account the multiple year
impacts of ground water pumping in the ESPA.

H. Attorney's fees, costs and expenses, including expert witness fees; and
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|8 Such further relief as this Court deems just and proper.

Dated thisﬂ day of May, 2007.
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Respectfully submitted,

Jdmes C. Tucker, ISB No. 2038
Senior Attorney

IDAHC POWER COMPANY
1221 West Idaho Street

Boise, ID B3702-5627

John K. Simpsorn, ISB No. 4242

Shelley M. Davis, ISB No. 6788
BARXER ROSHOLT & SIMPSON LLP
205 North Tenth Street, Suite 520

P.O. Box 2139

Boise, ID 83701-2139

James S. Lochhead, Esg.

Michael A. Gheleta, Esq.

BROWNSTEIN HYATT FARBER
SCHRECK, P.C.

410 Seventeenth Street, Suite 2200

Denver, CO 80202

Aftorneys for Plaintiff
Idaho Power Comparny




CERTIFICATE OF MAILING

1 certify that on May 10%, 2007, I mailed copies of this Response and Cownterclaim, to
the foliowing persons:

1. One copy to the claimant and parties who filed the objections at the following address:

Ldzho Power Company
P.O. Box 70
Boise, Idabho 83707

State of Idaho

700 W, Jefferson, Room 218
P.0. Box 44449

Boise, Idgho 83711-444%

2. Copies to:

TDWR Document Depository
‘P.0. Box 83720
Boise, Idaho 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 4449

Boise, Idaho 83711-4449

United States Department of Justice
Environment & Natural Resources Division
550 West Fort Street, MSC 033

Boise, Idaho 83724
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SR IDAHO
POWER .

AN IDACORP Company

/;

May 10, 2007

Special Master Brigette Bilyeu
Snake River Basin Adjudication
253 3 Avenue North

Twin Falls, TD §3301

RE: Subcases 37-2128, 37-2471. 37-2472. 37-10709 and 37-16710

Dear Special Master Bilyeu:

Included with this letter is Idabo Power Company's Standard Form 2 Response fo
Objection to Amended Director's Report, together with a Coumterciaim which is an
attachment to and incorporated as part of the Response. The Counterclaim raises various
isswes concerning the Swan Falls Agreement and its relation to the subject water rights,

and encompasses the issues raised hy the Stats concerning alleged legal fitle to the water
rights.

Idaho Power's Response with attachment responds to the Standard Form 1 Objection fo
Amended Director's Report filed by the State of Idaho on May 3, 2007. Since the State's
Objection is the subject of the State's Motion to File Late Objection, which 1s scheduled
to be heard on May 11, 2007 at 2:00 p.m., Idaho Power respectfully requests that its
Response to that Objection be Jodged with the Court right away, and then filed
immediately after the State's Objection is accepted for filing by the Court.

In addition, Idaho Power would like to notify you that in an effort to obtain an integrated
and comprehensive determination of issues conceming the Swan Falls Agreement in the
SRBA, Idaho Power has also filed, with the SRBA Court: (1) a Complaint and Petition
for Declaratory and Injunctive Relief; (2) a Motion for Stay of Basin-Wide Issue No. 13;
and (3) a Motion for Stay of Proceedings on Idao Power Company Water Rights in
Basins 2, 36 and 37, or Alternatively to Consolidate Proceedings. Idaho Power has
requested an expedited hearing on the two motions filed with the SRBA Court, which has
been set for June 19, 2007 at 1:30 p.m

Sincerely,

James C. Tucker
Senior Attorney

cc:  State of Idaho
[DWR Document Depository
United States Dept. of Justice
Chief, Natural Resources Division

PO, Box 70 {B3707)
1221 W, Idzho 5t




