RECEIVEL

DEPARTMENS O
WATERRESOUROES

AR IDACORP Company

May 10, 2007

Clerk of the Court :
Snake River Basin Adjudicatio
253 3 Avenue North
Twin Falls, T 83301

In Re SRBA Case No, 39576

Dear Clerk:

Included with this letter for filing in the above-referenced case, please find the following
documents:

(1) Complaint and Petition for Declaratory and Injunctive Relief;

(2) Motion for Stay of Basin-Wide Issue No. 13; and

(3) Motion for Stay of Proceedings on Idaho Power Company Water Rights in
Basins 2, 36 and 37, or Alternatively to Consolidate Proceedings.

Idaho Power has requested an expedited hearing on the two motions, which has been set
for June 19, 2007 at 1:30 p.m. A proposed Order Granting Motion for Expedited Hearing
is also enclosed for each respective motion. Finally, a check to cover the complaint filing
fee is also enclosed herein.

Thank you very much for your assistance.

Sipgerely, oy
%& < /M&mw

James C. Tucker
Senior Attorney

Attachments

P.0n. Box 70 (83707}
1221 W. ldaho St.
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Attorneys for Plaintiff Idaho Power Company

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39576
COMPLAINT AND PETITION
FOR DECLARATORY AND
IDAHO POWER COMPANY, INJUNCTIVE RELIEF
Plaintiff,

V.

STATE OF IDAHO; C.L. "BUTCH" OTTER,
Govemnor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)




RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources

Defendants.

Plaintiff Idabo Power Company ("Idaho Power"), an Idaho corporation, states the
following Complaint and Petition for Declaratory and Injunctive Relief against Defendants State
of Idaho, C.L. “Butch” Otter, Governor of t_he State of Idaho, Lawrence G. Wasden, Attorney
General of the State of Idaho, the Idaho Department of Water Resources ("IDWR"}, and David

Tuthill, Director of IDWR (collectively "Defendants"},

INTRODUCTION

1. The State of Idaho has been enmeshed in controversy on a number of fronts with
respect to the continning decline of ground water levels in the Eastern Snake Plain Aquifer
("ESPA™) and the resulting decline of Snake River flows. IDWR has had to deal with a number
of water right "calls" made by senior priority appropriators utilizing surface and spring water
from the Snake River, the flows of which are affected by withdrawals of ground water from the
ESPA. However, to date IDWR has not taken into account the multiple year impacts of
groundwater pumping from the ESPA in its administration of water rights, and instead has
curtailed or threatened to curtail groundwater rights only on the basis of within-the-year or
seasonal impacts of such pumping. The Idaho judiciary has been required to address the
constitutionality of IDWR's administrative rules governing conjunctive management of ground
water and surface water, with a trial court first holding the rules facially unconstitutional, and the
Idaho Supreme Court then upholding the facial constitutionality of the rules, still leaving the
possibility of a constitutional challenge based on application of the rules in the future. The Idaho

legislature has initiated various processes, including through the Idaho Water Resource Board, in




an attempt to understand and identify ways to address the decline of the ESPA and spring and
River flows,

2. The decline of the ESPA reflects the basic fact that the Snake River System is
over appropriated presently, and has been for some time. In the face of this reality, the State has
continued to search for ways to satisfy existing water users with existing supplies.
Unfortunately, in an over appropriated system such opportunities come at the expense of the
owners of existing water rights. One idea pursued by the State is the possibility of recharging
ground water in the ESPA through deliveries of surface water from the Snake River, inchuding
water encompassed by Idaho Power's water rights. Another attempt recently made by the State
s 10 interpret the Swan Falls Seftlement, reached between the State and Idaho Power in
settlement of kitigation over 20 years ago, in a manner which minimizes the amount of water
available to Idaho Power under its water rights, while maximizing contro] of the water by the
State. This latest effort involving interpretation of the Swan Falls Settlement and its purported
trust arrangement spearbeaded by the Idaho Attorney General has put at issue in the SRBA the
interpretation and meaning of the Swan Falls Settlement in a number of respects.

3. The actions of the Atiorney General and IDWR have raised disputes concerning
interpretation or application of the Swan Falls Settlement. A declaratory judgment by this Court
resolving these disputes and their impact upon the subject water rights will clarify and settle the
legal relations at issﬁe. Accordingly, Ydaho Power brings this Complaint and Petition
respectfully requesting the Court to issue declaratory and injunctive or other appropriate retief
regarding the status and nature of Idaho Power’s water rights, as well as the respective rights,
duties and responsibilities of the parties under the Swan Falls Settlement, all as more fully set

forth herein.



PARTIES

4. Idaho Power is an Idaho corporation with its principal place of business in Boise,
Idaho. Idaho Power owns and operates nnmerous facilities in the Snake River Basin, including
hydroelectric power, fish propagation, commercial, domestic and irrigation facilities. These
facilities operate under water rights decreed, pemﬁtt;':d, Yicensed and bepeficially used pursuant
to Idaho law.

5. The State of Idaho and its officials are subject to the Idaho Constitution, including
Article XV concerning water rights, and other applicable law.

6. C.L. "Butch" Otter is the Governor of the State of Idaho. Pursuant to Article IV,
§ 6 of the Idaho Constitution, the supreme executive power of the state is vested in the governor,
who shall see that the laws are faithfully executed. The Governor is a party to the Swan Falls
Agreement, having executed the Agreement on behalf of the State of Idaho.

7. Lawrence G. Wasden is the Attorney General of the State of Idaho, and is
responsible for carrying out the duties of that office under Article IV, § 1 of the Idaho
Constitution, Idaho Code § 67-1401, and other applicable law. The Attorney General is a party to
the Swan Falls Agreement, having executed the Agreement solely by reason of his official
position as counsel for the State of Idaho and its agencies in litigation relating to the Swan Falls
Agreement that was pending at the time of its execution.

8. The Idaho Department of Water Resources ("IDWR") is an executive department
of the government of the State of Idaho, and is charged with duties regarding management and
administration of water resources under Idaho Code §§ 42-1701 et seq. and other applicable law.

9. David Tuthill is the Director of IDWR, and is charged with duties regarding

administration of water rights under Idaho Code §§ 42-1701 et seq. and other applicable law.




JURISDICTION AND VENUE

10.  Jurisdiction over this action is proper in the district cowrts under Idaho Const. Art.
V, § 20, and Idaho Code § 1-705. Venue is proper in this district court under Idaho Code § 5-
401, in that the subject of the action or some part thereof is situated in this county, and under
Idaho Code § 5-402.2, in that the cause of action or some part thereof arose in this county.

11, Jurisdiction and venue in this case are proper in the SRBA Court under Idaho
Code §§ 42-1401A and 42-1406A, since this matter seeks the determination of the nature, extent
and priority of water rights, the adjudication of the right to the use of water, and the resolution of
disputed issues concerning the right to the use of water within the Snake River Basin.

12.  The court has jurisdiction to quiet title pursuant to Idaho Code § 6-401.

13.  The court has jurisdiction to issue a deélaratory judgment pursuant to Idaho Code
§ 10-1201 and Idaho R. Civ. P. 57.

14.  The court has jurisdiction to issue injunctive relief pursuant to Idaho R. Civ. P.
65.

15.  The State of Idaho has consented and agreed to resolution of disputes concerning
interpretation or application of the Swan Falls Agreement through the mechanism of a petition
for declaratory relief such as this Complaint and Petition. A Stipulation signed by Attorney
General Wasden and counsel for Idaho Power, and submitted to the IDWR Director on April 11,

2006, provides:

Further Proceedings Relating to the Swan Falls Agreement. The pariies agree that
in the event there are disagreements or disputes between the parties as to the
interpretation or application of the Swan Falls Agreement that they will endeavor
to resolve those disagreements through informal discussions and negotiation. In
the event that the parties are unable to resolve any such disagreements to their
mutual satisfaction, either party, after notice to the other, may file a petition for
declaratory relief with a court of appropriate jurisdiction to have the




disagreement resolved and the Swan Falls Agreement interpreted and peither this
Stipulation nor .C. §§ 42-234, 42-4201, or 42-4201 A shall act as a bar to the
filing of such action. (Emphasis added).

Idaho Power has provided notice of this Complaint and Petition to counsel representing the Idaho

Attorney General.

GENERAL ALLEGATIONS

The Ownership and Use of Water in Idabe

16.  Waters in Idaho “flowing in their natural channels,” including surface water and
ground water, are the property of the State. Idaho Code § 42-101. However, the right to the use
of any of the waters of the State by the people of Idaho is “recognized and confirmed.” Id. The
State’s interest in the waters of the State is subject to the Constitutional guarantee that “the right
to divert and appropriate the unappropriated waters of any natural stream to beneficial use shall
never be denied.” IDAHO CONST. art. XV, § 3. Therefore, the State’s role is to “supervise™ the
“appropriation and allotment to those diverting” water “for any beneficial purpose.” Idaho Code
§ 42-101.

17.  Unappropriated water may be appropriated by the diversion and the application
thereof to beneficial use. Once water is appropriated a water right is established, which is a right
o use the waters owned by the State. A water right is a real property right, which vests upon
appropriation.

18.  Once a water right has been established, priority of appropriation shall govern the
relative rights of those using water. IDAHO CONST. art. XV, § 3.

19.  Ifthe quantity of water rights in a basin exceeds the physical supply of water
available during all or portions of a year, that basin is considéred “over appropriated.” Insucha
circumstance, the Constitutional right to divert and appropriate unappropriated water cannot

exist, since there is no unappropriated water available for appropriation. Idaho law recognizes




the interconnected nature of surface water and tributary ground water. Thus, the concept of
“over appropriation” applies both to surface and interconnected ground water.

Swan Falls Seitlement

20.  An"Agreement,” which was the centerpiece of what has come to be known as the
overail "Swan Falls Settlement,” was signed on October 25, 1984, by Idaho Power Company's
Chairman of the Board and Chief Executive Officer James E. Bruce, Idaho Governor John V.
Evans, and Idaho Attorney General Jim Jones. In addition fo this 1984 "Agreement," the overall
"Swan Falls Settlement" also includes: subsequent implementing Iegi‘slation, rules, regulations
and administrative practices by the State of Idaho; an October 25, 1984 Contract executed by the
three parties pursuant to Senate Bill No. 1180 (*1180 Contract"); and a Consent Judgment
entered by the court in 1990 in the pending litigation in Case No. 81375 in the District Court of
the Fourth Judicial District of the State of Idaho, in and for the County of Ada.

21.  The Agreement contemplated enactment of a legislative program to implement
the Agreement, including legislation relating to the subordination of certain of Idaho Power’s
water rights, the funding of a general stream adjudication (the SRBA) to assist in determining
water availability and facilitate water administration, and the establishment of public interest
criteria to facilitate the use of trust water by subsequent appropriators as contemplated by the
Agreement. Legislation was subsequently enacted in 1985, and amended in 1986.

22, The Settlement recognized the water rights appropriated and owned by Idaho
Power and used at its facilities referenced in the Agreement as valid existing rights. Specific to
this Complaint and Petition, the hydroelectric generation facilities owned and operated by Idaho
Power which are more fully set forth in the Settlement, the licenses and decrees under which
such facilities divert and beneficially use water, and the amounts of such lcenses and decrees are

as follows:




Thousand Springs Power Plant: License No. 36-2013 (600 ¢.fs.) (Partial Decree

entered 11/25/97.)

Lower Malad Power Plant: License N’o. 37-2128 (700 ¢.£s.); and License No. 37-
2472 (650 c.fs.)

Upper Malad Power Plant; License No. 37-2471 (900G ¢.£s.)

Clear Lake Power Plani: License No. 36-2018 (526 c.f.s.) (Partial Decree entered
11/25/97.)

Sand Springs [used at Thousand Springs Power Plant]: License No. 36-2026 (100
c.f.s.) (Partial Decree entered 11/25/97.)

Upper Salmon Power Plant; License No. 02-2057 (6,500 c.fs.)

Lower Salmon Power Plant: License No. 02-2001A (1,700 c.fs.); License No. 02-
20018 (1,300 c.fs.); License No. 02-2059 (250 c¢.£s.); and License No. 02-2060
(14,000 c.fs.)

Bliss Power Plant: License No. 02-2064 (12,000 c.fs.); and License No. 02-2065
(3,000 c.f5.)

Twin Falls Power Plant: License No. 02-2056 (1,050 c.£5.)

Shoshone Falls Power Plant: License No. 02-2036 (1,000 c.£s.)

Swan Falls Power Plant; License No. 02-2032 (4,000 c.fs.); License No. 02-4000
(1,840 c.fs.); License No. 02-4001 (1,460 c.f5.); and Decree No. 02-100 (2,150
¢.fs.) (While the licenses and decree for Swan Falls Power Plant total 9,450 c.fs.,

the Idaho Supreme Court found in Idaho Power I, 104 Idaho at 578, that Power

Plant capacity, and accordingly the limit of Idaho Power’s Swan Falls water rights

in 1984, was 8,400 c.fs.)



Idaho Power owns other water rights at other facilities, including hydropower projects, which are
not subject to the terms of the Swan Falls Settlement.

23.  As more fully set forth in Paragraph 7(A) of the Agreement, the water rights of
Idaho Power identified in Paragraph 22 entitle Idaho Power to an unsubordinated right to average
daily minimum stream flows in the Snake River of 3,900 c.£s. in the summer (April I to October
31) and 5,600 c.fs in the winter (November 1 to March 31) measured at the Murphy Gage (the
“Swan Falls Daily MMum Flows”). These flows are not subject to depletion.

24.  Asmore fully set forth in Paragraph 7(B) of the Agreement, Idaho Power is
entitled to the use of the flow of the Snake River at its facilities to the extent of its actual
beneficial use up to the full amounts of the water rights identified in Paragraph 22 above.
Howéver, Idabo Power subordinated those water rights in excess of the Swan Falls Daily
Minimum Flows to beneficial upstream uses subsequent to October 1, 1984, upon approval of
such uses by the State in accordance with State law, unless the depletion violates or will violate
the Swan Falls Daily Minimum Flows. Idaho Power retained its right to contest any
appropriation of water in accordance with State law, and the right to compel the State to take
reasonable steps to insure and guarantee the Swan Falls Dﬁiiy Minimum Flows.

25.  Asmore fully set forth in Paragraphs 7(C) and 7(D)) of the Swan Falls Agreement,
and also as more fully set forth in the 1180 Contract and the consent judgment entered in Case
No. 81375 in the District Court of the Fourth Tudicial Districﬁ of the State of Idabo, in and for the
County of Ada, Idaho Power also subordinated the water rights identified in Paragraph 22 above
to then existing uses -~ specifically to the uses of those persons dismissed from Ada County Case
No. 81375 pursuant to the 1180 Contract, and to those persons who beneficially nsed water prior
to October 1, 1984, and who filed an application or claim for said use by June 30, 1985. Idaho

Power does not challenge here this subordination to existing uses set forth more fully in




Paragraphs 7(C) and 7(D} of the Agreement, the 1180 Contract, or the consent judgment in Case
No. 81375 in the District Court of the Fourth Judicial District of the State of Idaho, in and for the
County of Ada.

26.  Asmore fully set forth in Paragraph 7(E) of the Agreement, the Swan Falls Daily
Minimum Flows are determined without taking into account additional water which Idaho Power
may acquire. The use of such acquired water by Idaho Power is not limited by or subject to the
Agreement, and must be administered and accounted for by the State of Idaho in addition to the
Swan Falls Daily Minimum Flows. The parties acknowledged Idaho Power’s right and ability to
acquire additional water for power purposes over and above the Swan Falls Daily Minimum
Flows by agreeing in Paragraph 6(C) of the Agreement to support legislation relative to the
establishment of an effective water marketing system.

27.  The Agreement provides in Paragraph 4 that the State and Idaho Power “shall not
take any position before the legislature or any court, board or agency which is inconsistent with
the terms of this agreement.”

28.  The Settlement purports to establish a "trust." The parties to the purported trust
intended that the trust beneficiaries would be Idaho Power and the people of the State of Idaho.
The parties to the purported trust also intended that the trustee of such trust Woﬁ]d be the State of

Idaho, acting by and through the Governor.

Over Appropriation of Snake River Basin Above Murphy Gage and Absence of Trust Res

29.  Fundamental to the establishment of the purported trust arrangement was the
mutual assumption, based on the information available to the parties in 1984, that there was
some amount of water in the Snake River Basin, including groundwater in the ESPA, that was
available for use by new appropriations subsequent to October 1, 1984, the use of which would

not cause the flow of the Snake River at the Murphy Gage to drop below the Swan Falls Daily
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Minimum Flows. This additional water over and above the Swan Falls Daily Minimum Flows
was referred to as the “Trust Water.”

30.  All Trust Water had been previously appropriated under Idaho Power’s water
rights described in Paragraph 22 ébove. However, under the Settlement, the parties established a
mechanism by which Idaho Power would subordinate its use of water previously appropriated
under Idaho Power’s water rights to subsequent appropriation for beneficial uses, that were
authorized at that time, by junior water users after October 1, 1984, based upon the State’s
determination that such appropriations would not cause the flow of the Snake River to drop
below the Swan Falls Daily Minimum Flows, and upon the State’s determination that such
appropriations safisfied specified public interest criteria. Thus, the State was obligated under the
Swan Falls Settlement to insure and guarantee the Swan Falls Daily Minimum Flows, and to not
issue any permits in the Snake River Basin for ground or surface water use after October 1, 1984

if the use of water under such permits would deplete the flow of the Snake River below the Swan
Falls Daily Minimum Flows.

31.  Inreaching this mutval understanding in 1984 that Trust Water existed for firture
development, the parties to the Agreement, based upon the best hydrologic data available at the
time, believed that the firll depletive effect of then-existing uses of ground water in the ESPA
was reflected in the historic low flow of the Snake River. Because of the hydrologic
interconnectivity of the ESPA and the Snake River, withdrawals of ground water from the ESPA
impact flows in the River, and vice-versa. However, the depletive effect of withdrawals of
ground water from the ESPA on Snake River flows is delayed for a period, often many years,
depending upon various factors, including the distance from the well to the River. Contrary to
the assumption of the parties to the Agreement, ground water withdrawals from the ESPA that

had occurred prior to 1984 caused depletions in the hydrologic system, which were not
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manifested in reduced flows in the Snake River in 1984 when the Agreement was reached.
Moreover, information now available indicates that the impact of such groundwater withdrawals
~ may not yet be reflected in Snake River flows at the Murphy Gage.

32, Qver appropriation of the Snake River Basin is a long-term issue, and the State, in
fulfilling its obligation to manage both surface water and ground water so as to not violate the
Swan Falls Daily Minimum Flows, must take into account the multiple year impacts of ground
water depletions from the ESPA.

33. Onorabout July 12, 2003, average daily flows in the Snake River measured at the
Murphy Gage and calculated under the Swan Falls Settlement fell below the Swan Falls Daily
Minimum Flows. Such flows did not reflect the total delayed depletive effect of ground water
withdrawals from the ESPA that occurred prior to October 1, 1984, or the total delayed depletive
effect of ground water withdrawals from the ESPA of Trust Water and non-Trust Water under
‘appropriations that have been allowed by the State of Idaho since October 1, 1984.

34.  Based on hydrologic conditions in the Snake River Basin that have manifested
since the Settlement, it is apparent that at the time of the Agreement, the Snake River Basin was

| over appropriated to the extent of the Swan Falls Daily Minimum Flows. The condiﬁon of the
ESPA and the Snake River upstream from the Murphy Gage remains over appropriated and -
continues to threaten the Swan Falls Daily Minimum FIqws guaranteed by the Settlement, Asa
result, there never was any Trust Water available for use by post-1984 water uses, there was no
trust res, and thefe exists no trust. Therefore, the parties to the Swan Falls Settlement were

operating under a mutual mistake of fact in entering into and establishing the "trust" relationship.

12




IDWR's Erroneous Issuance of Appropriation Permits Pursuant to Swan Falls
Subordipation

35.  Despite the absence of Trust Water, IDWI; has processed and approved numerous
applications for new appropriations of Trust Water since 1984, which permits were premised
upon the erroneous assumption that Trust Water was available for use and which rely upon
subordination of Idaho Power's water rights under the Swan Falls Settlement. Put simply, IDWR
authorized the use of Trust Water that did, and does, not exist.

36.  Following the Swan Falls Settlement, pursuant to various policies and rules,
IDWR processed water right filings for the use of Trust Water. IDWR established a Trust Water
Area, which was the area of the Snake River Basin in which the State determined Trust Water
was located. IDWR also determined to issue some permits for the use of Trust Water for specific
terms long enough to amortize development investment of the permittees. Upon expiration of
the permit term the permits would be reprocessed, which would involve reconsideration of the
adequacy of the water supply and reevaluation of the public interest criteria.

37.  IDWR has issued numerous permits for the appropriation of Trust Water,
including permits with 20 year terms. The terms of many of these term permits are nearing
expiration. The water supply and public interest analyses which IDWR performed to issue
permits pursuant to the subordination provided for in the Swan Falls Settlement are out of date
and must be updated, and the Court, based on its findings, should order IDWR to take
appropriate action to review and reconsider these term permits in consideration of the fact that no

Trust Water ever existed.

Attorney General's and IDWR Director's Filings Concerning Interpretation or Application
of Swan Falls Agreement

38.  Faced with the continuing decline of ground water levels in the ESPA, and the

resulting declines in Snake River flows, the State must finally acknowledge that the Snake River
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System is and has been over appropriated as to the Swan Falls Daily Minimum Flows. To date,
however, the State has been reluctant to do so, and has consequently been searching for ways to
satisfy existing water users with existing supplies. Most recently, both the Idaho Attorney
General and IDWR have made efforts to interpret the Settlement in a manner that minimizes the
amount of water available to Idaho Power under its water rights, while maximizing control of
this water by the State. Specifically, the Attorney General and IDWR have asserted legal title to
Idaho Power’s water rights under the Setilement, and by virtue of such claim of ownership have
sought to subordinate Idaho Power’s rights to ground water recharge.

39.  On December 22, 2006 and January 2, 2007, Attorney General Wasden filed with
IDWR several "Notice[s] of Change in Water Right Owmership" (hereinafter "Notices"),
asserting that the State of Idaho owns "legal title" to all or a portion of a number of the water.
rights referenced in Paragraph 22 on the Snake River in Basins 2, 36 and 37, to which decrees,

licenses or beneficial uses have been established by Idaho Power and issued by the State, but
which the Attorney General now asserts the State acquired as part of the Settlement's purported
trust arrangement.

40.  The first lnotiﬁcation provided by the Idaho Attorney General to Idaho Power that
the Attorney General intended to file the Notices with IDWR was a telephone call from two
members of the Attorney General's staff on December 22, 2006, the same day that the Attorney
General filed the Notices with IDWR and that Idaho Power received them. The Attorney
" General's filing of the Notices constituted a breach of a Stipulation signed by Attorney General
Wasden and counsel for Idaho Power, and filed with the IDWR Director on April 11, 2006.

41. On December 28, 2006, six days after the Attorney General filed the Notices,
IDWR filed with the SRBA Court its Director's Report for Basin 2. As to the water rights in

Basin 2 referenced in Paragraph 22, the Director's Report essentially tracked the ownership
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claims as asserted in the Notices of Change in Water Right Ownership filed by the Attorney
General. The issuance of the IDWR Director's Report less than one week after the Attorney
General's filing of the Notices of Change in Water Right Ownership indicates that the actions of
the Attorney General and ITDWR apparently were coordinated.

42, On or about November 1, 2005, IDWR filed a Director's Report in the SRBA for
Basin 37 Which recognized Idaho Power as the sole water right owner for water rights in Basin
37 referenced in Paragraph 22. However, following the Attorney General's filings, on February
14,2007, IDWR filed & Notice of Completed Administrative Proceeding ("NCAP™) listing such
water rights as asserted in the Attorney General’s filings. Attached to the NCAP were
replacement pages from the Director's Report for Basin 37 concerning each of the five listed
water rights in that Basin, which essentially tracked the ow;ershjp claims as asserted in the
Notices of Change in Water Right Ownership filed by the Attorney General. These replacement
pages apparently comprise the Amended Director's Report.

43.  IDWR issued a Director's Réport n 1992, and an Amended Dire;:tor’s Report in
1995, for Basin 36 which recommended that the SRBA Court decree Idaho Power's Water Right
Nos. 36-0213, 36-0218 and 36-02026 as claimed in the name of Idaho Power Company. No
objections were filed to the IDWR recommendations, by the State or any other parties, relating to
ownership of the water rights. On November 25, 1997, SRBA Presiding Judge Daniel C,
Hurlbutt, Jr. entered three Orders of Partial Decree, ordering that these three Idaho Power water
rights be decreed as set forth in the Partial Decrees attached to the Orders. The Partial Decrées
decreed the water rights in the name of Idaho Power Company.

44.  On December 22, 2006, the Idaho Attorney General filed with IDWR a Notice of

Change in Water Right Ownership asserting that the State of Idaho held legal title to Water Right

15




Nos. 36-0213, 36-0218 and 36-02026. The Attorney General's filing provided no indication that
these three water rights had been recognized in partial decrees almost a decade earlier.

45.  The State has never filed a Notice of Claim in the SRBA reéading Idaho Power's
water rights referenced in Paragraph 22, as required by Idaho Code § 42-1409(4).

46.  The Attorney General's filing of the Notices claiming and the IDWR Director’s
Reports recommending legal title in the State to Idaho Power's water rights raise the prospect and
establish the threat and intent of the State to take actions prejudicial to Idaho Power on the basis
of this assertion of legal title allegedly arising out of the purported Swan Falls Settlement trust,
prevent Idaho Power from exercising its full rights as legal owner of its water rights, and are in
and of themselves a breach of the Agreement.

Water As Res of Any Trust Under Swan Falls Agreement

47.  Ifthere in fact was any Trust Water available for distribution at the time of, or
subsequent o, the 1984 Swan Falls Agreement, and a valid trust was established through the
Settlement, then the Court should proceed to address the parties’ disputes regarding the trust
relationship. The State’s assertion of ownership of Idaho Power’s water rights referenced in
Paragraph 22 is based on the State’s assertion that under the Settlement such water rights were
placed into trust and constitute the trust res. The State asserts its ownership interest as a trustee.
Idaho Power maintains that under the Settlement, the res of any created trust is the Trust Water.
I was the Trust Water, not Idaho Power’s water rights, that was to be available for new uses
under the public interest criteria established by the Settlement.

48.  The Seftlement made this res of Trust Water subject to appropriation for
beneficial uses authorized at that time by water users junior io Idaho Power's water rights, and
based upon the State’s determination, as trustee for such water, that any such appropriations

individually and cumulatively satisfied public interest criteria set forth in statutes and regulations
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implementing the Agreement. Upon the State’s apprc;va} of the appropriation of Trust Water by
junior water users, Idaho Power’s water rights identified in the Agreemen‘i were 1o be
automatically subordinated to the extent of such junior appropriations. Pending the uvse of Trust
Water by such junior appropriations, Idaho Power retains full title to and use of its water rights.
Even once such rights are subordinated, Idaho Power retains full title to and the right to use
water under such rights when available, and the right to contest any appropriation of water in
accordance with State law.

49.  Nowhere in the Seftlement is there any reference made to the State of Idaho
owning or cIaixﬁing legal title to Idaho Power’s water rights as trustee, or to Idaho Power
conveying its water rights into a trust. Pursuant to the Settlement, starting approximately twenty
years ago the State of Idaho has processed and approved applications for the use of Trust {)}ater
by junior water users in the Snake River Basin. The State approved such applications and issued
permits under new priority dates, not the priority dates of any water rights owned by Idaho -
Power. The subordination provisions of the Agreement and the establishment of the Trust Water
concept thus did not eliminate, seize or provide for the redistribution or reallocation of Idaho
Power’s water rights. The Agreement and Settlement merely prevents Idaho Power from
asserting the priority of its senior water rights above the Swan Falls Daily Minimum Flows
against certain upgradient tributary junior priority water rights that Idaho Power subordinated to
under (i) Paragraphs 7(C) and 7(D) of the Agreement, (ii) the 1180 Contract or the Consent
Judgment in Case No. 81375 in the District Court of the Fourth Judicial District of the State of

‘Idaho, in and for the County of Ada, or (iii) the Trust Water provisions of the Settlement.

50.  Until the actions of the State referenced in this Complaint, the State of Idaho has

never claimed nor asserted legal title to Idaho Power’s water rights, requested conveyance of

title, otherwise asserted that legal title was necessary for the State of Idaho to undertake its duties
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as trustee of the Trust Water, or otherwise contested ownership of Idaho Power’s water rights.
To the contrary, the State of Idaho through IDWR previously submitted recommendations to this
Court that water right decrees be adjudicated in the name of Idaho Power as the owner of such
water rights.  As a result, the actions of the State, its officials, and s agencies following
execution of the Agreement have been consistent with title to the water rights remaining with
Idaho Fower. Idaho Power has relied upon the conduct of the State, its ofﬁc_ials, and its
agencies. Accordingly, the State of Idaho’s claim of legal title to Idaho Power’s water rights is

barred by the doctrines of estoppel, waiver and laches.

Attorney General's 2006 Opinion Concerning Alleged Subordination of Idaho Power
Water Rights to Aguifer Recharge

51, Inaddition to its claims of legal title, the State has sought to interpret the
Settlement in a manner which would allow water appropriated under Idaho Power's water rights
to be utilized to recharge the declining ESPA. On March 9, 2006, Attorney General Wasden, in
response to questions in a February 27, 2006 letter from State Housé Speaker Bruce Newcomb,
issued Attorney General Opinion 06-2 "Regarding Swan Falls Agreement and Idaho Code §§ 42-
234(2) and 42-4201A(2)" (bereinafter "Attorney General Opinion 06-2").

52.  Attorney General Opinion 06-2 raised the following question: "Is aquifer recharge
a use to which Idaho Power Company subordinated its hydropower water rights under the Swan
Falls Agreement?" On this question, the Opinion erroneously concluded that "the hydropower
rights referenced in the Swan Falls Agreement are subordinated to aquifer recharge in
accordance with state law."

53.  Attorney General Opinion 06-02 reached its erroneons conclusion by also finding
that statutory law in place currently, which makes water rights for recharge secondary to water

rights for hydropower otherwise subordinated under the Settlement, could be ignored as a result
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of the Attorney General's interpretation of the Settlement. Specifically, the Opinion found that
statutes currently in place, including Idaho Code §§ 42-234(2) and 42-4201A(2), have no legal
effect and are "trumped” by the Settlement, since according fo the Opinion "the State, as trustes,
holds legal title to the water placed in trust and, in accordance with the Swan Falls Agreement,
the State has the right to determine bow the [ Trust [W]ater will be used.”

54.  The Idaho legislature considered proposed legislation concerning the relationship
between vested water rights for hydropower and water rights for aquifer recharge during the
2006 legislative Session. During the legislative proceedings for H 800, significant emphasis was
put on Attorney General Opinion 06-2, with some legislators assuming that the Attorney General
Opinion was legally correct.

55.  The Attorney General's issvance of Attorney General Opinion 06-2, coupled with
the Attorney General's filing of the Notices of Change in Water Right Ownership, both of which
rely upon the allegation that the State holds "legal title” to water rights licensed to Idaho Power,
raise a dispute regarding interpretation of the Settlement appropriate for judicial resolution.

56.  The finding in Attorney General Opinion 06-2 that Idaho Power’s water rights are
subordinate to recharge breaches the Agreement and further raises the prospect and establishes
the threat and intent of the State to take actions prejudicial to Idaho Power.

Declaration as to State's Obligations Regarding Swan Falls Minimum Flows and
Administrative Duties

57.  The Settlement provides for the initiation and completion of the adjudication of
water rights in the Snake River Basin through the SRBA, and the integrated and comprehensive
administration of such rights by the State.

58.  Pursuvant to the Settlement, the State is obligated to insure and guarantee the Swan

Falls Daily Minimum Flows. The State is further obligated under the Settlement to not issue any
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permits in the Snake River Basin for ground or surface water use after October 1, 1984, if the use
of water under such permits would deplete the flow of the Snake River below the Swan Falls
Daily Minimum Flows. Under Paragraph 7(B) of the Agreement, Idaho Power retained the right
to compel the State to take reasonable steps to insure that the Swan Falls Daily Minimum Flows
were not viclated.

59.  Despite the State’s obligations, as a result of pumping of ground water under
junior water rights, the water levels in the ESPA have steadily declined, and continue to decline,
resulting in diminishing spring flows, reach gains and flows in the Snake River. Average daily
flows in the Snake River measured at the Murphy Gage and calculated under the Swan Falls
Settlement fell below the Swan Falls Daily Minimum Flows on or about July 12, 2003. In
addition to causing a violation of the Swan Falls Daily Minimum Flows, the diminishing water
flows have resulted in a number of water right "calls" made by senior priority appropriators
utilizing surface and spring water from the Snake River, the flows of which are affected by
withdrawals of ground water from the ESPA. However, to date IDWR has not taken into
account the multiple year impacts of groundwater pumping from the ESPA in its administration
of water rights, even though it cannot be disputed that ground water pumping from the ESPA has
impacts beyond the year of such pumping. IDWR instead has curtailed or threatened to curtail
ground water rights only on the basis of within-the-year or seasonal impacts of such pumping.
The State’s failure to insure the Swan Falls Daily Minimowm Flows, and its failure to account for

the multiple year impacts of ground water pumping, are unreasonable and constitute a breach of

the Settlement.
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FIRST CLAIM FOR RELIEF

{Declaration as to the Absence of Trust Water and No Valid Trust)

60.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 59 of this Complaint and Petition.

61.  The Defendants have acted outside their authority and in breach of the Swan Falls
Settlernent in their actions described above, and there is no adequate administrative remedy.
Accordingly, pursuant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the parties’ Stipulation
of April 11, 2006, Idaho Power seeks declarations that: when the Swan Falls Agreement was
executed in 1984, the Snake River Basin tributary to the Murphy Gage, including surface water
and tributary ground water in the ESPA, was over appropriated; (b) on account of such over |
appropriation, there was no wmappropriated water available in this portion of the Snake River
Basin on a firm, average daily basis above the average daily minimum flows provided for in the
Agreement, i.e., there was no "Trust Water”; and (¢) because no Trust Water existed in 1984,
there was no trust res and therefore no valid trust established under the Settlement.

-SECOND CLAIM FOR RELIEF

(Reformation Based on Mutual Mistake Eliminating Trust While Retaining Other
Provisions of Swan Falls Settlement)

62.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 61 of this Complaint and Petition.

63. Pursnant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the parties’
Stipulation of April 11, 2006, Idaho Power seeks declarations that: to the extent that the Snake
Rj{rer Basin above the Murphy Gage, including the ESPA, was over appropriated in 1984 as to

the Swan Falls Daily Minimum Flows, the parties, who had assumed that Trust Water was
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available for new appropriations under the Swan Falls Agreement's trust arrangement, were
acting on the basis of a rmitual mistake of fact regarding the existence of Trust Water. The Swan
Falls Settlement should therefore be feformed based on mutual mistake of fact regarding the
existence of Trust Water available in 1984, eliminating any asserted trust while retaining
provisions unrelated to the purported trust, including (i) subordination to specified existing uses,
and (i) Idaho Power's right to acquire additional water from sources upstream of its power plants |
and to convey such water to and past its power plants below Milner Dam independent of any
minimum flows established under the Agreement.

THIRD CLAIM FOR RELIEF

(Declaration as to Nature of Trust Res and Quiet Title)

64.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 63 of this Complaint and Petition.

65. - Alternatively, pursuant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, Idaho Code
§ 6-401, and the parties' Stipulation of April 11, 2006, Idaho Power seeks declarations that to the
extent there. was in fact some amount of Trust Water available in 1984, and to the extent that a
valid trust was created under the Settlement: (i) the trust res is water and not water rights; (ii)
the State of Idaho does not hold legal title to Idaho Power's water rightsi and (iii) title to the
water rights referenced in Paragraph 22 is therefore quieted in Idaho Power.

FOURTH CLAIM FOR RELIEF

(Waiver, Estoppel, Laches)
66.  ldaho Power incorporates by reference and realleges the allegations of Paragraphs

1 through 65 of this Complaint and Petition.
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67.  Pursuant to Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the parties’
Stipulation of April 11, 2006, Idaho Power seeks declarations that the State of Idaho's claim of

legal title to Idaho Power's water rights is barred by the doctrines of estoppel, waiver and Iaches.

FIFTH CLAIM FOR RELIEF

(Declaratior as to No Subordination te Recharge)

68.  Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 67 of this Complaint and Petition.

69.  Pursuant to Idaho R. Civ. P, 57, Idaho Code § 10-1201, and the parties’
Stipulation of April 11, 2006, Idaho Power seeks declarations that: Idabo Power's water rights
for hydropower generation are not, through the Swan Falls Settlement or otherwise, subordinate
to use of water for ground water recharge.

SIXTH CLAIM FOR RELIEF

(Declaration as to State’s Obligations Regarding Swan Falls Minimum Flows and
Administration)

70.  ldaho Power incorporates by reference and reatleges the allegations of Paragraphs
1 through 69 of this Complaint and Petition. -

71.  Pursuant fo Idaho R. Civ. P. 57, Idaho Code § 10-1201, and the parties'
Stipulation of April 11, 2006, Idaho Power secks declarations that: the State has failed to take
reasonable steps in its administration of water rights priorities in the Snake River Basin, and
therefore to meet its obligation to insure and gparantee the Swan Falls Daily Minimum Flows,
inchuding failing to account for the multiple year impacts of ground water pumping, and

accordingly has violated the Swan Falls Setilement.
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SEVENTH CLAIM FOR RELIEF
(Preliminary and Permanent Injunction)

72, Idaho Power incorporates by reference and realleges the allegations of Paragraphs
1 through 71 of this Complaint and Petition.

73.  The Idaho Aticrney General and IDWR assert in the SRBA that the State of Idaho
holds "legal title" to water rights encompassed by water right licenses issued to Idaho Power.
The Attorney General further relied upon his view that the State holds "legal title" 1o Idaho
Power's water rights in issuing Idaho Attorney General Opinion 06-2, which erroneously
conciudes that "the hydropower rights referenced in the Swan Falls Agreement are subordinated
to aquifer recharge in accordance with state law."

74.  Because IDWR and the Idaho legislature have taken and may take actions
affecﬁng Idaho Power's water rights pursnant to the State's actions asserting that the State holds
legal title to the subject water rights, and that Idaho Power's hydropower water rights are
subordinated to aquifer recharge, Idaho Power is in danger of real, immediate and irreparable
harm which may be prevented only by injunctive relief.

75.  Idaho Power is already suffering immediate and irreparable harm as a result of:
(a) the State's issnance of permits for the appropriation of water from the ESPA based on the
EIToneous assumption that Trust Water was available for appropriation; and (b) a resultant
improper reduction in Snake River flows which otherwise could be used by Idabo Power under
its water rights.

76.  Idaho Power has a reasonable probability of success on the merits.

77.  There is no plain, speedy and adequate remedy at law to prevent the risk of

immediate and irreparable harm to Idabo Power.
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78. The gra_nting of injunciive relief would be in the public interest.

79.  The balanee of equities in this matter favors injunctive relief

80. A preliminary injunction enjoining the State defendants from taking any action
affecting the subject water rights on the basis of the State's asserted legal title to such water
rights and asseﬁed opinion that Idaho Power's hydropower water rights are subordinate to
recharge will preserve the status quo pending a trial on the merits.

81.  Accordingly, Idaho Power requests preliminary and permanent injunctive relief:
(a) enjoining the State defendants from taking any action affecting the subject water rights on the
basis of the State's asserted legal title to such water rights; (b) ordering IDWR to re-evaluate
water availability, and to take appropriate action, upon the expiration of the 20 year terms of
previously é;éntcd permits for new appropriations of Trust Water; {(¢) ordering the Idaho
Attorney General to repeal Idaho Attorney General Opinion 06-2 on the basis that it is erroneous
as a matter of law and a breach of the Swan Falls Settlement; and (d) ordering IDWR to take
reasonable steps in the administration of water rights in the Snake River Basin, and therefore to -
meet its obligation to insure and gnarantee the Swan Falls Daily Minimum Flows, including
taking into account the multiple year impacts of ground water pumping in the ESPA.

PRAYER FOR RELIEF
WHEREFORE, Idzho Power prays for the following relief:

A. A declaration that there was no "Trust Water" available when the Swan Falls
Agreement was executed in 1984, and therefore no trust res and no valid trust established under
the Swan Falls Settlement.

B. A reformation of the Swan Falls Settlement based on mutual mistake of fact
regarding the existence of Trust Water, eliminating an& asserted trust while retaining provisions

unrelated to the purported trust.
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. A declaration that to the exient there is a valid trust, the trust res is water and not
water rights, the State of Idaho does not hold legal title 1o Idaho Power's water rights, and title to
the water rights referenced in the Swan Falls Agreement is quieted in Idaho Power.

D. A declaration that the State of Idaho's claim of legal title to Idaho Power's water
rights is barred by the doctrines of estoppel, waiver and laches.

E. A declaration that Idaho Power's water rights for hydropower generation are not, .
through the Swan Falls Settlement or otherwise, subordinate to the use of water for ground water
recharge.

F. A declaration that the State of Idaho has failed in its administration of water rights
priorities in the Snake River Basin to account for the multiple year impacts of ground water
pumping.

G. Preliminary and permanent injunctions: (a) enjoining the State defendants from
taking any action aﬂ'écting the subject water rights on the basis of the State's asserted legal title
to such water rights; (b) ordering IDWR to re-evaluate water availability, and to take appropriate
action, upon the expiration of the 20 year terms of previously granted permits for new
appropriations of Trust Water; (c) ordering the Idaho Attorney General to repeal Idaho Attorney
General Opinion 06-2 on the basis that it is erroneous as a matter of law and a breach of the
Swan Falls Settlement; and (d) ordering IDWR 1o take reasonable steps in the administration of
water rights in the Snake River Basin, and therefore to meet its obligation to insure and
guaraniee the Swan Falls Daily Minimum Flows, including taking into account the multiple year
impacts of ground water pumping in the ESPA,

H. Attorney's fees, costs and expenses, including expert witness fees; and
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L Such further relief as this Court deems just and proper.

Dated this /ﬂ day of May, 2007.
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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

in Re SRBA

Case No. 39576
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Basin-Wide Issue No. 13

MOTION FOR STAY OF BASIN-
WIDE ISSUE NO. 13 AND REQUEST
FOR EXPEDITED HEARING

The Idaho Power Company ("Idaho Power") hereby moves for a stay of proceedings

concerning Basin-Wide Issue No. 13. The grounds for this motion are as follows:

1. The SRBA Court has already determined that issues concerning the Swan Falls




Agreement ang its relation to the SRBA should be addressed in the SRBA. On August 23, 2004,
the SRBA. Court issued its Order Designating Basin-Wide Issue 91-13 (“Order re Basin-Wide
Issue 13”), which the Court described as “To What Extent, If Any, Should the Swan Falls
Agreement Be Addressed in the SRBA or Memorialized in a Decree?” In that Order, the Court
foand that “{tfhe Swan Falls Agreement needs to be addressed in the context of the SRBA to

avoid future ambiguity regarding the subsequent effect of the SRBA.” Order re Basin-Wide

Essue 13 at 5.

2. It appears from the Court's Order re Basin-Wide Issue 13 that while the Court
believes substantive issues concerning the meaning and effect of the Swan Falls Agreement
should be addressed in the course of the SRBA, the Court intends to address in Basin—Wide; Issue
No. 13 only the narrower issue of how SRBA decrees should reference the Agreement as a
procedural matter. The Court indicated in designating Basin-Wide Issue 13 that it "is only
making a preliminary determination as to whether a remark should be inclhude in individual
decrees for purposes of this motion." Order re Basin-Wide Issue 13 at 6. The Court further
stated regaiding this Basin-Wide Issue that “[i}t is not the intent of the Court to extend the scope
of the proceedings beyond the issues rajsed in the objections and in effect open the terms of the

Swan Falls Agreement 1o litigation.” Id.

3. On or about May 10, 2007, 1daho Power filed a Complaint and Petition for
Declaratory and Injunctive Relief (“Complaint and Petition™) with the SRBA Court. That
Complaint and Petition seeks relief with respect to a number of issues concerning the meaning
and effect of the Swan Falls Agreement (“Agreement™), including but not Hwmited to: (a) a
declaration that there was no “trust water” available when the Agreement was executed in 1984,

and therefore no trust res and no valid trust established under the Swan Falls Settlement; (b) a




reformation of the Swan Falls Seitlement based on mutual mistake of fact regarding the existence
of trust water, eliminating any asserted trust while retaining provisions unrelated to the purported
trust; (c) a declaration that to the extent there is a valid trust, the trust res is water and not water
rights, the State of Idaho does not hold legal title to Idaho Power’s water rights, and title to the
water rights referenced in the Swan Falls Agreement is guieted in Idaho Power; (d) a declaration
that Idého Power’s water rights for hydropower generation are not, through the Swan Falls
Settlement or otherwise, subordinate to the use of water for ground Wafer recharge. The
Complaint and Petition seeks other declaratory and injunctive relief with respect to issues related

to the Swan Falls Agreement.

4. Idaho Power maintains that substantive issues concerning the 'meaning-and effect
of the Swan Falls Agreement should be resolved in the SRBA proceeding initiated by Idaho
Power's Complaint and Petition, rather than as part of Basin-Wide Issue No. 13 which appears to
be limited to narrower procedural issves. Idabo waer further maintains that the substantive
issues concerning the meaning and effect of the Agreement raised in its Complaint and Petition
should be resolved before the Court addresses in Basin-Wide Issue No. 13 procedural issues such
as how SRBA decrees should reference the Agreement, whether remarks regarding Agreement

should be include in individual decrees, and what those remarks should be.
CONCLUSION

Accordingly, Idaho Power respectfully requests that the SRBA Court stay proceedings
concerning Basin-Wide Issue No. 13 pending resolution in the SRBA of substantive issues
regarding the meaning and effect of the Swan Falls Agreement. Idaho Power respectfully

requests an expedited hearing on this motion.



Dated this Zﬂz day of May, 2007.

Respectfully submitted,

ks

James C. Tucker, ISB No. 2038
Senior Attorney

IDAHO POWER COMPANY
1221 West Idahe Street

Boise, ID 83702-5627

James S. Lochhead, Esq.

Michael A. Gheleta, Esq.

BROWNSTEIN EYATT FARBER
SCHRECK, P.C.

410 Sevenieenth Street, Suite 2200

Denver, CO 80202

John K. Simpson, ISB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth Sireet, Suite 520

P.O. Box 2139

Boise, ID 83701-2139

Attorneys for Plaintiff
Idaho Power Company




CERTIFICATE OF MAILING

I certify that on May 10™, 2007, I mailed copies of the Motion for Stay of Basin
‘Wide Issue Ne. 13, Motion for Stay of Proceedings on Idaho Power Company Water
Rights in Basins 2, 36 and 37 or Alternatively to Consolidate Proceedings, and
Complaint and Petition for Declaratory and Injunctive Relief, o ihe following

persons:

C. THOMAS ARKOOSH
DAVID HEIDA
ARKOOSHLAW OFFICES
361 MAIN STREET
POBOX32

GOODING, ID 83330

W.KENT FLETCHER
FLETCHER LAW OFFICE
PO BOX 248

BURLEY, ID 83318

PAUL L. ARRINGTON

BARKER ROSHOLT & SIMPSON
LLP

PO BOX 485

TWIN FALLS, ID 83303

BRADLEY V., SNEED

- CHRISTOPHER H. MEYER
JEFFREY C. FEREDAY

JOHN M. MARSHALL

MICHAEL C. CREAMER

ROY L. EIGUREN

GIVENS PURSLEY LLP

601 W. BANNOCK STREET

PO BOX 2720

BOISE, ID 83701-2720

ALBERT P. BARKER

JOHN K. SIMPSON

SHELLEY M. DAVIS

BARKER ROSHOLT & SIMPSON
LLP

101¢ W. JEFFERSON, SUITE 102
PO BOX 2139

BOISE, ID 83701-2139

Certificate of Service - Page 1
S60N10524402

BLAIR J. GROVER

GROVER & BUTIKOFER, PA
215 FARNSWORTH WAY
PO BOX 36

RIGBY,ID B83442-0036

TRAVIS L. THOMPSON

BARKER, ROSHOLT & SIMPSON
LLP

113 MAIN AVENUE W., SUITE 303
TWIN FALLS, ID 83301-6167

RICHARD F. GOODSON
HAWLEY, TROXELL, ENNIS &
HAWLEY

877 W. MAIN STREET, SUITE 1000
POBOX 1617

BOISE, ID 83701

JOSEPHINE P. BEEMAN
BEEMAN & ASSOCIATES, P.C.
409 WEST JEFFERSON STREET
BOISE, ID 87302

MICHAEL B. WHITE

HECLA MINING COMPANY

6500 N. MINERAL DRIVE, SUTTE 200
COEUR D ALENE, ID 83814-8788

JAMES W. GIVENS
BOX 875
LEWISTON, ID 83501

TERRY G. HOGUE
HOGUE & DUNLAP
PO BOX 460
HAILEY, ID 83333



RON KERL

COOPER & LARSEN

151 N. 3%° AVENUE, SUITE 210
PO BOX 4229

POCATELLQ, ID 83205-4229

KENT W. FOSTER

ROBERT L. HARRIS

HOLDEN, KIDWELL, HAHN, CRAPO
1000 RIVERWALK DRIVE, SUITE
200

PG BOX 50130

IDAHO FALLS, 1D 83405

UNITED STATES DEPT OF JUSTICE
ENVIRONMENT & NATURAL
RESOURCES

550 WEST FORT STREET, MSC 033
BOISE, ID 83724

JJUSTINMAY

MAY, SUDWEEKS & BROWNING
LLP

PO BOX 6091

BOISE, ID 83707

MURRAY D. FELDMAN
HOLLAND & HART

PO BOX 2527

101 S. CAPITOL BLVD., SUITE 1400
BOISE, ID 83701

CHARLES F. McDEVITT
McDEVITT & MILLER

420 W. BANNOCK STREET
PO BOX 2564

BOISE, ID 83701

WILLIAM G. MYERS 1L

HOLLAND & HART

101 S. CAPITOL BLVD., SUITE 1400
PO BOX 2527

BOISE, ID 83701-2527

Centificate of Service - Page 2
§60NS\1052440.2

ELIZABETH F. EWENS
McQUAID BEDFORD & VAN
ZANDT

221 MAIN STREET, 16" FLOOR.
SAN FRANCISCO, CA 94105

C. TIMOTHY HOPKINS

JOHN D. HANSEN

TERESA L. STURM

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES

428 PARK AVENUE

POBOX 51219

IDAYO FALLS, 1 33405-1219

CRAIG A. PRIDGEN
McQUAID BEDFORD & VAN
ZANDT

2800 5™ STREET, SUITE 130
DAVIS, CA 95618

PATRICK D. BROWN
HUTCHINSON & BROWN LLP
104 LINCOLN

PO BOX 207

TWIN FALLS, ID 83303-0207

MICHAEL MIRANDE

MILLER BATEMAN LLP

1426 ALASKAN WAY, SUTTE 301
SEATTLE, WA 98101

NORMAN M. SEMANKO
IDAHO WATER USERS
ASSOCIATION

1010 W, JEFFERSON STREET
SUTITE 101

BOISE, ID 83702

ANGELA SCHAER KAUFMANN
SCOTT L. CAMPBELL
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS

101 8. CAPITOL, 10™ FLOOR

PO BOX 829

BOISE, ID 83701-0829




GRAY A. YOUNG

TERRY T. UHLING

JR SIMPLOT COMPANY

999 MAIN STREET, 13™ FLOOR
PO BOX 27

BOISE, ID 83707

PAUL A, TURCKE

MOORE SMITH BUXTON &
TURCKE

225 N. 9™ STREET, SUITE 420
BOISE, ID 83702

JASOND. WALKER

ROGER D. LING

LING, ROBINSON & WALKER
615 H STREET

PO BOX 396

RUPERT, ID 83350-0396

BRUCE M. SMITH

MOORE SMITH BUXTON &
TURCKE

950 W. BANNOCK, SUITE 520
BOISE, 1D 83702

RON LEYDET

MOUNTAIN HOME GROUND
WATER ADVISORY COMMITTEE
PO BOX 521

MOUNTAIN HOME, ID 83647

RANDALL C. BUDGE

RACINE, OLSON, NYE, COOPER,
BUDGE

201 E. CENTER, SUITE A2

PO BOX 1391

POCATELLO, ID 83204-1351

DON B. MILLER.

STEVEN C. MOORE

NATIVE AMERICAN RIGHTS FUND
1506 BROADWAY

BOULDER, CO 80302

Certificate of Setrvice - Fage 3
SE0T\RI0524402

GREGORY W. MOELLER.

JERRY R. RIGBY

RAY W. RIGBY

RIGBY, THATCHER, ANDRUS,
RIGBY, KAM & MOELLER, CHTD
25N, 2P EAST

PO BOX 250

REXBURG, ID §3440-0250

DAVID 1. CUMMINGS

K. HEIDI GUDGELL

NEZ PERCE TRIBAL EXEC COMM
100 AGENCY ROAD :
PO BOX 305

LAPWAL ID 83340

CHARLES L. HONSINGER
DANIEL V. STEENSON
RINGERT, CHARK CHTD
455 8. THIRD STREET
POBOX 2773

BOISE, ID 83701-2773

CHIFF, NATURAL RESOURCES DIV.
OFFICE OF THE ATTORNEY
GENERAL

STATE OF IDAHO

PO BOX 44449

BOISE, ID 83711-4449

CHARLES J. OLSON
RT 1,BOX 777E
MOUNTAIN HOME, ID 83647

DAVID F. SHIRLEY
WILLIAM A. PARSONS
PARSONSmSMiTH & STONE
137 W. 13" STREET
POBOX 910

BURLEY, ID 83318

BRANDELLE WHITWORTH
SHOSHONE-BANNOCK TRIBES
TRIBAL COUNSEL OFFICE

PO BOX 306

FORT HALL, 1D 83203




RICHARD A. CUMMINGS
POBOX 1545
BOISE, ID 83701

DOUGLAS BL. ENDRESON

REID PEYTON CHAMBERS
SONOSKY, CHAMBERS, SACHSE,
ENDRESON & PERRY LLC

1425 K STREET, NW, SUITE 600
WASHINGTON, DC 20065

B. L. DRISCOLL
PO BOX 50731
IDAHO FALLS, ID 83405

JAMES P. SPECK
SPECK & AANESTAD
120 EAST AVENUE
PO BOX 987
KETCHUM, ID 83340

IDWR DOCUMENT DEPOSITORY
PO BOX 83720
BOISE, ID 83720-0098

JAMES A. PENDLEBURY
482 CONSTITUTION, SUITE 315
IDAHO FALLS, ID 83402

MARK POTTER
SUSAN POTTER

220 WILLOW LANE
HAGERMAN, ID §3332

DANA L. HOFSTETTER
608 WEST FRANKLIN STREET
BOISE, ID 83702

LARRY C. WALKER
WALKER LAW OFFICE
232 E. MAIN STREET
PO BOX 828

WEISER, ID 83672

CLIFF 8. BENTZ

YTURRI, ROSE, BURNHAM, EBERT
& BENTZ

POBOX 450

FRUITLAND, I 83619

RICHARD L. HARRIS
1023 ARTHUR STREET
PO BOX 1438
CALDWELL, ID 83606

CRAIG D, HOBDEY
125 5™ AVENUE

PO BOX 176
GOODING, ID 83330

JAMES ANNEST :
1742 OVERLAND AVENUE
PO BOX 686

BURLEY, ID 83330

BERT L. OSBORN
26 S. 9™ STREET
PO BOX 158
PAYETTE, ID 83661

LARRY A. SULLIVAN
280 A STREET EAST
VALE, OR 97918

WILLIAM J. BROCKMAN
3500 EAST 2900 NORTH
KIMBERLY, ID 83341

Certificate of Service - Page 4
860710524402

siad) )

(/l‘&my Lalonde




rrra GDU?T“S?H“‘
James S. Lochhead TWIH FALLS g A ‘
Michael A. Gheleta FILED w HWARO
BROWNSTEIN HYATT FARBER SCHRECK, P.C. T
410 Seventeenth Street, Suite 2200 Hit Mgy 10 P 115
Denver, CO 80202

(303) 223-1100 — Telephone
(303) 223-1111 — Facsimile

John K. Simpson, ISB No. 4242

Shelley M. Davis, [SB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O.Box 2139

Boise, ID 83701-2139

{(208) 336-0700 — Telephone

(208) 344-6034 — Facsimile

James C. Tucker, ISB No. 2038
Senior Attorney

IDAHO POWER COMPANY
1221 West Idaho Street

Boise, ID 83702-5627

(208) 388-2112 — Telephone
(208) 388-6935 — Facsimile

Attorneys for Plaintiff Idaho Power Company

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
InRe SRBA ) )
)
Case No. 39576 )
} MOTION FOR STAY OF
PROCEEDINGS ON IDAHO POWER
COMPANY WATER RIGHTS IN
BASINS 2, 36 AND 37, OR
ALTERNATIVELY TO

CONSOLIDATE PROCEEDINGS,

AND REQUEST FOR EXPEDITED
HEARING

The Idaho Power Company ("Tdaho Power") hereby moves the SRBA Court for a stay of




proceedings on Idaho Power Company's water rights in Basins 2, 36 and 37, in light of the
Complaint and Petition for Declaratory and Injunctive Relief filed by ldaho Power.
Alternatively, should the SRBA Court decline to stay these subcases, Idaho Power moves to
consolidate the proceedings on its water rights in Basins 2, 36 and 37 into a unified proceeding
" before the Court, since only the SRBA Court has jurisdiction over the partial decrees issued on

Idaho Power's water rights in Basin 36.

A. Idaho Power's Water Rights in Basins 2, 36 and 37 Invoive Common Issues
Regarding the Meaning and Effect of the Swan Falls Agreement

One of the major matters which must be addressed in conjunction with adjudication of
Idaho Power's water rights in the SRBA is the effect of the 1984 Swan Falls Agreement. As
stated by the SRBA‘ Court, "[t]he Swan Falls Agreement needs to be addressed in the context of
the SRBA to avoid firture ambiguity regarding the subsequent effect of the SRBA." Order

Designating Basin-Wide Issue No. 13 at 5, August 23, 2005.

Idaho Power water rights listed in and subject to the Swan Falls Agreement include: (a)
thirteen water rights in Basin 2 (Water Right Nos. 02-2057, 02-20014, 02-2001B, 02-2059, 02-
2060, 02-2064, 02-2065, 02-2056, 02-2036, 02-2032, 02-4000, 02-4001 and Decree No, 02-
100); (b) three water rights in Basin 36 (Water Right Nos. 36-2013, 36-2018 and 36-2026); and
(c) three water rights Basin 37 (Water Right Nos. 37-2128, 37-2472 and 37-2471). Although
these water rights are in three separate subbasins for purposes of IDWR Director's Reports and
partial decrees of the SRBA Court, they involve common issucs relatea_d to the meaning and effect

of the Swan Falls Agreement.



B. The SRBA Court Should Make a Comprehensive Determination of Issues
Regarding the Meaning and Effect of the Swan Falls Agreement Through the
SRBA Action Initiated by Idaho Power's Complaint and Petition

On or about May 10, 2007, Idabo Power filed a Complaint and Petition for Declaratory
and Injunctive Relief (“Complaint and Petition™) with the SRBA Court. The Complaint and
Petition seeks relief with respect to a number of issues concerning the meaning and effect of the
Swan Falls Apreement, including but not limited to: (2) a declaration that there was no “trust
water” available when the Agreerent was executed in 1984, and therefore no trust res and no
valid trust established under the Swan Falls Settlement; (b) a reformation of the Swan Falls
Settlerent based on mutual mistake of fact regarding the existence of trust water, eliminating
any asserted trust while retaining provisions wnrelated to the purported trust; (c) a declaration
that to the extent there is a valid trust, rthe trust res is water and not water rights, the State of
Idaho does not hold legal title to Idaho Power’s water rights, and title to the water rights
referenced in the Swan Falls Agreement is quieted in Idaho Power; (d) a declaration that Idabo
Power’s water rights for hydropower generation are not, through the Swan Falls Settlement or
otherwise, subordinate to the use of water for ground water recharge. The Complaint and
Petition seeks other declaratory and injunctive relief with respect to issues related to the Swan

Falls Agrecment.

Idaho Power's Complaint and Petition comprehensively frames the issues raised by the
Swan Falls Agreement which Idaho Power believes must be determined by the SRBA Court in
conjunction with the Cour_t's adjudication of its water rights. To the extent that the State of Idaho
or other parties believe other issues need to be litigated as part of the comprehensive
determination of issues raised by the Agreement, they may seek to raise such issues through the

filing of appropriate pleadings. In any event, such comprehensive determination by the SRBA




Court of issues regarding the meaning and effect of the Swan Falls Agreement will serve judicial
economy, and will avoid the risk of inconsistent rulings by special masters handling the Idaho
Power water rights in different subbasins and on different schedules.

C. The Court Should Reject the Idaho Attorney General's Attempt 1o Obtain 2

Piecemeal Determinatior in One Subbasin of a Single Issue Regarding the
Meaning and Effect of the Swan Falls Agreement

On December 22, 2006 and Japvary 2, 2007, the Idaho Attorney General filed with the
{daho Depariment of Water Resources ("IDWR™), a2 number of "Notice[s] of Change in Water
Right Ownership” concerning water right claims of Idaho Power. The Aitomey General's
Notices assert that the State of Idaho owns "legal title" to all or a portion of various Idaho Power
water rights in Basins 2, 36 and 37, including water rights listed in the Swan Falls Agreement.
These filings were apparently coordinated with IDWR, as less than a week after the Attorney
General's initial filing, IDWR filed with the SRBA Court its Director's Report for Basin 2, which
essentially tracked the ownership claims as asserted in the Attorney General's Notices and

recommended them accordingly.

With respect to Basin 37, IDWR had filed with the SRBA Court on or about November 1,
2005 a Director's Report which recogﬁized Idaho Power as the sole owner of the water rights in
Basin 37 referenced in the Swan Falls Agreement. However, following the Attorney Geperal's
filings, on February 14, 2007, IDWR filed various pages comprising an "Amended Director's
Report” which also essentially tracked the ownership claims as asserted in the Notices filed by

the Attorney General and recommended them accordingly.

Idaho Power's water rights in Basin 36 have already been determined in partial decrees
issued by the SRBA Court in 1997. Indeed, as part of the earlier SRBA proceedings in Basin 36,

IDWR had issued a Director's Report for Basin 36 recommending that the SRBA Court decree




these water rights as claimed in the name of Idaho Power Company. No objections were filed to
the IDWR recommendations, by the State or any other parties, relating to ownership of the water
rights. Nevertheless, the Idaho Attorney General filings several months ago incladed a Notice of
Change in Water Right Ownership asserting that the State of Idaho holds "legal title” to these
Basin 36 water rights. The Attorney General's filings provided no indication that these water
rights had been already partially decreed by the SRBA Court in the name of Idaho Power almost
a decade earlier. Nor have the Attorney General, or IDWR, provided any indication as to how
the SRBA Court should proceed in light of the fact that these Basin 36 water rights have already

been partially decreed.

Remarkably, the Attorney General has taken the position before the Special Master
handling the Basin 37 water rights: (1) that the master should proceed to resolve the sole issue of
the State's alleged "legal title" to the Idaho Power water rights; and (2) that this issue should be
resolved solely in connection with Idabo Power's water rights in Basin 37 -- separate and apart
from the proceedings in Basin 2, which encompasses most of Idaho Power's water rights subject
to the Swan Falls Agreement, and in which Objections are not even due until December 5, 2007
and Responses are not due until February 5, 2008, and separate and apart from proceedings in
Basin 36, in which Idaho Power's water rights have already been partially decreed in the name of

Idaho Power Company.

The SRBA Court should reject the Attorney General’s attempt to obtain a piecemeal
detenninatl:on of a single issue regarding the Swan Falls Agreement in one subbasin. The issue
raised by the Attorney General concerning the State's alleged "legat title" to Idaho Power's water
rights is included in the interrelated issues concerning the Swan Falls Agreement raised in Idaho

Power’s comprehensive Complaint and Petition. Therefore, it can and should be addressed in the




comtext of those inteirelated issues.

Accordingly, Idaho Power requests that the SRBA Court stay the proceedings in Basins
2,36 and 37, so that the Court can comprehensively address in an integrated proceeding issues
regarding the meaning and effect of the Swan Falls Agreement. With Idahe Power's filing of its
Complaint and Petition, the SRBA Court has a vehicle to proceed with resolution of these issues.
Not only will the requested stay serve judicial economy, but it will avoid the risk of inconsistent

rulings by special masters handling the Idaho Power water rights in different subbasins and on

different schedules.

D. Altematwely, the SRBA Court Should Censolidate the Subcases Invnlvmg
Idaho Power's Water nglxts in Basins 2, 36 and 37

Idaho Power strongly believes that the SRBA Court should proceed to comprehensively
resolve all issues related to the meaning and effect of the Swan Falls Agreement in an integrated
proceeding pursuant té Idaho Power's Complaint and Petition. However, in the event that the
SRBA Court is not inclined to issue the requested stay, Idaho Power requests that the Court
consolidate the Basin 2, 36 and 37 proceedings regarding Idaho Power’s water rights affected by
the Swan Falls Agreement before the SRBA Court, since only the SRBA Court has jurisdiction
over the partial decrees it issued on Idaho Power's water rights in Basin 36. This approach
would also serve judicial economy and avoid the risk of inconsistent rulings on Swan Falls issues

from different special masters handling different water rights on different schedules.
CONCLUSION

For the reasons set forth above, Idaho Power respectfully requests that the SRBA Court
stay the proceedings on Idaho Power's water rights in Basins 2, 36 and 37, in light of the

Complaint and Petition for Declaratory and Injunctive Relief filed by Idaho Power.



Alternatively, should the SRBA Court decline to stay these subcases, Idaho Power requests that

the Court consolidate the proceedings on its water rights in Basins 2, 36 and 37 into a unified

proceeding before the SRBA Court. Idaho Power respectfully requests an expedited hearing on

this motion.

Dated this_/@ day of May, 2007
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¥. HEIDI GUDGELL

NEZ PERCE TRIBAL EXEC COMM
100 AGENCY ROAD

PO BOX 305

LAPWALID 83540

CHARLES L. HONSINGER.
DANIEL V. STEENSON
RINGERT, CHARK CHTD
455 8. THIRD STREET
POBOX 2773

BOISE, ID 83701-2773

CHIEF, NATURAL RESOURCES DIV.
OFFICE OF THE ATTORNEY
GENERAL

STATE OF IDAHO

PO BOX 44449

BOISE, ID 83711-4449

CHARLES J. OLSON
RT 1, BOX 777E
MOUNTAIN HOME, ID 83647

- DAVID F. SHIRLEY

WILLIAM A. PARSONS
PARSONST,HSMITH & STONE
137 W. 13" STREET
POBOX 910

BURLEY, ID 83318

BRANDELLE WHITWORTH
SHOSHONE-BANNOCK TRIBES
TRIBAL COUNSEL OFFICE

PO BOX 306

FORT HALL, ID 83203




RICHARD A. CUMMINGS
PO BOX 1545
BOISE, ID 83701

DOUGLAS B.L. ENDRESON

REID PEYTON CHAMBERS
SONOSKY, CHAMBERS, SACHSE,
ENDRESON & PERRY LLC

1425 X STREET, NW, SUITE 600
WASHINGTON, DC 20005

B.J. DRISCOLL
PO BOX 50731
IDAHO FALLS, ID 83405

JAMES P. SPECK
SPECK & AANESTAD
120 BAST AVENUE
PO BOX 987
KETCHUM, ID 83340

[DWR DOCUMENT DEPOSITORY
PO BOX 83720
BOISE, ID 83720-0098

JAMES A. PENDLEBURY
482 CONSTITUTION, SUITE 315
IDAHO FALLS, ID 83402

MARK POTTER
SUSAN POTTER

220 WILLOW LANE
HAGERMAN, ID 83332

DANA L. HOFSTETTER
608 WEST FRANKLIN STREET
" BOISE, ID 83702

LARRY C. WALKER
WALKER LAW OFFICE
232 E. MAIN STREET
PO BOX 828

WEISER, ID 83672

CLIFF S. BENTZ

YTURR], ROSE, BURNHAM, EBERT
& BENTZ

PO BOX 450

FRUITLAND, ID 83619

RICHARD L. HARRIS
1023 ARTHUR STREET
PO BOX 1438
CALDWELL, ID 83606

CRAIG D. HOBDEY
125 5™ AVENUE

PO BOX 176
GOODING, ID 83330

JAMES ANNEST

1742 OVERLAND AVENUE
PO BOX 686

BURLEY, ID 83330

BERT L. OSBORN

26 S. 9™ STREET
POBOX 158
PAYETTE, ID 83661

LARRY A. SULLIVAN
280 A STREET EAST
VALE, OR 97918

WILLIAM J. BROCKMAN
3500 EAST 2900 NORTH
KIMBERLY, ID 83341
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(/f‘e\my Lalonde




