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March 1, 2007 RECEIVED
VIA US MAIL MAR 06 2007
Monica Van Bussum CEPARTMERT OF .
David R. Tuthill, Jr., P.E. \WATER REGOURCES

Idaho Department of Water Resources
322 ast Front St,

P.O. Box 83720

Boise, ID 83720-0098

Re: Recommendations for Pollards and Symes in Basin 67
Dear Monica:

Thank you for your call yesterday in response to my letter of February 26, 2007 inquiring
about the recommendations for water right nos. 67-14352, 67-14353, 67-14356 and 67-14357 in
the names of the Pollards and Symes. In my letter I expressed my concern about what I
perceived to be a mistake in the recommendations based on our discussion held on December 1,
2007. It was my understanding pursuant to the call received a few days after the December
meeting that the Department would recommend claim nos. 67-14356 and 67-14357 to be
allowed, and disallow claim nos. 67-14352 and 67-14353. The Department recommended the
opposite.

During the December 1, 2006 meeting 1 provided the Department information
demonstrating that the Weiser Irrigation District (“WID”) and my clients’ predecessors in
interest had always treated the water delivered to their properties as being under independent
ownership, beginming in the early 1930°s with a water carrying agreement between
Smith/Shoesmith and WID and continuing into the present, including litigation related to the fees
charged by the District for maintenance arising out of the water carrying agreement. The
Department’s recommendation that WID be granted competing water right on my clients’
property is of substantial concern to my clients, as those rights have never existed. The water
servicing those properties has always been independently owned. Your statement that the
Department determined to the leave the recommendation to the W1D in place and allow
competing claims to go forward does not accurately represent the historical treatment of the
water rights on the properties at issue.




I provided considerable information regarding the historical use of water on the subject
property including the affidavits of Alba Einsphar and Violet Mathews indicating their memory
of historical water use on the property dating back to the late 1940°s, the 1932 water carrying
agreement between Smith/Shoesmith and the WID, and the 1975 water carrying agreement
between Green and WID. The 1975 water carrying agreement explicitly states that the lands
serviced, “seventy-eight acres situated within and being a portion of S1/2 SW1/4 and SW1/4
SE1/4 of Section 34, Township 11 North, Range 4 West of the Boise Meridian™ arc “seventy-
eight (78) acres of Land, located outside the external boundaries of the party of the first part[.]”’
The WID has never recognized the section 34 property of my clients as lands of the District, as is
evidenced by the deposition testimony of Jonathon ‘Jay’ HEdwards, Secretary of the Weiser
[rrigation District taken in connection with the 1998 lawsuit commenced to establish the
maintenance charges owed by my clients’ predecessors in interest pursuant to the carrying
agreements. The Mediation Stipulation and Consent to Judgment issued on August 30, 1999
resolved the issue of “the fee to be paid to the Weiser Irrigation District for the transportation of
the Plaintiffs’ ....privale water by the Weiser Irrigation District in the District’s canal known as
the Galloway Canal.”

On behalf of my clients, | am requesting that the Department amend its recommendations
made to the Symes and Pollards disallowing 67-14356 and 45-14357, and recommending the
WID competing right 67-2164G including lands owned by the claimants. There 1s no
supportable basis for requiring the Symes and Pollards to maintain a competing claim with the
WID on the lands claimed in 67-14356 and 67-14357 as the District has repeatedly disavowed
any interest in the section 34 lands. Further, 1 request that at the time of amending the
recommendations the Department adjust the priority dates to reflect the dates when Alba
Einsphar and Violet Mathews testified the section 34 ground went into irrigation. Please contact
me at your convenience to discuss this issue further.

Very truly yours,
BARKER ROSHOLT & SIMPSON LLP

.

e

Ay

-Sheiley M. Davis

Enc.

Cc: Ed and Sally Pollard
Greg and Renate Syme
Chris Bromley

"1 have attached copies of the referenced affidavits, a copy of the 1975 Water Carrying Agreement, and excerpts of
the deposition testimony of Jay Edwards for your reference.
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STATE OF [DAHO, County of Washingion -ss: - -
Ontis _ J dayof Sl | 2068 before me, the undersigned, & Notary Public in and for sajd 'Staie y |
parsonaliy appeared _ ALZA f- Ing SRANZ known to me B be the personisy wha*se. amﬂ,(s} .
arefis subscribed to the foragoing instrument and acknowledgad 1o me that f he_ exacuied the sames s
IN WITNESS WHEREOF, | have hersunto set my hand and aﬁt?@%eaf the day and yesy first above

LF
e 2L,
Notary Public for idaho
Residing at Weiser, idaho
Comymisgion expires: F-7 - TP /Hf
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STATE OF IIDARO )
‘&S
County of Washington )

onthis _/ £ day of _gw 7, 2008 before me, the undersigned, a Notary Public in and for said
State, personally appeared __joer Marge krown to me fo be the
person(s) whose name(s) ara/is subscribad to the foragoing instrument and acknowledged o me that
She_ executed the same.

IN WITNESS WHEREOF, | have Q%mto set my hand and affixed my seal the day and year first above

writien. // /(

Notary Pubiic for idaho
Residing af: Welser, bdaho
Commission expires: / zu/!
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO,

TN AND FOR THE COUNTY OF WASHINGTON

COPRPY

VAUGHN W. KELLEY, an individual; _
Case No. CvV-98-00496

HENRY P. GREEN and ANN C. GREEN,
husbhband and wife; SMITH LAND &
"LIVESTOCK CO., an Idaho
corporation; LON BAKER and JACK
RAKER, dba BAXER BROTHERS, an
Idaho general partnership; and
INSTITUTE CANAL COMPANY, an
Idaho corporation,

Plaintiffs,
vs. : _

WEISER IRRIGATION DISTRICT,

e M Ml N M e e e et et e e N et e e’ et

Defendant.

DEPOSITION OF JONATHAN P. EDWARDS
TAKEN ON. BEHALF QF THE PLAINTIFFS
AT WEISER, IDAHO

THURSDAY, MARCH 18, 1999

REPORTED BY:

ANGELA M. CODER, CS3R NO. 635
Notary Public

SOUTHERN NORTHERN

Cgu rt 1-800-234-9611 1-800-873-1700
; b z BOISE, ID & POCATELLO, ID & COEUR D'ALENE, 1D
_ Repo i‘tmg 208-345-9611 208-232-5581 208-765-1700
Sei‘vlce, Enc. = TWIN FALLS, ID = ONTARIO, OR = SPOKANE, WA
- 208-734-1700 503-881-1700 509-455-4515

_ Since 1970
Registered Professional Reporters
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pesides the minutes, regular minutes and whatnot,
is work on various projects, including Lost

Valley Reservoir, putting all of this

information -— when we firsi started out here,
the taxing records were On a paper form. We then
placed all this on a computerized system. Angd at

the same time, then, started to do a reevaluation
of the district. The last time the district had

any assessment changes were around 1940, it

appears.

So, what was one of my first jobs was
the district bought a whole lot of —— or recent
set of aerial photographs of this area. And so,

we started mapping the district in, and then
identifying all the grounds that had been served
with Weiser Irrigation water.

o] And this evaluation, when did that
start?

A Spring of 92.

0 And so if I understand your testimony,
between about 194C and 1992, there hadn’t been
any evaluations done during that period of time?

A That’s correct. What it appears, at
least what I could tell, is there were splits of

property that, you know, there would be separate

10
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tax notices sent ocut. But basically, from what I
could tell, was that there had not been any
additional acreage changes.

I think there were just two minor

changes, I'm aware of, were Dan Smith and Henry

Green. Their properties were visited in the
'70s, and —- about their water situation, and
their acreage was added on at that time. But

since then there havé been no other changes, just
bookkeeping.

) How did vou come about becoming the
district secretary?

A We were asked by the district board and
interested farmers. I have a background and I
have a college degree in geology and soils and
hydrology and all this sort of stuff.

We had an office. We were, at the
time, doing the computer —-- we had worked with
the Welser labor pool. That’s the hiring and the
firing of the Mexican field labor, and we did all
of their payroll and W-2s, and so we —- you know,
we were a part of the agricultural community at
that time.

And we were Jjust approached to take

over the district. and we talked around with

"
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some various people, particularly like Ira
Burton. He thought it had been a wonderful idea
that we take it over, so we did.

Q And is one of your functions as
secretary, do vou actually do the assessments for
the land within the district, or is that done by
the board?

)iy what we have done is, in the past there
were several different assessments by area. And
when we took it over, it was decided by the bcard
at that time to assess every acre as having the
same beneficial use. And what my purpose was,
was to identify the number of irrigated acres on
these different farms.

Q Is that -—— I'm sorry. Go ahead.

A So, basically, it was identifying, ves,
this field maybe back in 1930 or 1940 it was
being irrigated, say, 40 acres. And now the
field, the farmer has gone in and leveled it, or
maybe he’s put sprinklers on it, and now the
field is 47 acres.

My purpose was to identify the total
ground which was being -~ received benefit of the
Weiser Irrigation water, and then we amended

their tax notices to that effect.

12
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o] All right. and just for clarification
pufposes, and I notice we're going to talk about
this later, when I’'m talking about assessments,
I'm talking about members within the district
versus our clients who are outside of the
district?

A Right.

Q But I have noticed in some of the
documentation, as far as my clients, what I
generally call the contract holders, even though
they’'re not all contract holders, in some of the
correspondence, there is discussion about
assessing their lands.

A Right.

0 Can you tell me just in a general
sense, when you’re talking about people outside
of the district, are you actually assessing their
lands?

A I think the term —-- well, the way I use
it is that land which was receiving water from
the irrigation district, there’s a dutly to pay &
certain amount of money. And I use the term
"assessment' for that.

0 211l right. 50 land receiving water has

a duty to pay for the delivery of that water ozx

13
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for the use of that water; what’s the determining
factor there?

A Tt was Jjust my term that I used that
mainly just do the delivery, whose ever water or
district waterx. There's water which is going to
this place that is being transported down the
Calloway Canal, and it was my -- 1t’s my own
terminocloqgy, that assessmegt is the dollar amount
that would, you know, was that proportional share
of the district’s budget to deliver that water.

Q And in a minute here I'm going to talk
about some of those particulars about how you
came up with that calculation. But before we get
there, what I want to know is, when you were
doing this evaluation, how many acres did you
come up with, and let’s talk about in the
district and outside the district, that were
receiving beneficial use of the water?

MR. WALKER: Are you speaking there
just within the district boundaries or receiving
water as a benefit from the canal?

MR. TALRBOY: what I want to know is,
iet’s just divide that up between the district
members and nondistrict members, and then we can

talk about the canal in a minute.

14
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THE WITNESS: Ckavy. These are the
figures that I came up with were, for the record,
what, 9,648.58 acres, which were assessed. That
lot, that property, lay within the Weiser
Irrigation District.

BY MR. TALBOY:

0 Boundaries?

A Yes. We had 2,170.43 under contract.
And then we had close to 942 acres which were
unexplained.

0 Did you ever explain those?

y:y Yes. Some of this ground is under the
previous lawsuit that we had with Saito and all
of those various bunches of little pieces of
property that intermingled back and forth.

0 Of that 942 acres, did vou ever do any
calculations as to whether of that 942 acres how
many of those acres were within the district
versus outside of the district?

A No, I did not.

0 And when did you prepare this, Jay”?

A In "86.

MR. WALKER: Let me just help you out a
little bit. You did them on an individual basis

that gave rise to the total?

15
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THE WITNESS: Correct.

MR. WALKER: In other words, the total
942, So if you went down to each land owner,
eventually we could chase it down.

THE WITNESS: Right, we could do that.

MR. TALBOY: And I understand that;
ckay. That’'s greatl.

BY MR. TALBOY:

0 So you have a total acres furnished
water by the Weiser Irrigation District of
12,761.017?

A That’s my best guessg.

0 All Tight. And this was prepared in
1996, did you say?

A That’s correct.

MR. TALBOY: Why don’t we go ahead, and
we will mark this one, or identify this one, as
Exhibit A. Can we go off the record for just a
second.

(A discussion was held off the record.)
BY MR. TALBOY:

0 Just kind of by way of background
information, in 19%2 you started this
evaluation. and then you have shown me what

we're going to identify as Deposition Exhibit

16
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things here before we get too kind of lost in
this whole thing.

I'm going to hand you this document
there, which you have previously identified as
the notes from your evaluation; is that correct?

B Thaet’s correct.

MR. TALBOY: Why don’t we go ahead and
mark that as D2. This one will be D1.

MR. WALKER: I thought you marked that
as -—-

MR. TALBOY: I'm going backwards. I
apologize. I haven't gotten there yet.

(Whereupon, Exhibit No. D1 was marked
for identification.)

BY MR. TALBOY:

0 Now, I’'m going to hand you that
document. Could you identify that for the
record, please.

2 This is a summary of contract water
holders, with the contract water holders, what
water they do own.

MR. TALBOY: Why don’t we go ahead and
mark that as D2.

(Whereupon, Exhibit No. D2 was marked

for identification.)

24
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MR. TALBOY: rRandall, do yocu want to
take look at that?

ME. PREDRICKS: Yeah, so I can identify
it, at least.

THE WITRNESS: There was field
investigation for two places in those contracts,
T should tell you about, if you need to know.

BY MR. TALBOY:

o] All right. why don’t you explain that
for me. Wwhat are you talking about, field what?

A Field investigations.

0 Uh-huh. And tell me what that is.

A That is a field trip by myself and A.G.
Salfen. We went —— the first area was the
Institute Canal to investigate where the water
went Lo. The districts kind of merge in and out
with each other along the points. So we wanted
to be fairly certain where the distribution of
the water went to.

At that time is when we discovered
there was another hundred-some acres outside the
Institute Canal, which is receiving water from
the Weiser Irrigation District through the
Institute Canal distribution system, which 1is

more particularly the Cheney place and Wayne

25
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is there anything out there you can point to?
IT'm not trying to trick you. I just want to
Know.

A it’'s the fair thing to do. and I think
that’s the guiding principle hbehind it is,
everybody benefits in the use of the water,
everybody should pay a fair share.

Q Okavy. and I guess what I'm getting at
is, I mean I can understand that philosophy if
we're all members of the district.

A Correct.

0 and that's why we form districts, and
that’s why we share the costs soO that the person
at mile whatever pays the same as mile whatever
later down the canal.

A Right.

o and I understand that. But what I'm
trying to focus on here 1is, what basis -- 1if you
don’t know, if there’s nothing out there, that'’'s
fine. But what I want to know is, I mean, these
people, my clients, are not district members; we
agreed to that?

A Correct.

0 and because they’re not district

members, that same principle as it applies to

64
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district members does not apply to my clients; is
that a vyes?

A Yes.

9 Just simply because they’'re not members
of the district?

A Yeah, right. They have no voting
power, basically 1t would be. And they have the
same privileges as everybody in the district,
except they have no vote.

0o Right. And so what happens is
districts are empowered by contract or empowered
but statute to enter into contracts with these
people who are outside of the district?

A Correct.

0 2nd that controls the rights and
obligations between the parties?

A Right, right. From our prior lawsuit
with the Saitos, and the Judge pretty much said
that we’'re not required to deliver water ocoutside
the district; okay? That was one of the premises
we're working on.

Okay . Now, all this stuff had been
ignored for years. Nobody really knew —— you
know, all the people kept saying, well —— as an

example, I will say the Smiths. They said, well,
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minute.

A Sure.

Q We will kind of go through the same
kind of guestions. Do you know whether the
Greens, do they have any other rignhts? I mean,
and let’s explain that. T mean, do they have any
wells or any other river rights or anything other
than the water that’s coming down the Galioway
ditch that you know of?

A No, I don’t think so.

o] vou don’t think that they do?

A Well, I don’t think they have any cother
rights, is all I'm trying to say here.

0 Is that one that you actually went out
and looked at or not?

A Yes. We looked at that several
different times.

0 and do you know what the total acreage
is that they are irrigating?

A Yes. 267.

MER. WALKER: Now, who 1is this?

THE WITNESS: For Henry Green. That
figure might be 25 acres high, because the table
I'm using is —-- I think he has sold 25 acres to

Greg Syme, I believe, SC I'm probably 25 acres

B6
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high with that figure 1 just told you.

MR. FREDRICKS: Let me clarify
something on this. There was 78 acres that was
not under the contract, which, I think, is
included in that figure; right?

THE WITNESS: Right, yeah. There’s 189
acres underneath the Shoesmith contract. In 1974
the district met out there, and Henry Green has a
separate contract for 78 acres which he pays full
assessment for.

BY MR. TALBOY:

9} And he did that in 19747

A Correct. 2nd I believe out of that 78
acres, he has sold 25 of that to Greg Syme.

0 so if we run our math here —-—

F:\ T made a mistake here. I believe that
the Shoesmith people had a total of 25 inches of
adjudicated water in Muir, versus Allison,
M-U—-T-R, versus Allison decree. Soc they do have,
in combination with Smith, a small amount of
water,

0 So, like I said, I was trying to do
some math here. and if we assume for a minute
that this 25 acres 1is gone, and we take out the

78 acres, which he 1is paying a full assessment

87
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M & M COURT REPORTING SERVICE, INC.
421 WEST FRANKLIN STREET
POST OFFICE BOX 2636
BOISE, IDAHO 83701-2B36
208-345-9611

KELLEY, ET AL V.
Plaintiff(s),

Case No. CV-98-00496 (Washington)
M & M FILE NO: ANBO248

WEISER TRRIGATION DISTRICT
Defendant(s).

PLEASE TAKE NOTICE THAT PURSUANT T0:

IDAHO RULE 30(f)(3) NOTICE DF PREPARATION OF TRANSCRIPT
AND FILING NOTICE OF MAILING IS GIVEN

THE_FOLLOWING TRANSCRIPTS WERE COMPLETED, DELIVERED AND/OR MAILED:

JONATHAN P. EDWARDS
03/23/99

THE CRIGINAL DEPGSITION IS IN THE POSSESSION OF:

Ellsworth, Kallas & Talboy
Robert W. Talboy

2402 West Jefferson

Boise, Idaho 83702

COPIES SENT TO: NOTIFICATION TO:
My, Lary C. Walker Washington County Clerk




