John K. Simpson. [SB #

Paul L. Arrington, 1SB #7108 RECEIVED

BARKER ROSHOLT & SIMPSON 1.LP N .
1010 W, Jefferson, Suite 102 bak 02 2000
P.O. Box 2139 DEPARTHENTOF
Boise, Idaho 83701-2139 WATERRESOURCES

Telephone: (208) 336-0700
Facsinule: (208) 344-6034

Antornevs jor Lexingion Home Ohvners ' Association
INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
) Subcase Nos. 63-00123D, 63-00123F &
V63001236

In Re: SRBA j
j AFFIDAVIT OF PAUL L.

Case Na, 39576 i ARRINGTON IN SUPPORT OF

) MEMORANDUM IN SUPPORT OF

} LEXINGTON HILLS HOME

) OWNERS® ASSOCIATION’S

) MOTION FOR SUMMARY

T JUDGMENT

)

[. Paul L. Armngton, being first duly sworn upon oath, deposcs and hereby states as follows:

1. i am an attorney representing Lexington Hills Home Owners’ Association, the
Defendant in the underlying district court proceeding referenced above. | am over the age of 18

and state the following based on my personal knowledge:

2. Attached hereto as Exhibit A s a true and correct copy of the Idaho Department

of Water Resources’ recommendations for watey right numbers 63-123C, 63-123D, 63-123E,

63-123F, and 63-123G.
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3. Attached hereto as Exhibit B s a true and correct copy ol an April 2201998

Wearranry Deed. vecorded on April 24, 1998 as Instrument No. 98039131,
4. Attached hereto as Exhibit C is a true and correct copy of a March 22, 1999
Ouwitclaim Deed | recorded on March 24, 1999, as Instrument No. 990258323,

5. Attached hereto as Exhibit D s a true and correct copy of'a May 7, 1992 Deed tor

o

Lexington Hills Subdivision No. 1, recorded on June 18, 1922, ag Instrument No. 9240025,

0. Attached hereto as Exhibit E 1s a true and correct copy ot an April 12, 1993 Deed

tor Lexington Hills Subdivision No. 2, recorded on April 13, 1993, as Instrument Neo. 9326526,

7. Attached hereto as Exhibit F are true and correct copies of an April 13, 1993 Deed
for Lexington Hills Sabdivision No. 3, recorded on April 20, 1993 as Instrument No. 9328268
and a Legal Description for Lexington Hills Subdivision Phase 4, recorded on February 25, 1994

as Instrument No. 94017553,

8. Attached hereto as Exhibit G 1s a true and correct copy of a February 22, 1994

Deed tor Lexington Hills Subdivision No. 4.

9. Attached hereto as Exhibit H is a true and correct copy of a February 22, 1994
Deed for Lexington Hills Subdivision No. 5, recorded on Febraary 25, 1994, as Instrument No.

94017555,

10. Attached hereto as Exhibit 11s a true and correct copy of a May 17, 1994 Deed for

Lexington Hills Subdivision No. 6, recorded on May 25, 1994, as Instrument No. 94048845,

i Attached hereto as Exhibit J s a true and correct copy of a June 16, 1998 Deed for
Lexington Hills Subdivision No. 7, recorded on August 18, 1998, as Instrument No. 98078844,
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i2. Attached hereto as Exhibit K is a true and correct copy of a June 16, 1998 Deed

for Lexington Hills Subdivision No. 8. recorded on June 24, 1994, as Instrument Ne. 98060797

I3 Attached hereto as Lxhibit L is a true and correct copy of a June 16, 1998 Deed

for Lexington Hills Subdivision No. 9, recorded on June 24, 1998, as [nstrament No. 98060798,

14 Attached hereto as Exhibit M is a true and correct copy of a June 16, 1998 Deed

for Lexington Hills Subdivision No. 10, recorded on June 24, 1998, as Instrument No. 98060799,

15. Attached hereto as Exhibit Nis a true and correct copy of a November 14, 2001
Deed tor Lexington Hills Subdivision No. 11, recorded on December 31, 2001, as Instrument

No. 101139069.

16. Attached hereto as Exlubit O is a true and correct copy of @a November 14, 2001
Deed for Lexington Hills Subdivision No. 12, recorded on December 31, 2001, as Instrument
No. 101139070.

17. Attached hereto as Exhibit P is a true and correct copy of a June 1, 2001 Deed for
Lexingion Hills East Subdivision No. 1.

8. Attached hercto as Exhibit QO is a true and correct copy of a June 1, 2001 Deed for

Lexington Hills East Subdivision No. 2, recorded on July 2, 2001, as Instrument No. 101065486,

19. Attached hereto as Exhibit R is a true and correct copy of a June 1, 2001 Deed

for Lexington on the Rim Subdivision. recorded on July 2, 2001, as Instrument No. 101065485,

20. Attached hereto as Exhibit S are true and correct copies of a February 15, 2001

Ouitclaim Deed Tor Lexington Hills, Ine., recorded on Febreary 20, 2001, as Instrument No.

AFFIDAVIT OF PAUL L. ARRINGTON IN SUPPORT OF MEMORANDUM IN SUPPOR'T
OF LEXINGTON HILLS HOME OWNERS™ ASSOCIATION’S MOTION FOR SUMMARY
JUDGMENT




10Y014388 and a Legal Description (Lexingion Hills (Remainder) 216 Square oot Tract)

prepared by Rovlance & Associates PLA.
21 Attached hereto as Exhibit T is a true and correct copy ot portions of the

Declaration of Covenanis, Conditions, Restrictions and Fasements for Lexington Hills, recorded

on February 20, 1992, as Instrument No. 9209714,

-2

2. Attached hercto as Exhibit U 1s a true and correct copy ol a Map for Lexington

Hill Subdivision.

23, Attached hercto as Exhibit V is a true and correct copy of the Idaho Supreme

Court’s decision in Joyce Livestock Co. v, United States.  P.3d 2007 WIL 428947 (Feb. 9,

2007y,
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CERTIFICATE OF SERVICES
I, hereby, certity that on the 28" day of February, 2007, 1 served a true and correct copy
ot the forecoing AFFIDAVIT OF PAUL L. ARRINGTON IN SUPPORT OF MEMORANDUM
IN SUPPORT OF LEXINGTON HILLS HOME OWNIERS™ ASSOCIATION'S MOTION FOR
SUMMARY JUDGMENT on the following via first class mail:

Director of IDWR
PO, Box 83720
Baise, [D 83720-0098

John M. Marshall
Givens Pursley, LLP
PO Box 2720

Boise, 1D 83701

A
, ; /, /< 7;

Pau] L. Anmg,t/on
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Water Right Report Page 1 ol 4

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommended Right Report

02/06/2007

WATER RIGHT NO. 63-123C

Owner Type Name and Address
Current Owner [FARMERS UNION DITCH CO LTD
2153 N POLLARD
STAR, ID 83669
(208)286-7318
Attorney JERRY A KISER
620 W HAYS ST
BOISE, ID 83702
(208)336-1020

Original Owner|JACOBS CANAL CO

Priority Date: 06/01/1864
Basis: Decreed

Status: Active

Source Tributary
BOISE RIVER|SNAKE RIVER

B o | |

http://'www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=63& Sequenc...  2/9/2007




Water Right Report Page 2 of 4

 Beneficial Use [From| To [Diversion Rate Volume|

IRRIGATION [03/0111/158.4 CFS

o

T'otal Diversion 8.4 CFS ’

!

j

Location of Pomnt(s) of Diversion:

BOISE RIVERINESENEI|Sec. 05| Township 03N|Range 02E/ADA County

Place(s) of use: Large POU Info

Conditions of Approval:

2. [FO6

3. 1135

4. P29

THIS RIGHT IS DESIGNATED AS NO 2 IN THE STEWART
DECREE AND THE BOISE WATER MASTERS RECORDS

THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH
POINT OF DIVERSION DESCRIBED ABOVE: 63-120G, 63-
123D, 63-123E, 63-123F, 63-123G, 63-124Q, 63-125]J, 63-126F,
63-165M, 63-198AG, 63-248, 63-297, 63-2360, 63-21729, 63-
18700, 63-31832, 63-31937

The boundary encompassing the place of use for this water right is
described with a digital boundary as defined by 1.C. Section 42-
202B(2) and authorized pursuant to 1.C. Section 42-1411(2)(h). The
data comprising the digital boundary are incorporated herein by
reference and are stored on a CD-ROM disk issued in duplicate
originals on file with the SRBA District Court and the Idaho
Department of Water Resources. A map depicting the place of use is
attached hereto to illustrate the place of use described by the digital
boundary.

THIS RIGHT IS A COMBINATION OF OLD RIGHT NOS. 63-
[23A & 63-123B.

THIS RIGHT IS A SPLIT FROM 63-123

Diversion for irrigation under this water right prior to April 1 and

http://www idwr.idaho gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=63& Sequenc... 2/9/2007




Water Right Report Pape 53 ol 4

6. |545

7. K06

8. IC18

9. 1C03

10.|FO1

alter October 31 shall occur only as authorized by the Water District
63 Water Master and only when water is being released for flood
control by the United States from the Lucky Peak Dam outlet under
procedures and requirements for the Memorandum of Agreement
between the U.S. Department of the Army and the U.S. Department
of the Interior for Flood Control Operations of the Boise River
Reservorrs, dated November 20, 1953, the Water Control Manual
for Boise River Reservoir dated April 1985 and any future
amendments or revisions made thereto pursuant to state or federal
procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 shall be subordinated to water
rights for storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock
Reservoir, and/or Anderson Ranch Reservoir, as decreed in SRBA
Case No. 39576.

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 8394
ACRES WITHIN THE BOUNDARY OF THE FARMERS UNION
DITCH COMPANY

This partial decree 1s subject to such general provisions necessary
for the definition of the rights or for the efficient administration of
the water rights as may be ultimately determined by the Court at a
point in time no later than the entry of a final unified decree. Section
42-1412(6), Idaho Code.

Right includes accomplished change in point of diversion pursuant
to Section 42-1425, Idaho Code.

WATER IS DELIVERED THROUGH THE FARMERS UNION

CANAL

Dates:

Other Information:

State or Federal: S

Owner Name Connector: OR
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:

http://www.idwr.idaho.gov/apps/ExtSearch/RightReport Al asp?BasinNumber=63&Sequenc...  2/9/2007




Water Right Report Page 4 of 4

Swan IFalls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:
Mitigation Plan: I'alse

http://www.adwr.idaho.gov/apps/ExtSearch/RightReport Al asp?BasimNumber=63& Sequenc... 2/9/2007




Water Right Report Page 1ol 4

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommended Right Report

02/09/2007

WATER RIGHT NO. 63-123D

Owner Type Name and Address
Current Owner|EAST HILLS DEVELOPMENT LI.C
C/O ROYLANCE & ASSOCIATES
391 W STATE, SUITE E

EAGLE, ID 83616

(208)939-6000

Attorney GIVENS PURSLEY LLP
ATTN JOHN MARSHALL
601 W BANNOCK ST
BOISE, ID 83702
(208)388-1200

Attorney JOHN M MARSHALL
GIVENS PURSLEY LLP
601 W BANNOCK

PO BOX 2720

BOISE, 1D 83702
(208)388-1200

Priority Date: 06/01/1864
Basis: Decreed
Status: Active

hitp://www idwr.idaho.gov/apps/ExtSearch/RightReportAj.asp?BasinNumber=63& Sequenc... 2/9/2007




Water Right Report

Source
BOISE RIVER

Tributary
SNAKLE RIVER

Beneficial Use

From‘ To

IRRIGATION
Total Daversion

03/01111/15

Diversion Rate|V
0.5246 CFS
0.5246 CFS

Location of Point(s) of Diversion:

Page 2 ot 4

BOISE RIVER

NESENE

Sec. 05

Township 03N

Range 02E

ADA County

IRRIGATION Use:
Acre Limit: 50.26

Place(s) of use: Large POU Info

Conditions of Approval:

1.1K06

JCO5

JFO06

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 26.23
ACRES WITHIN THE BOUNDARY OF THE LEXINGTON
HILLS EAST SUBDIVISION.,

Right includes accomplished change in place of use pursuant to
Section 42-1425, Idaho Code.

THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH
POINT OF DIVERSION DESCRIBED ABOVE: 63-120G, 63-123C,
63-123F, 63-123F, 63-123@, 63-124Q), 63-125], 63-126F, 63-165M,
63-198AG, 63-248, 63-297, 63-2360, 63-21729, 63-18700, 63-

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=63&Sequenc...  2/9/2007




Water Right Report Page 3 of 4

41401

6.1C03

7,C18

81135

31832, 63-31937

WATER IS DELIVERED THROUGH THE FARMERS UNION
CANAL

Diversion for trrigation under this water right prior to April 1 and
after October 31 shall occur only as authorized by the Water District
63 Water Master and only when water is being released for flood
control by the United States from the Lucky Peak Dam outlet under
procedures and requirements for the Memorandum of Agreement
between the U.S. Department of the Army and the U.S. Department
of the Interior for IFlood Control Operations of the Boise River
Reservoirs, dated November 20, 1953, the Water Control Manual for
Boise River Reservoir dated April 1985 and any future amendments
or revisions made thereto pursuant to state or federal procedures or
law; provided that any such use of this water right prior to April |
and after October 31 shall be subordmated to water rights for storage
in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576,

Right includes accomplished change in point of diversion pursuant to
Section 42-1425, Idaho Code.

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the
water rights as may be ultimately determined by the Court at a point
in time no later than the entry of a final unified decree. Section 42-
1412(6), Idaho Code.

The boundary encompassing the place of use for this water right is
described with a digital boundary as defined by 1.C. Section 42-202B
(2) and authorized pursuant to 1.C. Section 42-1411(2)(h). The data
comprising the digital boundary are incorporated herein by reference
and are stored on a CD-ROM disk issued in duplicate originals on
file with the SRBA District Court and the Idaho Department of Water
Resources. A map depicting the place of use is attached hereto to
illustrate the place of use described by the digital boundary.

THIS RIGHT IS DESIGNATED AS NO 2 IN THE STEWART

DECREE AND THE BOISE WATER MASTERS RECORDS

Dates:

http://www.idwr.idaho.gov/apps/TxtSearch/RightReport Al.asp?BasinNumber=63& Sequenc...  2/9/2007




Water Right Report Page 4 of 4

Other Information:

State or Federal:

Owner Name Connector:
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:
Mitigation Plan: False

“Close

http:/fwww.idwr.adaho.gov/apps/ExtSearch/RightReport Al asp?BasinNumber=63& Sequenc...  2/9/2007




Water Right Report

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommended Right Report

02/09/2007

WATER RIGHT NO. 63-123E

Owner Type
Current Owner

Name and Address

CAPITOL VIEW IRRIGATION INC

C/O PETE NEWTON
PO BOX 208
EAGLE, 1D 83616
(208)939-7292

Priority Date: 06/01/1864

Basis: Decreed
Status: Active

Source
BOISE RIVER

Tributary
SNAKE RIVER

Beneficial Use

From: To |Diversion Rate

Volume

IRRIGATION
Total Diversion

03/01111/15/7 CFS
7 CFS

Page 1 of 3

http://www .idwr.adaho.gov/apps/ExtSearch/RightReportAlasp?BasinNumber=63& Sequenc... 2/9/2007




Water Right Report Page 2 of 3

Location of Point(s) of Diversion:

BOISE RIVERINESENE|Sec. 05| Township 03N||Range 02E|ADA County

IRRIGATION Use:
Acre Limit: 682

Place(s) of use: Large POU Info

Conditions of Approval:

WATER IS DELIVERED THROUGH THE FARMERS UNION
CANAL

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 682 ACRES
2.|KO6|WITHIN THE BOUNDARY OF THE CAPITAL VIEW
IRRIGATION DISTRICT

The boundary encompassing the place of use for this water right is
described with a digital boundary as defined by 1.C. Section 42-202B
(2) and authorized pursuant to [.C. Section 42-1411(2)(h). The data
comprising the digital boundary are incorporated herein by reference
and are stored on a CD-ROM disk issued in duplicate originals on
file with the SRBA District Court and the Idaho Department of Water
Resources. A map depicting the place of use is attached hereto to
illustrate the place of use described by the digital boundary.

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the
4.||C1 8 water rights as may be ulumately determined by the Court at a point

in time no later than the entry of a final unified decree. Section 42-
1412(6), Idaho Code.

Diversion for irrigation under this water right prior to April 1 and
after October 31 shall occur only as authorized by the Water District
63 Water Master and only when water is being released for flood
control by the United States from the Lucky Peak Dam outlet under

1JFO1

34135

hitp://www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=63&Sequenc...  2/9/2007




Water Right Report Page 3 of 5

procedures and requirements for the Memorandum of Agreement
between the U.S. Department of the Army and the U.S. Department
of the Interior for Flood Control Operations of the Boise River
Reservoirs, dated November 20, 1953, the Water Control Manual for
Boise River Reservoir dated April 1985 and any future amendments
or revisions made thereto pursuant to state or federal procedures or
law; provided that any such use of this water right prior to April |
and after October 31 shall be subordinated to water rights for storage
in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576.

THIS RIGHT IS DESIGNATED AS NO 2 IN THE STEWART
DECREE AND THE BOISE WATER MASTERS RECORDS

7.1P21 |This right is a split from former right 63-123.

THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH
POINT OF DIVERSION DESCRIBED ABOVE: 63-120G, 63-123C,
8.1F0663-123D, 63-123F, 63-123@G, 63-124Q, 63-125], 63-126F, 63-165M,
63-198AQG, 63-248, 63-297, 63-2360, 63-21729, 63-18700, 63-
31832, 63-31937

Right includes accomplished change m point of diversion pursuant to
Section 42-1425, Idaho Code.

A543

[V

9.1C03

Dates:

Other Information:

State or Federal:

Owner Name Connector:
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:
Mitigation Plan: False

Close.

http:/fwww idwr.idaho.gov/apps/ExtSearch/RightReport Al asp?BasinNumber=63& Sequenc... 2/9/2007




Water Right Report Page | of' 4

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommended Right Report

02/09/2007

WATER RIGHT NGO. 63-123F

Owner Type Name and Address
Current Owner|LEXINGTON HILLS INC
1815 E STONYBROOK CT
EAGLE, ID 83616
(208)939-6000

Attorney GIVENS PURSLEY LLP
ATTN JOHN MARSHALL
601 W BANNOCK ST
BOISE, 1D 83702
(208)388-1200

Priority Date: 06/01/1864
Basis: Decreed
Status: Active

Source Tributary
BOISE RIVER|SNAKE RIVER

http://www idwr.idaho.gov/apps/ExtSearch/RightiReportAl.asp?BasinNumber=63&Sequenc...  2/9/2007




Water Right Report Page 2 of' 4

| Beneficial Use
IRRIGATION
Total Diversionl

From| To Diversion _Ratel ‘*s/olum,ﬁi
03/01111/15)11.93 CFS ;

1.93 CFS

Location of Point(s) of Diversion:

BOISE RIVER|NESENE

Sec. 05| Township 03N|Range 02E]ADA County

Place(s) of use: Large POU Info

Conditions of Approval:

THIS RIGHT IS DESIGNATED AS NO 2 IN THE STEWART

1. DECREE AND THE BOISE RIVER WATER MASTERS
RECORDS

The boundary encompassing the place of use for this water right is
described with a digital boundary as defined by 1.C. Section 42-202B
(2) and authorized pursuant to [.C. Section 42-1411(2)(h). The data
> 1135 comprising the digital b_oundary are incorporated herein by reference
’ and are stored on a CD-ROM disk issued in duplicate originals on
file with the SRBA District Court and the Idaho Department of Water
Resources. A map depicting the place of use js attached hereto to
illustrate the place of use described by the digital boundary.

3.1c05 Right includes accomplished change in place of use pursuant to
] Section 42-1425, 1daho Code.

THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH
POINT OF DIVERSION DESCRIBED ABOVE: 63-120G, 63-123C,
4.IF06163-123D, 63-123E, 63-123G, 63-1240Q, 63-125], 63-126F, 63-165M,
63-198AG, 63-248, 63-297, 63-2360, 63-21729, 63-18700, 63-
31832, 63-31937

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=63& Sequenc... 2/9/2007




Water Right Report Page 3 of 4

water rights as may be ultimately determined by the Court at a point
5.|CE8jin time no later than the entry of a final unified decree. Section 42-
1412(6), Idaho Code.

Diversion for irrigation under this water right prior to April 1 and
after October 31 shall occur only as authorized by the Water District
63 Water Master and only when water is being released for flood
control by the United States from the [Lucky Peak Dam outlet under
procedures and requirements for the Memorandum of Agreement
between the U.S. Department of the Army and the U.S. Department
of the Interior for Flood Control Operations of the Boise River
Reservoirs, dated November 20, 1953, the Water Control Manual for
Boise River Reservoir dated April 1985 and any future amendments
or revisions made thereto pursuant to state or federal procedures or
law; provided that any such use of this water right prior to April |
and after October 31 shall be subordinated to water rights for storage
in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576.

Right includes accomplished change in point of diversion pursuant to
Section 42-1425, Idaho Code.

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 96.4 ACRES
8 KO6|WITHIN THE BOUNDARY OF THE LEXINGTON HILLS

6.1545

7.1C03

SUBDIVISION.
~IIWATER IS DELIVERED THROUGH THE FARMERS UNION
9UFO01 ,
] CANAL
Dates:

Other Information:

State or Federal:

Owner Name Connector:
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

hitp://www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasimNumber=03&Sequenc...  2/9/2007




Water Right Report

DLE Act Number:
Cary Act Number:
Mi i__gation Plan: False

. Close:

PRSI

Page 4 of 4
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Water Right Report Page 1 of 4

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommended Right Report

02/09/2007

WATER RIGHT NO. 63-123G

Owner Tvpe Name and Address
Current Owner|LEXINGTON HILLS HOMEOWNERS ASSOCIATION
2354 N STONECREST PLACE
EAGLE, ID 83616
(208) 364-8624
Attorney JOHN K SIMPSON
BARKER ROSHOLT & SIMPSON
PO BOX 2139
BOISE , ID §3701-2139

Priority Date: 06/01/1864
Basis: Decreed
Status: Active

Sounrce Tributary

BOISE RIVER|SNAKE RIVER

Beneficial Use [From Diversion RateVolume

http://www.idwr.idaho.gov/apps/ExiSearch/RightReportAl.asp?BasinNumber=63& Sequenc...  2/9/2007
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Water Right Report Page 2 of 4

RRIGATION |
Total Diversion

03/01111/152.15 Crs ]
2.15 CFS

Location of Point(s) of Diversion:

BOISE RIVER INESENE’ Sec. 05]Township 03N|Range 02EJADA County

Place(s) of use: Large POU Info

Conditions of Approval:

THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH
POINT OF DIVERSION DESCRIBED ABOVE: 63-120G, 63-123C,
1.|F06 163-123D, 63-123E, 63-123F, 63-124Q, 63-125], 63-126F, 63-165M,
63-198AG, 63-248, 63-297, 63-2360, 63-21729, 63-18700, 63-
31832, 63-31937

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the
2.|C18|water rights as may be ultimately determined by the Court at a point
in time no later than the entry of a final unified decree. Section 42-
1412(6), Idaho Code.

Right includes accomplished change in place of use pursuant to

3.1C05 Section 42-1425, Idaho Code.

Diversion for irrigation under this water right prior to April 1 and
after October 31 shall occur only as authorized by the Water District
63 Water Master and only when water is being released for flood
control by the United States from the Lucky Peak Dam outlet under
procedures and requirements for the Memorandum of Agreement
between the U.S. Department of the Army and the U.S. Department
of the Interior for Flood Control Operations of the Boise River
Reservorirs, dated November 20, 1953, the Water Control Manual for
Boise River Reservoir dated April 1985 and any future amendments

41545
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or revisions made thereto pursuant to state or federal procedures or
law; provided that any such use of this water right prior to April 1
and after October 31 shall be subordinated to water rights for storage
in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576.
WATER IS DELIVERED THROUGH THE FARMERS UNION
CANAL

The boundary encompassing the place of use for this water right is
described with a digital boundary as defined by 1.C. Section 42-202B
(2) and authorized pursuant to I.C. Section 42-1411(2)(h). The data
comprising the digital boundary are incorporated herein by reference
and are stored on a CI>-ROM disk issued in duplicate originals on
file with the SRBA District Court and the Idaho Department of Water
Resources. A map depicting the place of use is attached hereto to
illustrate the place of use described by the digital boundary.

THIS RIGHT IS DESIGNATED AS NO 2 IN THE STEWART

7. DECREE AND THE BOISE RIVER WATER MASTERS
RECORDS

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 107.6
8.|[KO6|ACRES WITHIN THE BOUNDARY OF THE LEXINGTON
HILLS SUBDIVISION.

Right includes accomplished change in point of diversion pursuant to
Section 42-1425, Idaho Code.

5.|FO1

6.135

O

4CO3

Dates:

Other Information:

State or Federal:

Owner Name Connector:
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

hup://'www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=63& Sequenc...  2/9/2007
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Cary Act Number:
M_j_ﬁigation Plan: False

http://www .idwr.idaho gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=63& Sequenc...  2/9/2007
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A Phansar Comparyy

PIONEER TITLE COMPANY
OF AL COUNTY

821 West Staie Strect /7 Bolse, Idaho 83702-5836 / Telephone (208) 336-6700

£ Jor3sa T HEH

REVIEWED AND APPROVED BY:

WARRANTY DEED
{INDIVDUAL)

FOR VALUE RECEIVED EAST BILLS DEVERLOPMENT, LLC, an Idaho limited liabilicy
company
Cirantor ,does  Dereby grant, bargais, sell and convey unto LEXINGTON HTLLS, INC., an Idahe
corporation
thz Grantee , whose current address is:
the following described real property in ADA County, S1ate of idihe, mors particulary deacribed ag

follows, to-wit:
SEE THE ATTAGHED EXHIBIT "aA" FOR LEGAL DESCRIPTION, WHICH BY TRIS REFERENCE IS
INGORPORATED HEREIW.

PIONEER TITLE

"-q-nnr

_ o gtcdaaé REQUEST OF S
ACA COUNTY RECORDER %
3. BANI0 HAVARRD _
BOISE, IDAKO FEELBEPUTYLW

1998 AP 24 P1 Lo 14 98039131

10 HAVE AND TO HOLD the said premises, with heir appurtenances unio the said Grantee , and Graniees heirs
and assigns forcver. Aod the said Grantor  dees fereby covenand to and with the said Graptiee |, the Grantor igs the
pwner  m foo simple of said premises; that ssid premises are free from all encumbrances, EXCEPT thoze 1o which this
cotrveyance is expressly made subjert and thosc made, suffoaed or done by the Grantee  ; and subject (o Teservations,
restrictions, dedicalions, easements, rights of way and egreements, {if any) of record, and general Laxes and assessments,
{includes irrigation and utility asscaaments, {if any) for the current year, which are not yes due and payable, and that Grantar
will warrant and defend the same from all Iawfo) claims whatzoever.

Dated; April 22, 1998

a@;@/pﬁa@qmj&c T

Dav Hember

/ PR,
AcmowLEDGzru:N 7 Limfted Lisbill ty GCompany

STATE OF IDAHC y County of _pds = .ss

__» in the year of 1998 , hefore me
', a notary public, personally appeared
% , konown or idemtified
E memher(sjfmnnagn:f(n) in & limited Yiabiiity compony,
BRATSHILLS DEVELOPMENT, 1LLC

BT (8} /#mnager{s} who subscribed said limited 1isbility company

vg ibstrument, and acknowledged to 1ms L hey
in said 1limited liability eompany

Hotary Publ
Regiding ac:




FILE HWO.: P187332
EXHIBIT A

A TRAGT OF LAND SITUATED IN THE SOUTHEAST QUARTER OF SECTION 3, TOWNSHIP
4 NORTH, RANGE 1 EAST, BOTSE MERIDIAN, GITY OF EAGLE, ADA GOUNTY, IDAMD,
DESCRIBED AS FOLLOWS:

COMMERGING AT A FOUND BRASS CAP MONUMENTING THE SGUTH CUARTER CORNER CF
SAID SECTION 3 AND THE GCENTERLINE OF EAST FLOATING FEATHER ROAD, FROM
WHICH A FOUND BRASS CAF MONUMENTING THE SOUTHEAST GORMER OF SAID SECTION
3 BEARS SOUTH BS DEGREES 44733° EAST A DISTANCE OF 2656.37 FEET;

THENGE ALONG SAID SECTION LINE SOUTH 89 DEGREES 44'33" EAST A DISTANCE OF
865.31 FEET TO A POINT;

THENGE LEAVING SAID SECTION LINE NORTH 00 DEGAEES 15°27° EAST A DISTANCE
OF 30,00 FEET TO A FOUND BRASS GAP ON THE NORTHERLY RIGHT-OF-WAY OF SAID
EAST FLOATING FEATHER ROAD. SAID BRASS CAP BEING THE POINT OF BEGYRNING.
THENGE ALONG SATD HORTHERLY RIGHT-OF-WAY NORTH 89 DEGREES 44°33° WEST A
DISTANGE OF 482.38 FEET T0O A POINT MABKING THE SOUTHEAST CORNER OF
LEXTNGTON HILES SUBDIVISION NO, 5 {A RECORDED SUBDIVISION ON FILE IN BOOK
64 OF PLATS AT PAGES 6511 THROUGH 6515, RECORDS OF ADA COUNTY, IDAHO),
{(FAOM WHICH A FOUND BRASS GAP GEAAS SOUTH 89 DEGREES 34'45° WEST A
DISTANGE OF 0.27 FEET);

THENCE ALONG THE EASTERLY BOUNDARY OF SAID LEXINGTON HILLS SUBDEVISION
NO. 5, NORVH G0 DEGREES 25’20 WEST A DISTANGE OF 1343.45 FEET T0 A SET
STEEL PIN;

THENGE LEAVING SAID EASTERLY BOUNGARY SOUTH 87 DEGREES 37°0G™ EAST A
DISTANGE OF 115.04 FEET TO A SET STEEL PIN;

THENGE NORTH 73 DEGREES 43°00* EAST A DISTANCE OF 52.70 FEET TO A SET
STEEL PIN;

THENGE S0UTH 88 DEGREES 19°00° EAST A DISTANGE OF ©3.50 FEET TO A SET
STEEL PIN;

THENGE NORTH 88 DEGREES 39°C0° EAST A DISTANGE OF 184.94 FEET T0 A SET
STEEL PIN;

THENGE SOUTH B3 DEGREES 47'00° EAST A DISTANGE OF 179.06 FEET TO A SET
STEEL PIN;

THENGE SOUTH 47 DEGREES 58'33° EAST A DISTANGE OF 80.30 FEET TC A SET
STEEL PIN;

THENGE NORTH 89 DEGREES 24°00” EAST A DISTANGE OF 183.16 FEET YO A SET
STEEL PIN ON THE WESTERLY RIGHT OF WAY OF STATE HIGHWAY 55;

THENCE ALONG SAID WESTEALY RIGHT OF WAY SOUTH 01 DEGREE 10'55" WEST A
DISTANGE OF 1233.13 FEET TO A FOUND SYEEL PIN;

THENGE SOUTH 45 DEGREES 43'19* WEST A DISTANGE OF 71.27 FEET TO A FOUND
STEEL. PIN, SAID PIN BEING DN YHE NORTHERLY RIGHT OF WAY OF SAID EAST
FLOATING FEATHER ROAD:

THENGE ALONG SAID NORTHERLY RIGHT OF WAY, NORTH 88 DEGREES 44’33 WEST A
DISTANCE OF 285.70 FEET TG A FOUND STEEL PIN;

THENCE SQUTH 00 DEGREES 15'16" WEST A DISTANGE OF 10.00 FEET TO THE POINT
OF BEGINNING.

EKD OF LEGAL DESCRIPTICH
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QUITCLAIM DEED

For value received, EAST HILLS DEVELOPMENT, LLC, an Idaho Limited
Liability Corporation, does hereby convey, release, remise and forever quit claim
unto LEXINGTON HILLS, INC,, the following described premises, to-wit:

SEE EXHIBIT "AYATTACHED HERETO AND INCORPORATED
HEREIN AS IF SET FORTH IN FULL

TOGETHER WITH THEIR APPURTENANCES.

DATED this 22 %day of  Y77240l 199

STATE OF IDAHO)

‘88
County of Ada )

Onthis Z2 "’day of March, 1999, before me, the undersigned, a Notary Public in
and for said State, personally appeared Duare Sy pepfle, known or identified to
me to be a Member of EAST HILLS DEVELOPMENT, LLC, executed the instrument on
behalf of said corporation, and acknowledged to me that such corporation executed the

saine.

IN WITNESS WHEREOQF, [ have hereunto set my hand and seal the day and year
in this certificate first above written.

YL LLLLLTY

¢~‘ N . %
:é.# #or -.'.9; ‘._= Residing at Mendlan, 1D
i o T, i : My Commission Expires: 6/22/2000
£ &
3.7% Lic 2y . TRANSNATION TITLE & %%‘S:P%?w.
: el RECOROED- REQUEST 0F

Op .0 \". n
AT e o e *
e N FEEL.Z nepury 7

[999HR 2L PHI2: 33 99028323




A TRACT OF LAND SITQGATED IN THE SOUTHEAST {/4 QF SECTION 3, TOWNSHIP 4 NORTH,
RANGE | EAST, BOISE MERIDIAN, CITY OF EAGLE, ADA COUNTY, |DAHO, DESCRIBED AS FOLLOWS:

COMMEMNCING AT A FOUND BRASS CAP MONUMENTING THE SOUTHEAST CORNER OF SAID SECTION 3
AND THE CENTERLINE OF EAST FLOATING FEATHER ROAD, THEN ALONG THE SOUTHERLY LINE OF SAID
SECTION 3 SAID UINE ALSO SEING THE CENTERLINE OF SAID FLOATING FEATHER ROAD
NORTH 8%'—44'-33" WEST A DISTANCE OF 2858.37 FEET TO A FOUND BRASS CAP MONUMENTING THE
SOUTHWEST CORNER OF THE SOUTHEAST 1/4 OF SAID SECTION 3, THENCE CONTINUING ALONG THE
SOUTHERLY UNE OF SAID SECTION 3, AND THE CEMTERUNE OF SAID FLDATING FEATHER ROAD
SQUTH B9 ~44'-33" EAST A DISTANCE OF 383.33 FEET TO A POINT, THENCE LEAVING SAID
SCUTHERLY UNE AND ALONG THE WESTERLT UINE OF LEXINGTON HILLS EAST SUBDMSION NO. 1
{A RECORDED SUBDIVISION ON FUE IN BQOK 77 OF PLATS AT PAGES 8022 THOUGH 80125 RECCORDS OF
ADA COUNTY IDAHO) SAID UNE ALSO BEING THE EASTERLY BOUNDARY OF LEXINGTOM HILLS
'SUBDIVISION NO. 5 (A RECCRDED SUBDIMSION ON FILE [N BOOK 64 OF PLATS AT PAGES B51t
THROUGH 8315 RECORDS OF ADA COUNTY. IDAHO) MORTH DO-25"-20" EAST A OISTANCE OF
1373.45 FEET 7O A FOUND STZEL PIN MONUMENTING THE NORTHEAST CORNER OF SAID LEXINGTON HILLS
EAST SUBDIVISION KNO. 1, SAID PIN BEING THE POINT OF BECINNING.

THENCE LEAVING THE WESTERLY BOUNDARY OF SAID LEXINGTOM HILLS EAST SUBDIMISION NO. Y AND

CONTINUING ALONG THE EASTERLY BOUNDARY OF SAID LEMINGTON HIULS SUBDIVISION NO, 5 AND ALONG

THE EASTERLY BOUNDARY OF LEXINGTOM HILLS SUBDIVISION NO. 6 (A RECORDED SUBDIVISION
ON FILE N BOOK B% OF PLATS AT PAGES 6615 THROUGH 6619 RECORDS OF ADA COUNTY, IDARD)

NORTH D0°-25'-20" WEST A DISTANCE OF 124334 FEET TG A FOUND STEEL PIN MONUMENTING THE

NORTHEAST CORMER OF SalD LEXINGTON HILLS SUBDIVISION NO. B AND 'THE SOUTHWEST CORNER
OF LEXINGTON HILLS SuUBDIVISION NO. 12 {A RECORDED SUBQIVISION ON FILE IN BOOX 77 OF
PLATS AT PAGES8120, 8121 AND 8122, RECORDS OF ADA COUNTY, IDAHO):

THRENCE ALONG THE SOUTHERLY SOUNDARY OF SAID LEXINGTON HILLS SUBDIVISION NO. 12
SOUTH 897-44'-33" £AST A DISTANCE OF 847.99 FEET TG A FOUND ALUMINUM CAP, SAD
MONUMENT BEING ON THE WESTERLY RIGHT—-OF~WAY OF REALIGNED STATE HIGHWAY 55

THENCE LEAVING SAID SOUTHERLY BOUNDARY AND ALONG SAID RIGHT-CF—wAY THE FOLLOWING
COURSES:

SOUTHEASTERLY 616,58 FEEYT ALONG THE ARC OF A NON-TANGEMT CIRCULAR CURVE TO THE
RIGHT, SAID CURVE HAMING A RADIUS OF 1138916 FEET, A CENTRAL ANGLE OF 03--06'-077,
A CHCORD BEARING OF SOUTH 01-54'~497 EAST AND A CHORD DISTANCE OF B16.51 FEET TO

A FOUND HIGHWAY MOMUMENT;

THENCE SOUTH O0™-3%'~18" EAST A OISTANCE COF 301.90 FEET TO A FOUND HIGHWAY MONUMENT;

FTHENCE SOUTH 01'=10"--55" WEST A DISTANCE OF 375.76 FEET TD A FOUND STEEL PN
MONUMENTING THE NORTRWEST CORNER OF SAID LEXINGTOM HILLS EAST SUBDIMSION NO. 1;

THENCE LEAVING SAID RIGHT—OF-WAY AND ALCNG THE NORTHERLY BOUNDARY OF SAID LEXINGTON
HILLS EAST SUBDMSION NO. 1 THE FOLLOWING COURSES:

SOUTH B9™-24'-00" WEST A DISTANCE OF 193.16 FEET TO A FOUND STEEL PIN, SAID PN
BEING ON THE EASTERLY RIGHT—OF—WAY OF N. PRESTWICK WATY;

THENCE NORTH 47°-58'-13" WEST A DISTANCE OF 80.30 FEET TQ A FOUND STEEL PiN. SAID
PIN BEING ON THE WESTERLY PIGHT—OF-WAY CF SAID N. PRESTWICK WAY;

THENCE NORTH 83 —47~00" WEST A DISTANCE OF 179.D6 FEET TG A FOUND STEEL PiN;
THENCE SOUTH B6™—39'-00" WEST A DISTANCE OF 164.94 FEET TO A FOUNO STEEL PIN;
THENCE NORTH B8—19'-00" WEST A DISTANCE OF §3.69 FEET 7O A FOUND STEEL PIN, SAID
PIN BEING ON THE EASTERLY RIGHT—-DF-WAY OF N. WMANSFIELD PLACE;

THENCE SOUTH 73°—42'~51" WEST A DiSTANCE OF 52.66 FEET TG A FOUND STEEL PIN. SAID
PN BEING ON THE WESTERLY RIGHT—OF-WAY COF SAID N. MANSFIELD PLACE;

THENCE NORTH 87°-37'—-00" WEST A DISTANCE OF 114.82 FEET TO THE POINT OF BEGINNING.

THE ABOVE DESCRIBED TRACT OF LAND CONTAINS 24.72 ACRES, MORE OR LESS.
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LEXINGTON HILLS, INC,, an Idaho corporation, with its principal office at 2417 Bank
Drive, Suite 101, Boise, Idaho 83705, the "Grantor", hereby conveys or grants and warrants to
LEXINGTON HILLS HOMEOWNERS® ASSOCIATION, INC. an Idaho non-profit
corporation, with its ofﬁces at 2417 Bank Drive, Suite 101, Boise, Idaho 83705, the "Grantee",
sometimes also referred to herein as the "Association”, for the sum of One Dolar ($1.00) and
other valuable consideration, the following described tracts of land in Ada County, State of
Idaho: |

Lot 1, Block §; Lots 1, 3 and 17, Block 2; Lot 1, Block 3; Lots 3
and 15, Block 5; Lots 1 and 16, Block 7: and Lot 1, Block § of
Lexington Hills Subdivision No. 1, aCCW
thereof on file in the office of the County Recorder of Ada County,

idaho, m Book 59 of Plats at pages 5802 through 5804;

TOGETHER WITH a nonexclusive perpetual easement on and
over the surface of Lot 2, Block 3, of Lexington Hills Subdivision
No. 1, for use and enjoyment of its members as park and open
space, subject to the requirements for well lots set forth in IDAPA
16.01.8601;

TOGETHER WITH a nonexclusive easement ten (10) feet wide,
inside the boundary of each Lot and Common Area of Lexington
Hills Subdivision No. ! adjacent to the right—of—way, as shown on
the plat thercof, for construction, mainienance and repair of a
pressurized pipe irrigation system to be owned and operated by the
Association;

TOGETHER WITH 30.60 miners inches of Jacob’s water and 0.81
miners inch of Developed water, for purposes of irrigating
Lexington Hills Subdivision No. 1, delivered by the Farmers
Union Canal Company during the irrigating season;

SUBJECT TO an easement reserved unto the Grantor, its
successors and assigns for installation and maintenance of an
underground water ling over and across a 20-{foot wide wact of




land being a portion of Lots 1 and 2, Block 3 of Lexington Hills
Subdivision (& recorded subdivision on file in Book 59 of Plats, at
pages 5802, 5803 and 5804, Records of Ada County, Idzho)
situated in the Southwest 1/4 of the Southwest 1/4 of Section 3,
Township 4 North, Range 1 Fast, Boise Meridian, Ada County,
Idaho, said tract being 10 feet each side of the following described
centerline: Commencing at a found aluminum cap monumenting
the south 1/4 Comer of said Section 3, thence North 89 degrees 44
43" West, a distance of 2680.44 feet to a found brass cap
monumenting the Southwest Comer of said Section 3, thence
North 33 degrees 40° 43" East a distance of 52693 feet to a set
steel pin, said pin being the radius point of said Lot 2, said point
also being the POINT OF BEGINNING. Thence North 76 degrees
367 30" East a distance of 103.96 feet to a point on the westerly
right-of—way of Stonybrook Court, said point being the terminus
of this description;

SUBJECT TO the Declaration of Covenants, Conditions and

Restrictions for Lexington Hills, recorded February 20, 1992, as

Instrument No. 9209714, records of Ada County, Idaho; and

SUBJECT TO other easements, covenants and encumbrances of

record, and to real property taxes and assessments, inciuding

irrigation assessments, for the year 1992,

The officers who sign this deed hereby certify that this deed and the transfer represented

thereby was duly authorized under a resolution duly adopted by the board of directors of the

Grantor at a lawful meeting duly held and attached by a quorum.

IN WITNESS WHEREOQOF, the Grantor has caused its corporate name and seal to be

hereunto affixed by its duly authorized officers the 7 ¢ day of WA;f , 1992,

:%ce L. Péterson, President




STATE OF IDAHO )
: ss.
County of Ada )

On this _%7 - day of __ 0 , 1992, before me, the undersigned, a Notary Public
in and for said State, personally appefired Bryce L. Peterson, known or identified to me fo be the
President of Lexington Hills, Inc., who executed the insirument on behalf of said corporation,
and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, T have hereunto set my hand and seal the day and year in this
certificate first above written.

%jﬁw@ Dot 0ty
NOTARY PYBLIC FORTIDAHO  /
- Residing at: -, )
L My Commission Expires:_&/20/5

3240075
srbe~Recopy

OUNTY, 15, FgR Mao N3V
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LEXINGTON HILLS, INC., an Idaho Corporation, with its principal office at 1815
E. Stonybrook Court, Eagle, 1D 83616, the "Grantor”, hereby conveys or grants and
warrants fo LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC., an Idaho
non-profit corporation, with its principal office at 1815 E. Stonvbrook Court, Eagle, ID

83616, the "Grantee", sometimes also referred to herein ag the "Association”, for the sum
of

One Dollar (81.00) and other valuable consideration, the following described tracts of
land 1n

Ada County, State of Idaho:

LOT 26 AND 31, BLOCK 5 OF LEXINGTON HILLS
SUBDIVISION NO. 2, ACCORDING TO THE
OFFICIAL. PLAT THEREOF ON FILE IN THE
OFFICE OF THE COUNTY RECORDER OF ADA
COUNTY, IDAHO, IN BOOK 62 OF PLATS AT
PAGES 6152 THROUGH 6154,

TOGETHER WITH a nonexclusive easement ten {16)
feet wide, inside the boundary of each Lot and Commen
Area of Lexington Hills Subdivision No. 2 adjacent to the
right-ef-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

TOGETHER WITH 7.30 miners inches of Jacoh's water
and 0.19 miners inch of Developed water, for purposes of
irrigating Lexington Hills Subdivision No. 2 by the
Farmers Union Canal Company duwring the brigating
season;




SUBJECT TO ihe Declaration of Covenants, Conditions
and Restrictions for Lexington Hills, recorded February
20, 1992, as Instrmmemt No. 9209714 and Notice of
Addition of Territory and Supplemental Declaration of
Covenants, Conditions and Restrictions for Lexington
Hills Subdivision No. 2, recorded February 26, 1993 as
Instrument No. 9314234, records of Ada County, Idaho;
and

SUBJECT TGO other easements, c¢ovenanls and
encumbrances of record, and to real property taxes and
assessments, including irrigation assessments for the year
1993.

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resolution duly adopted by the board of

directors of the Grantor at a lawful meeting duly held and attached by 2 quorum.

IN WITNESS WHEREOF, the Grantor has cansed its corporate name and seal to

be hereunto affixed by its duly authorized officers the 12th day of April, 1993.

LEXINGTON HILLS, INC.




STATE OF IDAHO)
S8

County of Ada )

On this 4,{'9”'(1&51 of April, 1993, before me, the undersigned, a Notary Pubiic in
and for said State, personally appeared Duane Stueckle, known or identified to me to be
the President of Lexington Hills, Inc. who executed the instrument on behalf of said
corporation, and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOCF, I have hereunto set my hand and seal the day and year 1
th:s oertaﬁcaie ﬁ:” t. above written,

'-Ji:‘f'-,_, A‘%M.LL%_.
- NOTARY PUBLIC FOR IDAHO

S » Residing at
’-" i N My Commission Expu*es b/ ap Sa
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LEXINGTON HILLS, INC., an Idahe Corporation, with ifs principal office at 1815
E. Stonybrook Court, Eagle, ID 83616, the "Grantor”, ereby conveys or grants and
warrants to LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC., an Idaho
non-profit corporation, with its principal office at 1815 E. Stonybrook Court, Eagle, ID

83616, the "Grantee", sometimes also referred to herein as the "Asgociation”, for the sum
of

One Dollar ($1.00} and other valuable consideration, the following described tracts of
land in

Ada County, State of Idaho:

LOT 352, BLOCK 5 OF LEXINGTON HILLS
SUBDIVISION NO. 3, ACCORDING TO THE
OFFICIAL PLAT THEREOF ON FILE IN THE
OFFICE OF THE COUNTY RECORDER OF ADA
COUNTY, IDAHO, IN BOOK 62 OF PLATS AT
PAGES 6170 THROUGH 6171,

TOGETHER WITH a nonexclusive easement ten (10)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills Subdivision No. 3 adjacent to the
right-of-way, as shown on the plat thereof, for
constiuction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

TOGETIER WITH 4.50 miners inches of Jaceb’s water
and .12 miners inch of Developed water, for pmposes of
irrigating Lexington TIfills Subdivision Ne. 3 by the
Farmers Union Canal Company during the irrigating
5eaSOR;




SUBJECT TO the Declaration of Covenants, Conditions
and Restrictions for Lexington Hills, recorded February
20, 1992, as Instrument No. 9209714, Notice of Addition
of Territory and Supplemental Declaration of Covenants,
Conditions and Restrictions for ILexington Hills
Subdivisien Neo. 2, recorded Febiary 26, 1993 as
Instrument No, 8314234, and Notice of Addition of
Territory and Swpplemental Declaration of Covenants,
Conditions and Restrictions for Lexington Hills
Subdivision No. 3 recorded April 13, 1993 as Insfriment
No. 9326525, records of Ada County, Idahe; and

SUBJECT TO other easements, covenants and
encumbrances of record, and fo real property taxes and

assessments, including irrigation assessments for the year
1993,

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly autherized under a resolution duly adopted by the board of

directors of the Grantor at a lawful meeting duly held and attached by a quorum.

IN WITNESS WHEREOF, the Grantor has cansed its corporate name and seal to

be hereunto affixed by ifs duly authorized officers the 13th day of April, 1993. .

LEXINGTON HILLS, INC.




STATE OF IDAHO)
‘88,

County of Ada )

On this 13th day of Apnil, 1993, before me, the undersigned, a Notary Public in and
for sard State, personally appeared Duane Stueckle, known or identified to me to be the
President of Lexington Hills, Inc. who executed the instrument on behalf of said
corporation, and acknowledged to me that such corporation executed the sarne,

IN WITNESS WHEREOF, I have herennto set my hand and seal the day and year in
this certificate first above written,

A % "/r NOTARY PURLIC FOR IDAHO
A Residing at Boise, Idaho
My Commmssion Expires: 6/20/94
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RECORDED AT TUF REQUEST OF

July 29, 1993
Project No. 1360
Legal Description
Lexington Hills Subdivision Phase 4

20 Foor Widp Utlfity Basement

Commencing st a found alumirum cap monumenting the Southeast Corner of the
of Section 3, Township 4 Norlh, Range | Bast, Boise Meridian, Ada
dabo, thence along the southerdy find of said Southwest 174, sald line also belng
ing of Floating Feather Road North 89°.44'-43" West a distance of 2580.44 foct
dbraps cap monumenting the Southwert Corner of sald Saction 3, thence leaving
tald southerlyl ine and aioag the westerly line'of said Southwest 14, said line also being
tho westerly Bouedary and the southerly exterdsion thereof, of Lexington Hills Subdiviston
orded subdivision on fils in Book 59 of Plats at Pages 5802, 5803, and 3304,
de County, Idaho) North 00°-00-04" Bazt a distance of 1291.23 fecttox
pige, sald pipe baing the polnt of beginaing of Lexington Hills Subdivision No.
eubdivition on file in Book 52 of Plats at Pagea 6269, 6270, and 6271,
ha County, ldaho) Thence continuing tiong the westerly line of said
Southwest 1/4, sald line also being the westedly boundary of sald Lexington HiBs
Subdivision No. 4 Narth 00*-00-04" East & distance of 978,52 fast to & found steel pln.
Thente leaving sald westerdy Bna and along the ot line common to Lots 9 and 10, Block
15 of wald Leningion Hills No. 4 North 80*-85'.00° East to & found steet pin westerly
right-of-wsy of E. Highgais Count. Thenos leaving said right-of-wey
North 90%-00/100" East a distance of 40.00 et to a found steef pin on the easterly right-
of-way of E. Highgate Court, said pin being the POINT OF BEGINNING.

North 64%-17-31" Exst & distance of 65.62 foet 10 A point,
oncat nfoag & curve to the right a distance of 20.33 feet, sald curve having a
radiug pf 50.00 faet, & contral anghe of 23°-34-41° & chovd bearing
North {3*-35' 08" Weat 2 chord distangs of 20.42 feet to » point,
encg South 54%-17-31" West & distance of 60,17 feet to 2 point on the easterly
of-way of E. Highgate Court,

o8 along said exstecty right-of-way South 00°-00°-00" Bast & distance of 22.20
feot 1o {he polnt of beginning.

The vaotm:t of land described contains 0.29 scres, more of less.







DEED
LEXINGTON HILLS, INC,, an Idaho corporation, with its principal office at 1815 E.
Stonybrook Court, Eagle, Idaho 83616, the "Grantor”, hereby conveys or grants and warrants to
LEXINGTON HILLS HOMEOWNERS’ ASSOCIATION, INC. an Idaho non-—profit
corporation, with its offices at 1815 E. Stonybrook Court, Eagle, Idaho 83616, the "Grantee",
sometimes also referred to herein as the "Association”, for the sum of One Dotllar ($1.00) and
other valuable consideration, the following described tracts of land in Ada County, State of

Idaho:

Lot 1, Block 15 of Lexington Hills Subdivision No. 4, according to
the official plat thereof on file in the office of the County Recorder
of Ada County, Idaho, in Book 62 of Plats at pages 6269 through
6271;

TOGETHER WITH a nonexclusive perpetual easement hereby
granted on and over the surface of Lot 2, Block 15, of Lexington
Hills Subdivision No. 4, for use and enjoyment of its members as
park and open space, subject to the requirements for well lots set
forth in IDAPA 16.01.8601;

TOGETHER WITH a nonexclusive easement ten (10) feet wide,
inside the boundary of each Lot and Common Area of Lexington
Hills Subdivision No. 4 adjacent to the right—of—way, as shown on
the plat thereof, for construction, maintenance and repair of a
pressurized pipe irrigation system to be owned and operated by the
Association;

TOGETHER WITH 32.0 miners inches of Jacob’s water and 0.85
miners inch of Developed water, for purposes of irrigating
Lexington Hills Subdivision No. 4, delivered by the Farmers
Union Canal Company during the irrigating season;

RESERVING unto the Grantor, its successors and assigns, a
perpetual easement for installation, maintenance, repair and
replacement of an underground water line over and across a 20—
foot wide wact of land being a portion of Lot 1, Block 15 of
Lexington Hills Subdivision No. 4, more described on Exhibit "A"
attached hereto and incorporated herein by this reference; '

DEED -1
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SUBJECT TO the Declaraton of Covenants, Conditions and
Restrictions for Lexington Hills, recorded February 20, 1992, as
Ingtrument No, 9209714, and the Notice of Addition of Territory
and Supplemental Declaradon of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 4, filed of record
in the Office of the Recorder of Ada County, Idaho; and

SUB}ECT TO other easements, covenants and encumbrances of
record, and to real property taxes and assessments, including
nrigaton assessments, for the year 1994, :
The officers who sign this deed hereby certify that this deed and the transfer represented
thereby was duly authorized under a resolution duly adopted by the board of directors of the
Grantor at a lawful meeting duly held and attended by a quorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to be

: ol
hereunto affixed by its duly authorized officers the 22~ day of fedrua rx)J , 1994,

LEXINGTON HILLS, INC.
:8s.

~ Onthis 22 no,day of  Februa % , 1994, before me, the undersigned, a Notary Public
in and for said State, personally appeared Duane H. Stueckle, known or identified to me to be the

President of Lexington Hills, Inc., who executed the instrument on behalf of said corporation,
and acknowledged to me that such corporation executed the same.

STATE OF IDAHO )

- IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year in this
certificate first above written.

NOTARY PUBLIC FOR ID
Residing at; %&J'a&# %/
My Commission Expires: 4 [/&af/?'/

DEED 2
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DEED
LEXINGTON HILLS, INC,, an Idaho corporation, with 1%§Erﬁ1®pé§5f££ ajc 1§}r35 E.

Lo

Stonybrook Court Eagle, [daho 83616, the "Grantor”, hereby conxgef[:yg% TS abﬂygagél?‘(g?o
LEXINGTON HILLS HOMEOWNERS’ ASSOCIATION, INC. an Idaho -non-profit
corporation, with its offices at 1815 E. Stonybrook Court, Eagle, Idaho 83616, the "Grantee",
sometimes also referred to herein as the "Association”, for the sum of One Dollar ($1.00) and
other valuable considerétjon, the following described tracts of land in Ada County, State of

Idaho:

Lots 28 and 30, Block 7, Lot 1, Block 17, and Lot 1, Block 18 of
Lexington Hills Subdivision No. 5, according to the official plat
thereof on file in the office of the County Recorder of Ada County,
Idaho, as Instrument No. 14010822;

TOGETHER WITH a nonexclusive easement ten (10} feet wide,
inside the boundary adjacent to the public right—of—way, of Lots
28, 30 and 33 through 48, Block 7, Lot 1, Block 17, Lots 1 through
31, Block 18, Lots 1 throngh 12, Block 19, Lots 1 through 10,
Block 20, Lots 1 through 8, Block 21, and Lots 1 through 3, Block
22, of Lexington Hills Subdivision No. 5, as shown on the
recorded plat thereof, for construction, maintenance and repair of a
pressurized pipe frrigation system to be owned and operated by the
Association;

TOGETHER WITH 17.0 miners inches of Jacob’s water and 0.44
miners inch of Developed water, for purposes of irrigating the
above-referenced lots in Lexington Hills Subdivision No. 35,
delivered by the Farmers Union Canal Company during the
irrigating season;

RESERVING UNTO GRANTOR, its successors and assigns, a
nonexclusive perpetual right—of- way for transportation of water
and easement ten feet in width, lying five feet on either side of the
irrigation pipeline for irrigation system, including pumps, pipelines
and accessories in favor of other users of the irrigation system,
their successors and assigns, for delivery of irrigation water
through irrigation pipelines within the Common Area of Lexington
Hills -Subdivision, according to the plats thereof on file in the
Office of the Record of Ada County, Idaho;

DEED ~1
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SUBIECT TO the Declaratdon of Covenants, Conditions and
Restrictions for Lexington Hills, recorded February 20, 1992, as
Instrument No. 9209714, and the Notce of Addition of Terzitory
and  Supplemental Declaration of Covenants, Conditions and
Restrictions for Portions of Lexington Hills Subdivision No. 5
("Lexington Hills 5"}, filed of record in the Office of the Recorder
of Ada County, Idaho; and

"SUBIJECT TO other easements, covenants and encumbrances of
record, and to real property taxes and assessments, including
irrigation assessments, for the year 1994,

The officers who sign this deed hereby certify that this deed and the transfer represented
thereby was duly authorized under a resolution duly adopted by the board of directors of the

Grantor at a lawful meeting duly held and attended by a quorum.

IN WITNESS WHEREOQF, the Grantor has caused its corpbratc name and seal to be

hereunto affixed by its duly authorized officers the 22 )&/day of gﬂgg%_, 1994,

LEXINGTON HILLS, INC.

STATE OF IDAHO )
: ss.
County of Ada

On this A& day of ¢ éfﬁ%g 1994, before me, the undersigned, a Notary Public
in and for said State, personally appeared Duane H. Stueckle, known or identified to me to be the
President of Lexington Hills, Inc., who executed the instrument on behalf of said corporation,
and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year in this
certificate first above written.

TN

T IR )ﬁfm{o M'—f’
Y e, : NOTARY PU FOR IDA%
- .- ~(SEAL L Residing at: ‘

¢« T My Commission Expires:~ £ /2.0 /FY/

“DEED - 2

<Wolex/dechomeownora/d w21 894




Exhibit




DEED
LEXINGTON HILLS, INC., an Idaho corporation, with its principal office at 1815 E.
Stonybrook Court, Eagle, Idaho 83616, the "Grantor”, hereby conveys or grants and warrants to
LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC, an Idaho. non--profit
corporation, with its offices at 1815 E. Stonybrdok Court, Eagle, Idzho 83616, the "Grantee”,
sometimes also referred to herein as the "Association”, for the sum of One Dollar ($1.00) and
other valuable consideration, the following described tracts of land in Ada County, State of

Idaho:

Lot 11, Block 20, and Lot 4, Block 22 of Lexington Hills
Subdivision No. 6, according to the official plat thereof on file in
the office of the County Recorder of Ada County, Idaho, in Book
65 of Plats at pages66?5_ through6el9 ;

TOGETHER WITH a nonexclusive easement ten (10) feet wide,
inside the boundary of each Lot and Common Area of Lexington
Hills Subdivision No. 6 adjacent to the right-of--way, as shown on
the plat thereof, for construction, maintenance and repair of a
pressurized pipe irrigation system to be owned and operated by the
Asgociation;

TOGETHER WITH 28.0 miners inches of Jacob’s water and 0.75
miners inch of Developed water, for purposes of irrigating
Lexington Hills Subdivision No. 6, delivered by the Farmers
Union Canal Company during the irrigating season; '

RESERVING UNTO GRANTOR, its successors and assigns, a
nonexclusive perpetual right—of— way for wransportation of water
and easement ten feet in width, lying five feet on either side of the
irrigation pipeline for irrigation system, including pumps, pipelines
and accessories in favor of other ugers of the irrigation system,
their successors and assigns, for delivery of imrigation water
through irrigation pipelines within the Common Area of Lexington
Hills Subdivision, according to the plats thereof on file in the
Office of the Record of Ada County, Idaho;

SUBJECT TO the Declaraton of Covenants, Conditions and.
Restrictions for Lexington Hills, recorded February 20, 1992, as
Instmment No. 9209714, and the Notice of Addition of Territory
and Suppiemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 6, filed of record
in the Office of the Recorder of Ada County, Idaho; and

DEED ~1
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SURBJECT TO other easements, covenants and encumbrances of
record, and to real property taxes and assessments, including
irrigation assessments, for the year 1994,
The officers who sign this deed hereby certify that this deed and the transfer represented
thereby was duly authorized under a resolution duly adopled by the board of directors of the
Granior at a lawful meeting duly held and attended by a quorum.

IN WITNESS WHEREOQOF, the Grantor has caused its corporate name and seal to be

hereunto affixed by its duly authorized officer the 17th day of May , 1994,

LEXINGTON HILLS, INC.

@Méﬁé\é

Duane Hé‘rﬁ/mck]e President

STATE OF IDAHO )y
: ss.
County of Ada )
On this17th day of _ May , 1994, before me, the undersigned, a Notary Public

in and for said State, | personally appeared Duane H. Stueckle known or identified to me fo be the
President of Lexington Hills, Inc., who executed the instrument on behalf of said corporation,
and acknowledged to me that such corporation executed the same.

N WITNESS WHEREOF, 1 have hereunto set my hand and seal the day and year in this

certlﬁcatc ﬁ:rSt above vmtten
)%wm 7?7@%3&,%

NOTARY PURIAC FOR TDAHO /
Residing at;_Boise, 1D
My Commission Expires:__6/20/94

R ' 7 7

J Jf\r;;_.

BOISE in

AiTh LTOTERT :%{20/
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LEXINGTON HILLS, INC, an Idaho Corporation, with its principal office at
1815 E. Stonybrook Court, Eagle, ID 83616, the "Grantor”, hereby conveys or grants and
warrants to LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC., an Idaho
non-profit corporation, with its principal office at 1815 E Stonybrook Court, Eagle, ID
33616, the "Grantee”, sometimes also referred to herein as the "Association”, for the sum
of One Dollar ($1.00) and other valuable consideration, the following described tracts of
land ir Ada County, State of [daho:

Lot 1, Blocko?‘,;g and Lot 1, Bleck 25 of Lexington Hills
Subdivision No. 7, according to the official plat on file in
the office of the County Recorder of Ada County,
Idaho, in Book 75 of plats at pages 7716 through 7718;

TOGETHER WITH a nonexclusive easement ten (10)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills Subdivision No. 7 adjacent to
the right-of-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTO GRANTOR, its successors and
assigns, a nonexclusive perpetual right-of-way for
transportation of water an easement ten feet in width,
lying five feet on either side of the irrigation pipeline for
irvigation system, including pumps, pipelines and
accessories in favor of other users of the irrigation
system, their successor and assigns, for delivery of
irrigation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, Idaho;

Ne-record to correct legal description from fot 1/Block 23 to Lot 1/Block 24

DEED.WPS




SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded February 20, 1992, as Instrument No.
9209714, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 7, filed
of record in the Office of the Recorder of Ada County,
Idahe; and

SUBJECT TGO a twenty (20') foot sanitary sewer
easement in favor of the Eagle Sewer District across Lot
1, Block 23, Lexington Hills Subdivision No. 7, being ten
(10" feet each side of the centerline as shown on the
efficizl nlat of said subdivision.

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and

assessments, including irrigation assessments for the
year 1998.

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resolution duly adopted by the board of

directors of the Grantor at a lawful meeting duly held and attached by a quorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to

be hereunto affixed by its duly authorized officer the 16th day of June, 1998.

LEXINGTON HILLS, INC.

>

DEED.WPS




STATE OF IDAHO)
‘S5,
County of Ada )

On this /¢4 I/%’day of June, 1998, before me, the undersigned, a Notary Public in
and for said State, personally appeared Duane H. Stueckle, known or identified to me to
be the President of LEXINGTON HILLS, INC. executed the instrument on behalf of said
corporation, and acknowledged to me that such corporation executed the same.

IN Wiktk#ss WHEREOF, T have hereunto set my hand and seal the day and year
. - oF A4 3, .
in this cgﬁ;ﬂcﬁﬁeﬁ@f@é&ge written.

& O
fév L0TAR L %% W
R B B NOTARY PUBLIC FOR IDAHO /

: 5‘: Residing at Merndian, ID
& My Commuission Expires: 6/22/2000

pLLT PP
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LEXINGTON HILLS, INC., an [daho Corporation, with its principal office at

1815 E. Stonybrook Court, Eagle, ID 83616, the "Grantor”, hereby conveys or granis and

warrants to LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC | an Idaho

non-profit corporation, with its principal office at 1815 E. Stonybrook Court, Eagle, ID

83616, the "Grantee", sometimes also referred to herein as the "Association”, for

the sum

of One Dollar ($1.00) and other valuable consideration, the following described tracts of

land in Ada County, State of Idaho:

Lot 1, Block 27 of Lexington Hills Subdivision No. 8,
according to the official plat on file in the office of the
County Recorder of Ada County, Idaho, in Book 75 of
plats at pages 7719 through 7721;

TOGETHER WITH a nonexclusive easement ten (10)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills Subdivision No. 8 adjacent to
the right-of-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTO GRANTOR, its successors and
assigns, a nonexclusive perpetual right-of-way for
trapsportation of water an easement fen feet in width,
lying five feet on either side of the irrigation pipeline for
irrigation system, including pumps, pipelines and
accessories in faver of other users of the irrigation
system, their successor and assigns, for delivery of
irrigation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, Idaho; '

DEEDWPS




SUBJECT TG the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded February 20, 1992, as Instrument No.
9200714, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 8, filed
of record in the Office of the Recorder of Ada County,
idaho; and

SUBJECT TO a twenty (20"} foot sanitary sewer
easement in favor of the Eagle Sewer District across Lot
1, Block 23, Lexington Hills Subdivision No. 8, being ten
(10"} feet each side of the centerline as shown on the
official piat of said subdivision.

SUBJECT TG other easements, covenants and
encumbrances of record, and to real property taxes and

assessments, including irrigation assessmentis for the
year 1998,

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resolution duly adepted by the beard of

directors of the Grantor at a lawful meeting duly held and attached by a quorum.

IN WITNESS WHEREOQF, the Grantor has caused its corporate name and seal to

be hereunto affixed by its duly authorized officer the 16th day of June, 1998,

LEXINGTON HILLS, INC.

DEEDWPS




STATE OF IDAHO)

53,
County of Ada )

On this &%day of June, 1998, before me, the undersigned, a Notary Public in
and for said State, personally appeared Duane H. Stueckle, known or identified te me to
be the President of LEXINGTON HILLS, INC. executed the instrument on behalf of said
corporation, and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREQGF, I have hereunto set my hand and seal the day and year
in this cegtifeattdmgt above written.

\)

A
‘t“ G\A MAC s,

r o %
- .n‘ l‘ A ‘.. }
§0F wOTARL Y NOTARY PYWBLIC FOR IDAHO
Exy TP sk Residing at Meridian, 1D
) % P~ '\.C" H a .. .
sz S uBLY d O F My Commission Expires: 6/22/2000
- ‘-’:}, b .0’ Q :
%, o tresnentt X F
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LEXINGTON HILLS, INC_. an Idaho Corporation, with its principal office at

1815 E. Stonybrook Cour, Eagle, TD 83616, the "Grantor”, hereby conveys or grants and

warrants to LEXINGTON HILLS HOMEQOWNERS' AS SOCIATION, INC., an Tdaho

non-profit corporation, with its principal office at 1315 E. Stonybrook Court, Eagle, ID

83616, the "Grantee", sometimes also referred to herein as the "Association”, for the sum

of One Dollar {$1.00) and other valuable consideration, the foll

land in Ada County, State of Idaho:

owing described tracts of

Lot 49, 50, 69 and 83, Block 7, and Lot 1, Block 29 of
Lexington Hills Subdivision No. 9, according to the
official piat on file in the office of the County Recorder
of Ada County, Idaho, in Book 75 of plats at pages 7805
through 7807;

TOGETHER WITH a nonexclusive easement ten (10)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills Subdivision No. 9 adjacent to
the right-of-way, as shown on the piat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTO GRANTOR, its successors and
assigns, a nonexclusive perpetual right-of-way for
transportation of water an easement ten feet in width,
lying five feet on either side of the irrigation pipeline for
irrigation  system, including pumps, pipelines and
accessories in favor of other users of the irrigation
system, their successor and assigns, for delivery of
irrigation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, Idaho;

DEED WPS




SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded February 20, 1992, as Instrument No.
9209714, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 9, filed
of record in the Office of the Recorder of Ada County,
Idaho; and

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and

assessments, including irrigation assessments for the
year 1998.

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resolution duly adepted by the board of

directors of the Grantor at a Jawful meeting duly held and attached by a quorum.

IN WITNESS WHEREQF, the Grantor has caused its corporate name and seal to

be hereunto affixed by its duly authorized officer the 16th day of June, 1998

LEXINGTON HILLS, INC.

\\W s 2 - YA / ;é'éz ot
BY: Duane tueckle, President
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STATE OF [DAHO)

’S5.
County of Ada )

On this

1éi'tlay of June, 1998, before me, the undersigned, a Notary Public in
and for said State, personally appeared Duane H. Stueckle, known or idenufied to me to

be the President of LEXINGTON HILLS, INC. executed the instrument on behalf of said
corporation, and acknowledged to me that such corporation executed the same.

N W;IN,E,,S"S' WHEREOQOF, I have hereunto set my hand and seal the day and year
in this ce@t\‘c@tmﬁm}%ﬁave written.
& al ettt ",
§ § SOTARY 3 *%AAM% _____ o
: . - e ::‘ NOTARY PUBLIC FOR IDAHO
TFL opyusyt Fof Residing at Meridian, 1D
-"’éf d~,°° "ooqua'. e‘v.:?} 5

o
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My Commission Expires: 6/22/2000
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LEXINGTON HILLS, INC., an Idaho Corporation, with its principal office at

1815 E. Stenybrook Court, Eagle, ID 83616, the "Grantor”, hereby conveys or grants and
warrants to LEXTNG’TON HILLS HOMEOWNERS' ASSOCIATION, INC., an Idaho
non-profit corporation, with its principal office at 1815 E. Stonybrook Court, Eagle, ID
83616, the "Grantee", sometimes also referred to herein as the "Association”, for the sum
of One Dollar ($1.00) and other valuable consideration, the following described tracts of
fand in Ada County, State of Tdaho:

Lot 87, 93, 104 and 113, Block 7, and Lot 1, Block 30 of
Lexington Hills Subdivision No.10, according to the
official plat on file in the office of the County Recorder
of Ada County, Idaho, in Book 75 of plats at pages 7810
through 7811;

TOGETHER WITH a nonexclusive easement ten (10)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills Subdivision No. 10 adjacent to
the right-of-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTO GRANTOR, its successors and
assigns, a nenexclusive perpetual right-ol-way for
transportation of water an easement ten feet in width,
lying five feet on either side of the irrigation pipeline for
irrigation system, including pumps, pipelines and
accessories in favor of other users of the irrigation
system, their successor and assigns, for delivery of
itrigation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, Idaho;

DEED WPS




SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded February 20, 1992, as Instrument No.
9209714, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 10,
filed of record in the Office of the Recorder of Ada
County, Idaho; and

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and
assessments, including irrigation assessments for the
year 1998,
The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resolution duly adopted by the board of
directors of the Grantor at a lawful meeting duly held and attached by a guorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to

be hereunto affixed by its duly authorized officer the 16th day of June, 1998,

i

BY:) Duane ]

tugckle, Presxdem

STATE OF IDAHO)
S8,
County of Ada &2)
On this /™ day of June, 1998, before me, the undersigned, a Notary Public in
and for said State, personally appeared Duane H. Stueckle, known or identified to me to
be the President of LEXINGTON HILLS, INC. executed the instrument on behalf of said
corporation, and acknowledged to me that such corporation executed the same.

‘;||||1.,,’

B@%{m SVHEREOF, 1 have hereunto sct my hand and seal the day and year

in t}us&cmﬁ@t_e ﬁl‘sf;a,bmve written.
,é&zéé&_/ Tl rac i,
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LEXINGTON HILLS, INC., an Idaho Corporation, with its principal office at
340 W. State Sireet, Fagle, ID 83616, the "Grantor”, hereby conveys or grants and
warrants to LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC., an Idaho
non-profit corporation, with its principal office at 340 W. State Street, Eagle, 1D
83616, the "Grantee", sometimes also referred to herein as the "Association”, for the sum
of One Dollar ($1.00) and other valuable consideration, the following described tracts of

land in Ada County, State of Idaho:

Lot 1, Block 31, and Lot 48, Block 12, and Lot 1, Block 32 of
Lexington Hills Subdivision No.11, according to the

official plat on file in the office of the County Recorder

of Ada County, Idaho, in Book 77 of plats at pages 8048
through 8050;

TOGETHER WITH a nonexclusive easement ten (10)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills Subdivision No. 11 adjacent to
the right-of-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTOG CRANTON its successers and
assigns, a nonexclusive perpetual right-of-way for
transportation of water an easement ten feet in width,
lying five feet on either side of the irrigation pipeline for
irrigation system, including pumps, pipelines and
accessories in favor of other users of the irrigation
system, their successor and assigns, for delivery of
irrigation water through irrigation pipelines within the
Commen Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, Idaho:




SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded December 29, 1998, as Instrument No.
99003753, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 11,
filed of record in the Office of the Recorder of Ada
County, Idaho; and

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and

assessments, including irrigation assessments for the
yvear 2001.

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resclution duly adopted by the board of
directors of the Grantor at a lawful meeting duly held and attached by a quorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to

. . : h .
be hereunto affixed by its duly authorized officer the |4 day of November, 2001.

LF‘{NGTO\J HILLS, INC.

“’B‘f Duant H Stuukie Preqldeﬂt

STATE OF IDAHO)
S8,
County of Ada
On this Lg_ day of November, 2001, before me, the undersigned, a Notary

r A/Rg,lb ic in and for said State, personally appeared Duane H. Stueckle, known cr identified
& ’ftﬁg%@le t0 be the President of LEXINGTON HILLS, INC. executed the mstrument on
S Emtm;f of said corporation, and acknowledged to me that such corporation executed the

* NOTE - Sl
SERL NOTARY PUBLIC FOR IDAHO

Residing at Eagle, ID

My Commission Expires: 6/22/2006

E:LexingtonHills Developmentformsicommanareawarrantydeed i Lt
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LEXINGTON HILLS, INC., an Idaho Corporation, with its principal office at
340 W. State Street, Fagle, ID 83616, the "Grantor”, hereby conveys or grants and
warrants to LEXINGTON HILLS HOMEQOWNERS' ASSOCIATION, INC.. an Idaho
non-profit corporation, with its principal office at 340 W. State Street, Eagle, ID
83616, the "Grantee", sometimes also referred to herein as the "Association”, for the sum
of One Dollar (51.00) and other valuable consideration, the following described tracts of

land in Ada County, State of Idaho:

Lot 63 and 70, Block 12, Lot 11, Block 28 and Lot 1, Block 33 of
Lexington Hills Subdivision No.12, according to the

official plat on file in the office of the County Recorder

of Ada County, Idaho, in Book 77 of plats at pages 8120
through 8122;

TOGETHER WITH a nonexclusive easement ten (1{)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills Subdivision No. 12 adjacent to
the right-of-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTO GRANTOR, its successors nnd
assigns, a nonexclusive perpetual right-of-way for
transportation of water an easement ten feet in width,
lying five feet on either side of the irrigation pipeline for
irrigation system, including pumps, pipelines and
accessories in favor of other users of the irrigation
system, thelr successor and assigns, for delivery of
irrigation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, Idaho;




SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded December 29, 1998, as Instrument No.
99003734, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Subdivision No. 12,
filed of record in the Gffice of the Recorder of Ada
Caunty, ¥daho; and

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and

assessments, lncluding irrigation assessments for the
vear 2001.

The officers who sign this deed hereby certify that thus deed and the transfer
represented thereby was duly authorzed under a resolution duly adopted by the board of
directors of the Grantor at a lawful meeting duly held and attached by a quorum.

IN WITNESS WHEREQF, the Grantor has caused its corporate name and seal to
be hereunte affixed by its duly authorized officer the /# 7 day of November, 2001.

LE‘(I\?GTO\I HILLS, INC.

BY Duanfﬁﬂ Stucc;de PfEbldcnt

STATE OF IDAHO)

sS.
“‘“"'"“'ci;oumx of Ada
W GBORG ™ -
UL 1,' On this / ‘/ day of Movember, 2001, before me, the undersignied, a Notary
'l

No ﬁ{ﬁ@lﬁ in and for said State, personally ﬁpnearcd Duane H. Stueckle, known or identified
N, ?‘*‘P {(}r@ Eo bs the Premdent of LE‘{I\IG TON HILLS, INC. uecuted the mnstrument on

s, O.....a“ '#‘ ‘:::'c
IDA HO \‘\‘ ~
ORI IN WITNESS WHEREQF, | have hereunte set my hand and seal the day

and year in this certificate first above written. /%}za&r

NOTARY PUBLIC TOR IDAHO
Residing at kagle, 1D
My Commission Expires: 6/22/2006
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DEED

LEXINGTON HILLS, INC., an Idaho Corporation, with its principal office at

340 'W. State Sireet, Eagle, D 83616, the "Granior”, _hereby conveys or grants and
warrants to LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC., an ldaho
non-profit corporation, with its principal office at 340 W. State Sirect, Eagle, ID
83616, the "Grantee", sometimes also referred to herein as the "Association”, for the sum
of One Dollar ($1.00) and other valuable consideration, the following described tracts of

land in Ada County, State of Idaho:

Lot 1, Block 1, Lot 1 and 8, Block 2, Lot 1, Bloek 5,

Lot 1, Block 6 and Lot 1 and 16, Block 7 of

Lexington Hills East Subdivision No. 1, according to the
official plat on file in the office of the County Recorder
of Ada County, 1daho, in Book 77 of plats at pages 8022
through 8025;

TOGETHER WITH a nonesclusive easement ten (16}
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills East Subdivision No. 1 adjacent to
the right-of-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTO GRANTOR, its successors and
assigns, a ponexclusive perpetual right-of-way for
transportation of water an easement ten feet in width,
lying five feet on either side of the ixrigation pipeline for
jrrigation system, including pumps, pipelines and
accessories in favor of other users of the irrigation
system, their successor and assigns, for delivery of
irrigation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, ldaho;




SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded December 29, 1998, as Instroment No.
99003751, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington Hills Fast Subdivision No. 1,
filed of record in the Office of the Recorder of Ada
County, Idaho; and

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and
assessments, including irrigation assessments for the
year 2001,

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was dﬁly authorized under a resolution duly adopted by the board of
directors of the Grantor at a lawfal meeting duly held and atiached by a quorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to

pf

be hereunto affixed by its duly authorized offy h  day of June, 2001.

STATE OF IDAHO)
:ss.
County of Ada
On this L day of June, 2001, before me, the undersigned, a Notary Public in
and for said State, personally appeared Bert A. Bradley, known or identified to me to be
the Vice President of LEXINGTON HILLS, INC. executed the instrument on behalf of
ﬁ’}é&%’eog‘)omnon and acknowledged to me that such corporation executed the same.

ey,

P oo °- »
%
%

' ﬂFRY ™
Q.O IN WITNESS WHEREOF, I have hereunto set my hand and seal the day

q;}(féﬂtglshls certificate first above written.
PUPT Sz d

o. .o {D ‘?
S S F NOTARY PUBLIC FOR IDAHO
ety Residing at Eagle, ID

My Commission Expires: 6/22/2006
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LEXINGTON HILLS, INC., an Idaho Corporation, with its principal office at

340 W. State Street, Fagle, TD 83616, the "Grantor”, hereby conveys or grants and
warrants to LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC,, an 1daho
non-profit corporation, with its principal office at 340 W. State Street, Eagle, (D
83616, the "Grantee", sometimes also referred to herein as the "Association”, for the sum
of One Dollar ($1.00) and other valuable consideration, the following described tracts of

land in Ada County, State of Idaho:

Lot 8, 25, 34, Block 3 of Lexington Hills East
Subdivision No. 2, according to the official piat on file in
the office of the County Recorder of Ada County,
Idahe, in Book 78 of plats at pages 8316 through 8319;

TOGETHER WITH a nonexclusive easement ten (18)
feet wide, inside the boundary of each Lot and Common
Area of Lexington Hills East Subdivision No. 2 adjacent to
the right-of-way, as shown on the plat thereof, for
construction, maintenance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association:

RESERVING UNTO GRANTOR, its suceessors and
assigns, a nonexclusive perpetual right-of-way for
transportation of water an easement ten feet in width,
lying five feet on either side of the irrigation pipeline for
frrigation system, including pumps, pipelines and
accessories in favor of other vsers of the irrigation
system, their successor and assigns, for delivery of
irripation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder

of Ada County, Idahe;
laed I+ A
WM
e 27
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SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded Angust 23, 1999, as Instrument No.
99085279, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lesington Hills East Subdivision No. 2,
filed of record in the Office of the Recorder of Ada
County, Idaho; and

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and

assessments, including irrigation assessments for the
yvear 2001.

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resolution duly adopted by the board of
directors of the Grantor at a lawful meeting duly heid and attached by a quorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to

STATE OF IDAHO)
8s.
County of Ada
On this L day.of June, 2001, before me, the undersigned, a Notary Public:n
and for said State, personally appeared Bert A. Bradley, known or identified to me tohe
the Vice President of LEXINGTON BILLS, INC. executed the mstroment on behall of
said corporation, and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREQF, 1 bave hereunto set my hand and seal theday
and year in this certificate first above written.

NOTARY PYBEIC FOR IDAHO
Residing at Eagle, ID
My Commission Expires: 6/22/2006
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LEXINGTON HILLS, INC., an Idaho Corporation, with its principal office at

340 W. State Street, Eagle, TD 83616, the "Grantor", hereby conveys or grants and
warrants 1o LEXINGTON HILLS HOMEOWNERS' ASSOCIATION, INC,, an Idzho
non-profit corporation, with its principal office at 340 W. State Street, Eagle, D
83616, the "Grantee", sometimes also referred to herein as the "Association”, for the sum
of One Dollar (31.00) and other valuable consideration, the following described tracts of

tand m Ada County, State of [daho:

Lot 11 and 18, Block 1 of Lexington on the Rim Subdivision,
according to the official plat on file in the office of

the County Recorder of Ada County, Idaho, in Book 77

of plats at pages 8026 through 8027;

TOGETHER WITH a nonexclusive easement ten (10)
feet wide, inside the boundary of each Lot and Common
Area of Lexington on the Rim Subdivision adjacent to
the right-of-way, as shown on the plat thereof, for
construction, main{enance and repair of a pressurized
pipe irrigation system to be owned and operated by the
Association;

RESERVING UNTO GRANTOR, its successors and
assigns, a nonexclusive perpetual right-of-way for
transportation of water an easement fea feet in width,
lying five feet oun either side of the irrigation pipeline for
irrigation system, including pumps, pipelines and
accessories in favor of other users of the irrigation
system, their successor and assigns, for delivery of
irrigation water through irrigation pipelines within the
Common Area of Lexington Hills Subdivision according
to the plats thereof on file in the Office of the Recorder
of Ada County, Idaho;




SUBJECT TO the Declaration of Covenants,
Conditions and Restrictions for Lexington Hills,
recorded December 29, 1998, as Instrument No.
99003752, Notice of Addition of Territory and
Supplemental Declaration of Covenants, Conditions and
Restrictions for Lexington on the Rim Subdivisien

filed of record in the Office of the Recorder of Ada
County, Idaho; and

SUBJECT TO other easements, covenants and
encumbrances of record, and to real property taxes and
assessments, including irrigation assessments for the
vear 2001.

The officers who sign this deed hereby certify that this deed and the transfer
represented thereby was duly authorized under a resolution duly adopted by the board of
directors of the Grantor at & lawful meeting duly held and attached by a quorum.

IN WITNESS WHEREOF, the Grantor has caused its corporate name and seal to

A

e/ T dayoflune, 2001

be hereunto affixed by its duly authorized off]

STATE OF IDAHO)
'S5,
County of Ada
On this Lﬁ day of June, 2001, before me, the undersigned, a Notary Public in
and for said State, personally appeared Bert A. Bradley, known or identified to me to be
the Vice President of LEXINGTON HILLS, INC. executed the instrument on behalf of

At 1 Oy,
:‘s\‘\ X .’,EO‘E;? !f.if.;ojb.:d
-.':? _5 f - N o).;_ “IN WITNESS WHEREOF, [ have hereunto set my hand and seal the day
4% < "and year i this certificate first above written.
o ..f NOTARY PUBLIC FOR IDAHO
“rtreat ) st Residing at Eagle, ID
- My Commission Expires: 6/22/2006
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For value received, LEXINGTON HILLS, INC., an Idaho Corporation, does
hereby convey, release, remise and forever quit claim unto LEXINGTON HILLS
HOMEOWNERS ASSOCIATION, INC., 340 W. State, Fagle, ID 83616, the following
described premises, to-wit:

i

SEE EXHIBIT “A” ATTACHED HERETO AND INCORPORATED HEREIN
ASIF SET FORTH IN FULL.

Together with their appurtenances.

L Fhoo
DATED this /2 day of /E:ﬂaér‘l.‘fq;nq ,2001.

LEXINGTON HILLS, INC.

STATE OF IDAHO)
IS8,
County of Ada )

£ Februar

On this /5 day of January, 2001, before me, the undersigned, a Notary Public
in and for said State, personally appeared DUANE H. STUECKLE, known or identified
to me to be the President of LEXINGTON HILLS, INC. who executed the mstrument on
behalf of said corporation, and acknowledged to me that such corporation executed the

same.

N W&?N%SS’WTIEREOF, { have hereunto set my hand and seal the day and year

in this cerg'fi_ fitst"above written.

NOTARY PUBFIC FOR IDAHO
T Residing at Meridian, [D
".,.'7'4 TE OF :‘y“ My Commission Expires: 6/22/2006
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Roylance & Associates P A Engineers « Surveyars e« Landplanners

a3

381 W, Siate Street, Suiie T Eagle, idaho 8301 Telaphone (208) 339-2872 -
L EEDTE T Ty T ey 2 ) 8382824 Fax (208)939-2
EXHIBIT & ( . (208) 939-2855

January 2, 200
Project No. 1

Legal Descripuon
Lexington Hilis (Remainder)
216 Square Foot Tract

A tract of land ocated in the Northwest 1/4 of the Northwest t/4 of Section 3, Township 4 North,
Range 1 Fast, Boise Meridian, Ada County, [daho, more particularly described as follows:

Commencing at a found 3/8 inch iron rod located at the Southeast corner of the Southwest 1/4
of the Northwest 174 of said Section 3, said point being the Southeast corner of Lexington on the Rum
Subdivision (a recorded subdivision on file 1 Book 77 of Plats at Pages 3026 and 8027, Records of
Ada County, [dzho), thence North 00°-30"-34" West along the easterly boundary of said Lexington
on the Rim Subdivision and the easterly line of the Southwest 174 of the Northwest /4 of said Section 3,
a distance of 1312.90 feet to the Northeast corner of said Lexington on the Rim Subdivision, said pornt
also being the Southeast corner of the Northwest i/4 of the Northwest i/4 of said Section 5 and also
beng the POTNT OF BEGINNING.

Thence continuing North 00°-30'-34" West alony the easterly hine of said Northwest 174 of the
Northwest 174 a distance of 12,74 feet, more or less, 1o a point on the southeasterly boundary
of Lot 4. Block I, Rocket Bar Subdivision (a recorded subdivision on file 1n Book 26 of Plats
at Pages 1636 and 1637, Records of Ada County. Tdaho);

Thence South 507-40'-29" West along the southeasterty boundary of said Lot 4 a distance of
36 10 teet. more of less. ta a point on the northerly boundary of Lot 12, Block 1 of said
Lexington on the Rim Subdivision:

Thenee South 89°-40'- 138" East along the northerly boundary of said Lot 12, a distance of
33.97 feet. more or less, 1o the POINT OF BEGINNING.

The above described iract of land contains 216 square feet, more or less, subject o all exasting
easements and rights-of-way

Prepared Bv: ROYLANCE & ASSOCIATES P A
391 W STATE STREET, SUITE E
EAGLE, IDAHO 83616
(208) 939-2824
{208) 939-2855 (FAX)
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TTTS RULARANTION s um*r oo the dae beremnalier et forth by LUEXINGTVON
HEE N0 s ko corporatien, beremaher refesred o as " Drecinrant”

Ru'i alvt Docharant s the owner of the Tollowving real prope Py mohe Cily ol agle,
Coun e of Aday st ol Tdaho, hereialter semetimes referred 0005 the UPropeity ™

Al ob b Lend wihen e hosondanies of Losmgion Dhlls Subdiviaion Noo T
cecovding o e plin thereol ccorded o Book 03 of Plas at paoey
T Srevends o Ado County, Stae of Idaho.

! SEHO T
ARTHCLE | DECTARATION
Dyeclaeant horeby declares thit the Property shadl be held, sold and conveyed subject w
b folloring Covenanes, Condistons, Restnicnons and Faseneats which are estabiished Jor the
bbesiahliny ol which shall ron owith mwd bind, the

wipess of prowcing the valse and
Sropeaiy, andd cach and every prut, pareel and lot therenf, and be Binding on L panues having

Aee i etle or ieiorestin e Properly or any pavt, paceed o fol thereof, their heirs, successors
s aeeamys el shall Bsnre o ihe henefioof cach Owner thereel

ARTICHE AL DEFINPTTONS

As oused s Doclarction o in any suppiomenta] Declaration, unless the conext
nhoerwine speciiies o requiees, the folowing words ane phiases shadl be delined as tollows:
Lexington Tils Homeowners”

l,i L\Wta(i‘nirm” shail mcan and defer
soc it b, sprofil conporauon organized inder the laws ol the Stae ol llabo, or any

ATTAIaEET) ‘(f‘:wll lul [E CoCUH W O,

recend owacr, whather e or more persons

A “Oraner™ shati eean and seler w the
Sroentiies, of o fee arsple ntle ooany Lo which s o it of e Property, inclhading contract
solior s b exchsdneg those having sueh interest merely as seentity for the perfoinnmes of o

Shlaon,

A PPreperty' shall oican and referw e el praperty consistiog o Fesinuion
il fmos | Subdivision acvording (o E‘xc ofhonl plat teent and cvery past, parcel, ad Lot
canoandd refer oo such addinonael eal property oy herentier be
b Sap o] veatad Decharinon, purstant o the provisions hereo
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ARTICLE V. RIGHTS RESERVED BY DECLAR ANT

MNotwithstanding anyining (o the contgury contined 10 this Declaration, Declarant
CXDTESSlV 18SErves unio:

(a) ltself, 15 employees, successors and aSsigns, aAgents, representauves,
contractors and theiwr subconriracio isemenis and 'gh[s—-ot'—r\.vay o1, over and
across alt or any part of the soeer =sirian ingress and egress o and from
any part of the Properny, or any adiace: ned by Declarant, or Its successors or
a5519.05;

(b fiseit, s emplovecs, ors and assigns,  and  its  agents,
TCPresenianves, Comractors and (heir subconwac and employees (zndul 1ng any d;smc,t
company, unit of local governmens, association or other enlry umvuinw WALET, SEwer, gas, oil,
ciectriciyy, telephone, cable television, or oiber similar SETVICES), Sasements, access and rnghig--
of—way on, over, under and across ail nf part of the Common \n,ai and vnlity easements on, over
ad under all Lots and Common Area as p.m\f;?c?"i onoany recorded subdivision plat of the
Property for installation, use, maintenance and re epaly of all lines, wires, pzpes DUMDS, water
wells, faciliies, and other Lhmgs for ail sueh services, provided that any inswaliation,
annntenance or repali of such lines, pipes shall be performed with reasonahle care and
thi rhc surface of =aid easemen: ares - restored o :z‘ level and condition that existed

to the doing of work: dﬂd

(e} Iiself, us empliovess, acenis, represesiiaiives, contractors and  ctheir
subcontractors and emplovees, and (1S suecessors and 4 issrens, the right o use the Comunon Area
and Comumnon Facilines, where applicable, 10 fciliiie and compicie the development of the
Properiv, and any Annexed Pr Oﬂ(’ﬁ‘:, *ndumng without hmitation the use of the Common Area
il Common Facilites, whers applicable. for

MELSCARIn G, Darking snd/or siorage;

Podios ofhon and medel gaos for sales

0 poteniat purciasers of any unsold Lol unit Or
op : :
nothe Prioec:

oot any amsobd Lo and unns, or all

wnnee ol b or any poron of any
by Declarant i successors or

SRHIEL WL D00 L ODmMan aren

HHON SYSiEm (0 propety anacxed
V151003 nereof for the annexation of
vment of willer theref-om.




{d) Ieself, its ageats, conractors, subeontractors and emnloyess, successors
and assigns, all water and water rights over, upon or under or apourienant to the Property, or any
porion thereof, and a nonexclusive easement en (10) feer wide, inside the boundary of each Lot
and the Commion Area adjacent 0 the right—of-way for constuction of a pressunzed pipe
ariganon system (o be conveyed 1o and operated by the Association. Groundwater appropriated
for the domestic waier system will be owned by the Ci tv of Eagle. Surface water for imgation
appurienant to cach phase of development of the Property will be conveyed to the Association as
each plar ts recorded.

() Ltself, s successors and assigns, all neght, e and inierest in and o Lot 2,
&3, which shall be conveyed 10 the owner of the domestc water system as a well Jot subject
0 a nonexclusive perpetual casement in favor of the Association on and over the surface thereof
for the use and enjoyment of its members for parx and open space subject 10 the requirements for
well lots set forth in IDAPA 16.01.8601, as amended from time (0 ime.

ARTICLE VI, MAINTENANCE

6.1 Common Area and Common Facitities: Armong 1ts other tesponsibilities, the
setaton shail be responsible for maintenance of all Common Area snd Comirpon [acilities
ncluding operation of the irrigadon water systermn. The Associaton may emplov the services of
1 manager and other personnel o camry out the management of such responsibilities. Such
Common Area and Comunon Facilities shall be mainmained in a near, landscaped and becoming
manner. Common Aren within the Property hereinabove deseribed shall include 1ot i, Block 1;
wots 13 and 17, Block 27 Lot 1, Block 3: Lowss 3 and 15, Block 5; Lots 1 and 16, Block 7: and
Lot L, Block ¥, according 1o the plat of the Property on file in the office of ihe recorder of Ada
County, Idaho, together with easements and nghts—of-way as shown upon the recorded plar for
cedesaian patis, soweams, lakes and the imgation syswem construcied and © be consmucied tor
the Project whether or not within said Common Area. Commen Area and Corimon Facilities
inallalse include such other real and personal Drope i e Association

Uras may e oo
n ey g PR B Y - Fmoigmmemsl oo, oo L I N me M B e amem e o pay T
L whle - i I SR S R RN L L Y B Y Y RS [ S S
[ mne OV LACCHITGNG OF ues ESH SR IS W OInmion L DS N
NG,

il Private Property: Qwners of Lots shall for and pertorm ad
Sxwnes mamienance upon such Lots and all imorovene reon. Inthe vvent an Owner fails
o mamniin the premitses of a Lot and the improvements situaied therson in 1 muanaer saustuciory
ne Doard of Directors of the Assovianion. upon @ 273 wowe of the ot Direcrors, the
anon shatl have the right o zive a 20 day writion not L action, and if
SUOwmangements are noi then made by such Owner the Assocs: wve the nght

i oazenls, emplovees and conwaciors, o ener unce said Lot and o mamin and

e TEEDONE

e 0b s

he Lot and the exierior of anv improvements focaied thereon. The soet of cien actvity

sh £ oudded © and become part ol the assessment o which such Lot 15 suhs I ine event

e Boand of Directors deciares an emergency by a 34 vowe, such acton mnmin and
vy he mken atany iime 2fier witen notics diven w the Owner,
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Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches eguais 1 mile.

The outlines shows the approximate location of the Lexington Hilis Subdivision all within Section 3, Twp 4N Rge 1E. B.M.
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Briefs and Giher Retated Documents
In re SRBA Case MNo. 395761dahe,2007.0Only the
Westlaw citation is currently available.
NOTICE: THIS OPINION HAS NOT BEEN RE-
LEASED FOR PUBLICATION TN THE PERMAN-
ENT LAW REPORTS. UNTIL RELEASED, IT 1S
SUBJECT TO REVISION OR WITHDRAWAL.
Supreme Court of 1daho.
Twin Falls, November 2006 Term.
In re SRBA CASE NO. 39576, (Subcase Nos.
55-10135, 55-11061, 55-11385 and 55-12452).
Joyee Livestock Company. Appelifant-Respondent,

V.
United States of Amenca, Respondent-Appellan.
Nos. 32278, 32279, 32846.

Febh. 9, 2007,

Appeal from the Districi Court of the Fifth Judicial
District of the State of Idaho, i and for Twin Falls
County. The Hon. John M. Melanson, Dhstnict Judge.
The judgment is affirmed 1n part, vacated in part, and
remanded for further proceedings.

MecQuaid Bedford & Van Zandt LLP, San Francisco,
California, and Reper 1 Ling, Rupert, counsel for

Joyce Livestock Company. Dhzabeth Poobwens ar-
Y pany

gued.

United States Department of Jusuce for the United
States of America. Ellen J. Durkee argued.

El
*1 This is an appeal from a judgment upholding

NN, Justice.

]

Joyce Livestock Company's clann to instream waler
rights on federai rangeland for watering livestock, de-
termining the priority dates of those water rights, and
rejecting the claim of the Umited States that i also
has instream water rights based upon appropriations
by those it permitied to use the rangeland after enact-
ment of the Taylor Grazing Act in 1934, The disirict
court alse denied Joyee Livestock Company's request
for an award of attomey fees. We affinm the district
courl's holding that Joyce Livestock Company has m-
stream water rights, vacate its delermination of prior-
ity, and remand for a redetermination of the priority
dates of such rights. We uphold its denial of the water
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rights claimed by the Uniled States and its denial of
Joyce Livestock Company's request for attomey fees.

1. FACTS AND PROCEDURAL HISTORY

*1 Joyee Livestock Company (Joyee Livestock), a
limited partnership formed in 1983, is a cattle opera-
tion located in Owyhee County, Idaho. It owns ap-
proximately 10,000 acres of land that is an accurnula-
tion of twenty-nine different homesteads and small
ranches. The carliest patents in the cham of title of
the properties owned by Joyce Livestock were 1ssued
in 1898, Tt filed a claim for instream = stockwater
rights in Jordan Creck with a priority date of 1898.
The United States filed overlapping claims for in-
stream stockwatering with a pniority date of 1934, the
year of adepuon of the Taylor Grazing Act, 43
LLS.C 3215 ef seq.
EN1. Although we refer to them as
“instream”™ water rights, the water sources
do not need to be streams. They can be any
natural water source, including springs that
simply form pools of water, Calling them 1n-
stream water sources simply means that the
water was apphied 1o a beneficial use
without diverting it fron the water source.

*1 The matter was first heard by a special master. He
recommended that the water rights claimed by Joyce
Livestock be denied because there was no evidence
that Joyce Livestock's predecessors had attempted to
exclude other ranchers from using the water sowrce
used by the predecessors. Absent such evidence, the
special master conciuded that the predecessors lacked
the requisite intent to acquire water rights. The spe-
cial master also recommended that the water right
claimed by the United States be granted, with a prior-
ity date of June 28, 1934, the date of enactment of the
Taylor Grazing Act. According to the special master,
the actions of the Uniied States, through the Bureau
of Land Management, in making the rangeland avail-
able to ranchers combined with its management of
the rangeland demonstrated an inient 1o appropriate
water and constituted & diversion of the water and an
appheation of it te a beneficial use.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Werks.




-P3d -
- P3d -, 2007 WL 428947 (Tdaho)
(Cite as; - P.3d ----)

*1 The district court reviewed the special master's re-
commendanons. [t held that the special master erred
in holding that Joyce Livestock's predecessors lacked
the mient reguired to obtain a water right. The district
court riled that the necessary intent could be inferred
from the act of watering hvesitock. The district cournt
determined, however, that Joyce Livestock's prede-
cessors could not have obtained water rights on fed-
erat land unless then applications for grazing permits
filed under the Taylor Grazing Act showed that they
understood or believed they had sequired such water
rights. Because such evidence was lacking from the
grazing permit applications, the district court held
that the earbiest pnority date Joyce Livestock could
establish for its water rights was Apni 26, 1935, Tha
was the date on which John T. Shea filed an applica-
tion for a grazing permit.

*2 The distnet court also denied the United States's
water rights claim. There was no evidence that the
United States had appropriated any water by grazing
fivestock., The district court noted that under Tdaho
law, & watcr right obtained by the lessee of real prop-
erty 15 owned by the lessee unless the lesses was act-
ing as an agent of the lessor in acquiring the water
right. In this case, the United States did not show that
any of foyce Livestock's predecessors were acting as
1ts agent when they acquired water rights.

*2 The district court cntered a judgment awarding
Joyce Livestock a water right with a prionty date of
April 26, 1935, and denying the claims of the United
States. 1t certified the judgment as final pursuant 1o
Rade 54(bi et the ddaln Rules of Civil Precedure.

*2 Joyce Livestock sought an award of atiorney fees
against the United States. The district court held that
it was not entitled to an award under tdahe Code §

12-123 because the Unied States did not act frivol-
ously, unreasonably, or without foundation m assert-
ing its water rights claim and opposing the claim of
Joyce Livestock. It fikewise denied an award pursu-
ant o 28 L.54 2912(d) because it found the posi-
tion of the United States substantially justified. Both

Joyce Livestock and the United States appealed.

HLISSUES ON APPEAL

Page 2

*2 1. Did the district court err n finding that Joyee
Livestock had acquired a water right on federal land
for watering stock?

*2 2. Dnd the district court eir in determining the pri-
crity date of Joyee Livestock's water right?

*2 3. Did the distnet court err in denying Joyee Live-
stock's request for an award of attorney fees under
Wdaho Code s 12-127 and 28 UL8.C, § 2412037

*2 4. Did the district cowt err in denying the United
States's claum for a water right for watering stock?

*2 5. Is loyce Livesiock entitled to an award of attor-
ney fees on appeal?

I ANALYSIS

A. Did the District Court Err in Finding that
Joyce Livesiock Had Acguired a Water Right on
Federat Land for Watering Stock?

*2 1. An appropriator can obtain a water right in
nonnavigable waters located on federal land.
When the arid regions of the West were imitially
settled, local custom and usage held that the first ap-
propriator of water for a beneficial use had the better
right to the use of the water to the extent of his actual
use. Colifornia Oregon Power Co. v Beaver Pore
fand Comend Co 295 S 142 (181%; “The rule

generally recognized throughout the states and territ-

ortes of the arid region was that the acquisition of
water by prior appropriation for a beneficial use was
entitled 1o protection” f¢f_at 154, That custom like-

wise prevailed among the early settlers in what be-
came the Stale of Jdaho. As this Court explained in

Drgke v, Feolarr, 2 ldaho 750, 753.54, 23 P, 341,

242 Udshe Terr 18903, wih respect 1o the early

emigrants to this area:

*2 They found a new condition of things. The use of
water to which they had been accusiomed, and the
laws concerning 11, had no application here. The de-
mand for water they found greater than the supply, as
is the unforrunate fact stll all over this and region.
Instead of atterapting to divide it among all, thus
making it unprofitable 10 any, or instead of applying
the commoen-law riparian docteine, 1o which they had
been accustomed, they disregarded the tadiions of
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the past, and established as the omy rule suitable 10
their situation that of prior appropniation. This did not
mean that the first appropriator could take all he
pleased, but what he actually needed, and could prop-
erly use without waste. Thus was established the loc-
al custom, which pervaded the entire west. and be-
came the basis of the laws we have to-day on that
subject. Very soon these customs aftracted the atien-
tion of the legislatures, where they were approved
and adopted, and next we {ind them undergoing the
crucial test of judicial investigation.

*3 “This general policy [of prior appropriation] was
approved by the silent acquiescence of the federal
government, unlil it received formal confirmation at

the hands of Congress by the Act of 180677 Culif

cics (hevan Power Coo v Beaver Portlond Cepion
Cop 293138 142, 154 {19351 Section 9 of that Act,

codified at 30 11,5.C. & 31, provided:™3 Whenever,

by priority of possession, rights 1o the use of water
for mining, agricultural, manufacturing, or other pur-
poses, have vested and accrued, and the same are re-
cognized and acknowledged by the local customs,
laws, and the decisions of courts, the possessors and
owners of such vested rights shall be maintained and
protected in the same; and the right of way for the
construction of ditches and canals for the purposes
hercin specified is acknowledped and confirmed; but
whenever any person, in the construction of any ditch
or canal, injures or damages the possession of any
settler on the public domain, the party comumlting
such injury or damage shall be liable to the party m-
Jured for such injury or damage.

*3 ~This provision was ‘rather a voluntary recogni-
tion of a pre-existing right of possession, constimating
a valid claim io iis continued use, than the establish-
ment of a new one.” * Jd at 155 {quoting Brifer v
Ngtome Haer & Min. Co., 101 US, 274 376

1579

*3 Tn 1877 Congress passed the Desert Land Act 1o
encourage and promote the cconomic development of
the arid and semiand public lands of the Western
Untted States. including those in what would become
the State of Idaho. “The federal government, as own-
er of the public domain, had the power 1o dispose of
the Jand and water composing it together or separ-

ately; and by the Desert Land Act of 1877 (c. 107, 19
Stat. 377), if not before, Congress had severed the
land and waters constituting the public demain and
established the rule that for the future the lands
should be patented separately.” fokey v, Fuox, 300 12,

93 {19373 As the Supreme Court said two years

earlier in Celiforpic Oreegn Fower (o v Beaver

Portiand Cement Co. 2035 U8 142, 161 {19357 with

reference to the Desert Land Act, Tt is hard 1o see
how a more definite intention to sever the land and
water could be evinced.” The Court also staied that
the Desert Land Act “simply recognizes and gives
sanction, in so far as the Unued States and its future
grantees are concerned, 10 the state and local doctrine
of appropdation.... The public interest m such state
control in the aryd land states 1s defintte and substan-
tial”’ fo ot 104

*3 Thus, the appropriation of the nonnavigable wa-
ters within this State, including those Jocated on fed-
eral land, s a matter of state law. “[ATl! nonnavigable
waters were reserved for the use of the public under
the laws of the various arid-land states.” Jckey v F

306 LS, 82 95 {1937} “While the basics of the doc-
irine of prior appropriation is the same from state 10

state, the doctrine has evolved to meel the specific
needs of each siate and thus differs among the west-
ern states. Congress understood this fact and that is
why the laws concerning appropriation were left up
1o each individual state.” Jdulns Dopt of Weser Res
sorrees v 128 122 Idahe 116, 124, 832 P24 289,

97 (1992

*4 “(One who has appropriated water and beneficially
used it has a right (o the use of the water independent

of his ownership of the land.” Sgudunon v Saefman
River Cenal Co 34 Waho (43, 160, 199 P, 999,
1003 {19213 Ydaho has long recognized that an ap-
propriator can obtain a water right in waters located

on federal land. Keiler v MeDonaded 37 Idoho 5373,
238 PL36S (1823 !

G901 208 P 844 (1922 Swrrer v, Huser, 32 1daho
S3G, 188 POL0OT2 (1908 Le Ouime v Chonhers, 13
Tdaho 405 9% P18 (3908y: Millman v, Flardwick, 3
ldaho 255, 28 P 438 ¢1891). The appropnator simply

2 3 . Py rea- - T a .
Shori v Profvesarer 35 1

must foliow 1daho law in obtaining that water nght.

*4 The United States argues that prier to the enact-
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ment of the Taylor Grazing Act, the ranchers should
not have been able to obtain a water right by grazing
livestock on pubhic lands because they did not have
the right to exciude others from those lands or from
water sources located on those lands. The United
States is correct that one rancher did not have the
nght to exclude another [rom grazing livestock on
public lands. Buford v. Hourz, 10 U8 305 (1890). A
water right, however, i5 not based upon having ex-
clusive access to a water source. 1t does not constituie

ownership of the water. See, Jdulhe Conseivution

Speire, 128 Tdabw 155, 156-57 911

L b

P I
s, A

P 2d T4y, 749-50 11993 (“The state's ownership of

the water that is the subect of the adjudication, 18 not
hefore the SRBA courl, nor is that ownership interest
in any way diminished by the adjudicanon of
claimants’ rights. The proprictary rights to use waler,
which are the subject of the SRBA, are held subject
to the public trust™). The prior appropriation docinne
recognizes that two or more parties can obtain a right
to use water from the same source. "{Tjwo parties
may at the same time be in possession of water from
a creck and neither hold adverse to the other; cach
may justly claim the right to use the water he is us-
ing, without affectmg the righls of the other.” G

b v beek 05 Tdaho 279, 144 P2 475, A80-K]

(%‘?ﬁ'-i) (quoting from St ('}Jng(’ - Ban’c‘fl 243 P, 532,

5 (Ment 19261, Thus, an appropriator need not
have excl‘uswe access to federal lands in order to ob-

tain a water right in waters situated on those lands.

#4 2. Under the consfitutional method, an appyro-
priator could obtain a water right for stock water-
ing without diverting the water from the water
source. “Until 1971 ldaho recognized two methods
of appropriating waler of the state both of which were
equally valid: the statutory method of appropriation
and the constitutional method of appropriation.” f-

mpni-Madison Irrivation Dise and Miteation Group

v febabe Crownd Warer Appropriciors, fe 108
Tdabo 354, 436,876 P.2d 1301, 31986y In 1971

the legislature amended [dabio Code §8 <42-103 and

42.701 o require compliance with the statutory ap-

plication, permmt, and license procedure in order 1o
acquire new water rights. Ch. 177, 8§ 1 & 2. 1971
Idaho Sess. Laws 843-44. “Although new appropn-
ations could not be made under the constitutional
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method after 1971, the vahidity of existing constitu-
tiopal appropriations continues to be recognizcdf’
Srore v D25 124 Tdahe 106, 117, 996 P23 806, 811
120003 (citation omitted).

*5 The constitutional method of appropriation gener-
aily requires zn actuai diversion in order to obtain a
water right. Under the constitutional method,
however, “[njo diversion from a natural watercourse
or diversion device is needed to estabhish a valid ap-
propriative water nght for stock watering.” Srafe v,
L8 139 Tdaho 106, 1V D06 PO 806, 81T (20003
Thus, Joyee Livestock's predecessors could obtain a

water right under the constitutional method by water-
ing their livestock at water sources on the public
range without having to divert the waier or modily
the waler source.

*5 Even though we refer to it as the constitutional
method of appropriating water, the kiaho Constitu-
tion did not create the doctrine of prior appropriation.
“The mights of appropriators were regulated in the
first instance by local customs, and out of these initial
sources grew our present laws and rules with respect
1o srrigation.” Sarver v Hemier, 32 Idaho 536, 5432,
185 P 1072 1074 {1919). “The framers and adopters
of our Constitution were familiar with the prevailing

customs and rules governing the manner in which
water might be appropriated ..., and they gave it form
and sanction by writing it in the fundamental law of

the state.” [Z ar 543, 185 P, at 1073 “The rule in this

state, both before and since the adoption of our con-
stifution, is ... that he who is {irst in time is first in

!

right.” Br':m‘m‘d v AMovogn, 7 Wdaho 215, 219-20, 64

P, 1031 1033 (1900} Thus, water rights obtained in

a manner that is now called the constitutional method
of appropriation are entitled to protection even
though the water was appropriated prior to the adop-
tion and ratification of cur Constitutien in 1889 and

its approval by Congress in 1890, Milforesi riggetivn

Distov. Noampa & Mevidiens frrigarion I, 57 Idabg
403, 66 Pod 115 (1937 (upholding priornities of
1864, 1869, and 1887); Bronsivger v Williomy, 6
Idahe §74. 37 P 453 (1899 {upholdiﬂu priosity Uf
1863Y; Dirake v Lurherr, 2 Jdaho 7 23 P54
{ 1 {upholding priority of 1879}

*5 3, Joyce Livestock's predecessors obfained wa-

3 2007 Thomson/West. No Claim to Orig. U.S. Govi. Works.




- P3d -
P34 - 2007 WL 428947 (Hdaho)
(Cite as: -—— P.3d ----)

ter rights on federal land for stock watering. Un-
der the constitutional method of appropriation, "a wa-
ter user could make a valid appropnation without a
permit, most commonly by diverting the water and

puiting it 1o beneficial use” Stgie 1 LS, 334 Tdaby
106, 111, 996 P 2d 806, 811 (20001 Because no di-
version is required in order to obtain a water right for

stock watering under the constitutional method, 7.
Joyce Lavestock's predecessors could oblain water
rights for stock watering simply by applying the wa-
ter to a beneficial use. There is no dispute that water-
ing livestock is a beneficial use of water. Steversan v
Steele. 93 Tdaho 4. 453 P24 819 11969). Therefore,

they could obtain water rights simply by watering

their livestock in the springs, creeks, and rivers on the
range they used for forage.

*5 The United States argues that there must also be
evidence that Joyce Livestock's predecessors inien-
ded 1o obtain a water righl. The district court agreed,
but held that the intent could be inferred 1f the prede-
cessors applied the water to a benelicial use. We have
not held that an intent to obtain a water right was a
requircment for appropriating water under the consti-
tutional method.

*6 The two essentials for obtaining & water right un-
der the constitutional method were typically diver-
sion and apphcation to a beneficial use. Stafe v 825,
134 Idaho 106, 111, 996 1, “-'i 806, 8171 £2000). As we
stated 1n Aoruon v Dy Idalio 670G, 680, 79 P24

295 290 (19383 “In other wmds in this state one

may have a vahd appropriation though only a tem-
porary and revocable way ot conveyance for his wa-
ter; diversion and application to a beneficial use be-
ing the two essentials.” The statement in Morgan v,
Udy is consistent with the history of obtaining water

Aghts prior ta the adoption of our Constitution.

*6 The first act passed by the territorial legislature
concerning the appropriation of water was in 1881
Kirk v Bartholpmew, 3 Idoho 367 369-70. 29 P, 40
41 (1892} That act, compiled at Idaho Revised Stat-
utes §§ 3155 er seq. (1887), provaded a statutory pro-

cedure for obtaining a water right. The person first
posted a wnitten aotice at the point of diversion and
then, within sixty days, commenced construction of
the diversion works. If the person diligently prosec-

uted that construction work to completion, the prior-
iy date of the water right would relate back to the
date the notice was posted. The act also included a
provision recognizing the validity of water rights that
had been acquired prior to 1881 by diverting the wa-
ter and applying it to a beneficial use, slating that
such diversion and apphication 1o a beneficial use
‘shall be taken to have sccured the right 1o the waters
claimed ™ ©** The territorial legislatere did not in-
dicate that there was an additional ntent element (o
obtatming valid water rights under the constitutional
method.

odn Arfov ;?)’(a;','fm!r_mreu: 3 kdaho 367,
369-70. 29 P 4] (1892, we quoted that

partion of the statate as follows:

Section § of said act secures to persons who
had made appropriations of water prior to
the date of said act all of the water so appro-
priated, and 1s as follows: “Sec. 8. All
ditches, canals, and other works heretofore
made. constructed, or provided, and by
means of which the waters of any stream
have been diverted and applied to any bene-
ficial use, shall be taken to have secured the
right 1o the waters claimed, to the extent of
the quantity which said works arc capable of
conducting, and not exceeding the gquantity
claimed, without regard to or compliance
with the requirements of this act.”

%6 “The nght 10 appropriate unappropriated water 15
um]amccd by articte XV, seciion 3 of the Tdaho Con-

stitution.” Porker v Wedlenmine, 103 Idaho 506, 313
30 P 2d 034 55 {1982

“Prior to adoption of a
mandatory permit syslem in 1971 this constitutional
declaration was construed as authorizing a person to
appropriate the water of a stream simply by ‘actually
diverting the water and applying it to a beneficial
use.” " Promeni- Aladison frrigarion Dise. and Mitiga-

ap v Kfeho Gropnd Woter ‘ii]j}i'(?]?i'.f(ifﬂl'\‘
3 Tlaho 54 456, 926 P 24 1301 1303 (1998
(quoting from Sazd Poine e & ],.f'g/ﬂ’ Co v Pan-
P Vdaho 405 413, 83 P 347, 344
1. As we staled m Condin v, Carier, 88 1dabo
86, 397 P24 ol 705 (1964), “By actually di-

fign Ly

b,

froanfle Deve o

verting and app]ymg water to a beneﬂc;a] use, a legal
appropriation is made.” Likewise, m Furey v fandor

WHEES V. J e eed
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20 daho GOS0 Poa76. 678 {1912, we said,

“{Tihe appellant having made an appropriation of

5

350 inches from the water flowing in Pass creek by
actzally diverting the water and applying the same to
a beneficial use, such appropriation was lepal and

clearly authorized by section 3. art. 15, of the Consii

*6 The district court held that there must be an
“intent io appropriale”™ m order to have oblained a
water right under the constimtional method. It is not
clear what the district courl meant by an intent to ap-
propriate. The court could have meant an intent 1o
obtain a waler nght that would be recognized and
protected under the law, or it could have meant an in-
tent to apply the water to a bencficial use. We have
not reguired either intent in order 1o obtain a water
right under the constitutional method of appropri-
ation.

=7 The district courl read Hidden Smrings Tiout

Benrod, T v Mogermun Warer Uyers, e, 301

ldiho 677619 P24 11320 (1980}, as requiring three

elements for a valid appropriation under the constitu-
tional method: (1) intent to appropriate, {2} physical
diversion from a natural watercourse, and {3) applica-
tion of the water 1o a beneficial use. That case in-
volved a dispuic between two appropriators, and the
issue being addressed was whether the actions of one
of them were sufficient to constitute diveriing water
from a spring. When addressing that issue, we stated:
*7 First, Hidden Springs argues that the water consti-
tiing Spring A was never successiully diverted by
Hagerman, and therefore could not have been m-
cluded in the 1906 decree. Based on the record, we
do not find this argument persuasive. Diversion 1s a
prerequisite to appropriation of water, along with the
application of such water to a beneficial nse, but di-
version as such has not been defined. For example:
“The test of a valid appropriation of water is its di-
versien from the natural source and its application to
a bheneficial use”” Sarrer v, Huwimrer, 37 ideho 536,
41188 P07 1074 01919), Tt is generally held

]

that 1o constitute a valid appropriation of water there
must be a bona fide intent to apply it to some benefi-
cial use, existing at the time or contemplated i the
furare. followed by diversion from the natural chan-
nel by means of a ditch, canal, or other structure and
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also an active application of the water, within a reas-

onable time, to a beneficial use.™ 7¥ A

fers 8 371 (1975 (footnotes omitted). LU, § 42-101
provides that the “waters of the state, when flowing
in their natural channels” are subject o appropri-

ation. See afso Rabide v, 33 Ldaho S6. 190 1

diversion necessary for approprianion must be from
the natural source of the water, and that here the
spring field is the natural source. inchuding both
Spring A and the springs from which the water first
emerged. Since the water never left the spring ficld,
Hidden Springs argucs the water was never diverted.
in considering this contention, we rely upen those
cases which refer o diversion from the natural chan-
nel of the water, makmg it sufficient, for establishing
diversion, that the water flows m a different channel
than it would have done absent mtervention by the
appropriator.

*7 Here, there can be no dispute that Hagerman did
divert the water from its natural channel: instead of
munning downhill directly into the creek, the water
entered a pipe and traveled approximaicly one-half
mile before the water here in dispute was lost as
seepage #nd re-emerged as Spring A. Therc can be no
question bul that had Hagerman made use of the wa-
ter at the point of the seepage loss. it would have
been considered diverted for purposes of appropri-
ation.

*7 101 Idahp al 67980 619 P34 ar 113232 The

district court read our quotation from American Juris-

prudence Second as adding the requirement that an
appropriator must iniend to apply the water (o some
beneficial use. The approprialor's intent was not even
an issue in the Hidden Springs case. Had we iniended
to add intent as a required element, we would not
have included the quotation from Sarrer v. Hunfer
stating, “The test of a valid appropriation of water is
ils diversion from the natural source and 1s applica-
tien to a beneficial use.” There is no mention in that
quotation of also having an intent to apply the water
to a beneficial use.

*8 Apphcation to a bencficial use was necessary to
obtain the waler right under the constiruticnal methad
of appropriation. You could certainly infer that a per-
son who diverts water and apphes it to a beneficial
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purpose intended to do so. In such case, however, e
intent is shown by the person’s actions. In order for
that person (o have obtained a water right under the
constitutional method of appropriation, there did not
also have to be evidence showing that when the per-
son applied the water to a beneficial use, he or she in-
tended to do so.

*8 We have mentioned an Intent to apply water o a
beneficial use when discussing the permt method of
appropriation. For example, i Swrrer v Mo, 3
idaho 336, 541-47 i

RSP 072 JuTd g

{citation omitted), we stated:

#§ Tn determining whether a valid appropriation of
waler has been made, or the respective prionies of
contending appropriators, the jaw does nol concern
jtseif with disputes refative to the title 1o the lands for
which it is claimmed the water was appropriated. The
test of a valid appropriation of water 15 its diversion
from the natural source and its application 1o a bene-
ficial use. When one diverts water hitherto unappro-
priated and applies it to a beneficial use, his appropri-
ation is complete, and he acquires a right 10 the use of
such water, which is at lcast coextensive with his
possession, and so when one makes application [or a
permit to divert and approprisie water, the query is.
not upoen whose lands does he ntend 1o apply it, but
upon what lands he intends to apply i1, and o what
use does he expect to put it when so apphed. His
right 10 possession, or the character of his occupancy
as between claimants to the right 1o the use of the
public waters of the state, is not m 1ssuc.

*§ An intent to apply the waler (o a beneficial use
was relevant when making an application for a per-
mit. At the time Sarret v. Hunter was decided, that
application was made to the state engincer. The ap-
plication for the permit had 10 set forth “the nature of
the proposed usc.” Rev.Codes of Idake § 3253
(1908}, The engincer could issue a permit 1f the ap-
plication “contemplate{d] the appheation of water 10
a bencicial use.” Rev.Codes of Idaho § 3254 {1908).
If the application did net indicate an intent to apply
the waler to a beneficial use, the state engineer would
not issue a permil. H a permit was issued, the applic-
ant then had to timely complete the diversion works
and apply the water 10 a beneficial use. “After the
holder of a permit has fulfilled all the requirements of

the statute, and made proof to the state engineer thal
he has put the water to the beneficial use for which
the diversion was intended, he is entitled to a license
from the state engineer confirming such use.” Ba-
singrer v Tuvior, 30 ldaho 289 297, 164 P 822, 524
(19173, Tt was the license, not the permit, that granted
the water right, but the priorty date related back to

the date the permut was issued. fd; Washingion State

Spgr Co. v, Goodrich, 27 Idabg 20, 147 P,

#9 Under the constitutionat method of appropriation,
a water user could make a valid appropriation
without a permit by diverting the water and putting it
to beneficial use. Sre v L5, 134 Idaho 106, 999
P 2§ 806 (20001, Because no diversion 1 required in
order fo obtain a water right for stock watering under
the constitutional method, /4., Joyce Livestock’s pre-
decessors could obtain water rights for stock watering

simply by applying the water to a bencficial use.
which they did by waicring their stock.

*0 The United States asks us to require a mental ele-
ment in this situation because without it *"a livestock
prazer could appropriate a water right without actu-
ally being aware of the fact.” From its arguments, the
mental element that the United States would require
includes twao aspects. First, there would have to be
evidence showing that the rancher grazing livestock
on public land knew of the water sources on the Jand
and knew that lis or her hvestock were drinking from
those water sources. Second, there would have to be
cvidence showing that the rancher understood or be-
lieved that 2 water right recagnized by law could be
obtained by the instream waiering of livestock.

*9 With respect to the first aspect, the early settlers to
this area could obtain homestcads of 160 or 640
acres, depending upen when they made eniry on the
federal lands. The Homestead Act of 1862 authorized
the entry of 160 acres, and it was amended in 1891 to
permit the entry of 640 acres. The Stock-Raising
Homestead Act enacted in 1916 permitted the entry
of 640 acres. Regardiess of whether the settler ob-
tained a patent to 160 acres or 640 acres, ihe patented
property alome was not sufficient to sustain a live-
stock operation capable of supporting a single family
unit in this arid part of the country. Livestock musl
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have adequate forage and water. To succeed, the
rancher had 1o use adjoining or nearby public fands
and the water on those lands. The demuand for water
in this arid region was preater than the supply. The
argument of the United States assumes that these
ranchers would have acquired a homestead and sever-
al hundred head of hivestock without first making any
investigation to sec whether there was sufficient {or-
age and water to support those livestock. In other
words, the government's argament assumes that these
ranchers Jacked comman sense. It is inconceivable
that a rancher would either homestead or purchase
land and invest in hundreds of head of livestock
without having made any investigation as o whether
there was sufficient water available for the hvestock
10 survive. The rancher's hope was to raise horses,
cattle, or sheep for market, not to have them die from
lack of water. When putting livestock out onio the
range, the rancher clearly wanted them to drink water
from the available water sources.

*9 With respect to the second aspect, we have never
held that in order to obtain a valid water right under
the constitutional method of appropration there must
have been evidence showing that the appropriater un-
derstood that the manner in which he or she was se-
curing and using the water would uitimately be re-
cognized under the law as creating a valid waler
nght. We have never required appropriators o be
lawyers or seers. Water rights based upon prior ap-
propriation were recognized by custom in the land
that later became the State of Idaho before there were
any statutes or controlling court decisions on the is-
sne.

*10 The doctrine of prior appropriation grew out of
the sense of justice of the miners who came to the
west in search of gold and other precious metals.

I

Atchizon v Pererson, 87 VLS, 507 (18743 Congress

first recognized the doctnne in 1866, Califoriia e,

oo Poveer (oo v, Begneer Portdand Coment o, 295

IS 142 (1935 Tt was not unuil 1881 that the fegis-
lature of the Idaho Territory first enacted legistation

concerming the appropnation of water. Add v
Beirtholamew, 3 1dabe 367 29 P40 11892y, The Su-

preme Court of the Territory of 1dsho first recognized

the doctrine of prnor appropriation in 1888,

Fallov frrogaiion Coove Compbedl 2 daho 378, IR
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SREY. Yet, we have recognized a water right

with a prionty date of 1864, Hillcresr frrigarion Dist,

v Nevne & Aeridico Trricaiion Fhisi. 37 Tdaho 403,

6o P24 118 11937, which would have been obtained

before there were any statutes or court decisions re-
cognizing the doctrine of prior appropriation in what
became Idaho.

*16 “It should be noied that a ‘constitutional appro-
priation” 1§ not pursuant to speciiic procedures spe-
cified by the constitution, but insiead is allowed by
the grant of authority of the constirutional language.”
Srere v U005, P34 Idahe 106, 11T, 996 POd 806, §1]
(2000, It was not untl 1974 that we addressed

whelher diversion was required in order to appropri-
ate water under the constitutional method. Srave.

Dien't of Purks v fdafio Bep't of Warer Adinin, 96
Idahe 0. 530 P24 924 (19743 It was not unti] 2000
that we held that a water nght could be obtained for

stock walering without diverting the water from the
watercourse. Srare v, (A5, 134 daho 106, 596 P24
$06 20001, Adopting the mtent element urged by the

United States would resuit in a holding that no water
rights for instream stock watering could have been
obained before those cases were decided unless the
couri also found that those watering their stock at the
water source decades ago were sufficiently prescient
to have known how we would decide those cases. It
could also affect the prionties of water rights origin-
ally obtained under the constitutional method of ap-
propriation if the original appropriator 15 no longer
available to testify as to his or her understanding of

water law.

*14 4. The water rights that ranchers obtained by
watering their Hvestock on federal land were ap-
purtenant to their patented properties. The distnct
court held that the water rights obtained by Joyce
Livestock's predecessors on federal grazing land were
appurtenant to their patented properties. The distnct
court reasoned, “[Mlany livestock owners nonethe-
less depended on the use of adjacent public rangeland
in conjunction with their patented property to support
a viable livestock operation.... It can be reasonably
concluded that both the rangeland as well as the wa-
ter right benefited the hvestock owners patented
property.” In seeking 1o have that holding reversed,
the United States argues, “[Aln insiream stock water
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right appropriated on a public grazing allotment has
no physical relationship to base property and cannot
be an appuricnance o it in any recogmized sense.”
We have not held, however, that appurtenance is de-
pendent upon a “physical relationship™ as contended
by the United States.

#11 1n Nelwon v Jokasop 106 Idaho 383, 679 P.2d

i, the Wakes owned real property that they

used {or a dry farming operation and a cattle ranch.
IFach year they would drive their cattle from the
home ranch down a county road and then over an ac-
cess road on their farmland to Butler Springs, also
located on their fand. The cattie would then gyaze on
adjacent federal land, returmng each day to the
springs Tor water. At the onset of winter, the Wakes
drove their cattle back along the same route to winter
on their home ranch.

*11 In 1956 the Wakes sold the farmland to the
Hesses and reserved water rights in Butler Springs
and an casement I the land surrounding the springs.
They did not reserve an easement in the access road
that ran from the county road to the springs. Several
years later, the Hesses sold the farmland to the John-
5008,

*11 In 1964 the Wakes sold their home ranch and
cattle operation. Afler several mesne conveyances,
the Nelsons purchased the cattle ranch wn 1973, In
1979 the Johnsons prevented the Nelsons from using
the access road 1o the Butler Springs area, and the
Nelsons Tiled suit to enforce their right 1o use the ac-
cess road and the arca around the springs.

*11 In defending the lawsuit, the Johnsons contended
that the easement in the land surrounding Butler
Springs was not appurleaant to the ranch property
and therefore did not pass with the sanch property
when it was conveyed to the Nelsons. The trial court
held that the casement around Butler Springs re-
served by the Wakes in 1956 when they sold the
farmiand was appurtenant to the ranch property and
therefore passed with it in the subseguent convey-
ances of the ranch property. This Court aftirmed,
reasomng as follows:

*11 The definitions of “appurtenant™ and “in gross”
further make it clear that (he easement is appurtenant.

The primary distinction between an easement in gross
and ap easement appurtenant is that in the latter there
is, and in the former there 1s not, a donunant estaie to
which the easement is attached. An easement in gross
¢ merely a personal interest in the land of another,
whereas an easement appurienant 1 an interest which
is annexed to the possession of the dominant tene-
ment and passes with 1. An appurtenant easement
musl bear some relation to the use of the dominant
estate and is incapable of existence separate from i
any attempted severance from the dominant estale
must fail. The easement in the Butler Springs area is
a beneficial and uscfid adjunct of the cattle ranch,
and it would be of hutle use apart from the operations
of the ranch. Moreover, in case of doubt, the weight
of authority holds that the easement should be pre-
sumed appurtenant. Accordingly, the decision of the
trial court is affirmed as to the reserved casement.

*11 106 Idaho st 387-88, 679 P24 st 004-005

{etations omitted).

*11 When deciding that a water right passes with the
property lo which it 38 appurlenant even though not
mentioned in the deed, we reasoned by analogy from
the law applicable to casements. In Bothwell v

Keotor, 8% ldaho 658, 27 P2d 65 (19333, the 1ssue

was whether an attachment of real property which
had an appurtenant water right created a hen on the
water right when the water right was not mentioned
in the wiit of attachment. We held that an appurten-
an! water right passed with the land even though net
expressly mentioned. In doing se, we reasoned by
analogy from appurtenant ecasements, holding that
water rights and easements were sufficiently similar
to have the relevant law apphicable to appurtenant
eascments apply 1o appurtenant water riphts,

#32 This court has held, construing the Shannon Case
[Cooper v Shamron, $5 P 175 (Cola 19063 1, that a

water right passes with the realty to which i is appur-

tenant unless there is intention to the contrary, and
easenients pass with the realty, concerning which this
court has held the following: “And the general rule 1s
that, where an casement 15 annexcd fo land, etther by
grant or prescriplion, il passes as an appurienance
with the conveyance ‘of the dominant ecstate, al-
though not specifically mentioned” mn the deed, or
even without the use of the term ‘appurtenances,’
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‘uniess expressly reserved from the operation of the
grant.” "

*12 Conceding that an casement 1s different from a
water right, water rights and appliances connected
therewith have been considered, so far as the point
here 1s concerned sufficiently similar to easements, 10
pass with the tand though not mentioned as such or a§

appUItenances.

#12 33 ldaho 662, 27 1P 2d al 66-07 (ciations omit-
ted).

#12 Like the easement around Butler Springs in Nel-
son v. Johnson, the water rights on public lands ob-
tained by the predecessors of Joyee Livestock were
benehcial and useful adjuncis to ther cattle ranches
and would be of little use apart from the operations of
their ranches. Indeed, the patented property alone was
not sufficient Lo sustain a livestock operation capable
of supporting a single family unit in this arid part of
the country. Also, those water rights would be of
littic use independent of the ranch properties. It
would be iliogical w hold that an easement on the
land surrounding a spring can be appurtenant to the
cattle ranch as in Nelson v. Johnson, but that a waler
right in that spring cannot be appustenant becausc the
water is not used on the ranch. The sole purpose of
the easement on the land surrounding the springs in
Nelson v, Johnson was to permit the cattle to con-
gregaie there in order o drink water from the springs.
We therefore hold that the district court did net e in
holding that the waier rights on federal land acquired
by the predecessors of Joyce Livestock were appur-
tenant 1o their deeded ranches.

*]2 8, A water right appurtenant to real property
is conveyed with the real property unless it is ex-
pressly reserved or the parties clearly iniended
that the conveyance not include the water right.
The dismrict court held that predecessors of Joyce
Livestock had stockwater rights on federal tand that
were appurtenant o their deeded properties. The

court also held that whether those appurtenant water

rights passed with the land when 3t was conveyed de-
pended upon the ntent of the granter. With respect to
proot of that infent, the court siated, “Intent is evid-
enced by the terms of the mstrument conveying the
land, or, when the instrument is silent or ambiguous,

then by other facts and circumstances swrounding the
conveyance.” The district court then conducted an
analysis of the documents in the record to determine
whether the grantors intended to convey appurtenant
water rights with the land when the water rights were
not mentioned m the deeds. In doing so, the district
court erred.

*13 Unless they are expressly reserved in the deed or
it is clearly shown that the parties mtended that the
granior would reserve them, appurtenant water rights
pass with the land even though they are not men-
tioned in the deed and the deed does not mention
“appurtenances.” Sifversienr v Carfeon. (18 ldahe
436, 797 P23 BA6 11990y, Bodnvelf v Keefer 53

Idako 658, 27 P 2d 65 ¢1933). Thus, the mquiry is not

whether there 15 evidence indicating that the grantor
mtended to convey the water nghts with the land.
Rather, the inquiry is whether the water nights were
expressly reserved in the deed conveying the land or
whether there is clear cvidence that the parties inten-
ded that the grantor would reserve them. There is
nothing in the record indicating that any of Joyce
Livestock's predecessors in interest intended fto re-
serve their water rights on public land when they con-
veyed their ranches. Therefore, the conveyances of
the land included the appurienant water ights.

*13 The United States argues that the statute of
frands prevents a conveyance of water nights unless
they arc expressly mentioned in the deed. It relies
upon HMson v Idaho Departiment of Weaier Resqipges,
1uS Idabo 9%, 666 P3¢ 188 1083y Cord v
Thompson, 21 Wdabo 485, 123 P 497 {1912); and
Ressebl v frish, 20 Idabo 194, 118 P 501 (1931}
None of those cases support the positon of the
United States.

*13 The (Mson case held that an executory oral agree-
ment io scttle a lawsuit by changing priority dates
and amounts of use of the parties’ water rights was
within the statute of frauds. The Gard case held that
merely handing water permits to another persen with
no intention io pass ttle did not constitute a convey-
ance of the water rights represented by the permits.
The Russell case held that a conveyance of land ia-
cluded the appurtenant water rights even theugh they
were not specifically mentioned in the deed.
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#13 The deeds executed by Joyce Livestock's prede-
cessors conveyed the land and, under the law, any ap-
ourtenances including water rights. No separate wril-
ing or express mention of the water rights was re-
quired by the statute of frauds, A separate writing
would be required if there had been an attempt o
convey the water rights separately.

B. Did the District Court Err in Determining the
Priority Date of Joyce Livestock's Water Right?

*13 Joyce Livestock claimed twenty difforent places
of use along Jordan Creek. The district court determ-
ined that the earliest prierity would be April 26,
1935, the date that a predecessor-in-interest John T,
Shea applied for a grazing permit under the Taylor
Grazing Act. In making that determination, the dis-
trict court held that it would not recognize any earlier
priority absent an hustorical document acknowledging
the existence of the water rights or showing where
cattle were grazed.

*13 On Apni 26, 1935, Shea applied for a prazing
permit under the Taylor Grazing Act, which had been
cnacted the preceding year. In that application, he
stated that he had been grazing specified areas of fed-
eral rangeland for ten years. Likewise, on June 12,
1935, Joyce Bros. Livestock Co. submitted an applic-
ation for a grazing permit on federal rangeland. In
that application, it siated that it began using that ran-
geland in 1866, The district court held that because
these applications for grazing permits did not siate
that Shea and Joyce Bros. Livestock Co. believed
they had waiter rights on the federal rangeland, they
could not have had any such water rights. The court
held, however, that they did obtain water rights by
grazing their livestock on that same rangeland pursu-
antl to the grazing permits subsequently issued. In
making this determination, the district court erred m
several respects.

*14 First, it held that it would not recogmize instream
water rights on federal rangeland unless the apphca-
tions for grazing permits identified those water rights.
These predecessors of Joyee Livestock filed applica-
tions for grazing permits, not applications for water
nghts. The tederal government could not grant water
righis under the applicable law.
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*14 Second, the district court apparently construed
certain answers on the applications as disclaiming
any water nights on federal rangeland. The applica-
tion completed by Shea included a question asking,
“Do you own or contro any souvce of water supply
needed or used for livestock purposes? Desenibe 177
Shea answered. “Usual water vight acquired with
lands under the laws ol 1daho.” The district court up-
held the special master's finding that Shea's answer
referred to water sources on his deeded land. Based
upon that interpretanion, the district court held that
Shea's answer indicated he did not believe he owned
any water rights on federal rangeland, and therefore
he could not have intended to convey any such water
rights. The identical question was included on the ap-
phication completed by Joyce Bros. Livestock Co.,
and the answer did not identify any water rights on
federal land. The district court lkewise concluded
that Joyee Bros. Livestock Co. therefore did not have
any water rights on federal tand when it made the zp-
plication.

*14 The guestion did not ask whether the applicant
for a grazing permit claimed any water rights on fed-
eral land. It asked him whether the applicant owned
ot controlled any source of water needed or used for
livestock purposes. A water nght does not make the
apprepriator the owner of the source of water, nor
does it give the appropriator contyol over that source.
Hugchinvesn v Watson Shoefy Dick Co, 16 ldabo
483101 P, 1039 119093 {the right to divert all of the
water out of a watercourse during the irrigation sca-

son does not make the appropriator the sole and ex-
clusive owner of the watercourse). it does not even
make the appropriator the owner of the water. We
have long recognized that an appropriator may not
waste water, but mus! permit others 10 use the water
when the appropniator is not applying it fo a benefi-
cial use. Hall v Bluckmap, 8 1dabo 272 68 P 19

(19021 (although the owner of real estate need not

make or allow any use of the land, an appropriator
cannot waste the water but must permit others io use
it when the appropriator is not applying it 1o a benefi-
cial wse). A water right simply gives the appropriator
the right to the use of the water from that source,
which right is superior to that of later appropriators
when there 1s a shortage of water.
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*14 The abandonment ol water rights requires both
the intent o abandon and the actual surrender or re-

hnguishment of the water rights. Secoy v, Beronan,
1455 (19811, “The intent to

right must be evidenced by clear,

101 ldaho 543 023

abandon a water
unequivocal and decisive acts and mere non-use is
not per se abandonment.” /A ui 847, 623 P.2d ar 439

Nothing in the grazing applications states thal the
farlure to Tist all water rights claimed will constituie
an abandonment of the water rights. The failure to hist
a water right i the application for a grazing permit
would not consittute clear and unequivocal evidence
of an intent to abandon the onnitted water right, nor
would 1t show non-use of the water right.

#15 Third, the district court failed to give considera-
tion 1o the fact that at least Shea was issued Class 1
grazing rights. The significance of Class 1 grazing
rights was cxplained by the United States Supreme
Courl in Public Londs Council v Babbin, 529 U.S,
728, 734 (20003 (emphasis theirs). “The rules [for al-

locating grazmg privileges under the Taylor Grazing
Act] consequently pave a first preference to owners
of stock who also owned *base property,” i.e., private
land {or water rights) sulficient to support their herds,
and whe had grazed the public range during the five
years Just poor to the Taylor Act's enactment.” A
Class 1 permit could have been issued to Shea only if
he had been grazing the public range for at jeast five
years prior to the enactment of the Taylor Grazing
Actin 1934,

15 Any waler rights obtained by Joyce Livestock's

predecessors must be based upon their application of

the water 1o a benelicial use by grazing livestock
where they would have access to the water sources at
issue. Their water rights are not based upon whether
or not there arc histoncal documents indicating that
they claimed or believed they had acquired water
rights. Their claim was not based upon the permt
system of obtaining @ water right but upon the consti-
tutional method of appropriation.

#15 The district court was cormrect in holding that 1t
must examine where the individual predecessors
arazed their hvestock when determining whether they
had acquired any water nghts. When purchasing the

various parcels of land and thew appurtenant water
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rights, Joyee Livestock could acquire ne greater wa-
ter nghts than the grantor had. Beocher v, Cossie

friiogtion Co 66 ldasho |1

#*15 Because the district cowt erred 1n 1ts analysis of
Joyee Livestock's proionty, we vacate that part of the
judgment and remand this case for a redetermination
of priority in a manner consistent with this opinion,

C. Did the District Court Err in Denying Joyce
Livestock's Reqguest for an Award of Attornev
Fees under Idabo Code $12-121 and 28 ULS.C
24127

*15 The district court found that Joyce Livestock was
the prevailing party in this litigation. Joyce Livestock
requested an award of attorney fees against the
United States pursuant to Habg Code § 12-12] and
28 17.5.0, ¢ 241 2(dy. The district court denied the re-
quested award under $ 12-721 on the ground that the

United States did not assert a claim or defense frivol-
ously, uarcasonably, or without foundation. The dis-
trict stated that there were two issues of first impres-
sion: whether the administration of grazing ailot-
ments on federal land was sufficient to support the
claim of the United Stales to an instream appropil-
ation of water and whether instream water nghts ob-
tamed by ranchers on federal land were appurtenant
10 the ranchers’ deeded properties. The district court
stated, “The ‘bottom-line’ in this matter 15 that the is-
sues pertaining to the ownership of stockwater rights
on the public domain are not well settled.... Addition-
allty, the resolution of these issues 15 conflicting
among other states.” The district court also denled the
request for an award of attomey fees pursuam to 28
United States 1n 11115 litigation was subsmmlaliy justi-

)

fied in that it had a reasonable basis in Jaw and fact.
Based upon that finding, the district court declined to

address whether 28 11.5.C & 2912041 authorized state

courts to award attorney fees. Joyce Livestock asserts
on appeal that the district court erred in denying is
request for an award of attormey fees.

*16 “An award of attorney fees under Idahg Code &

121 1s not a matter of right to the prevailing party,

bul is appropriate only when the court, n its discre-
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tion, 1s left with the abiding belief that the case was
brought, pursucd, or defended frivolously, unreason-
ably, or without foundation.” AloGrew v MoGrew,

139 tdobo 551 S0l 87 P.3d 833, 844 (20033 I

there is a legitimate, trable issue of fact or a legitim-
ate 1ssue ol law, attomey fees may not be awarded
under this statute even though the losing party has as-
serted factual or lepal claims that are frivolous, un-

'Y

reasonable, or without foundanion.” Fhomay v

sea, 142 Tdabho 635 639 133 P3G 392 396 (1000

*16 There was at least one legitimate issue of law
presented in this case. We had not previously ad-
dressed whether instream  water rights in water
sources not located on the appropriator's land could
be appurtenant to the appropriator's real property.
The district court therefore did not e in denying
Joyce Livestock's request for atterney fees under

tdabho Code § 12-121.

*16 Joyce Livestock alsc challenges the district
court's denial of its request for an award of attorney
fees pursuant 1o subseciien (d) of 28 US.CL 5 2412,
which provides:

*16 (1A} Except as otherwise specifically provided
by statute, a court shall award to a prevailing party
other than the United Siates fees and other expenses,
in addition to any costs awarded pursuant 1o subsec-
tien {a), incurred by that party in any civil action
(other than cases sounding in tort) ... brought by or
against the Umited States m any court having jurisdic-
tion of that action, unless the court finds that the posi-
tion of the Uniled States was substantially justified or
that special circumstances make an award unjust.

*16 Joyee Livestock argues thal the statuic permits
“any court having Junsdiction of the action” to award
attorney fees and the district court had junsdiction
over the Umted States pursuvant to the MeCarran
Amendment, 43 U.S5.C. ¢ 660, The United States ar-
gues that the statute does not constitute a waiver of
SOVETEIgn Imaunity permitting state courts to award
attomey fees against the United States. The United
States Supreme Court has not addressed the issue of
whether the starute applies to litigation in state courts.

*16 “There 1s no doubt that waivers of federal sover-
eign immumiy must be ‘unequivocally expressed’ in

"
o

e
L

od Srares v ldabo Depr. of

the statutory texl.” Lin

Werer Reocongrees, SG8 ULS. T 6 (1993%, In Kennecorr

Copper_ Corge v Stete Taxy Compp'n, 227 V1S, 5373

11240}, the United States Supreme Court held that a
Utah statute authorizing actions to recover taxes 1o be
brought against the state “in any coust of competent
Jurisdiction” did not include federal courts. In 5o
holding, the Court noted that a clear indication of a
state's consent to suit against itself in federal court is
required because of the direct impact such hgation
upon the state’s finances. Although the Kemmecon
case dealt with a state’s waiver of sovereign im-

munity, such waiver 1s closely analogous to the feder-

:

Jo

e os Bank v, Florida Propaid Posivecondary

Eelie, Expense S, 527 LLS. 666 (1999

*17 The statute at 1ssue is part of the Equal Access 1o
Justice Act (EAJA). “The EAJA renders the United
States for attormey's fees for which it would pot other-
wise be liable, and thus amounts to s partial waiver of
sovereign  mmmmnity. Any such walver must be

strictly construed 1n favor of the United States.™ i-

destapi v, Immiigration and Natpsolization Seiviee,
502 1S, 129 137 1991y The EAJA states, ©
‘[Clourt” includes the United States Court of Federal
Claims and the United States Court of Appeals for
Veterans Claims.” 28 1.8.C. ¢ 3412004 2% FY. Had
the Congress intended that the word “court” also in-
clude state courts, it undoubtedly would have ex-
pressly included them. Since the EAJA involves a
partial waiver of sovercign immunity by the United

States, it ts much more unlikely that the word court
would be construed to include state courts than it is
that it would be construed io include the United
States Court ot Federal Claims and the United States
Court of Appeals for Veterans Claims. 1f Congress
had intended that state courts also be mncluded, 1t cer-
tainly would also have included a specific reference
to them. We therefore hold that 28 LS. & 241264}
does not authorize state courts to award attorney fees

agamst the United States. We affirm the district
cowt's denial of Joyce Livestock's request for an
award of attormney fees under that statute.

D. Did the District Court Err in Denying the
1nited States's Claim for a Water Right for Wa-
tering Stock?
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*17 The United States claimed instream water rights
for stock watening based upon its owaership and con-
trol of the public iands coupled with the Bureau of
Land Management's comprehensive management of
public lands under the Taylor Grazing Act. The dis-
frict court held that such conduct did not constitute
apphication of the water to a bencficial use, and
demied the claimed water rights. The United States
appealed that ruling.

*17 Under the constitutional method of appropn-
ation, “a waler user could make a valid appropriation
without a permit, most commonly by diverting the
water and putting it to beneficial use.” Srare v L8
13 kdaho 106, 111 996 P.2d 806, 211 {2000). Be-

cause no diversion is required n order to obtain a wa-

ter right for stock watering under the constitational
method, id., the United States could obtain water
rights for stock watering simply by applying the wa-
ter 10 a beneficial use. Whether by implied license,
Hufonel v Howppz, 133 ULS, 320 (1891}, or express per-

mission after the enactment of the Tayler Grazing
Ac, the United States has permitted ranchers to graze
their livestock on public Jands. The Umted States has
not, however, used any of the water af issue to water
its hivestock. Under idaho law, a landowner does not
own a waler right obtained by an appropriator using
the land with the landowner's permission uniess the
approprialor was acting as agent of the owner in ob-
taining that water right.

*17 This cowt has repeatedly heid that a water right
is not necessarily appurtenant to the land on which 1t
15 used and may be separated from 1t, and this is the
general rale.

*18 If the water right was mitiated by the lessee, the
right is the lessee's property, unless the Jessee was
acting as the agent of the owner,

; iy Bank of Blackioorn v e, 49
ldaho 730, 740, 291 P 1064, 1065 (19305 The
United States does not contend that any of the ranch-
ers who obtainad the water rights al issue did so as an
agent of the Unied States. The Taylor Grazing Act
expressly recognizes that the ranchers could obtam

their own water rights on federal land. The United

States secks to distmguish Firsr Security Bank of

Blackfoor v. State on the ground that the appropnator
in that case was a tenant while the ranchers 1 thus

T

case were licensees. That 1s a distinction without a
difference,

*18 Under idzho law, an appropnator need not have
a possessory interest in the land upon which the water
source 15 located in order to obtain a water right. “{1]n
this state one may have a valid appropnation though
only a temporary and revocable way of conveyance
for his water; diversion and application to & benefi-
cial use being the two essentials.” Morean v Bde, 38
ldaboe 670, O8O, 7O P24 208 269 (1938} The limita-

tion is that a water right cannot be imtiated by tres-

pass wpon private property. Aeppnen v, Herdv, 93

Ndaho 778 510 P2d 1168 (19744,

*18 The United States cites fdaho Code § 42-591
support of its argument that il acquired water nghts in

the water sources on the federal land at issue in this

3

case. That statute, enacted in 1939, permits the
Bureau of Land Management to “appropriate for the
purpose of watering livestock any water not other-
wise appropriated, on the public domain™ by using
the permit procedure for obtaining a water right. The
United States does not contend that it attempted to
obtain any water rights by complying with the statute.
Rather, it argues that 1f it could have obtained a water
right under the statute without actually using any of
the water, it should also be able to do so under the
constitutional method of appropnation.

N3, As enacted in 1939, the statule

provided:

The division of grazing of the department of
Interior of the United States may appropriate
for the purpose of walermg livestock any
water not otherwise appropnated, on the
public domain. The department of Rectama-
tson shall, upon application in such form and
of such content as 1t shall by rule prescribe
issuc permit and license and certificate of
water nght within a reasonable time in such
form as it shall prescribe for such appropri-
ation. With each such appiication there shall
be paid to the department of Reclamation a
fee of once doliar and there shall be no fur-
ther fee required for the 1ssuance of the per-
mit or license and cerfificate of water night,
nor for any other proceedings in connection
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with such application. Such permit, license
and certificate of water right shall be condi-
tioned that the water appropnated shall nev-
er be utilized thereunder for any purpose
other than the watering of hivestock without
charge therefore on the public domain. The
maximum flow for which permit, hecense
and certificate of water right may issue here-
under shall be five miner's inches, and the
maximwm storage for which permit, heense
and certificate of water nght may issue here-
under shall be fitteen acre feet in any one
SLOTAge Veservoir.

Ch 205, § 1, 1939 Idaho Sess. Laws 412,
413, The statutc was amended in 1971 1
change the “division of grazing” to the
“burean of land management,” to change the
“department  of  reclamation™  to the
“depariment of water admmstration,” and 1o
set the application fee at $10.00. Ch. 152, §
1, 1971 Tdaho Sess. Laws 752

*18 The constitunional method of appropriation re-
quires that the approprator actually apply the water
to a beneficial use. Scrver v Tiwner 32 Faho 536
341, 183 P 1072 Y074 (1919 Repo v Riclards, 32
o 1, 178 P, 81 (1918 IT that use is stock water-
ing, then the appropriator must actually water stock.

The constitutional method of appropriation and the
permit method were two separate /weans for acquirmg
waler rights. A stalute creating a procedure for ob-
taining a water right under the permit system does not
amend the constitutional method for ebtaining a wa-
ter right.

I8 In Seepe v A5 134 Tdabwe 106, 396 P2d 800

(20040], the United Siates claimed a nondiversionary

water right for wildlife habitat under the constitution-
al method of appropriation. It based 1ts claim upon

our opinion in Siete, Deperamend of Porks v, ldabo

Denarpnen of Waier Adniinisiarion, 90 Tdaho 444

330 P2d 924 (19745 where we upheld the ability of

the Department of Parks to comply with a statute dir-
ecting it to utilize the permit process to appropriale
the unappropriated natwral spring flow of Malad
Canyon for scenic beauty and recreation without hav-
Cing to make a physical diversion of the water. We

held that our opinion in the Srare, Deparment of

Paoe 15

Parks case did not support the claimed constitutional
appropriation because the water right at issue there
was made pursuant to the permit system of appropri-
ation, not the constitutional method. “The limited
public pwrpose exception stated m State, Depariment
of Parks does not support the United States' claim be-
cause 1 applies only to appropriations made under
[daho's permit systerm,” 13 Jdaho ag 112, 996 P.2d a1

&12

. We concluded, “The United States has not re-

guested, pursvant to 1O § 42-1304, that the Idaho
Water Resource Board file an application for appro-
prating a minimom sireamtlow for Smith Springs.
Therefore, the lmited public purpose exception does

not apply to its claim.” /d.

*19 The same reasonmg apphies here. The Umnited
States has not sought a water right pursuant to ldabo

Code 3 42-3G1. Rather, it bases its claim upon the
constitutional method of apprepniation. That method
requires that the appropriator actually apply the water
to a beneficial use. Since the United States has not
done so, the district court did not err in denying its
claimed water rights.

*19 The United States contends that the demal of its
claimed water rights conflicts with the Taylor Graz-
ing Act and any requirement of state law that it actu-
ally apply the waier to a beneficial use 15 mnvahd un-
der the Supremacy Clause ol the Constitution of the
United States. The United States does not point to
any provision of the Taylor Grazing Act allegedly in
cenflict with 1daho water law. Rather, 1t claims that
applicatton of fdaho water law to it would violate the
purposes underlying the Act. 1t argues,

*19 Recognition of a private appropriative water
right to take water from streams on public lands in
the course of grazing would likewise effectively lead
to monopoly of federal grazing and interfere with
federal administration of the lands wnless the ability
of others to graze there under permut by BLM under
the Tayior Grazing Act is preserved through a decree
of stock water rights to BLM that could be used by
common and future permittees.

*19 The argument of the United States refllects a mis-
understanding of water law. '

*19 A water right does not constitute the ownership
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of the water; 111 simply a right to use the water 1o
apply it 1o a beneficial use.
Logpue foc v, Stare, 128 1dabo 183

(19931 “in the absence of a beneficial use, actual or

at least potential, a water right can havc 10 CxIst-

e Coo 449 tdahe 427,

o v D Folls

ence.” S

434, 258 P 173, 172 (1927 A person who is not ap-

ply]nL [hL water to a beneficial parpose cannot waste
it or exclude others from using it. Hgli ‘
Idahe 2720 68 P19 (19023 Ownership of a water

nght does not mclude the right to trespass upon the
land of another m order o access the water. Branasos
v, AMigele, 10T Idabe 220, 227, 68T P2d 13
{1984). Indeed, idaho law could not anthorize anyone
to trespass upon federal land. Joyce Livestock cannot

water its Hivestock at water sources located on federal
rangeland unless the governiment grants it permission
to have its livestock on such fand. Tt also cannot
transfer the place of use of the water without first ob-
tainmg permission after following the required stat-
utery procedure. First See. Bank of Blackioor v, Stase,
49 ddabho 740, 291 P, 1064 (19301 LC. §42- 108

*19 Other than making the assertion, the United
States has been unable to explain how denying its
claim or affirming the water rights of Joyce Live-
stock will in any way lead to a monopoly of the fed-
eral rangelands. As the United States has held, Con-
gress has severed the ownership of federal lands from
the ownership of water nghts in nonnavigable waters
located on such lands. Johes v Flox, 300 115, 82, 95
LI93TY Codifornio Oregon Pover Co. v, Beaver Pors
landd Conmrenr Co, 295 US 142, 161 (19351 Joyee
Livestock's ownership of water rights m  water

sources Jocated on federal rangeland would not give
Joyce Livestock a possessory interest m the range-
land. It does not give Joyce Livestock ownership or
control of the water sources. Hutchinson v, Waivon

Soriedr Diredr Co, L6 Mabo 284, 101 P, 1058 (1900
Such water rights would not give Jovee Livesiock the

right to interfere with the government's administra-
tion of the rangeland, nor would 1t give Joyce Live-
stock the right to exclude from that rangeland others
who had been granted permission by the government
to be there.

E. Is Joyce Livestock Entitled to an Award of At-
torney Fees on Appeal?

Page 16

*20 Joycee Livestock %ceks an award of' attorney fecs

dm,x not dmhﬂrlzc statc courts o award attorney fees
against the Unied States.

*20 Attorney fees can be awarded on appeal under
ideho Code § 12-121 only if the appeal was brought

or defended frivolously, unrcasonably, or without

foundation. Gasrgves v Gusiaves, 138 Tdaho 64, 37
P23

ted by the appeal, attorney fees cannot be awarded

'S (Z002). I there 1s a legitimate 1ssue presen-

under this statute. Laimiecin v Joidun. 139 fdabo

TR VS PG T4 2003y £ & M Counmre Esiates

ey RBomriclf, 138 ldahe 1606, 39

(21, The Umted States has presented a

Hooon:
'!‘.

legiimate 1ssue ol whether waler rights on federal

rangeland can be appurtenant to real property owned
by the appropriator. We had not previously addressed
that issue. We therefore deny Joyce Livestock's re-
quest Tor an award of attorey fees on appeal.

IV. CONCLUSION

20 We affirm the judgment of the district coust
holding that Joyce Livestock has established a water
right, disallowing the water night claims of the United
States, and denying Joyce Livestock's request for an
award of anterney fees. We vacate the district court's
determination of the prionty date{s) of Joyce Live-
stock's water rights and remand this case for redeter-
minavon of such priority date(s} in a manner consist-
ent with this opinion. We deny Joyce Livestock's re-
quest for an award of attorney fees on appeal.

Chief Justice SCHROEDER, and Justices TROUT,
BURDICK and 101
1daho, 2007

inre SRBA Case No. 39576

- PL3d -, 2007 WL 428947 (1daho)
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Bricfs and Other Related Documents (Favk to ton)

« 2000 WL 32933504 (Appellate Brief) Appellant's
Reply Brel(Oct. 19, 2006)

» 2006 W 3247034 (Appellate Brief) Brief for the
United States as Respondent (Oct. 16, 2006)

= 2000 W Z2IHE (Appellate Brief) United States’
Reply Brief as Appellant in No. 32279 (Oct. 13,

£ 2007 Thomsen/West. No Claim to Orig. U5, Govi. Works.




*Ad - Page 17

3d -, 2007 WL A28947 (1daho)
(Cite as: - P.3d ----)

e 1
F

el

2008)
- 2006 W3 119 {Appellate Brief) Appellant's
Reply Brief {Oct. 12, 2006)

= 2006 W ZGRTRGE (Appellate Brief) Appellant's
Openimg Briel (Sep. 28, 20006)

= 2000 WL 338093 (Appeliate Brief) Brietf Amicus
Curiac of Pacific Legal Foundation, idaho Fanm Bur-

eau Federation, Custer County ¥Famm Bureau, Idaho
County Farm Burcau, Owyhee Catilemen's Associ-

ation. Owyhee County Farm Bureau, Senator Skip
Brandi, Bill & Betty Deveny, Mike Hanley, Jerr vy L.
Hoagiand, and Brad & Mary Huff to File Brief
Amicus Curtae in Support of Appeliant Joyee Live-
stock Company (Jul. 11, 2008)

= 2Uin W 2291038 (Appellate Brief) United States'
Answering Brief as Respondent in No. 32278 (Jun
15, 2006}

» 2006 WL 1981517 (Appellate Brief) Joyee Live-

stock's Responsive Brief as Respondent in No. 32279
(Jun. 14, 2008)

+ 2006 W IZHT3R3 (Appellate Bried) United States’
Opening Brief AS Appeliant In No. 32279 (Apr. 19,
2006) Ongmal Image of this Document (PDF)

= 2006 WL 3287387 (Appeliate Brief) Appellant's
Opening Brief (Apr. 17, 2006) Original Image of this
Document (PDF)

END OF DOCUMENT

€ 2007 Thomsen/Wesl. No Claim to Ong. U.S. Govt. Works.




