STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

January 2, 2007

Idaho Department of Water Resources
322 East Front Sireet

P.O. Box 83720

Boise, ID 83720-0098

Re: Additional Notice of Change in Water Right Ownership Under Swan Falis
Agreement and Implementing Legislation

Dear Sir/fMadam:

Please be advised that three water right numbers were inadvertently omitted from
the Notices of Change in Water Right Ownership this office submitted on behalf of
the State of Idaho on December 22, 2006. The three omitted water right numbers
are 37-2128, 37-2471 and 37-2472. Please find enclosed a Notice of Change in
Water Right Ownership for these three water rights.

This notice of change in ownership is supported by the Swan Falls Agreement and
the implementing legislation, and thus is submitted for the same reasons as the
notices filed on December 22, 2006 for water rights nos. 02-2001A, 02-2001B, 02-
2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-2065, 02-10135, 36-
2013, 36-2018, 36-2026, 37-20709, 37-20710, 02-4000, 02-4001, and 02-2032.
The enclosed notice is also supported by the same “Attachments” filed in
connection with the notices of December 22, 2006. Please refer to the notices, the
supporting “Attachments,” and my letter of that date.

Please contact my office if you have any questions or need additional information.

Sincerely,

S

LAWRENCE G. WASDEN
Attorney General

LGW/olv

Enclosures

P.O. Box 83720, Boise, ldaho 83720-0010
Telephone: (208} 334-2400, FAX: {208) 334-2530
Located at 700 W. Jefferson Street, Suite 210




Form 42-248/42-1409(6) 12/ 2006
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP

Please print or type. Attech pages with additional information. Insfructions ave included ol the end of this form. Incomplere forms will be

returned.

1. Please list the water right number(s) and/or adjudication claim number(s) (if any) for each
water right to be changed. List just the adjudication claim number if there is no
corresponding water right record on file with the department. Indicate, by checking in the
space provided (under the “split” heading), if the change in ownership 1s himited to a
portion of a water right in which case IDWR will produce new water right number(s) for
the split(s).

Water Adjudication Water Adjudication

Right No(s) Claim No(s) Split{s) Right No(s) Claim Nois) Split(s)
37-2128

37-2471

37-2472

2. The following REQUIRED information must be submitted with this form:
A. The appropriate FILING FEE. See instructions for fee amounts.

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or
other legal document indicating your ownership of the property and water right(s) or
claim(s) in question, WITH ATTACHED LEGAL DESCRIPTION.

C. Either of the following (if necessary to clarify division of water rights or other
complex property descriptions): PLAT OF PROPERTY or SURVEY MAP clearly
showing the location of the point(s) of diversion and place of use of your water right(s)
and/or adjudication claim(s) (these are on file with the county Planning and Zoning or
Recorder’s Office).

OR
D. If your water right(s) and/or adjudication claim(s) is for ten or more acres of
irrigation, you must submit a USDA Farm Service Agency or equivalent AERIAL
PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked. The
AERIAL PHOTO should be submitted in place of the PLAT OF PROPERTY or

SURVEY MAP.
3. Name and Address of Former Idaho Power Company
Owner/Claimant(s) P.O. Box 70, Boise, 1D 83707
4. New Owner/Claimant(s) State of Idaho {Acquired legal title in trust for the

Notice of Change in Water Right Ownership — Form, Page 1




benefit of [daho Power Co. and the people of the State
of Idaho. pursuant o the Swan Falls Agreement, ratified
by Idaho Code § 42-203B (See Attachments))

New Mailing Address P.0O. Box 83720
City, State and ZIP Code Boise, ID 83720
New Telephone Number (208) 334-2400
5. Date you acquired the property May 25, 1988 (Final effective date of Federal

Enerey Resulatorv Commission Order — Re: Swan
Falls Agreement)

6. If'the change in ownership affects the entire water right for each water right or adjudication claim
number listed i line 1, then skip this line and go to line 7. If the change in ownership divides the
water right(s) among multiple owners, you must describe, in detail, your portion of each water
right after the change. Fill in the appropriate spaces in the box(es) below to describe your water
right(s) after the change (you may copy this page, if necessary). If your quantity of water is
greater than a proportionate split, you must attach documentation to show justification for a larger
amount. If you are not sure how to identify your portion of the original water right or adjudication
claim records, please contact the nearest IDWR office for assistance.

DESCRIPTION OF YOUR PORTION OF WATER RIGHT
(If the right will not be split, skip this area and proceed to line 7}

Water Use Diversion Rate or Volume Description
(cubic feet per second or acre-feet per annum) (acres, number and type of stock,
homes, ctc)

Water Right and/or Adjudication Claim Number

[rigation

Stock

Domestic

Other - Power Swan Falls Power Plant

Totals

Water Right and/or Adjudication Claim Number

Irrigation

Stock

Domestic

Other

Totals

Water Right and/or Adjudication Claim Number

Irrigation

Stock

Domestic

Notice of Change in Water Right Ownership — Form, Page 2




Other - Power

Totals

For Snake River Basin Adjudication Claims: Please attach & Notice of Appearance completed by vour attorney, if you wish IDWR
to correspond with him/her for all matters related to your claims.

State of Idaho
7. Signature(s) of New Owner(s) or Claimant(s) W

Lawrence G. Wasden
Its: Attorney General

IT IS IMPORTANT TO FILE THES COMPLETED FORM AT THE APPROPRIATE
IDWR OFFICE, WITH PAYMENT OF THE FILING FEE AND THE OWNERSHIP
DOCUMENT(S), AS REFERRED TO IN LINE 2.

For IDWR Office Use Only:

Received by Date Receipt Amt.
Receipted by Date Receipt No.
Processed by Al Date - WR Date

Notice of Change in Water Right Ownership — Form, Page 3




RECEIVED
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Departinen: of Waler Hesourges

STATE OF iDAHO Adjudication Birests
OFFICE OF THE ATTORNEY GENERAL
PAWRENCE G WASDEN

December 22, 2006

Idaho Department of Water Resources
322 East Front Street

P.O. Box 83720

Boise, [D 83720-0098

Re: Notices of Change in Water Right Ownership Under Swan Falls
Agreement and Implementing Legislation.

Dear Sir/Madam:

Please find attached two Notices of Change In Water Right Ownership for water
rights nos. 02-2001A, 02-2001B, 02-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-
2064, 02-2065, 02-10135, 36-2013, 36-2018, 36-2026, 37-20709, 37-20710, 02-4000, 02-
4001, and 02-2032. These notices and the supporting documentation are submitted in
accordance with and pursuant to the terms of the Swan Falls Agreement. This
submission is ministerial in character and required under the agreement and the
implementing legislation.

As you know, the Swan Falls Agreement was executed on October 25, 1984, to
resolve a lawsuit between the State of Idaho and Idaho Power Company regarding the
nature and extent of Idaho Power’s hydropower water rights at Swan Falls dam on the
Snake River. At issue was whether Idaho Power had subordinated its hydropower rights
to junior upsiream water rights. The lawsuit and the underlying controversy raised
questions of the utmost importance to the State and water users throughout the Snake
River basin.

The Swan Falls Agreement and the legislation enacted to implement it settled
many of these questions by recognizing unsubordinated water rights for scasonal
minimum flows measured at the Murphy gauge for ldaho Power Company, and by
vesting the State with legal title to the remainder of the hydropower water nghts for
projects covered by the agreement. The State holds these water rights in trust for the

P.O. Box 83720, Boise, idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208} 334-2530
{ocated at 700 W. Jefferson Street, Suite 210




benefit of both Tdaho Power and people of the State of Idaho, as the Swan Falls
Agreement itself, the implementing legislation and the legislative history make quite
clear.

Indeed, the Swan Falls Agreement requires the State to “assert the existence of
water rights held in trust by the State,”' and was expressly conditioned on the passage of
legislation providing that flows exceeding the unsubordinated minimums “shall be held
in trust by the State of Idaho, by and through the Governor, for the use and benefit of the
user of the water for power purposes, and of the people of the State of Idaho.™* This
proposed legislation was enacted and codified as [daho Code § 42-203B(2).

The legislative hustory of the legislation implementing the Swan Fall Agreement
confirms the State’s ownership of these hydropower water rights. The Senate
unanimously adopted the “Statement of Legislative Intent” for the centerpiece of the
Swan Falls legislation, which was read into the record in the Senate on February 6, 1985.
In reference to the provision of the legislation that ultimately became ldaho Code § 42-
203B, the Statement of Legislative Intent states that:

this section establishes a trust in which title to certain specified water
rights will be held. The trust pertains to water rights for power purposes
which are in excess of mmimum stream {lows established by state action. .
.. Any portion of such water rights above the established minimum flows
will be held in trust by the State of Idaho, by and through the Governor of
the State of Idaho. This trust will hold these water rights for the benefit of
the power user so long as they are not appropriated as provided by law by
future upstream beneficial users. The trust also operates, however, for the
use and benefit of the people of the State of Idaho, to assure that water is
made available for appropriation by future upstream users who satisfy the
criteria of 1daho law for reallocation of the water rights held in trust. . . .

Hydropower rights in excess of such flows will be held in trust by the
State and are subject to subordination to, and to depletion by lawful

, 3
beneficial uses. . . .

The Statement of Legislative Intent goes on to state that:

! Swan Falls Agreement of October 25, 1984 (“Swan Falls Agreement™) at 1 4. A copy

of the Swan Falls Agreement is included in the “Attachments to Notices of Change of Water
Right Ownership” (“Attachments™) at Tab 1.

: Swan Falls Agreement at Exhibit 7B § 4; Attachments at Tab 1.

4 Journal of the State Senate, 1™ Reg. Sess., 48" Leg., 1985 at 59 (Feb. 6, 1985). A copy of
the portion of the Senate Journal containing the Statement of Legislative Intent is included in the
Attachments at Tab 4.a.




As applied to the agreement beiween Ildaho Power Company, the
Governor and the Attorney General, this trust arrangement results in the
State of ldaho possessing legal title to all water rights previously claimed
by Idaho Power Company above the agreed minimum stream flows and
Idaho Polwesf Company holds equitable title to those water rights subject to
the trust.”

The parties’ statements belore various legislative committees likewise confirm the
State’s ownership of the hydropower water rights referenced in the agreement. They
demonstrate that the parties viewed the agreement and the legislation as creating a trust in
which legal title to the water rights for {lows exceeding the minimums was held by the
State, for the benefit of Idaho Power and the people of the State of Tdaho. As Idaho
Power’s atforney stated before the Senate Resources and Environment Committee on
Fanuary 18, 1985:

In the course of the negotiations, in the final stages, we were
“laugerheaded” on the question of whether the Company’s water rights
above the minimum flow, would be immediatcly subordinated by
implementation of the agreement or remain in place unsubordinated until
such time as the state permitted that water (o someone elses use. . . . The
trust concept was adopted to get around it so that water was placed in
trust. The agreement clearly says it i1s unsubordinated, so far as the
agreement goes, it 1s an unsubordmated block of water. The state then
takes that water and places it in the trust, subject to reallocation. This
does two things; it makes clear the state’s control of the allocation of the
water and it left the water unsubordinated. . . . The state then does not
have to allow the water to go to the first guy who comes down the pike.
The trust got around that problem and I think tied it together to a point
where it is a little more effective mechanism to accomplish the purchase’
of the agreement.”

At the same hearing, the Governor’s attorney observed that the trust
“simply was a mechanism to cut the legal and equitable title to the water
immediately so there is some immediate change in position of the parties. Soon
as this agreement becomes binding this statute takes effect. Legal title to the
water will go to the state and the Company maintains the beneficial use of the

: Journal of the State Senate, 1% Reg. Sess., 48" Leg., 1985 at 60 (Feb. 6, 1985):;
Attachments at Tab 4.a.

3 So in original. Presumabily, this word was intended to be “purpose.”

6 Minutes of the Senate Resources & Environment Comm., Jan. 18, 1985, at 3 {Tom
Nelson) (emphasis added). A copy of these minutes is included in the Attachments at Tab 4.b.u1.




7 . R . .
water as long as the trusts last.”” Idaho Power’s attorney concurred in this
observation,” and further explained to the committee, on February 1, 1985:

The Company said it didn’t want to be watermaster; the state said OK,
then take yourself totally out of vestige of any control over the rights that
you have defined. We said alright, but if you are going to be the
watermaster then you get out and you take care of it . . . .The trust
provision was an idea 1 think of the state. T seized upon it because it filied
what I saw as a major problem the Company had in this thing throughout,
which was we could get the state to sign, but how did we get the state to
live up to what they said they would do and that was a major probiem
from our side. The trust provision could get us around the subordinated
versus subordinatable nature of the water above munimum flow. It
remains unsubordinated but its held in trust by the state. . . .

In sum, the trust severed legal and equitable title to the rights to flows above the
agreed-upon mimnimums, with legal title vesting in the State. This soived an impasse that
had developed: Idaho Power had demanded that the rights to the excess flows should only
be subject to subordination at some future time, while the State had demanded that the
rights be subordinated immediately. The trust put the State in immediate control of the
excess flows while allowing such flows to remain available for power generation until
such time as future upstream beneficial uses were approved in accordance with State law.

Although the Swan Falls legislation provides that the rights are held by the State
of Idaho “by and through the Governor,” the legislative history makes clear that the
legislature has the ultimate control over the trust:

This is strictly a passive trust over which the Governor will not exert any
active discretions. . . . The Governor is named as trustee just because you
need an individual to be sued in the event of some scrabble over the trust
assets. Beyond that it 1s automatic that water rights flow out of the trust
into private hands in accordance with state law.'”

/ Minutes of the Senate Resources & Environment Comm., Jan. 18, 1985, at 11 (Pat

Costelio); Attachments at Tab 4.b,n1.

§ Minutes of the Senate Resources & Environment Comm., Jan. 18, 1985, at 11-12 (Tom

Nelson); Attachments at Tab 4.b.iii.
K Minutes of the Senate Resources & Environment Comm., Feb, 1, 1985, at 4-5 {Tom
Nelson); Attachments at Tab 4.b.vii.

1o Minutes of the Senate Resources & Environment Comm., Jan. 18, 1985, at 11 (Pat

Costello), Attachments at Tab 4.b.an.




The Governor of course is a passive trustee. The intent here was that the
Director would be the individual who would make the re-allocation
determination. . . .

On that trust provision, it should be noted that the ultimate contro] over
those trusts does rest with the Legislature. They created those trusts and
of course they can alter them or take whatever steps are necessary. !

As the preceding discussion demonstrates, the attached notices of change in water
right ownership do not of themselves affect any change in the water rights that are subject
to the Swan Falls Agreement. Rather, the notices simply recognize that the agreement
and the implementing lcgislation vested legal title to the rights for the flows above the
agreed-upon minimums in the State, to be held in {rust for the benefit of Idaho Power
Company and the people of the State of Idaho. Now that the SRBA has reached the
portion of the Snake River that includes the Swan Falls dam, filing the notices is
necessary to discharge a portion of the State’s contractual and statutory obligations, and
to protect the interests that the people of the State of Idaho acquired under the agreement
and the implementing legislation.

The supporting attachments submitted with the notices include copies of the
documents and transcripts quoted herein, as well as additional legislative history and
other supporting documentation. In the interests of keeping this package as compact as
possible, the attachments do not include survey maps or plats because this matter does
not involve a change 1 ownership of land or any changes in points of diversion or places
or purposes of use. Please contact us if you need any further information of have any
questions. Thank you.

Very Truly Yours,

LAWRENCE G. WASDEN
Attorney General, State of 1daho

LGW/olv

Fnclosures

' Minutes of the Senate Resources & Environment Comm., Jan. 18, 1985, at 11- 12 (Pat
Kole); Attachments at Tab 4.b.111.




RECEIVED

Form 42-248/42-1409(6) 12/ 2006 DEC 77 2008

E)&g:arﬁmgnt_af Water Resotroes
Adjudication Bureay

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP

Please print or (vpe. Aitach pages with addiional informaiion. Instructions ave included at the ead of this form. Incomplete forms will be

FeIrnéd.

1. Please list the water right number(s) and/or adjudication claim number(s) (if any) for each
water right to be changed. List juslt the adjudication claim number il there 15 no
corresponding water right record on file with the department. Indicate, by checking in the
space provided (under the “split” heading), if the change in ownership is limited to a
portion of a water right in which case IDWR will produce new water right number(s) for
the split(s).

Water Adjudication Water Adiudication

Right No(s) Claim No(s) Split(s) Right No(s) Ciaim No(s) Split{s)
02-40600 X

02-4001 X

02-2032 X

2. The following REQUIRED information must be submitted with this form:
A. The appropriate FILING FEE. See instructions for fee amounts.

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or
other legal document indicating your ownership of the property and water right(s} or
claim(s) in question, WITH ATTACHED LEGAL DESCRIPTION.

C. Either of the following (if necessary to clarify division of water rights or other
complex property descriptions): PLAT OF PROPERTY or SURVEY MAP clearly
showing the location of the point(s) of diversion and place of use of your water right(s)
and/or adjudication claim(s) (these are on file with the county Planning and Zoning or
Recorder’s Office).

OR
D. If your water right(s) and/or adjudication claim(s) is for ten or more acres of
irrigation, you must submit a USDA Farm Service Agency or equivalent AERIAL
PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked. The
AERIJAL PHOTO should be submitted in place of the PLAT OF PROPERTY or
SURVEY MAP.

Notice of Change in Water Right Ownership — Form, Page 1




3. Name and Address of Former Idaho Power Company

Owner/Claimani(s)

P.O. Box 70, Boise, 1D 83707

4. New Owner/Claimant(s) State of Idaho (Acquired leg
benefit of Idaho Power Co. and the people of the State

of Idaho, pursuant to the Swan Falls Aoreement. ratified
by Idaho Code § 42-.203B {See Attachments))

al title in trust for the

New Mailing Address P.O. Box 83720
City, State and ZIP Code Boise, ID 83720
New Telephone Number {208} 334-2400

5. Date you acquired the property

Mav 25, 1988 (Final effective date of Federal

Enerey Regulatory Comnussion Order — Re: Swan

Falls Aereement)

6. If the change in ownership affects the entire water right for each water right or adjudication claim
number listed in line 1, then skip this line and go to line 7. Il the change in ownership divides the
water right(s) among multiple owners, you must describe, 1n detail, your portion of each water
right after the change. Fill in the appropriate spaces in the box{es) below to describe your water
right(s) after the change (you may copy this page, if necessary). If your quantity of water is
greater than a proportionate split, you must attach documentation to show justification for a larger
amount. If you are not sure how to identify your portion of the original water right or adjudication
claim records, please contact the nearest IDWR office for assistance.

DESCRIPTION OF YOUR PORTION OF WATER RIGHT
(If the right will not be split, skip this area and proceed (o line 7)

Water Use Diversion Rate or Volume Description
(cubic feet per second or acre-feet per annum) {acres, number and type of stock,
homes, etc)
Water Right and/or Adjudication Claim Number 02-4600
Irrigation
Stock
Domestic

Other - Power

90 cfs from 4/1 to 10/31

Swan Falls Power Plant

Water Right and/or Adjudication Claim Number 02-4001

Irrigation

Stock

Domestic

Other - Power

1,460 cfs from 4/1 to 10/31

Swan Falls Power Plant

Notice of Change in Water Right Ownership — Form, Page 2




Water Right and/or Adjudication Claim Number §2-2032

Irrigation

Stock

Domestic

Other - Power | 4,000 cfs from 4/1 to 10/31 Swan Falls Power Plant
3,850 cfs from 11/1 to 3/31

For Snake River Basin Adjudication Claims: Please attach a Notice of Appearance completed by yvour attorney, if you wish IDWR
to correspond with himv/her for all matters related to your claims.

Slaie of |

Sl (S

7. Signature(s) of New Owner(s) or C]annamgs) ““’““By"“”"”
Lawrence G. Wasden
Its: Attorney General

IT IS IMPORTANT TO FILE THIS COMPLETED FORM AT THE APPROPRIATE
IDWR OFFICE, WITH PAYMENT OF THE FILING FEE AND THE OWNERSHIP
DOCUMENT(S), AS REFERRED TO IN LINE 2.

For IDWR Office Use Only:

Received by Date Receipt Amt.
Receipted by Date Receipt No.
Processed by Al Date WR Date

Notice of Change in Water Right Ownership — Form, Page 3




RECEIVED
BEC 27 2008

Form 42-248/42-1409(G) 12/ 2006 Pepariment of Water
o STATE OF IDAHO et B
DEPARTMENT OF WATER RESOURCES
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP

Please print or type, Atfach pages with additional information. [nstructions are Included at the end of this form. Incomplete forms will be

refuined.

1. Please list the water right number(s) and/or adjudication claim number(s) (1f any) for each
water right to be changed. List just the adjudication claim number 1f there 1s no
corresponding water right record on {ile with the department. Indicate, by checking in the
space provided (under the “split” heading), if the change in ownership is limited to a
portion of a water right in which case IDWR will produce new water right number(s) for

the split(s).
Water Adjudication Water Adjudication
Right No(s) Claim Nofs) Spiit(s) Right Nof{s) Claim No(s) Split(sy
02-2001A 02-2064
02-20018B 02-2065
02-2036 02-10135
02-2056 36-2013
02-2057 36-2018
02-2059 36-2026
02-2060 37-20709

37-20710

2. The following REQUIRED information must be submitted with this form:
A. The appropriate FILING FEE. See instructions for fee amounts.

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or
other legal document indicating your ownership of the property and water right(s) or
claim(s) in question, WITH ATTACHED LEGAL DESCRIPTION.

C. Either of the following (if necessary to clarify division of water rights or other
complex property descriptions): PLAT OF PROPERTY or SURVEY MAP clearly
showing the location of the point(s) of diversion and place of use of your water right(s)
and/or adjudication claim(s) (these are on file with the county Planning and Zoning or
Recorder’s Office).

OR
D. If your water right(s) and/or adjudication claim(s) is for ten or more acres of
irrigation, you must submit a USDA Farm Service Agency or equivalent AERIAL
PHOTO with the irrigated acres outlined and poini(s) of diversion clearly marked. The
AERIAL PHOTO should be submitted in place of the PLAT OF PROPERTY or
SURVEY MAP.

Notice of Change in Water Right Ownership ~ Form, Page 1




3. Name and Address of Former
Owner/Claimant(s)

4. New Owner/Claimant(s)

New Mailing Address
City, State and ZIP Code

New Telephone Number

5. Date you acquired the property

idaho Power Company

P.0O. Box 70, Boise, 1D 83707

State of Ydaho (Acquired legal title in trust for the

benefit of Idaho Power Co. and the people of the State

of Idaho, pursuant to the Swan Falls Agreement. ratified

by Idaho Code § 42-203B (See Attachments))

P.O. Box 83720

Boise, 1D 83720

(208) 334-2400

May 25, 1988 (Final effective date of Federal

Energy Repulatory Commission Order — Re: Swan

Falls Asreement)

6. If the change in ownership affects the entire water right for each water right or adjudication claim
number listed in line 1, then skip this line and go to line 7. If the change 1 ownership divides the
water right(s) among muitiple owners, you must describe, in detail, your portion of each water
right after the change. Fill in the appropriate spaces in the box(es) below to describe your water
right(s) after the change (you may copy this page, if necessary). If your quantity of water is
greater than a proportionate split, you must attach documentation to show justification for a larger
amount. If you are not sure how to identify your portion of the original water right or adjudication

claim records, please contact the nearest IDWR office for assistance.

DESCRIPTION OF YOUR PORTION OF WATER RIGHT
(If the right will not be split, skip this area and proceed to line 7)

Water Use Diversion Rate or Volume Description
(cubic feet per second or acre-feet per annum) (acres, number and type of stock,
homes, ¢eic)
Water Right and/or Adjudication Claim Number
Irrigation
Stock
Domestic

Other - Power

Swan Falls Power Plant

Totals

Water Right and/or Adjudication Claim Number

Irrigation

Stock

Domestic

Other

Totals

Notice of Change in Water Right Ownership — Form, Page 2




Water Right and/or Adjudication Claim Number

Irrigation

Stock

Domestic

Other - Power

Totals

For Snake River Basin Adjudication Claims: Pleasc attach a Notice of Appearance completed by your attorney, if you wish IDWR
te correspond with him/her for all matters related o your claims.

“““ §1af?f3djﬂ39/ | S,
: : . S Mﬁ”%fﬂ/? R R
7. Signature(s) of New Owner(s) or Claimant(s) ~BY: e N

Lawrence G. Wasden
its: Attorney General

IT IS IMPORTANT TO FILE THIS COMPLETED FORM AT THE APPROPRIATE
IDWR OFFICE, WITH PAYMENT OF THE FILING FEE AND THE OWNERSHIP
DOCUMENT(S), AS REFERRED TO IN LINE 2.

For IDWR Office Use Only:

Recetved by Date Receipt Amt.
Receipted by Date Receipt No.
Processed by Al Date WR Date

Notice of Change in Water Right Ownership — Form, Page 3
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RECEIVED
DEC 22 2008

Diepaniment of Water Resources
Adjudication Bureay -

E o

S

Water Right Nos.:

02-2001A, 02-2001B, 02-2036, 02-2056, 02-2057, (2-2059, 02-2060,
02-2064, 02-2065, 02-10135, 36-2013, 36-2018, 36-2026, 37-20709,
37-20710, 02-4000, 02-4001, 02-2032




ATTACHMENTS TO
NOTICES OF CHANGE IN WATER RIGHT OWNERSHIP

Water Right Nos.:
02-2001A, 02-2001B, 02-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-
2065, 02-10135, 36-2013, 36-2018, 36-2026, 37-20709, 37-20710, 62-4000, 02-4001,
02-2032

-------------------------------------------------------------------------------------------------------

1. Swan Falls Agreement

2. FERC Docket No. EL.85-38-000 (Idaho Power Company petition for
declaratory order regarding effect of Swan Falls Agreement)
a. Order of March 25, 1088
b. Joint Agreement Regarding Fish & Wildlife Studies, filed May 25, 1988

3. Swan Falls Agreement Legislation
a. 15685 Sessions Laws
i. Chapterl4 — SB 1005 (Findings, IPUC jurisdiction, statutory
exemption)
il. Chapter 16 — SB1007 (Allocation of gain on sale of water Tight)
iii. Chapter 17 — SB1008 (Trust and subordination provisions, public
interest criteria)
iv. Chapter 224 — HB186 (amendments to SB1008)
v. Chapter 204 — SB1205 (Ratification of Water Plan amendments)
b. 1986 Session Laws Chapter 116 — SB1358 (amendments to Idaho Code
42-203B)
c. Idaho Code Provisions:
i. Idaho Code § 42-203A
ii. Idaho Code § 42-203B
iii. Idaho Code § 42-203C
1v. Idaho Code § 42-203D
v. Idaho Code § 61-502B

4. Legislative History of Swan Falls Agreement Legislation
a. Senate Journal, February 6, 1985: Statement of Legislative Intent re:
SBI008
b. Committee Minutes:
i. Senate Resources & Environment: Jan. 1, 1985

1. Senate Resources & Environment: Jan. 11, 1985  SB1008
iil. Senate Resources & Environment: Jan. 18, 1985  SB1008
iv. Senate Resources & Environment: Jan. 21, 1985 SBI10C08
v. Senate Resources & Environment: Jan. 25, 1985  SB1008
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Xvii,

Senate State Affairs: Jan. 25, 1985

SB1007
Senate Resources & Environment
Senate State Affairs: Feb.1, 1985
SB1007

House Resources & Conservation:
House Resources & Conservation:

SB1003

House Resources & Conservation:

SB1008

House Resources & Conservation:

House Resources & Conservation
Senate Resources & Environment
House Resources & Conservation
Senate Resources & Environment
House Resources & Conservation

District Court Orders:
a. Consent Judgment in Ada County Case No. 81373
b. Consent Judgment in Ada County Case No. 62237

¢. Order for Entry of Judgment in Ada County Case No. 62237

d. Stipulation for Entry of Judgment in Ada County Case No. 62237

1180 Contract

1180 Contract Legislation:
a. 1983 Session laws ch 259 (§B1180)
b. Idaho Code Provisions:

i.
ii.

Idaho Code § 61-539
Idaho Code § 61-540

1180 Legislative History
a. Senate Resources & Environment: March 30, 1983
b. Senate Resources & Environment: April 4, 1983

c. House Resources & Conservation: April 8(A), 1983
d. House Resources & Conservation: April 8(B), 1983

Legal Descriptions

- Feb. 1, 1985

Feb. 1, 1985
Feb. 11, 1985

Feb. 11, 1985

Feb. 11, 1985
: Feb. 19, 1985
: March 4, 1985
: March 7, 1985
: Feb. 19, 1986

SB10035,

SB1008
SB1003,

SB1008
SB1005,

SB1005,

HB186
HB186
SB1205
SB1205
SB1358

: March 13, 1986 SB1358







©o . Execublve Commitment

vhis Agreement 18 made and entered into among the State of
Idzho, by and through the Governor, wereinafter raferred to as
sgeate; John V. ryans, vin his official capacity as Governor of
the State of Idahoj Jim Jones; in his official capaclty 2s
attorney General of the grate of Idaho; and Idaho FPower
Company, & corporation Qg;einafter referred to as "Company”.

1. Effective Date i

This Agreemeni_ shall take eEfeck upon executlon,
except as to paragraphs 7, 8, and 11.

T

Wwhen the parties .zgree on certain actions to be taken
by State, ir is their intent to commit the executive branch
of 1Idaho state governmént, subject to constitutional and
statutory limitations, tO take those actlons.

- i - - - I B

3. Attorney General . S e L
' T S e :

Jim Jones is:.a-party t this BAgreement sclely by
reason of his official position as counsel for the State of
Tdaho and its agencies in Idaho Power Company v. State of
Idaho, Ada County :Civil Case No. £2237 and Idaho FPower
Company v Tdaho Department of Water Resources, Ada County
Civil Case No. B61373. . T

4. Good Faikih

Wwhen the partles agree to Jointly recommend &
particular plece Of legislation or action by another
entity, each party. agrees o actively and in good faith
support such legislation or action.

mhe State shall enforce the State Water Plan and shall
assert the existenge of water rights held in trust by the
State and that the Enake River is . fully epproprizted as
needed to enforce Lthe State Water plan. State and Company

ghall not take any position before the legislature or any
court, board or =2gency which is inconsistent with the terms

of this agreement.;“__

5. tay OFf Current Co@rt Aand Regqulatory Action
B. The parties sﬁall file a2 motion with the court in ada

County Civil Case Numbers g§1375 and 62237, seeking a

]
b.-.

b4
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stay of further procesdings untlil seven days follow:
+he adjournment of the First Reqular Sessi

i8th Idszho Legislature, except 25 to preservaticn
testimony pursuvant to the Idzho Rules of
Procedure, compietion of designated discovery filed by
+he State of [Idaho and dismissal of wvaricus defendants
by Company.’ The §State shall d&esignate 1n writing,
within fiftedn (15) days from the execution of this
Agreement, those items of its discovery that must be
responded to:by Company. The Company shall respond to
those items: of discovery designated by the State
within ninety (90) days from execution of this

k-

Agreement.
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The parties yshall redquest the Tederal Energy Regula-—
rory Commission (FERC) o stey eany subcrdination-
related decisions 1in any Company project 1i ;
psragraphk 7. licensing or relicensing proceed

o)
j.i
w
purt
]
Qu
-
1
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pending implementation of +his Agreement except as
contemplated, in paragraph 12 .of this Agreesment. ' The
parties acknowledge, however, that  FERC could
independently take  action prejudicial  to  their

interests and, in such event, the partiss may take
reasonzble Lactions necessary to protect their
interests. :Further, the State shall not £ile any
motions to interveme in Project Numbers 2777 (Upper
Salmon and 2778  (Shoshone Falls); Thowever, by
agreeing to; this provision, the Company in return
waives any gdefense to the +imeliness of & motion o
intervene czused by this Agreement in the event this
Agreement is not implemented. Company is nov
agreeing, however, that a moticn to intervene would be.
timely if £iled now. :

The parties shall =not attempt to influence any
evecutive agency of the United States to take =@
particular position regarding subordinaticn in aay
Company FERC licensing or <relicensing proceeding
pending implementation of this Rgreement.

- +* .I. -
Legislative Prodgram

The partiesyagrese to propose and support the following

legislation to implement this Agreement:

A

Frnactment of Public Interest Criteriz as set forth in
Txhibit 1 attached hereto.




i

b

Company's Water R

Funding
Basgin g&
hereto.

Estahlishment of an effective water marketing system.

Funding for thydrologic and economic studies, as set
forth in Exhibit 3 attached hereto.

Aliocation of gains upen sale of utility property 2s
set forth intExhibit 4 attached hereto.

ons ton  IPUC Jurisdicticn as set forth in
5 attached hereto.

Rulemaking |and moratorium authority  for  Idaho
Department ¢f Water Resources generally as set forth
in Exnibit 8.attached hereto.

ght

-

state and Company agree that Company's water right

shall Dbe as. follows (Bracksted names used pelow refer to
Company projects)i _ !

A.

State water . Licenssa umbers 36—2013 (Thousand
Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471
{Upper Malad), 36-2018 (Clear Laks), 36-202¢ (Sand
Springs), 02-2037 (Upper Salmon), 02-2001A, 02-200138,
03-205%, 02-2060 (Lowsr Salmon), 02-2064, 02-20635
(Bliss)., 0z—-2056 (Twin Falls), 02-20386 {Shoshone
Falls), 02-2032, 02-4000, 02-4C01, and Decree Number
02-0100 (Swan Falls) entitle the Company to an
unsuhordinated right of 3500 c.f.s. average daily flow
from BApril 1 to Octcber 31, and 5800 c.f.s. average
daily flow from November 1 to March 31, both to be
measured at the Murphy U.S.G.S. gauging station
immediately  below Swan Falls. These flows are not
subject to depletion. The ¥Murphy gauging station is
1gcated at ~latitude 43° 17" 31", Longitude 118° 25'
12", in NWL/4NE1l/48El/4 of Section 35 in Township 1
South, Renge 1 West, " Bolise Meridian, 2da County
Hydrologic [Unilt 17030183, on right bank 4.2 miles
downstream from Swan Falls Power plant, 7.5 miles NE
of Murphy, at river mile 433.5.

vhe Company 1is alsc entitled to use the flow of the
Snake River at its facilities to the extent of its
actual beneficial use but nct To exceed those amounts
stated in. State Water License Numbers  36-2013
(Thcusand Springs), 37-2128 & 37-2472 {Lower Malad),.




b

i

Ly
13

[

ke}, 3&-2026

37-2471 (Upper Melad), 36-2018 (Clea .
1 ., 02-2001%,

(Sand  Springs),02-2057 {(Upper  Balmor

02-20018, 02-2055, 02-2080 (Lower Salmony, 02-2064,
§2-2065  (BYiss), 02-2056 (Twin Falls), 02-2036
{Shoshone F?lls), p2-2032, 02—4000, 0z2-4001, and
Decres Number 02-0100 (Swan Talls), but such rights in
excess of the amounts steated in  7{(a) shall  Dbe
subordinate [to subseguent beneficial wupstream uses
upon approval of such uses by the State in accordance
with State law unless the depieticn viclates or will
violate paragraph 7(A). Company retains its right to
contest =zny ‘appropriation of weter in accordance with
State law. & Company further ratains the right o
compel State to take reascnable steps to insure the
average daily flows cstablished by this Agreemeni 2T
+he Murphy DU.5.G.5. gauging stastion. aAverage daily
flow, as used herein, shall be based upon =ctual flow
conditions: thus, any fluctuations resulting from the
operation of  Company facilities shall not De
considered in - the calculation of the minimum daily
stream flows set forth herein. This paragrapn shall
constitute a?subordination condition.

3

3o

The Ccompany's rights listed in paragraph 7{A} and 7({B)}
are also subordinate to the uses of those perscns
dismissed from BAda County Case No. 81375 pursuant to
the contract executsd between the State and Company
implementing the terms of T.C. §§ 61-539 and 6€1-540C.

The Compaany's rights listed in paragreph 7(&) and 7({B)
are alsoc subordinate To those persons wiho have
beneficially used water prior to October 1, 198¢, zand
who have filed an applicaticn or claim for said use by
June 30, 1885. : - '

Company’s &bility to purchase, lease, own, OF
otherwise acquire water from SOUrCES upstream of . its.
power plants and coavey it to =and past 1ts power
plants below Milner Dam shall not be limited by this
agreement. L. Such flows shall  be considerad
fluctuations resulting from operation of Compan
facilitles. T .

Upon implementation of this BAgreement, State and
Company shall consent to entry of decrees in 2Ads
County Civil Case Nos. 62237 and 81375 that describe
rhe Company's water right as provided in paragraphs
7(2) through 7(E).




10.

1i.

Damages Waiver

Company walves. any claim against the State or its
agencies for compensation or damages it may have or that
may arise from any diminution in water available to Company
st its facilities as a result of this agreement. Company
waives any claim fof compénsation or damages from any use
approved by the state in accordance with paragraph 7B.
Cempany retains its right to seek injunctions,
compensation, damages, OF "orher relief frem any future
appropriator, as defined in paragraph 7(BEj, whose use of
water viclates or will violate the Company's water right of
3900 c.f.s. average daily flow from Rpril 1 to October 31,
and 5600 c.f.s. average dally flow from November 1 to March
31, as measured atithe Murphy geuging station, and alsc
retains its rights fagainst the state and its agencies as
set oubk in pa:agraph;?(B}.

rroposed 1180 Contract

The parties acknewledge that the Governor and the
Company have finalizeéd the terms of a contract thabt would
implement the provisions .of -Senate Bill 1180 of the First
Regular - Session cf.. the Idaho Legislature, presently
codified as §§ 61-535 and £1-540, Idaho Code which is being

executed on this date.

Agreement Not An Admission

T

The parties agree that this Bgreement represents an

"attempt to compromlse pending litigation, and it shall not

be considered an admissicn, waiver, Or abandonment of any
issue of fact or. law by any party, and no party will assert
or contend that paragraphs 7, 8, and 1l have any legal
effect until this Agreement 15 implemented by the
accomplishment of the acts described in paragraph 13.

seatus of Stakte Waker Plan

State and Company agree that the resolution of
Company's water rights and recognition thereof by 3State
together with the Idaho State Water Plan provide a sound
comprehensive plan ‘for the management of +the BSnake River
watershed. Thus, - the parties acknowledge that this
Bgreement providesy a plan best adapted to develop,
conserve, and utilize. the watar resources of the region in
the . public  interest. Upon  implementation of  this
agreement, State and Company will present the Idaho State
Wwater Plan and this document to FERC as a comprehensive
plan for the managenent of the Snake River Watershed.
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Regulatory Aopﬁoqéls

wWwithin 43 days cof the ewecution of this ZLZgreemsnt,
Company shall £file zppropriate pleadings or other
documents with the Idaho Public Utilitles Commission
(IPUC), to "obtain an order determining that the
execution and implementation of this Agreement is in
the public finterest, and does not constitute an
2handonment, - relinquishment or <transfer of utility
property. Such pleadings or other documents shall
also provide that the order shall state that any

effect upon rthe Company's hydrc generation resulting
from execution and implementation of this Agreement
¢hzll not bhes grounds »now OF in the future .for a
finding or an order that the Company's rate Dbase or
any part thereof is overstated or that any portion of

its electrical plant in service is no longer used and
useful or not deveoted to public service, nor will such

.

-@ffect. upon the Company’s hydro generation "be grounds -

for a finding .or an order reducing the Company's
present or future revenue requirement or any present
or future rate, tariff, schedule or charge.

In the event the IPUC does not dissue an order
zcceptable to the parties, the parties will seeX
appropriate remedial legislation.

i. Within forty-five (43) days of the exacuticn of |
this Bgreement, the Company shall file with FERC
a request for a declaratory ruling that the
implementation of this sgreement  assures &
sufficisat supply of water for -Project Numbers
1975 (Bliss), 2061 (Lower Salmon), 2777 (Upper
Salmon), 2035 {C.J. Strike), 2778 ({Shoshone
Falls), 18 (Twin Falls), 2728 (Upper and Lower
Malzad), and 503 (Swan Falls).

1i. Within ‘forty-five (43) deys of implementation of
this Agreement, the Compeny shall submit this
agreement end the consent decree to FERC in the
proceedings for relicensing of Project Numbers 18
{Twin Falls), and 503 (Swan Falls) and the State
and Compsny shall reguest that FERC recognize
this Agreement as a definition cf the Company's
water rights in those proceedings.

When any project 1listed in (i)  herecf 1is
hereafter due for relicensing proceeding, Company

[l
i
]
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shall -submlL, this Agreement to FERC in the
relicensing proceeding, and the State and Company
shzll recquest that FERC recognize this Rgreement
zs a definition of the Company's water right ia
those proﬂeeawnqs

The Governdr.and Attorney General on behalf of the
State and its agencies shall seek intervention in
support of the Company's efforts before the IPUC and
FERC, and :shall actively support the issuance of
acceptzble jorders Dby both Commissions, and shall
provide authorized witnesses to testify in the
m*oce¢GWnﬂs>at the request of Company.

Company sﬁalT if necessary, file approprizte
pleadings or other documents with the Public Utility
Commissiocner of Oregon for an order similar tTe theat
stated in paragraph 12{n). such filing, if necessary,
shall be Jdone within . forty-five (45) days of the

-execution of this Agreement. =~ °

13. Conditions on Effectiveness

A.

The provisions of paragraphs 7, 8, and 11 shall not Dbe
binding and effective until ezch of the following
conditions have been implemented:

i. Amendment of the State Water Plan to implement
the provisions of Exhibit §;

ii. Foactment of the legislative program ocutlined in
paragrzph &;

1341, Issuance of =an appropriate order by IPUC as set-
ferth ; in paragraph 12(R), or enactment of
aaaromrzate legislation by the State of Idahc, as
set forth in Exhibit 5;

iv. Issuange of an appropriate order by FERC In =
form s&cceptable %o the parties as set out in
paragraph 12(B)(i}; '

V. Dismissal with oprejudice of the proceedin
pending before the IFPUC in Case No. U-1006-124;

vi. Issuance of an appropriate order by the Public

Utility Commissicner of OQregon if Company has
requested one; and
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vii. Enzctment by the State of Idzheo of subordination
legislation, as set forth in Exhibits 7R and 7B

attached to this Agreement,

Tn the event any of these conditicns are not imple-
mented, or should this Agreement be rerminated as pro-
vided in paragraph 16, then this Agreement shall be
wold. I

Authority of Department of Water Resqurces and Idaho Water

Resource Board Not Lffected

This Agreement shall not be construed to limit or

jpterfers with the authority and duty of the Idaho
Department of Water Resources or the Idzho Water Resource
Board to enforcerand administer any of the laws of the
state which it is;autho:ized to enforce and administer.

15. Waiver, Modification or Amendment

No waiver,-i

~modificatiorn, cr amendment of  this
Agreement or of any covenants, conditions, or limitations
herein contained Fshall ke wvalid unless in writing duly
executad by the parties and the parties further agree that
the provisions of this section may not he waived, medified,

or amended exceptras herein set forth.

16. Termination of Contract

17, Subsegquent Chanqeé In Law

1g2.

T

This Agreement shall terminate upon the failure <o

satisfy any of the conditions stated in paragraph 13. The

ies shall meet on May 15, 1985, to determine if the

contract shall be?continued or terminated.

the parties. £

This Agreement 1s contingent upon certain enactments

of law by the State and action by the Idaho Water Xesource
RBoard. Thus, within this Agreement, reference is made to
state law in defining respective rights and obligaticns of

parties. Therefors, upon implementation of  the

conditions contained in paragraph 13, any subseguent final
ordar by & court of competent jurisdiction, legislative
enactment or administrative ruling shall not affect the
validity of this Agreement.

1

Successors . T

- AT T . . -

The provisions of this Agreement shall bind and inure

"

to the benefit of the respective SUCCESSCIS and assigms of
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9. Entire Acresment

This Agreement sets forth zll the covenants, promises,
provisions, agreements, conditions, and undarstandings
between the partlies and there are no covenants, provisions,
promises, agreements, conditions, or understandings, either
oral or written between them other than are herein set
forth.

-

20. Effect of Section Headings

The section headings appearing irn this Agreement are
not to be construed as interpretaticns of the text but are
inserted for convernlence and reference only.

21. Multiple Originails

]
5
I

This Agreesment is executed in quadruplicate. Each of
T ar ginzl signature of ch

four (4) Agreements with an or
ty shall be an’ original.

o

. ~the
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IN WITNESS WHEREOY, the parties have evecuted this
Agreement at Boise, Ifilaho, this 2473 day of Cngiéig: 98
+ .

-
i
i
P

i : IDAHO POWER COMPANY

BYi(”X;>\CLAJkL/DC§ %%[“*4*1

STATE OF IBAHO

By .
FUHN V. EVANS T MES E, BRUCE “
Governor of the P , Chairman of the Bozrd
State of Idzho O . and Chief Executive

i Cfficer

By

JIM JONE \ :
Attorney General of the
tate jof Idahﬁ i
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(Seal of the State of Idaho)

TETE T. CENARRUSA
Secretary of State

{Corpcrate Seal of
Power Company)

O : ?é;2!22%z;§éﬂvﬁé(‘bug‘

Secretar f Idaho\ Power

paul L. Jaufegui, as secretary of Idaho Power Company,
= Maine Corporation, hereby certifies as follows:

(1) That the . corporate sezl, or facsimile thereof,
affixed to the instrument 1is in fact the seal of the
corporation, or & true facsimile thereof, as the case may be;
gnd ]

]

(2) That any officer of the corvoration executing the
instrument does in fact occupy the officizl position indicated,
that one in such position is duly authorized to execute such
imstrument on behalf.of the corporation, and that the signature
of such officer subs¢ribed thereunto is genuine; and

(3) That the execution of the instrument on behalf of
the corporation has peen duly authorized.

In witnesst whereof, I, PRUL L. JAUREGUL, as the
secretary of Idaho [ Power ~Company, & ¥Maine corporation, have
executed this certificate and affixed the ?eal of Idzho, Power
Company. 2 Maine Ccrporation, on this ;25ia day of Cﬂif;éft

L er 2T b

f

-~ Paul L requl i
' Secretfary of Idaho/Power Company




' OF THE STATE OF IDRZHO

ETE T. CENRRRUSAE, as Secretary of State of the State
of Idaho, hereby certifies as follows:

1. That the B8tete of Idahc sezl, or facsimile
thereof, affixed to the instrument 1s in fact the
seal of the State of Idaho, or 2 true facsimile
thereof, as the case may be; zand

2. That ‘the officials of +the State of Idahe
executing the Instrument do in fact occupy the
official positions indicated, that they are duly
authorized to execute such instrument con behalf
of thel State of Idzhe, and that the signatures of
such officials of the State of Idasho subscribed
'1‘_1:1:3?"&11"‘11‘“Q are C;:Lwngf and ' R

oo S WS A LAl _

3. That the executicn of the instrument on behalf of
the State has been duly suthorized.

]
H

IN WITNESS WHEREQOF, I, Pete T. Cenarrusa, Secretary ox
te of the State of Idaho, have executed this Certifil C‘#c and
d the seal o©f the State of Idaho on this -* day

M.L‘LY_' is84.

ETE T. CLWP&QLISH.
Secretary of State
State of Idaho

STATE Or IDAHO

Ccounty of Ada

Ca this é!féf,’day of é%ﬂm , 1984, Dbefore me, 2

Notary Fublic, in 2nd for said County and State, personzlly
appeared JAMES E. [BRUCE, and PAUL L. JRUREGUI, known or



identified to me Jto be the President and Secretary,
respectively, of Iégﬁo Power Company, the corporaticn that
executad the foregoling ingtrument, and acknowledged to me that
such corporation exﬂcgfg@ the szme.

IN WITNZSS WHEREOF, I have hereunto set my hand a_nd

affixed my official §ezal the day and year in this certifil
first zbove written.

A

L

¥ PUBLI
Res;d“mg at

STATE QOF IDAHO .o I e
)f_ 58.
County of Ada )’

On tdWSgikiﬁéidaj of 52229922; 1584, hefore me, =2

Notary Public, in and for sald County and State, perscnally
aoneared JOﬁ\ V. EVANS, known or identified to me to be the
Governor of the Statﬂ of Idzho; JIM JONES, known or identified
to me tc be the Attorney Gensral of the Stats of Idaho; and
PETE T, CENARRUSA, knbwn to me to be the Secretary of the State
of Idaho; znd acknowledged to me that they exscuted the same.

IN WITNESS WHEREQOF, I have hersunto set my hand and
affixed my official seal the day and yesr in this certificate
first sbove written. . : .




LEGIS?L}‘«.TURE OF THE STATE OF IDAHO

Forty-eichth Legislature First Regular Session — 19853

AN ACT

RELATING TO WATER "RIGHTS FQR HYDROPOWER DPURPOSES; AMENDING
SECTION 42-203, IDREC CODE, BY MAKING CERTAIN ORGANIZATIONAL
CHANGES AND BY PROVIDING FOR THE MAILING COF NOTICES TO PAID
SUBSCRIBERS: AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY TH=
ADDITION OF 2 NEW SECTION 42-203C . TC PROVIDE THAT TkRE
DEPARTMENT SHALL CONSIDER DPUBLIC INTEREST CRITERIA WHEN AN
APPLICANT’S APPRCPRIATION WOULD SIGNIFICANTLY REDUCE THE AMOUNT
OF WATER AVAILRBLE FOR A SUBORDINATED POWER USE; AND AMENDING
CEAPTER 2, TITLE 42, IDAHO CCDE, BY THE ADDITION OF A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PERMITS I8SUED PRIOR TO TEIS ARCT'S' EEFFECTIIVE DATE.

Be It Enacted by the‘;Legisla.ture of the State of Idzho:

SECTION 1. That Section 42-203, Idaho Code be, and the same is
hereby amended to read as follows:

42-203. NOTICE IJPON RECEIPT.QF APPLICATION -- PROTEST --
SEARING AND FINDINGS —-— RAPPEALS. @ ddd &F¢éy v pdsddde/
dggidvdl  ddd  Siiedtivé  dddé i ¥EIS  dedvidd/ (1) Uvpon
receipt of an application to appropriate the waters of . this
state, the dJdepartment of water resources, shall prepare 2
notice .in such form as. the department may prescribe,
specifying: (a) theé number of the application; ddd {b) <the

i

B




dars of . filing thereof/; (c)} tne =neme and post-offics
address of the appl {cant/ (&) the source of the water
supply/; (e} the amount cf wat to bs e £

(e} - amou ! ter 2
in  general the nature of the proposed U
approximate location iof the peint of diversion/ ¢ _ )
point of use/. The :devartment shall also stateigg in sa
notice that any protest agsinst the approval ©
application, 1in form, prescribed by the department, shs
£iled with the department within ten (10) days from the last
gdate of publication of such noctice.

Rivi
o
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(2) The director of the department of water resources
shall cause the notice to be published in & newspaper printed
within the county wherein the point of diversion lies, or 1in
the svent no newspaper is printed in said county, then in 2
newspaper of generzl icirculation therein. When the application
Proposes g diversion in excess of 20 c.f£.5. or 2,000 acre feet,
the director shail cause the norice to be published in the
newspaperis) Sufficient to zchlieve statewide circulation. This
Torice shall be published af least once =z weex for two (2}

successive weeks. L -

(3) The director . of the deparfment shall causge 2 CORY of
the motice of application tc be sent by ordinary mall to any
Derson who reguests 1n writing to receive any class of notlces
of  application end’ who pays  an annual malling fee &S

established DY departinental __:ecrulai:ion.

(4) Any person, Eirm, association or corporation concerned in
any such application imay. within the time allowsd in the notice
of application, file with said . director of the
department of water ;.resourcss @# written protest sgainst-the
approval of such application, which protest shall state the
pame and address of protéstant and shall be sicned by him or by
his =gent or attorney and shall clearly ~set forth R=is
objections to the approvel of such application. Hearing upon
_the protest so filed. shz1ll be held within sixty (60) days from
the date such protest 1is received. Notice of this hearin
ghall be given by mailing notice not less than ten (10) days
before the.date of hearing and <shall be forwarded to both the
applicent and tThe protestant, or protestants, by certified
mail. Such notice .shall state the names of the applicent and
protestant, or protestants, the time and place fixed for the
hearing =nd such other information as the director of the
department of water rosources may deem advisable. In the event
that no protest is filed, then +he director of the department
of water resourcesirmay forthwith eapprove the application,
providing the szame in all respects conforms with the
requirements of this chapter, and with the requlaticons of the
department of water resources.




{3} 8uch hearing !shall be concducted in accordanc with th
prov 1si0ﬁs of secticn 42-17012{1) and (2}, Idzhe Coma. The
director of the depa % ent of water resources shall £find and

qeuermlne from the e¥ ence presented to what use or usss the
water sought to be anbvopr° ated can bes and are intended to be
applied. In eall .ﬁpplacatlous whether ©protested or not
protested, where the; proposed use is such (al) that it will
reduce the quantity [of water under ew15L1ng water rlgnts, or
(b?) that the wauer; supply itself is insufficient for the
purpose for which it is <oughL to be appropriated, or {c3)
where it appears to.the sat isfaction of the department that
such application is not made in good faith, 1s made for delay
or speculative purposzes, or (é4) that the applicant has not
sufficient LﬁpaDCLailresources “with which to com§lete the work
involved . therein, or {e3) that it will conflict with the
local public interest, where the local public Interest is
defined as the affairs of the people in the areaz directly
affected . by the Dbroposed use/; E£The director of the
department of water resources may reject such application and
refuse issuance cf 3l perm therefor, or may partially approve
and grant - a permit £or 'a bumleL 1848 quantity of water “than
applied ‘far, or mﬁy "grant permlt vupon “conditions. The
provisions of this section shall apply to any boundary stresm
between this and any. other state in 2ll cases where the waterx
sought to be app *'C}tnﬁa.t:e*‘1 ‘has 1its source largely within the
state, irrespective .of the location of any propossd power
generating plant. —

{6) Any person or _cerporation who has formelly appeared at
the hearing, §¢6797dd aggrieved by the judgment of the
director of the . departmeat of water resources, may seeXk
judicial review ther eo“ in accordance with sectiom 42-1071R{4),

Iidaho Code. e

SECTION 2. That Chapter 2, Title 42, Idzho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
to be known and designated as Section 42-203C, Idaho Code, and
to read as follows: %

42-203C. PUBLICL_INTEREST DETERMINATION -— CRITERIAR —
WEIGHT — BURDEN OF PRCCF.

(1) If &an applicant intends to appropriate water which is
or may be avalleble for appropriation by xeason of e
subordination condition applicable to & water right for power
purpeses, then the directer shall consider, prior to approving
the application, Lhﬂrchterla established in sectilon 42-2033,
and whether the Dronosed use wouWC significantly reduce,
individually or CLrulatlvelv with othe uses, the amount of
water available to the holder of 2 wa ter right used for power
production and, if go, whether the proposed use is in the
public interest. . oo o




(2)(&)

purposes of

(i) <=he poten tza? benefits, both dirsct and indirect, that
the proposed use would provide to the state and local
ecanomy; B

(ii) the economic impact the proposed use would have upen
electric utility rates in the State of Idaheo, zand the
availability, foreseeability &nd cost of slternative
energy sources to ameliorate such impact, to the state
and loczal ecconomy;

(iii) the prowoLlon of the family farminc tradition
(iv) the ©promotion of full economic and multiple wuse
develcpment [of the water resources of the State of
F

Idzho; !

(v) hether tha’prooosed develicpment camfc:m To a staged
. .~ development Dollcy of up to 20,000 acres per year or

1

=

¥
80 000 acres in aay four-year DeTlOd in the 8nake
River Basin ‘@bove the Murphy gauge.
No single factof "enumerated ebove shall be entitled to
greater weight Dby _ the directer in arriving  at this
determination. -

(b} The burdan of proof under this section shall be on
the protestant.

SECTION 3, That Chepter 2, Title 42, Idaho Ccde, be, and the
szme is hereby zmendsd by the addition thereto of a2 NEW SECTION
to be Xknown and d851gnatee 28 Sectlon 42-203D, Idaho Code, and
to rezd as follows:

42-203D. REVIEW OF PERMITS — CPFORTUNITY FOR EEZARING. The
department shall review all permits 1ssued prior to the
effective date of. this secticn, except to the extent & permit
has been put to beneficial use prior to July 1, 1985, <o
determine whether they comply with the provisions of chapter 2,
title 42, Idaho. Code. If the departnent finds that the
proposad use does not satisfy the criteriz of chapter 2, title
42, Idaho Code, then the department shall either cancel the

pern*t or impeose the. conditions reguired to bring the permit
into compliance with chap;er 2, title 42, Idaho Code. If the
department finds that the permit . satisfies the criteria
established by chapter 2, title 42, Idzho Code, then the
department shall enter an crder continuing the permit.

1




The departmentc 211 provide an opportunity for hearing in
sccordance with sectien  1701E, title 42, Idsho Code &nd
sections 5209 through 5215, title 67, Idaho Code, for each
holder of a permit that is either cancelled or made subject to
new conditions. .

e
I
[
I
. . e T T - - .
:
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Forty-eighth Legislat@re .. First Regular Sesslon - 1885
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P AN BCT

RELATING TO THE ADJUDICATION OF WATER RIGHTS, ARMENDING CHAPTER
14, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION
42-1206A PROVIDING FOR THE COMMENCEMENT OF AN ADJUDICATION
OF THE WATER RIGHTS OF THE SNARKE RIVER BASIN; AMcNDING
SECTICON 42-1414, IDAHO CODE, TO MODIFY THE SCHEDULE OF FEES
FOR FILING A NOTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION
DROCEEDING BND PROVIDING A PROCEDURE FOR COLLECTION OF THZ
FEES; AMENDING CHRPTER 17, TITLE 42, IDRHC CODE, BY THZ
ADDITION OF 2 NEW SECTION 42-1777 PROVIDING FOR ThHE
CREATION OF THE WATER RESQURCES ADJUDICATION RCCCOUNT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF IDRHO:

SECTION 1. That Chapter 14, Title 42, Ideho Code, be, and ihe
sam2 is hereby emended by the addition of z NEW SECTION, to be
known and designated ‘&s- Section £2-1406A, Idaho Code, and to
read as follows: e o :

£2-14062. SNRKE RIVER BASIN ADJUDICATION - COMMENCEMENT .

(1) Effective management 1in the public interest of the waters
of the Snake River.. Basin reguires that a comprehensive
determination of the ‘nature, extent and priority of the rights
of all users of surface and ground water from that system be
determined. Therefore, the director of the depaertment of water
resources. on or after-July 1, 1985 shall petition the district
court of Ada County to commence an adjudication of the water
rights of the Snake River Basin either through initiation of &
new proceeding or the enlargement of an ongoing adiudication
procesding., The petition shall describe:




{2} the boundaries of the entire system within the state
ro be.adjudicated;

(b) the boundariés of any hydrologic sub-basins within the
systen for which fhe director intends to proceed separately
with respect to the =zctions reguired or autherized to be
taken pursuant to sections 42-1408 througn 42-1413, Idahe
Code; and 7 ‘

(c) the uses of water, if any, within the system that are
recommended to belexcluded from the adjudication proceeding.

{2) Upon issuance of én order by the district court which:

{a) authorizes the director t¢ commence an investigation
and determination of the various water rights existing
within the system;

il

{b) defines the system boundaries;
-(c) defines -the .boundaries of any nydrologic sub-basins
witnhin the system for which proceedings may advance
separately pursugnt to sections 42-1408 through 42-1412,

idaho Code; and _

(a) defines any uses of water excluded from the
adjudication procgeding;

the adjudication shall proceed in the mamnner provided Dby the
provisions of chapter 14, titie ¢2, Idaho Code, with the
exception of sections;42-1405 and 42-1407.

SECTION 2. That section 42-1414, Idzsho Code, be, and the same
is hereby amended to read as follows: ‘

42-1414. FEES FOR FILING NOTICE OF CLRIM -~ In order to
provide an adeguateiaand eguitable cost—sharing formula for

financing the costs of eadjudicating water rights Tthe
department of water resources shall accept no notice of claim
required under the provisions of sectlen 42-410%, Idsho Code,
uniess such notice of claim is submitted with = filing fee
based upon the QUAREIEY o7 vdEsy ¢ldifdd yHI¢K §H4YY B¢
ddsdrited di  ¥Hg ddnd Bdsid  ds tHe  fdd Iy filidd id
Avplidddidad f4Y d ?éiﬁli te ???fé?iiété g pBli¢ wifeds 41
THie stifd 4% previddd 1d gédiigd 474771 14dHS 04dd/ giddsy
gRdy v $Udi ¢ldin I Jd ¢dddddiidd YifE 4 ¢diéd ¥idnt
dddplisidd pusdddy ¥4 4 vdlid peérmif ¢r Jidéddd gréfidusly
Jdgdyed By (¥ depdrymedy ¢f wdfey i@ﬁiﬁiéﬁfﬁiiéﬁ gr d vdids
YigHy yRidH Hds preYigusly Bédd ddjudiddved Y 4 sidig ¢
gaderdY ¢oury/ iHsé ¢liigddi $HdYY PpdY 4 fi1idd §é¢ ¢f Jdly




Fa -

vad agrrdys (§19/99) [fee

sehadule set forth below. Failursg
tn pay the wvariablel water use fge i3 zcoordznce  with the
Timetaple provided 0511 be ceuse for the cepartment to reject
and return the mnotice of “isim To the claimabf. PgYided/
Hageved/ tRdL #é f1113g fe¢ sHdll Bé Jedqiired with €3y idiige
g7 d¢1gin yidd pigdegdidds f4¢ ddiydiddgidd iy IYiggd  sudh

dTaiF werd YRdér iy vHed fHis i¢¢]

19717 vd¢ ¢dddied/

gudpids
The fes scheduls set farth below zpplies

133/ Ldds di

to adijudigaticn croceedings commenced

or enlarged on

or eafter

Julvy 1, 1985 and 7~ agijudication

proceedings for

which &

proposed finding of

water rignts has not been filed

with the

T

appropriate district court by tne department of water TesouUrCes

pricr to July 1, 1985
R, Fiat fee per‘Cleim filed:
1. Claims for domestic and/or stock—
watering ricnts . . . . . . .$25.00
i ’ -
2. Claims for zli other rights. . . . . . .550.80
“B. 'Additionalmv§riable water use fee for each claim filed:
1. Irrigation use: $ 1.00 per acre.
2. Power: $ 25.00 per c.f.8.
3. Rguaculfure: $ 10.00 per c.f.s.
4. Municival, Industrieal, Commercial, 7
Mining, Heating, Cogling: §100.00 per c. s,
5. public: $100.00 per c.f.s,
6. Miscelldneous flat fee only.
C. Payment of & varisble water use fee of more then
$1,000.00 may Dbe sarqéarout.over as many as_five annuel equal
vayments with 10 parcent ~ interest zccruing on  toe unpaid
balance. A1l fees collected by the deparcment pursuant to this
section shall be placed in the waiter resources adsudication
account established by section 42-1777, idaho Code. B
gECcTION 3. That Chapter 17, Title 42, Idaho Code, be, and the
same is bereby amended by the addition of NEW SECTION, tg be
xnown and designated: .as Section 42-1777, Idaho Cocde, and to
read as follows: .
£2-1777. WATER 'RESCURCES ADJUDICATION RCCOUNT. - A watar

resource adjudication account

in the =agency asset fund. Fee

is hereby crezted and estahlished
moneys i

in +the eaccounk




are to be utbilized ﬁg the department o¢f weaber rgsources, upon
eppropriation by the . legislature, to pay the costs of the

department attributable to the Snake River Basin adjudicstion

provided fox by sectipn’ 42-7406A, Idaho Code.

The state treasurer is directed to invest all
account. 211 interést or other Iincome accruing
investment shall accrue to the account.

i
.

moneys in the

from such
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. © AN ACT
G MONEYS TO THE CFFICE OF THE GOVERNOR FOR THE
= FINANCIAL MENAGEMENT, FOR FISCAL YEAR 1986.

Be It Enacted by the Legislature of the State of Idaho:

ADPPROPRIATIN
DIVISICON C

SECTICN 1. Wnara is hereby approprizted to the Office of
the Governor from the gepefal account the emount of $200,000 to
ba used for the purpose of conducting hydroleglc and sconcmic
studies of the Snake River Basin. A technicel v1sor¢
committee named by the Governor shall oversee the studies.
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LN ACT

1
|
r

EMENDING CHAPTER 3, TITLE &1, IDRHO CODE, BY THE ADDITION OF 2
NFEW SECTION 61-502B TO PROVIDE THAT GAIN UPON SALE 0 A
TURLIC UTILITY'S WETLQ RIGHT SHALL ACCRUE IC THE BENEFXIT O
THE RATEPAYERS. L

Be I+ Enacted by the Legislature of the State of Idsho:

(2]

oTION 1 - That Chepter 5, Title 61, Idaho Code, be, =and the

SECT

came is hereby amended BY the addition thersto of & NEW
SECTION, to be kﬁownpand designated as Section 61-5023, Idabo
Code, and to read as foTlows

61-5028. AL!_OCATIOW or' CAIN UPON SRLE OF WATER RIGET.

The gain upon sa}e of a Publ’C utility's water right used
for the generation of electr1c1ty shall accrue tc the beneflt
¢f the raLepayers S
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-MEMORANDUM

PROPOSED LEQISLATIGN%RELATING TO UTILITIES COMMISSION AND ITS
JURISDICTION TO REVIEW REVENUE REQUIREMENT AND QTHER RFGULATORY
IMPLICATICNS OF SWANFALLS COMPROMISE.

SECTION 1 -- FINDINGS AND STATEMENT OF PURPOSE.--After
hearing testimony from the Office of the Governor, the Office
of the Attoerney Genera} the Idzho PubTlic Ut1]111es Commis—
sion, the Idaho Department of Water Resources, the Idaho
Water Resources Board, the Idaho Department of Fish and Game,

other governmental ﬁLTtTEb and other interested groups and
individuals of the State of Idaho, the legisiature hereby
finds that while port1ons of the testimony differ, the
[describe the settlement and stipulation] is in the pudblic
interest for all purposes, including but net limited to, ald
purpeses under the Public Utilities Law, as amended.

Implementation of the settlement will resolve cantinuing
controversy over electric utility water r1ghts in the Snake
River Basin above Murphy U.S.G. S gaging statien. That
controversy has rendéred the amount of the water available
for hydropower uncertain, thus placing at risk both the
ava11ab1§1ty of Tow-cost hydropower to the ratepayers and the
state's ability to manage an increasingly scarce resource.

This settlement balances all of the parties' concerns and
insures that ex1st1ng hydropower-generating facilities will
remain useful, that'ratepayers will not be burdened with
gxcessive costs, and that availability of water for
additional domestic,  manufacturing, and agricultural uses

will judiciously expand

SECTICON 2 -- PUBLIC UTILITIES COMMISSION--JURISDICTION. --The
Idzho Public Utilities Commission shall have no jurisdiction
to consider in any proceeding, whether instituted bafore or

after the effective date of this act, any issue as to whethar

any electric utility, (including Idaho Power Company}, should
have or could have preserved, maintained or protected its
water rights and hydroelectric generation in a manner incon-
sistent with [describe the settlement and stipulation].

SECTION 3 -- IPUC--EFFECT OF AGREEMENT.--In any proceeding
before the Idaho Public Utilities Commission, including but
not limited to a procesding in which the commission is
setting or reviewing the revenue requirement of any electric
utility (including Idahc Power Company), the commission shall
accept—as reasonzhle. and in the public interest for all
purposes, the [describe the settlement and stipulation],

" including without Timitation the effects of implementation of

such [describe the seitlement and stipulation] on the
utility's revenue requirements and hydroelectric generation.




SECTION 4 =- EXEMPTION.--Implementation of ths { ]
¢hall not constitute a szle, assignment, conveyance or
tyransfer within the meaning of §§61-327, 6£1-328, 61-32%,
§1-330, and 81-331; I.C., to the extent anmy of those sections

may apply.




PEEHIBIT 6
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The executive branch of the State of Idaho and the Idaho

Power Company agres to recommend thet the following positions
he incorporated into policy 32 of .the state water plan.

1.

The minimum daily flow at the Murphy gauging station shouid
be increased to 3,900 c.f.s. from April 1 through
October 31 aznd to 5,600 c.f£.s from November 1 o March 31.

The minimum daily ‘£low at the Milner gauging station ghall
remain at zero c.f.s. .

New storage projects upstream from the Murphy gauge should

‘only be approved; after 1it-is ~determined that existing

storage above Murphy is fully utilized.’

The Idaho Water Resource Board should consider reserving z
hlock of water for future DCMI DUrposes.

There should be jan express recognition of the eadverse
effocts of diver€ions for storags from the mezinstream of
the Snake River betwesn Milner and Murphy on hydéropower
production from November 1 to March 31. In this regard,
approval of any new storage proiects that contemplate the
diversion of water during the November 1 to March 31 period
from the mainstrezm of the Snzke River between Milner Dam
end Murphy Gauge! should be coupled with provisions that
mitigate the impzct such ‘depletions would have on the
generation of hydropower.

[The parties are proposing a policy which is neutral on the
question of whichi Company facilities should be considered
in mitigation decisions. At any later time <the Board
considers that question, the parties reserve the right to
take any position they deem appropriate.]




LEGIS&ATURE OF THE STATE OF IDAHC

Forty-eighth Legislat;ze ,  First Regular Session — 1883
IN THE
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BY
23 ACT

AMENDING CHAS®TER 2, TITLE 42, IDRHO CODE, BY THE ARDDITION OF
WEW SECTION 42-203B, TO PROVIDE THAT THE DIRECTOR OFf . TH:
DEBARTMENT OF WATER] .RESCURCES SHARLL FHAVE THE RAUTHCORITY
SURORDINATE RIGHTS GRANTED FOR POWER PURPQOSES TO SUBSEQUEN
TPSTREAM RIGHTS, ANDITO LIMIT PERMITS (R LICENSES GEANTED FOk
DOWER PURPOSES TO A SPECIFIC TERM.

bl o

= e
=1 O b

)

Be It Enacted by the{;egislatu:e of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idzho Code, Dbe, and the
came is hereby amended by the addition theretc of a NEW
SECTION, to be known and designated as Section 42-2038, Idszho
Code, and to read as Zollows: :

42-2038. AUTHORITY TO SUBORDINATE RIGHTS — NATURE OF SUBORDI-
NATED WATER RIGHT RAND AUTHORITY TO ESTRBLISH A SUBCRDINATION
CONDITION —-— AUTHORITY TO LIMIT TERM QF PERMIT OR LICENSE. The
director shall have, the autbority to subordinate the rights
granted in a permit or license for power purposes to subssguent
upstream beneficial idepletionary uses. A subordinated water
right for power use does not give rise to any claim against, or
right to interfere ¢with, the holder of subssquent upstrezm
rights established pursuant to state law. The director shall
also have the authority to limit a permit or license for power
purposes to a specific term.




SECTION 2. Thisg #n 1icenses which have
alrezdy been issu date of this Act.

SECTION 3. An emergency gxistifg therefor, which emergency is
hareby declared to exist, this Act shall be in full force and
gffect on and after 1ts passage and approval.




& .- - - T Exhibit 7B

Section 1:

e

1. The legislature finds and declares that it is in the
public interest to specifically implement the state’s pewer to
regulate and limit the use of water for power purposes and to
define the relatiomship, between the state and the holder of a
water rTight for power purposes to the extent such Tight exceeds
an established minimum £low. The purposes of the trust
established by Sections 2 and 3 of this act are to assure an
adequate supply of watel for all future beneficial uses and to
clarify and protect the right of a user of water for power
purposes to continue using the water pending approval of
depletionary future beneficial uses. [Further findings will be

added]

2. A water Tight For power purposes which is defined by
agreement with the state as unsubordinated tc the extent of a
minimum flow established by state action shall remzin
unsubordinated as defined by the agreement. Any portion of the
water Tights for power purposes in excess of the 1level so
established shall be held in trust by the State of Idaho, by
and through the Governor, for the use and benefit of the useT
of the water f£oT poOWer purposes, and of the people of the State
of Idaho. The rights "held im trust shall be subject to
subordinaticn to and depletion by future upstream beneficial
users whose rights aré acquired pursuant to state law.

3. water Tights <*for power purposes Tot defined by
agreement with the state shall 1ot be subject to depletion
below any applicable minimum stream flow established by state
action. Water rTights for power purposes in excess of such
minimum stream f£low shall be held im trust by the State of
IJdaho, by and through the Governor, for the use and benefit of
the users of water for power pPUIpOSES and of the people of the
State of Idaho. The rTights held in trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.

4. The user of water for power purposes as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available aty its facilities tc the extent of the

water right, and to protect 1@5 Tights to the use of the water

as provided by state law against depletions or claims not in
accordance with state law.

5. The Governor or his designee is hereby authorized and
empowered to enter into agreements with holders of water rights
for power purposes to define that portion of their water rights
at or below the level of the applicable minimum stream flow as
being unsubordinated ~ to upstrean beneficial uses and
depletions, and to define such rights in excess thereof as

-1-
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being held in trust by the State 2CCo rding to Section Z abave.
reements shall he subject to rat ification by law. The
contract entered into Dy the Governer and the Idaho Fower
Company oo Gctober 24, 1984, 1is hereby found and declared to be
such an agreement, apd the legislature hereby rtatifies the
Governor's authorTity ahd power to ehter into this agreement.

|r153
tode

Section 2: This Act ,shall not be construed as modifying,

A ACET E-]
amending, or repealling any v interstaté compact.

Section 3: The pIOVlSTORS of this Act are hereby dec}ared to

be severavte. IE any provision of this Act or the appiicGt1on

of such provision tTo any person or circumstance is declared
invalid fer any Teasol, such declaration shall mnot affect the
validity of remaining portlons of this Act.

Section 4: An emexcencv existing therefor, which emergency is
tereby aﬂclared to exist, this Act shall be in full force zand
effect on and after its. Dassage and approval.




2y ACT

MMENDING SECTION 42—1;805, IDAEQ CODE, TO PROVIDE THAT THE
DIRFECTOR OF THE DEPARTMENT OF WATER RESCURCES SHALL HA
THE POWER TO ESTABLISH RULES AND REGULATIONS.

<
nl

Ba It Enacted by the Legislature of the Btate of .Idzho:

SECTION 1. That Section 42-1805, be, and the same 1s hereby
amended to read as follows:

49-1805. ADDITIONAL DUTIES — In addition to-other duties
prescribed by law, the director of the department of water
resources shall have the £following powers and duties:

(1) To represent the state in all matters pertaining to
interstate and international water rights affecting Idaho water
resources; and to cobperate with all agencies, now existing or
hereafter to be formed, within the state or within other
jurisdictiens, in matters affecting the development of the
water resources of. this state.

(2) To prepars a present and continuing inventery of the
water resources of this state, ascertain means and methods of
conserving and augmenting these and determine as accurately &s
possible . the most leffective means by which these water
resources may be applied for the benefit of the people of this
state. - LT




(3> To conduct surveys, tests, investigations, research,
examinations, studies, =and estimates of cost relating to
availability of u:ampronrlabed water, effective use of ex;stwnc

supply, conservation, sstorage distribution and use of water.

{4} To .prepare and compile informaticn =znd datas obtalned
and to meke the saﬁe ava 13ab7e to interested individuals or
agencies. _ ;;:MM :

{5}y To cooberate with and coord;nabe activities with the
administrator of the.division of environmentsl protection of
the department of health and welfare as such activities relate
o the functions of elthesr or both éepcrtueqts concerning water
quality. Such cocperztion end .coordination shall specifically
regquire that:

£,

'(a) The director 'meet at ledst quarterly with = the
administrater and his staff to discuss water quality
programs. A copyi of the minutes of such meeting shall be

transmitted to the governor.

(b} The director transmit to the administrator, reports
and information prepared by him pertzining to water quality
programs, &nd pfoposec rules apc regqulations pertaining te
water guallty programs.

(c) The director :shall make available to the administirator
2nd the administrztor shall make available to the director
all notices of hearings relating to the promulgaticn of
rules and regulations relating to water quality, waste
discharge permits} and strezm channel zlteraticn, as such
directly affect water quality, and notice of =any other
hearings and meet 1rgs which relste to water quality.

(8) To performi administrative dutles =and such other
fun~tions as the board may from time to time assign to the
director to enable the board to carry out 1ts powers and duties.

(7) To susp ena the issuance of licenses or permits of =&
defined ciLass or in & 5é ined gecgraphic area, as Tecessary to

protect existing uses, ensure compliance with state law or
implement the State Water Plan. .

{8} To Drpru1qaLe, adopt, modify, repeal and enforce rules
and regulations implementing or effectuating the powers and
duties of the dﬂnargm91t

—_—
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42 FERC P 61375, 1988 WL 244129 (FER.C))

(Cite as: 42 FERC P 61375, 1988 WL 244129 (F.ER.C))

42 FERC P 61373, 1988 WL 244129 (FER.C)
*] Commission Opinions, Orders and Notices

idaho Power Company
Docket No. EL85-38-060

Order Pursuant to an Act of Congress, Dismissing
Petition for Declaratory Order, and Granting
Interventions

(Issued March 253, 1988)

Before Commissioners: Martha . Hesse,
Chairman; Anthony G. Sousa, Charles G. Stalon,
Charles A. Trabandt and C. M. Naeve.

Pub. L. No. 100-216, approved December 29,
1987, direcis certain actions concerning a petition
by ldaho Power Company (IPC) for a declaratory
order and an attached settlement agreement (Swan
Falls water rights settiement) between IPC and the
State of Idabo relating to eight of IPC's licensed
projects on the Snake River. PN This order
implements section 1 of Pub. L. No. 100-216.

Summary of Pub. L. No. 160-216

Section 1(a) of Pub. L. No. 100-216 authorizes
and directs the Commission, “in lieu of the petition
ffor declaratory order] request,” to issue an order
under the Federal Power Act (FPA) providing that
the Swan Falis water rights settlement shail not be
considered by the Comumission, in any proceeding
before the Commission during the remaiming term
of the licenses for the eight projects, to be either:

(1) inconsistent with the terms and conditions
of such licenses concerning the retention of
project property; or

(2} imprudent for purposes of section 205 of
the FPA.The order shall be issued within ninety
calendar days after enactment of Pub. L. No.
100-216 and shall take effect on the date and as
provided in section 3 of Pub. L. No. 100-216.

Section 1{b) provides that, notwithstanding the
issuance of an order pursuant to the section (except
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for the specific terms and conditions of the Hcense
and the specific provisions of the FPA referred 1o
above), the Commission may at any time consider,
in accordance with existing and applicable law,
whether the settlement agreement and the licensee
are in full compliance with:

(1) any terms and conditions of the license
(including those relating to the protection,
mitigation, and enhancement of fish and
wildlife); and

(2) any other applicable provision of federal
environmentai faw (including section 10 of the
FPA).

Section 1(c) provides that, in issuing an order
pursuant to the section, the Commission shall accent
and adopt as part of the order the offers of
settlement, pending before the Commission on
enactment of Pub. L. No. 1006-216, between the
licensee, the State of Idaho, the Secretary of the
Interior, the National Marine Fisheries Service
(NMTFS), and others.

Section 2 sets out three savings provisions.
Subsections (a) and (b), respectively, provide that
nothing in section 1 shall be construed as (1)
affecting any stipulation or other agreement entered
into by the State of idaho or IPC prior to enactment
of Pub. L. No. 100-216 relating to any fish and
wildlife matters affected by any of the eight
projects, or (2) modifying, changing, expanding, or
limiting the authority of the Commission under the
FPA or other applicable law relating to fish and
wildlife.  Subsection (¢} contains  specific
disclaimers regarding water, water-related, and
Indian rights. The subsection provides that nothing
in Pub. L. No. 100-216 shall be construed as (1)
affecting the rights or jurisdiction of the United
States, the states, Indian tribes, or other entities over
waters of any river or stream or over any ground
resources, (2) altering or establishing the respective
rights of states, the United States, Indian tribes, or
any person with respect to any water or
water-related right, or (3) altering, amending,
repealing, interpreting, modifying, or being in
conflict with, the treaty rights or other rights of any
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indian tribe.

*2 Section 3 calls for a joint agreement to
conduct detailed evaluations and studies and for &
report thereon. The studies are o concern “the
timing, quantity, and quality of instream flows and
related matters to protect, enhance, and mitigate fish
and wildlife resources, including anadromous fish
and related habitat of the Snake River and the Deer
Flat National Wildlife Refuge.” PN

Section 3(a}{1) requires the federal and licensee
parties to the offers of settlement and the settlement
agreement (i.e, Interior, NMFS, and IPC),
immediately after enactment of Pub. L. No. 100-216
, to enter into good faith negotiations for a joint
agreement. The negotiations shall be completed and
a joint agreement entered into by all the parties shall
be filed with the Commission not later than sixty
calendar days after issuance of this order pursuant
to section 1. After it is filed, the agreement shall be
considered as part of the order issued pursuant to
section 1.

Section 3(a)2) provides that if the joint
agreement is not entered and filed within the
sixty-day period, the Commission shall, within an
additional sixty-day period, "NIFN3] jssue an order
requiring the undertaking of the evaluations and
studies and  prescribing the  duties  and
responsibilities of the parties to finance them. In
issuing an order under the subsection, the
Commission may take into consideration such
information as the parties may stipulate and file
with the Commission resulting from such
negotiations. In any judicial review of the order
issued under section 1, the order (or the adequacy
thereof) issued under this paragraph of section 3
shall not be a basis for that review or for a stay of
the effective date of the order issued under section 1.

Section 3(a)(3) provides that the order referred to
in section 1 shall be effective and final when the
joint agreement referred to in paragraph (1) of
section 3(a) is filed by all the parties with the
Commission, or not iater than sixty calendar days
after such order is issued, whichever comes first.
The order referred to in paragraph (2) of secticn
3(a) shall be effective and final when issued, FNET]

Page 2

Section 3(a}4) requires that the studies and
evaluations and the report thereof required by
subsection {a) shall be made available by the federal
parties 1o the public and the Commission and shall
be censidered by the Commission in accordance
with existing and applicable law. A floor
amendment by the Senate during final passage and
agreed to by the House of Representatives TN
added a provision thar nothing in Pub. L. No
100-216 requires the Commission to take any action
pursugnt 10 such consideration by the Commission
or authorizes or grants the Comunission any
authority to take any action based on the findings,
recommendations, results, or conclusions of the
required study. Thus, any further action that might
be taken by the Commission as a result of the
studies and report would need to be based on
authority other than Pub. L. No. 100-216.

Section 3{a}(5) provides that any final order
issued pursuant to Pub. 1. No. 100-216 shall be
subiect to judicial review in the same manner as
orders under the FPA are subject to judicial review
urider the FPA.

*3 Section 3(b) provides for participation by the
Govemnor of the State of Idzho. At any time prior to
the effective date of the order issued under section
1(a), the Governor shall have the option o
participate in good faith in the negotiations required
by section 3. In exercising such option, the
Governor shall agree to camry out the state's
responsibilities under the agreement or any order

issued by the Commission under section (2)(2).

Section 3(c) provides for funding for the federal
share of the studies. For carrying out the evaluations
and studies required by Pub. L. No. 100-216, the
federal agencies referred to, Interior and NMIFS,
shall, subject to applicable appropriation acts,
utilize such funds as may be available and are
anthorized and  directed to  seek  further
appropriations as may be necessary. The federal
share of the costs of carrying cut the evaluations
and studies shall be determined pursuant to the joint
agreement under subsection (a} (or the Commission
order under subsection (a}{2), i applicable).
Subsection (c) also requires the federal agencies to
provide for consultation with the affected Indian
tribes and other interested public or private persons
during the conduct of any study conducted pursuant
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to Pub. L. No. 1006-216.

Section 4 requires the Commission, interior, and
NMFS to provide information to Congress on the
status of all actions taken or required by Pub. L. No.
100-216 and of any delays (and the reasons
therefor) in implementing such actions.

Background

The immediate impetus for the petition for a
declaratory order in this proceeding apparently was
litigation concerning IPC's water rights on the
Snake River, particularly at its Swan Falls Project
No. 503, and aliegations that JPC had failed to
protect and preserve its water rights and that, by so
doing, TPC had wasted its assets and overstated its
capital investment, thus resulting in overcharges to
its ratepayers. NENS! Following the Idaho
Supreme Court decision in the above litigation, in
1984 IPC and the State of Idaho entered into an
agreement (the Swan Falls water rights seftlement),
and IPC filed with the Commission a petition for a
declaratory order, with the agreement between it
and Idaho attached and incorporated. The petition
asked for a declaratory order that implementation of
the agreement would assure a sufficient supply of
water for IPC's eight licensed projects and that the
agreement would be in the public interest. While the
provisicns of the agreement are rather complex, one
of the provisions {paragraph 7} apparently would
have recognized IPC's right to minimum flows at
the Swan Falls project to be at substantially lower
levels than the disputed water right TNIFNTD
holds for the project.

Numerous filings were made concerning the
petition for declaratory order. NMFS, the Fish and
Wwildlife Service of the Department of the Interior,
the Idaho Natural Resources Legal Foundation, Inc.
(INRLF}, the Golden Eagle Audubon Society, the
Idaho Wildlife Federation (IWF), the Idaho
Ceonsumer Affairs, Inc., the Nez Perce Indian Tribe,
the Columbia River Inter-Tribal Fish Commission,
the Confederated Tribes of the Umatilla Indian
Reservation, and the Washington Departments of
Fisheries and Wildlife, as well as IPC and the State
of Idaho, have varicusly submitted comments,
motions to intervene, offers of settlements, or other
pleadings.
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*4 As demonstrated by the filings in this
proceeding, two interrelated points  became
increasingly apparent. First, there was growing
environmental concern, and opposiiion, respecting
approval of the settlement. Second, it became
increasingly apparent that there was not rteadily
available sufficient information to resoive the
concerns and to provide en adequate basis for
decision.

While the matter was pending before the
Commission, legislation was introduced in the
Congress. Late in the 99th Congress, the House of
Representatives and the Senate agreed to limited
jegislation as part of the Appliance bill, H.R. 5465.
As stated in HR. Rep. No. 418, 100th Cong., Ist
Sess. (1987), at 4, on the bill that became Pub. L.
No. 100-216, both Houses in the 9%th Congress
agreed that IPC's petition was far too broad and
granted authority for a more limited Commission
order. The legislation in the 99th Congress did not
receive Presidential approval, however, for reasons
unrelated to the Swan Falls provisions.

In the 100th Congress, the Swan Falls legislation
(H.R. 519 and S. 214) was again introduced. As
subsequently modified and clarified TN and
amended during final passage, TVEMN fhe
legislation became Pub. L. No. 100-216.

Discussion

This order, as noted above, implements section |
of Pub. L. No. 100-216. Pursuant to section 1 and
the  pertinent legislative  history, Ordering
Paragraphs {A) and (B) dismiss the petition for
declaratory order and provide the rtequired action
with respect to the settlement agreement dated
October 23, 1984, that the petition for declaratory
order concerned.

Ordering Paragraph (C) accepts and adopts as
part of this order the offers of setilement pending
before the Commission on enactment of Pub. L. No.
100-216. There are two offers of settlement that are
within the provisions of section 1{c) of Pub. L. No.
100-216 and are accepted and adopted as part of
this crder, pursuant to section 1{c}).

One is an cffer of settlement between NMFS and
INRLF, and IPC and the State of Idahe, filed on
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July 31, 1985. The parties agreed to clarify the
October 25, 1984 settlement agreement betwsen the
State and [PC, in that (1) the settiement agreement
was not presented to the Commission as a
comprehensive plan under section 10(a) of the FPA;
(2} NMFS and INRLF do not agree that the
settlement agresment represents a comprehensive
plan under section 10{a) which fully takes into
account the public interest in anadromous fish; and
(3) the settlement agreement shall not operate 1o
preclude or compel compliance with existing flow
regimes nor to prevent, compel, or limit the
Commission's consideration of other flow regimes
or fisheries conditions for licensed projects in the
Snake River basin.

The second is an offer of settlement between the
Department of the Interior, and IPC and the State of
Idaho, filed on March 17, 1986. The first and third
points in this offer of settlement are basically the
same as the corresponding points in the NMFS and
INRLF offer of settlement with 1PC and the State,
discussed above. The second point is modified
sornewhat to state that Interior does not agree that
the settlement agreement represents a
comprehensive plan under section 10(a) of the FPA
which fully takes into account the public interest in
preserving anadromous or resident fisheries or the
wildlife habitat of the Deer Flat Mational Wildlife
Refuge. This second offer of settlement also added
a fourth point, namely, that nothing in the settlement
agreement shall operate in any way to interfere w
ith, preclude, limit, or prejudice the assertion of and
quantification of federal reserved water rights in the
Snake River basin.

%5 Qrdering Paragraph (D) acts on pending
motions to intervene. Pub. L. No. 100-216 does not
expressty require the grant or denial of intervention;
H.R. Rep. No. 418, supra, at 14, states that the
Committee leaves to the Commission the decision
whether to act upon or dismiss the motions 10
intervene.

The State of Idaho, the National Marine Fisheries
Service, and the Idaho Natural Resources Legal
Foundation, Inc. have been granted intervention by
operation of the Commission's rules. Late motions
t0 intervene, which are pending, have been filed by
the Idaho Wildlife Federation, the Department of
the Inmterior, the Nez Perce Tribe, the Columbia
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River Inter-Tribal Fish  Commission, the
Confederated Tribes of the Umatilla Indian
Reservation, the Washington Department of
Fisheries, and the Washington Department of
Wildlife. Except for DOI's motien, responses in
opposition to each of these pleadings were filed by
IPC, the State, or both. IPC and the State argue that
good cause has not been sufficently shown for
lateness, there would be disruption to the
proceeding, the movants are already adequately
represented, and a general adjudication of water
rights is now underway in state court. Although we
are concerned that the movants waited so long to
file their motions to Intervene, we will nevertheless
grant their intervention because of the unique
circumstances of this proceeding. Each of the
movants has an interest TNFNIOD iy the results of
the studies that Congress has directed be carried out
under Pub. L. No. 100-216. In addition, we see no
prejudice, disruption, or additional burden to this
proceeding by granting intervention out of time.

This order mmplementing section 1 of Pub. L. No.
100-216 will also have the effect of establishing
time-tables for other actions under Pub. L. No.
100-216, more specifically, those required by
section 3, briefly discussed above. Section 3 calls
for immediate negotiations by the federal and
licensee parties to the offers of settlement and the
settlement agreement (Le., Interior, NMFS, and
IPC) for a joint agreement. The joint agreement is
to be for conducting and financing detailed
evaluations and studies, and for a report on fish and
wildlife resources, as discussed above. The
negotiations shall be completed and a joint’
agreement entered into by all the parties shall be
filed with the Commission not later than 60
calendar days after this order is issued under section
1 of Pub. L. No. 100-216. Pursuant to section 3(b),
at any time prior to the effective date of the section
1 order, the Governor of the State of Idaho shall
have the option to participate in the negotiations; in
exercising the option, the Governor shall agree to
carry out the State's respoasibilities under the
agreement or any order issued by the Commission

under section 3(a)(2). PN

We do not anticipate that the parties will not be
able fo enter into and file the section 3(a)(1) study
agreement within the 60-day period. We believe,
however, particularly in light of the time constraints

© 2006 Thomson/West. No Claim to Orig. U.3. Govt. Works.




42 FERC P 61375, 1988 WL 244129 (F.ER.C.)

(Cite as: 42 FERC P 61375, 1988 WL 244129 (FER.C))

in section 3{(aX2), and the fact that the Commission
is not designated as a party to the negotiations, that
it would be helpful to include in this order certain
provisions to be applicable in the event the parties
are unable to agree on the section 3(a)(1) study
within the allowed period of time.

*§ These provisions are set out in Ordering
Paragraph (E). They provide procedures for the
filing of information that will be helpful tc the
Commission int the event that it must issue a further
order pursuant to section 3{a)(2) because there 1s no
joint agreement under ssction 3{a)(1). FNFNIZ]
What, if any, additional procedures may be
appropriate can best be determined later i the
event there is no joint agreement pursuant o section

3(a)(1).

Ordering Paragraph (F) requests the Governor to
advise the Commission of the exercise of his option
to participate under section 3(b). The provision
would be applicable only in the event a section
3(a)(1) joint agreement, showing the Governor's
decisicn to be a designated participant, is not filed
within the 60-day period after issuance of this order.
Such a provision is appropriate so that the
Commission's records witl definitely show how the
Governor has exercised his option under section
3(b). Further, in the event a section 3(a)Z) order
becomes necessary, the Commission shouid know,
at an early date, whether the Governor has decided
to participate or not participate.

Ordering Paragraph (G) of this crder implements
section 3(a)(3) of Pub. L. No. 100-216. FNIFNII
The Ordering Paragraph provides that this order
shall be final and effective when the joint agreement
pursuant to section 3(a}(l) is filed with the
Commission, or 60 calendar days after issuance of
this order, whichever comes first.

The Commission orders:

(A) The petition for a declaratory order filed on
November 26, 1984, in Docket No. EL85-38-000 is
dismissed.

(B) During the remainder of the current license
terms for Project Nos. 18, 503, 1973, 2035, 2061,
2726, 2777 and 2778, in no proceeding before the
Commission shall the Commissicn consider the
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settlement  agreement between ldaho  Power
Company and the State of Idaho, dated October 25,
1984, to be either (1) inconsistent with the terms
and conditions of the licenses identified above
concerning the retention of project property, of (2)
imprudent for purposes of section 205 of the
Federal Power Act.

(C) The offer of settlement, filed on July 31,
1985, between the National Marine TFisheries
Service and the Idaho Natural Resources Legal
Foundation, and the State of Idaho and Idahe Power
Company, and the offer of seftlement, filed on
March 17, 1986, between the Department of the
Interior, and the State of Idaho and Idaho Power
Company, are accepted and adopted as part of this
order.

(D) The motions to intervene in Docket No. EL85
-38-000 filed by the ldaho Wildlife Federation, the
Department of the Interior, the Nez Perce Indian
Tribe, the Columbia River Inter-Tribal Fish
Commission, the Confederated Tribes of the
Umatille Indian Reservation, the Washington
Department of Fisheries, and the Washington
Department of Wildlife are granted.

(E) In the event a joint study agreement pursuant
to section 3(a)(1) of Pub. L. No. 100-216, approved
December 29, 1987, is not filed within 60 calendar
days after issuance of this order:

*7 {a) the Idaho Power Company, the
Nationzl Marine Fisheries Service, = the
Department of the Interior, and the Govemor of
the State of Idaho (if the Governor has
exercised his option to participate) shall, within
70 calendar days after issuance of this order,
each file with the Commission, with supporting
documentation, the entity's proposals and
recommendations for the section 3 joint study
and report, the entity's proposals or
recommendations concerning  responsibilities
for conducting and financing the study and
preparing the report, and the entity's estimate of
time required to complete the evaluations and
studies and fiie the report;

(b} each entity filing under (a) of this
ordering paragraph shall at the same time serve
a copy of its filing on each other party to this
proceeding, in  accordance  with  the
Commission's Rules of Practice and Procedure
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(18 C.F.R. Part 385); and

(¢) if any party desires to respond to the
filings made under (a) and (b) of this ordering
paragraph, such responsive pleadings shall be
made within 15 days after the date of service
required under (b) above.

(F) In the event a joint study agreement, pursuant
to section 3(a)(1) of Pub. L. No. 100-216, approved
December 29, 1987, which agreement shows the
decision of the Governor of the State of 1daho to be
a designated participant, is not filed within 60
calendar days after issuance of this order, the
Gaovemnor is requested, within 60 calendar days after
issuance of this order, to file with the Commission a
statement of his exercise of his option to participate
pursuant to section 3(b) of Pub. L. No. 100-216.

(G) This order shall be effective and final when
the joint agreement pursuant Lo section 3(a)1) of
Pub. L. No. 100-216 is filed with the Commmission,
or 60 calendar days after issuance of this order,
whichever comes first.

FN1i. This declaratory order proceeding has been
designated as /daho Power Company, Docket Ne.
£1.85-38-000. The eight licensed projects are:
Project Nos. 18 (Twin Falls); 503 (Swan Falls);
1975 (Bliss); 2055 (C. J. Strike); 2061 (Lower
Salmon); 2076 (Upper and Lower Malad); 2777
(Upper Salmon); and 2778 (Shoshone Falls).

FN2. The wildlife refuge is located on the Snake
River, downstream of the Swan Falls Project No.
503, which is one of the eight licensed projects to
which the petition for a declaratory order and
settlement agreement relate.

EN3. The Commission may for good cause
extend the time for issuance for an additicnal period
of not more than forty-five calendar days.

FN4. When effective, each order issued and joint
agreement adopted shall be enforced by the
Commission under the FPA, and the licensee shall
pay its assigned share at the time and in the manner
directed by the Commission.

FN5. See 133 Cong. Rec. S18,443-451 (daily ed.
December 18, 1987y and 133 Cong. Rec
H11,884-85 (daily ed. December 18, 1937).
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FN6. See Idaho Power Co. v. Stare, 661 P2d
741, 748 {Idaho 1983); see also S. Rep. No. §, 100
Cong., ist Sess. 1.2 (1987).

FN7. In Idaho Power Co. v. Staie, the court held
that TPC's water rights at the Swan Falls project
were vested but remanded for further proceedings
on affirmative defense issues raised below and not
there decided. 66} P.2d at 732, 756,

FN8. See ILR. Rep. No. 418, supra.
FNGS. See n. 5 and accompanying text,

FN10. Although the House repert leaves action
on intervention to the Commission, the act and the
report, by reference to Indian tribes and others,
recognize the interest of those entities in this
proceeding. Indeed, the House report, at p.17,
amplifies on the section 3{c) requirement for
consultation by the federal agencies with indian
tribes or others during the section 3 studies, by
stating that “[pJresumably, the agencies will consult
during the negotiations as well.”

FNil. Under section 3(a)(2), as discussed above,
if the parties do not enter into and file the joint
agreement  within the 60-day period, the
Commission within prescribed times must issue an
order requiring the evaluations and studies and
prescribing the duties and responsibilities of the
parties to conduct and finance them.

FN12. In the event the Commission must act
pursuant to section 3{a)(2), paragraph (2) gives the
Commission discretion as to the procedures it will
follow, rather than setting out particular procedures
to be observed. That the Commission is given
discretion is also shown by HR. Rep. No. 418,
supra, which states, at 16;

If the Commission has to exercise this
authority because of a failure of the parties to
reach an agreement, FERC may, but is not
required to, obtain written comments or hold
hearings. Further, FERC, in order to facilitate
its efforts, is authorized to consider any
information provided by stipulation by the
parties that resuit from their negotiations.
FERC, however, is not limited to relying on
only stipulated information, nor is FERC
precluded from considering imput from other
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public or private entities or persons. FERC
should act on the best information available.

FN13. As noted above, section 3(a)(3) provides
that any final order issued pursuant to Pub. L. No.
100-216 shall be subject to judicial review in the
same manner as final orders under the FPA are
subject to judicial review under the FPA.

Copr. (C) West 2006 No Claim to Orig. U.S. Govt.
Works
42 FERC P 61375, 1988 WL 244129 (F.ER.C)

END OF DOCUMENT
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Unired States  Fiz  and Wildlife Service

. Liovd 500 Building, Suire 1692
Department of the Interior [ 20 e

Portland, Oregon 97232

In Reply Refer Tox Your Reference:

Docket No. EL B5S-38-000

FIONS B £ Amn
- YA ant

Ms. Lois D. Cashell

Acting Secretary

Federal Energy Regulatory Commission
B25 North Cepitol Street, N.E.
Washington, D.C. 20426

Dear Ms. Cashell:

Enclosed for filing end to be considered as part of the Commission order of
March 25, 1988, is the joint agreement pursuant to Publ. L. 100-216 signed
by the Department of the Interior, Natiopnal Maripe Fisheries Service, and

Idaho Power Company.

Sincerely,

Rolf L. 1lenstrom
Rgfional Director

Enclosure

RECEIVED

MAY 25 1988 o

BOISE FICLN OFFICE
0.5, g




UNITED STATES CF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

- ) Docket No. ELB3-38-000
Idaho Power Company )
} JOINT AGREEMENT REGARDIRNG
) FISH AND WILDLIFE STUDIES

The National Marine Fisheries Service, the United States
Department of the Interior, and the Idaho Power Company, the
parties to this Agreement, agree as follows:

PREAMBLE

1.1 On March 25, 1988, the Federal Energy Regulatory Commission
jssued an Order in accordance with Section 1(a) of the Act
of December 29, 1887, Pub. L. No. 100-216, 101 Stat. 1450

(1887).

1.2 Section 3(a)(1l) of Pub. L. No. 100-216, 101 Stat. i459Q
(1987) directed the parties to this Agreement to enter into
good faith negotiations regarding Jjoint studies of fish and
wildlife resources within the Snake River.

1.2 The parties to this Agreement desire to enter in a Jjoint

agreement in accordance with Section 3(a){(1l) of Pub. L. No.
100-216, 101 Stat. at 1451.

II

DEFINITIONS

2.1 The following definitions apply for the purpose of this
Agreement:
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A. "Commission” means the Federal Energy Hegulatory
Commission.

B. "Tnterior"” means the United States Department of the
Interior.

L. "1PCo" means the Idaho Power Company.
D. "NMFS" means the National Marine Fisheries Service.
111

FRAMEWORK FOR

SNAKE RIVER FISE AND WILDLIFE STUDIES -

3.1 The parties have agreed upon a framework for the Snake River
fish and wildlife studies set out in the Appendix, which is
attached hereto and incorporated herein by reference. The
parties agree to develop detailed study plans through an
Interparty Coordinating Committee as provided for in Sectioen
IV of this Agreement. The parties will cooperate fully in
the design and conduct of studies under this Agreement.

3.2 The parties disagree upon the scope of studies required by
Pub. L. No. 100-216. 1In order to avoid litigation, hecwever,
the parties have agreed to the inclusion of certain studies
in this Agreement that some parties contend are outside the
scope of Pub. L. No. 100-216, upon the condition that those
parties desiring the studies pay for them. The parties
ngree that they will not object to the inclusion of these
studies in the Commission Order issued pursuant to Section !
of Pub. L. No. 100-216. Further, the inclusion of these
studies in this Agreement shall not be deemed a waiver of
any objections that a party may have to the validity of the
completed studies or to the Commission’s consideration of
the studies.

3.3 The parties recognize that there are significant Federal
interests in fish and wildlife values in the BSnake River
system above Milner Dam (for example, habitat for whooping
cranes, bald eagles, peregrine falcons, waterfowl, game
birds, big game animals, and sensitive subspecies of
cutthroat trout) which may be impacted by water management
options developed im the studies detailed in the framework
attached as the Appendix to this Agreement. Interior will
investigate the need for, and scope of, any additional
studies necessary to protect those values.
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4.1

Iy

INTERPARTY COORDINATING COMMITTEE

In order to implement this Agreement, the parties mgree to

- form an Interparty Coordinating Committee (Committee),

consisting of equal representation of each party to this
Agreement, to facilitate cooperative action by the parties.
The Committee shall be responsible Tor resolving funding and
policy issues that may arise in connection with the design
and conduct of the studies regquired by this Agreement.
Recognizing the responsibility of the Federal parties to
provide for consultation with the affected Indian tribes and
other interested public or private persons, the parties
further agree that peetings of the Committee shall be open
to the public. The Committee shall operate by the unanimous
consent of the parties funding a particular study except
that the parties agree that the Upited States Fish and
Wildlife Service as an Ipterior representative also will
have a vote on all fish and wildlife 1issues not funded by
Interior.

The parties shall seek and allow the non-voting
participation of the affected Indian tribes and the State of
Idaho. Prior to taking amny action which may affect Indian
tribal interests at a Committee meeting, the Federal parties
shall caucus with tribal representatives present at the
meeting.

The parties shall establish a technical subgroup or sub-
groups to develop design specifications for each of the

studies required by this Agreement. The technical sub-
group(s) shall be responsible for oversight of technical
issues that may arise in conmection with the studies. The

technical subgroup(s) shall submit study designs and
specifications to the Committee for review. Any technical
subgroup shall be composed of only those individuals with
appropriate technical skills necessary for the design and

jmplementation of the studies. A party may request such
qualified technical assistance from interested entities or
persons as that party deems appropriate. Disagreements

within =a technical subgroup shall be referred to the
Committee for resolution.

A1l study data and reports shall be made available to the
Committee and techpical subgroup participants as soon as
reasonably possible. Draft study reports will be circulated
for comment. Final reports will either incorporate the
comments or attach them in an appendix.
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6.

Notice of Committee and technical subgroup meetings shall be
given to the participants in accordance with guidelines
established by the Committee.

DISPUTE RESOLUTION

In the event of a dispute that 1is not resolved by the
Committee, the disputing parties agree to seek the
assistance of a mediator, to be selected by unanimous
consent of the disputing parties, and to share equally the
costs of such services. The mediator will make a recommen-
dation that will not be binding on the parties unless
octherwise agreed.

Tn the event that the dispute is not resolved through
mediation, the parties agree that any party may submit the
dispute to the Commission or any other appropriate forum for
resoclulion, By so agreeing, no party necessarily concedes
that the Commission or other forum would have jurisdiction
over such dispute.

VI

FUNDING

The governmental parties’ responsibilities to expend monies
or perform work under this Agreement are contingent upon
congressional appropriatioens or allotments being made. Each
party covenants to make a good faith effort to obtain
necessary funding for their responsibilities under this
Agreement, Each party agrees not to interfere with the
funding efforts of any of the other parties. _

In the event of inadequate funding for full participation by
one or more of the governmental entities: (i) the parties
may agree to reallocation of available funding which shall
be subject to the establishment of priorities by the
Committee, or (ii) apy party may seek additional funding.
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6.3 Each party agrees to seek sdequate funding for the
participation of its representatives on the Committee and
the technical subgroup(s).

§.4 The Federal parties’® expenditure of monies and performance
of work under this Agreement will be pursuant to Federal
acquisition procedures. Where appropriate, these procedures
may involve memoranda of understanding, cooperative or
interagency agreements, grants, or contracts.

.5 A party is not required to provide funding for a particular
study wunless and until other participants in the study have
acquired funding for the study.

GENERAL PROVISIONS

9.1 This Agreement has been reached in the process of good faith
negotiations for the purpose of complying with the require-
ments of Pub. L. 100-216. All parties agree that no
statements, conclusions, or offers of any party made in the
course of negotiating this Agreement shall be construed as
admissions against interest, nor shall any party offer such
statemenis, comments, cenclusions, oOT offers into evidence
against any other party in any administrative or judicial
proceeding, hearing, or action.

7.2 This Agreement sets forth all the covenants, promises,

provisions, agreements, conditions, and understandings
currently existing between the parties as to this
proceeding. The parties contemplate that future agreements,

understandings, grants, or contracts may be necessary to
design and implement the studies described herein.

7.2 Statements made in the course of any study required by this
Agreement shall not be construed as an admission against
interest nor shall any party offer such statements of any
other party intoc evidence against any ‘party in any
administrative or Jjudicial proceeding, hearing, or_ action.
This section, however, shall not preclude a party from
offering into evidence any statements or conclusions
contained in the final study reports made available to the
Commission.
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Any party may offer into evidence the data developed in
these studies in any proceeding, hearing, or action.
Although a party may seek to use interpretatiocns or
conclusions contained in the studies in any proceeding,
hearing, or action, mo party walves any objections to the
admissibility of the interpretations or the conclusions.

Nothing contained in this Agreement reguires, authorizes, or
grants the Commission any authority to take any action based
upon the findings, recommendations, results, or conclusions
of the studies, mnor shall this Agreement be construed teo
modify, change, expand, or 1imit the authority of the
Commission under the Federal Power Act or other applicable
laws relating to Tish and wildlife.

No waiver, modification, or amendment of this Agreement
shall be valid unless 1in writing duly executed by the
parties. The parties further agree that the provisiens of
this section may not be waived, modified, or mmended except
as herein set forth.

Section headings in this Agreement are mnot to be construed
as interpretations of the text but rather are inserted for
convenience and reference only.

The provisions of this Agreement shall bind and inure to the
benefit of the respective successors and assigns of the
parties, ‘ ‘

The parties hereby assure that no member of or delegate teo
Congress, or resident Commissioner, shall be admitted to any
share or part of this Agreement, or any agreement, under-
standing, grant, or contract developed pursuant to this
Agreement or to any benefit that may arise from them. This
clause shall not be construed to extend to this Agreement or
any agreements, understandings, gramnts, or contracts
pursuant to this Agreement to the extent they are made with
a corporation or company for its general bemefit.

Each party to this Agreement hereby represents and acknow-
ledges that it has full legal authority to execute this
Agreement and shall be fully bound by the terms hereof.

This Agreement is mnot severable except by unanimous consent
of the parties.

The parties consent to the submission of this Agreement to
the Commission for the purpose of complying with Section
3(a)(l) of Pub. L. No. 100-216, 101 Stat. 1450 (1987).
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%7.13 This Agreement is executed in guadruplicate. Each of the
four (4) Agreements with an original signature of each party
shall be an original.

This Agreement shall be effective upon the date of the last
signature hereto. ‘

Mo 988 ResseLiY) e ____.______

Date "Roland A. Schmiltten, Regiomal Director
National Marine| Fisheries Service

ish and Wildlife Service
United States Department of the Interior

ate Robert J. ‘Connor, Chairman
of the Board and Chief Executive Officer
Idaho Power Company
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APPENDIX: FRAMEWORE FOR SNAEKE RIVEE

FISH AND WILDLIFE STUDIES

The two study categories selected are: anadromous fish {Section
I); and resident fish and wildlife (Sectiom II). Sectioen IIIL,
hydrology, has been included to identify supporting hydrolegic
analyses not already specifically identified in Sections I and
IiT.

I. STUDY PLAK FOR ANADROMOUS FISH

A. Water Supply Studies to Promote Juvenile Anadromous Fish
Migration.

Identify sources of additional water within the Snake River
basin to provide for migrating juvenile anadromous fish by
evaluating several alternatives. Most ¢f the hydrolegic
work would be performed by simulation of the Snake River
system under existing and alternative management conditions,
using appropriate models. Water supply studies will be con-
ducted considering flows of B5,000 and 140,000 cfs at Lower
Granite Dam during the period of juvenile migration.

1.  Existing Storage and Marketing.

a. Compile information on existing Federal
storage capacities and constraints on use of that
storage contained in project authorizations,
project water rights, contracts between the
Federal Government and storage users, and other
possible factors governing storage operation to
provide a base for alternative management con-
ditions.

Review and evaluate the Snake River Optimizatien
study {(Bureau of Reclamation, in progress) ,
existing studies on economics and water marketing,
and other relevant information to determine the
feasibility of water marketing and transfer
mechanisms that could be used for improvement of
instream flows for juvenile anadromous fish. If
sufficient information is not available, make
recommendations as to further analyses or studies
needed.




b. Evaluate the possible effects on existing
values and uses of providing flows for anadromous
fish smolit migration using existing storage at
Federal projects in the Snake River drainage.
Coordinate this evaluation with similar
evaluations for resident fish (II.B.B.)} and
wildlife (I1.C.6.).

2. Energy storage.

Assess legal/institutional issues regarding: {a)
energy/capacity exchanges and storage agreements among
Northwest utilities and the Bonneville Power Admin-
ijstration and/or other entities, and (b)) the
feasibility of using or modifying such exchanges and
agreements to improve flows for juvenile anadromous
fish. :

7. HNew storage oppertunities.

Review available literature and studies addressing
opportunities Tor development of additional storage
capacity, including the Corps of Engineers’ study of
the Galloway Project (Corps of Engineers, in progress);
the Snake River Optimization Study; and the Columbia
River Inter—-Tribal Fish Commission (CRITFC) study (in
progress). Summarize available information obtained
frop reviews of available literature and studies and
identify: (a) potential new storage sites in the basin,
and {(b) the 1egal/institutional/environmental issues
connected with development of such sites. The technical
subgroup will make recommendations as to further
analyses needed, if any.

4. Changes in project operations.

Review and analyze available literature and studies,
including the Corps of Engineers’ study on rule curve
modifications (Corps of Engineers, in progress) and the
CRITFC study. On the basis of such review and
analysis, summarize the feasibility of modifying
project operations to improve flows for juvenile
anadromous fish migratiom. The technical subgroup will
make recommendations as to further analyses needed, 1if
any.

-

5. Water conservation opportunities and trends.

Review and analyze available literature of existing
water use trends with the Snake River system and




potentially useful approaches in water conservation.
Identify conservation strategies that may result in net
gain of water supplies avajlable to improve flows for
juvenile anadromous fish migration.

B. Alternative Flow Regime Studies.

1. Estimate future water use conditions that would
result in the low mean daily flows at Murphy being
reduced to 3,800 cfs.

9. Run trial simulations {menthly) which result in low
flows in this range.

3. Define changes in Brownlee operation {if any) that
would stem from the reduced inflow.

4. Compare the flows during juvenile anadromous fish
migration at Lower Granite Dam computed in the
simulation with base condition flows. {(See III.A.)

C. Instream Flows for Anadromous Fish Downsiream From

Hell's Canvon Dam.

1. Conduct a preliminary study to determine the need
for evaluating habitat/discharge relationships for fall
chinook salmon and steelhead trout in the Snake Hiver
below Hell's Canyon Dam. Coordinate this with a
similar study on the possible need for evaluating
habitat/discharge relationships for resident fish in
this reach (II.B.Z2.}. The technical subgroup shall
determine whether biologically significant changes in
flow are predicted for the reach below Hell’s Canyon
Dam.

2. Evaluate the apadromous Tfish spawning and rearing
habitat/discharge relationships between Hell’s Canyon
Dam and Lower Granite Dam using the United States Fish
and Wildlife Service’s Instream Flow Incremental
Methodology (IFIM). Where appropriate, coordinate this
study with studies to evaluate the same relationships
for resident fish habitat downstream of Hell’s Canycon
Dam {II.B.2.).




IT.

Conduct a literature search to identify anadromeus Tish
(Snake River fall chimook salmon and steelhead) habitat
suitability index curves to be used in this study.
Where needed, modify or develop habitat suitability
curves. ‘

Tdentify appropriate instream flow regimes below Eell's
Canyon Dam to protect and enhance anadromous fish
resources.

STUDY PLAN FOR RESIDENT FISH AND WILDLIFE, SNAKE RIVER BIRDS OF
PREY NATURAL AREA, AND DEER FLAT NATIONAL WILDLIFE REFUGE

A.

Assumpilons.

1. Besident Fish Studies.

a. The U.S. Geological Survey (U.S5.G.8.) proposal

for a hydraulic model using a step-backwater

technigue (step-backwater model), as described at

11.¢., or other river profiling methods will be
implemented. {(The resident fish IFIM studies

are in part dependent upon this study.)

b. The proposed IFIM studies for anadromous Tish
downstream from Hell's Canyon Dam, as described at
1.C.1.d., will be performed. (The resident fish
IFIM studies are in part dependent upon this
study.)

c. Resident fish IFIM studies will be
performed. (Estimates of future fish habitat are
dependent upon this study).

d. Predictions from hydrologic studies (ITI.) of
future annual hydrographs (monthly mean flows) and

monthly hydrographs (daily mean flows) for

critical months will be available to support

estimates of future resident fish habitat.

2. Wildlife Studies.

a. An acceptable habitat inventery of existing
conditions does not exist.

b. The step-backwater model (II.C.3.)} or cther
river profiling methods will provide accurate
information on water levels occurring around
islands and adjacent riparian zones within the




study reaches. The model will be developed for
jslands and adjacent shorelines of the Snake River
in the Birds of Prey Natural Area {Birds of Prey)
and Deer Flat Natiomal Wildlife Refuge (Refuge)
area between C.J. Strike Damn and the Oregon
border. Additional river profiling will be per-
formed in the vicinity of select islands upstream
of C.J, 8trike Dam.

c. The study reach will extend Trom the
backwaters of Brownlee Reservoir to Miloner Dam,
excluding reservoirs.

d. Operation of run-of—the-river hydroelectric
projects will remain unchanged from current con-
ditions.

e. Fish and Wildlife Service false color infrared

serial photography used for the National Wetlands
Inventory will be available and of sufficient
scale and guality for use in this study.

Study Proposals for Resident Fish.

1. Literature Search.

conduct a literature search for available informatioen
on resident fish in the Spake River from Lower Granite
Pool to Milner Dam and prepare an annotated
bibliography. The literature search should targst:

(a) Species composition of defined reach.

(b) Presence or absence of candidate species for
Federal listing under the Endangered Species Act.

{c) Population abundance estimates of species present.

(d) Life history information of species present,
especially:

(1} White Sturgeon, and
(2) Endangered, threatened, and candidate species.

(e) Habitat preferemce curves for game species and
candidate species present. -

(f) Preferred food items of some species and preferred
habitat of those food items.




(g) Preferred aguatic prey fer rap.ors living or
migrating through the study reach.

{h) Preferred habitat for aquatic prey base of raptors.

2. Stage/discharge relationships for resident fish.

Conduct Instream Flow Incremental Method (IFIM)} study

- for select resident target species {to be determined by
the technical subgroup) of the Snake River in selected
reaches as follows:

a. Lower Granite Pool to Hells Canyon Dam --
Potential species that should be considered:
rainbow trout, smallmouth bass, channel catfish,
and white siurgeon;?

b. Browniee Pool to Swan Falls Dam -- Potential
species that should be considered: smallmecuth
bass, flathead catfish, channel catfish, white
sturgeen, whitefish, and rainbow trout;?

c. Swan Falls Pool to €. J. Strike Dam --
Potential species that should be considered:
smallmouth bass, flathead catfish, channel cat-

fish, white sturgeon, whitefish, and rainbow
trout;*

d. C. J. Strike Pool to Lower Salmon Dam --
Potential species that should be considered:
smallmouth bass, white sturgeon, rainbew trout,

and whitefish; and

e. Upper Salmon Falls Pool to Milmer Dam —-
Potential species that should be considered:
rainbow trout, whitefish, and smallmouth bass.

Existing preference curves for each target species
and life stage shall be evaluated as to

suitability to each study reach. The parties are
unaware of existing preference curves for white
sturgeon. Feasibility of curve development for

white sturgeon should be assessed and that
determination will dictate the type of IFIM that

1 This study will be coordinated with and partially
supported by the anadromous fish IFIM study. (II.C.). -

2 This study will be coordinated with and partially
supported by the step-backwater study. (11.C.3.).




would be empleoyed in the study of habitats for

that target species. If preference curve
development is neot fTeasible, the results of
Cochnauver’s?® (1877) rainbow trout, whitefish, and

smallmeuth bass.

Ezstimates of flows required for white sturgeon
will be added. Additional studies of white
sturgeon flow requirement may still be needed
downstream from Hell’s Canvon Dam.

Using the resulis of the preliminary study in
I.C., the technical subgroup will determine
whether biologically significant changes in flow
are predicted for the reach below Hell’s Canyon
Dam. IFIM studies below Hell’s Canyon Dam should
be implemented if significant changes in flow are
predicted for that reach.

3. Stage/discharge relationship for candidate species.
Determine if either an I1FIM procedure or floews from
Cochnauer (1977} would adequately protect the species
present in the Snake River between €. J. Strike Pool
and Shoshone Falls that are candidates for Federal
listing pursuant to the Endangered Species Act: three
invertebrates {(mollusks) and one fish {(Shoshone
sculpin). This may require life history investigations
and use of existing inventories.

4, Stage/discharge relationship(s) for water quality.

Determine if IFIM water gquality model 1is appropriate
for the Snake River. If appropriate, determine data
requirements and collect data necessary fer input to
IFIM water gquality model. Coordimate with the IFIM
studies for resident (II.RB.2) and anadromous fish
(I.C.). Investigate availability of historic empirical
water guality data and use where applicable to
determine relationship(s). Overall methods development
should include water quality prediction at stage/
discharge. Data collected should include but not be
limited to: water temperature, dissolved oxygen (24-
hour basis), pH, conductivity, and total gas pressure.

S3Cochnauner, Tim. 1977. Snake River Streanm Resource
Maintenance Flow Studies 1975-1876. FAFR Project F-66-R-2, Job
II. Idaho Department of Fish and Game. 14 pp.




5. Effect of Swan Falls Agreement on NPDES permits.

Determine the number of NPDES permits that have been
issued in the flow-affected reach between Milner and
Lower Granite Reservoir, which cwill reguire
coordination with the Idaho Depariment of Health and
Welfare and the United States Environmental Protection
Agency. Determine those permits which would regquire

modification to stay within existing water gualitiy
standards.

6. Estimates of Future Resident Fish Habitat.

Interface the outputs from the IFIM studies ({(II.B.2.}
with results from hydroleogic modeling (III.) to predict
available habitat and water guality at any assumed
stage/discharge, including provision of Water Budget
flows (Columbia River Fish and Wildlife Program) ,
future flow regimes, and optimization flow regimes.

7. Fishery Implications of Changes 1n Reservolr
Qperations at Brownlee.

Conduct studies to determine the impact of possible
future operational changes in selected resident fish in
Brownlee HReservoir. Effects on other reservoirs may
have to be addressed if operational changes would
occur.

Study Proposals for Wildlife.

1, Quantification of effects: Conduct a baseline
inventory of existing conditions in the Snake River
reaches between Milner Dam and the backwaters of
Brownlee Reservoir.

a. An inventory of existing habitat structure
(aerial photography (scale 1:5,000 to 1:6,000),
mapping, and ground truthing.

b. An inventory of associated wildlife, including
a comprehensive literature review, which should
include at least one full year of wildlifé census
data for each cover type mapped.

c. A Habitat Evaluation Procedure (HEP) of
wetland, riparian, and island habitats to quantify
and qualify existing habitat conditiomns.




4. A HEP of wetland, riparian, a=nd island
habitats should be applied to the Swan Falls
Agreement flows.

9. predation and flow relationship.

Hypothesis: Bridging of islands during critical wild-
life periods {March—June) would result in an lincrease
in predation on important wildlife species.

Establish a relation between river flow and presdaticn
of waterfowl nests, using existing Fish and Wildiife
Service refuge notes maintained since 1953, and USGS
flow data. (II.C.3.b.) Analysis of Fish and Wildlife
Service records maintained over the past four years,
which is presently underway and may be available as
early as the fall of 1988, should be used 1in
determining the magnitude of predation occurring fo
nesting waterfowl.

Obtain and evaluate data concerning use of Snake River

islands by deer and upland game birds. Obtain and
evaluate data concerning the presence or absence of
predator populations. This study should be done in

conjunction with studies described at II.C.1.

3. Swan Falls Flows aﬁd Predaticon.

a. Estimate all reasonably foreseeable future
levels of predation by conducting a literature
search and reviewing and evaluating: data
collected under II.C.1. and II.C.2.; dats=a

generated by the step—-backwater model study
(I1.C.3.b.) and the hydrologic modeling (III.}.

b. The objectives of the step-backwater analyses
are to: {1) Develop a hydraulic model that will
reliably identify water-surface elevations at
island nesting areas in the Refuge and Birds of
Prey areas of the Snake River for sustained and
varied streamflows, including 3,800 efs, and (2)
collect data on velocity distribution, pH,
dissolved oxygen (DO), temperature, and specific
conductance data at select locations in the study
areas that could be used to assess impacts of
reduced flows on the white sturgeon and other
resident fish populatiocns.

The study will be performed in three separate
reaches of the Snake HRiver. They are: (1) The
upper Refuge area or that part of the Snake River
between Swan Falls Dam and the Cregon Border which




corresponds to the confluence of the Owyhee and
Boise Rivers with the Snake River (Reach 1y; (23
the BRirds of Prey area, or that part of the river
between C.J. Strike and Swan Falls Dams {Reach 2);
and (3) select islands from the backwaters of
c.J. Strike Reservoir to EKing Hill (Reach 3).

The simultaneous evaluation of data collected =at
numerous cross sections in each of the three
reaches will identify water—surface elevations for
varied river discharge assuming streamfiow is
sufficiently sustained to achieve approximate
eguilibrium in the reaches. The location of the
cross sections will be influenced by the presence
of island nesting areas, valuable riparian areas,
and additional data reguirements of the model.
Aerial photographs and site recannaissance will be
used to assist in locating the cross sections.

Once all cross section sites are established,
velocity and water-guality profiles will be
performed using a HydroLab Surveyor III to obtain
water depth, DO, temperature, and specific con-
ductance. The March-McBirnmey velocity meter will
be used to obtain water velocity. Both
instruments will be coupled with a datalogger to
facilitate data acquisition. Data obtained using
the datalogger can be input directly to the
computer for data processing. Although the DO,
temperature, and specific conductance data are not
germane to the step-backwater model, the water
gquality data will aid the technical subgroup in
its assessment of stream flows and resident fish

populations. Depths determined for each of the
cross sections will constitute the most important
data set for input to the step~backwater analyses.

211 cross sections will be revisited and a second
set of data obtained showing water—-surface
elevation, water depth, and velocity. Site visits
will be coordinated with low flows 1n the river to
ensure a more stable discharge. During this time,
discharge measurements, DO, temperature, and
specific conductance determinations will only be
obtained at about one-fourth of the sites.

After the model is calibrated and verified for
known elevations of flow, water—surface elevaticns
will be generated for projected flows in the
river, water-surface elevations will be generated
for projected flows im the river of 3,800 cfs at
Swan Falls Dam and examined in the vicinity of
existing island habitat areas to determine whether
the formation of land bridges 1is likely. The
model can alsc project water—-surface elevations at
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flows greater or less than 3,900 cfs.

Hesults of the step-backwater zanalyses will be
published in & report im the U.S5. Geological
Survey's Water Resources Investigation series.
The report will include an evaluation of the
survey technigques used in establishing the cross
gections, a description of each cross section, and
a description of the hydraulic model and step-
backwater analyses and itz use to determine water-
surface elevations. Maps outlining the river and
tand areas, and depths of water at each cross
section of 3,300 cfs and select discharges in the
river at Swan Falls Dam, will also be included in
the report.

4, Waterfowl Nesting Sites.

Conduct a literature search on the nesting reguirements
of the Canada goose and mallard and other represent-
ative species as determined by the technical subgroup
and prepare an annotated bibliography. Produce a
usable definition of the nesting requirements of these
waterfowl species.

Studies will focus on the Canada goose and the mallard
duck as two principal waterfowl species using the Snake
River Islands as nesting habitat. While the nesting
requirements of these two species would encompass the
requirements of some of the nesting waterfowl on the
jslands, the requirements of certain other nesting
waterfowl are different than that of the Canada gocose
and mallard.

5. Critical time periocds for island habitat
maintenance.

Conduct a review of existing literature regarding
predator habitat requirements and prepare an annotated
bibliography. Incorporate the literature review with
data gleaned from studies proposed earlier in this
report (II.C.1.,4.) in order to develop a comprehensive
chronology of critical periods for these types of
islands. On larger islands capable of maintaining
predator populations, but which do not presently have
such, critical time periods extend throughout the year.
sufficient literature exists to demonstrate increased
predation would occur if predator populations became
established on these islands. ©On smaller islands, not
capable of supporting a resident predator population,
critical time periods probably involve only the
breeding seasons (March—-June).

The literature review and annotated bibliography should
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be sufficient %to determine which islands would be
capable of supperting predator populatiens. This task
could be combined with other studies proposed herein
(IT.C.1.).

5. Relationship between stage/discharge and (1) goose
nesting habitat and island integrity; (2} raptor and
prey production and island integrity; (3) riparian
habitat; and (4) human disturbance.

The HEP process discussed in II. C.1. should provids an
estimate of habitat value {guality and quantity) for
the species in question. Specific informatiocn about
limiting factors is not available and must be defined
in studies regarding selected species:

a. Goose nesting: Evalvate the pessible effects
of wvarious flow regimes (from hydrologic modeling
in III) on goose production through an evaluatien
of the step-backwater model or other river
profiling methoeds. Use existing data regarding
goose nesting chronology to predict the effects of
fiow fluctuation on goose nesting success. Water -
fluctuation should include at least two types of
negative impacts; impacts related to high flow
levels once nesting has commenced (mest flooding)
and low flow impacts (increased predation). This
evaluation is anticipated to be included in the
analysis of nesting data presently being performed
by the Fish and Wildlife Service and expected to
be available in the fall of 1888.

b. REaptor producticn and prey production:
Evaluate the possible effects of wvarious flow
regimes (from hydrologic modeling, III) through an
evaluation of the step-backwater model or other
river profiling methods. Existing data are
available regarding raptor nesting chronology that
would allow a prediction of the effects of flow
fluctuation on birds of prey which may use the
riparian zones and islands. Review data and
produce a report specific to riparian habitatl use.

c. Riparian habitat: Assume that the short-term
relationship between stage/discharge and riparian
habitat is not expected to modify existing habitat
conditions. .

Evaluate possible influences of various flow
regimes on riparian and wetland habitats through
the use of the step-backwater model study
(1I1.C.3.b.), the results of hydrologic modeling
(I1I.C.), and possible soil moisture work.
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d. Human disturbance: Assume that human
activities occurring on the river produce &
negative impact on nesting waterfowl although the

magnitude of such an impact is unknown. Primary
recreation which may impact islands is associated
- with boating activity. Obtaein and evaluate base

line human use data during the biologically
critical period (March-June}.

7. Literature/data searches.

Conduct literature searches and develop annctated
bibliographies regarding all studies listed in II.C.

IIT. STUDY PLAN FOR HYDHOLOGY

This section describes proposed hydrologic studies of the Snake
River, some of which are described above, tfo be used for:
assessment of impacts, if any, on wildlife, resident fish, and
downstream anadromous Tish. The hydrological response to possible
methods of flow augmentation to protect, enhance, or mitigate
fish and wildlife resources will be tested.

Flow simulation will be performed with an appropriate model of
the Snake River system and its major regulated tributaries using
either the model developed by the ITdaho Depariment of Water
Resources (IDWR model) and currently used by the Bureau of
Reclamation (BR) or other appropriate models. These models could
be used to satisfy planning or operational aspects of flow
simulation.

A. Updated Base Study

Update the data base study of the IDWR model to 1988 to use
as a basis for comparison. (The IDWR model 1is currently
calibrated for the period 1828-83.) Extend the simulated
period of the IDWR model from 1883 to 198B. Recalibrate the
IDWR model for 198B conditions. (1985 conditions for the
Snake Hiver have been described in an IDWR open file
report.4) Provide access to the IDWR model te the parties.
Costs associated with such access shall be paid by the party
requesting the access. -

4Robertson, et =al. 19B8. Stream Flows in the Snpake
River Basin, 1985 Conditions of Use and Management. IDWR {02-70-
510-1101). 29 pp-
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B. Depleticons Studies.

Upon completion of the base study, perform simulations for a
series of up to seven alternative future levels of
streamflow depleticon, dincluding a simulation representing
conditions that would result in the lowest monthly flows in
the driest vears corresponding te a minimum daily flow of
3,800 cfs at the Murphy gage, as described under I.B.
Results of the depletion studies would depict future flows
which could occur within the context of the Swan Falls
Agreement. To display flow seqguences for shorter durations
than the model-generated monthly numbers, it would be
necessary to disaggregate changes from base conditions for
sample months in recently observed hydrographs. River
simulations generate flow data at nearly all long-record
stream gage sites within the basin so that flow effects on
resident fish and wildlife at the Refuge-and on the
anadromous fish coculd be estimated.

c. Augmentation Studies

Run simulations of flow augmentation for anadromous fish
anéd/or resident fish and wildlife. Test target flow rates
in appropriate river reaches, as specified by the technical
subgroup, against alternative uses of existing and possibile
new storage in the basin. Final simulations for the lower
river would rTequire assumptions of regulation schedules by
Brownlee Reservoir.

Run trial studies to determine the feasibility of augmenting
existing flows to achieve target flows. With/without
flows and reserveir contents in all reaches would be
generated so that gains and losses as well as third party
impacts could be evaluated.

B. Withdrawal Decline Study

Given recent changes in management of the Snake River
system, including decreases in agricultural diversions over
the past 10 yvear period (appropriately B(0O0,000 acre feet per
year), assess the effect of the declines in diversions on
river flows in the Milmner to Weiser reach of the Snake River
(as well as the lower river). Evaluate the effect of
projected levels of reduced diversiens, to be identified by
the technical subgroup, on the Snake Plain agquifer at
equilibrium conditions by use of the IDWR Snake Plain
ground-water model or other appropriate ground-water models,
Compute modified aquifer discharge with the ground-water

12




models. Input these reduced outflows as well as the reduced
diversions into the IDWR model to simulate possible flow
conditions in the refuge reaches as well as

further
downstrean.
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SWAN FALLS STUDY BUDGET WORKSHEET
May 20, 1988

Time Cost Share by Entity Contingency¥
Study ‘ in in Idaho Idaho
Element Description Months Thous. Power DOI. HNMFS Power DCI NMFS
iAla Water Sup Studies 12 106 35 ——— 65.0 2 ——ewm om—m e
IAlb Effects 12 40 - e 20.0 20.0 ——w ————
TAZ Energy Stor. & Exch 3 12 ——— ——— 1 D
IA3 New Storage i 5 ——— — e 2.5 2B e e
T44 Chgs in Proj. Ops. 1 25 - - — 95 ) @ e —e— —e
I4B Water Conserv. ) 10 - —— e — 16.0 0 —mem —eme ————
iB Alternate Flow Reg. Z 14 e e —— 10,0 ——= —=——
IC1l IFIM Prelim. Assess 3 15 7.5 ———— 7.5 em—m— —em— e
icZ IFIM 36 500 ———— —_—— e e 500
SUBTGTAL ANADROMOUS FISHERIES 717 42.5 § 142 32.5 © 504
1IB1 Lit. Search 12 20 17.5 2.5 e e —m e
IIBZ Additional IFIM ——— e _—— ——— e e e e
Reach A 36 i B ——— e s e ——m-
Reach B-C ———~ 200 125.0 75.0 e e e
Reach D-E ———— e —— ———— e e e
1IIB3 Candidate Species 24 25 _——— 95.0 e
11B4 Water Quality 12 100 50.0 50.0 e . ——
IIB5S NPDES Permits ') —_— ——— _—— e e —
IIBS Future Reservoir - ——— _—— —_——— e e e
Fish Habitat 4 25 12.5 12.5 e e e ——
IIB7 Brownlee Fisheries 12 50 —— ———— T 9.3 186.
SUBTOTAL RESIDENT FISHERIES 429 205 165.0 0 25 8.3 16
IICla  HEP 250 175.0  225.0 e e e -
IIC1b Wwildlife Inventory 150 —_———— —_———— et e
11C2 Predation/¥Flow Rel. 25 ——— ——— - 12.5 12.5 ~--
IIC3 Swan Falls Flows & —— ———— _——— ———— e -
Predation :
I11C4 Waterfowl Nest -
Lit. Search 20 18.0 10.0 —_——— U
I1ICS Habitat Maint.

Lit. Search - —_—— RS ——— ———— -




Eiement Description Time Cost irc Lol KMFS IPC  DOI HMF:

1iCc6a Goose Nesting 1 5 2.5 2.5 m——— e e e
TICk Raptor Pred. 3 i5 7.5 7.5 ——— e ——
IIC8c Riparian Habitat 13 50 25.0 25.0 e et
I1ced Human Disturbance: 18 20 20,6 -—mm—— ———m e e e
Lit. Search .
1I1.€.3 Riwver Profiling 36 660 182.0 278.0 —_—— 78 112 ~——
SUBTOTAL WILDLIFE 1188 432.0 548.90 0 80.5 124.5 0
IIC Egqp Nyssa Gaugs ———— 9 ———= 8 ———— ——e— = e
Operation 36 iB ———m e ———— mem—e e e
4 Parameter Mon. ——— 4 ——— 3.5 — ———— e e
Cperation 144 24 -—- mm= ———= = e =
DCP ——-- 21 mm—m s Cmmmm mmmm e e
Operation 36 18 _——— me—= e mmmm e —
SUBTOTAL EQUIPMENT 2186 94 0 12.5 0 0 0 0
ITI Hydrology 30 230 13.33 73.33 73.33 70 —-——= ~—-
SUBTOTAL HYDROLOGY 30 230 13.33 73.33 73.33 70 ——— ——-

TOTAL 26586 692.83 798.83 215.33 218 132.8 5]

TOTAL (including contingencies) BY ENTITY

Idaho Power = 910.8B3%xx
BOI = 831.63
NMFS = 732.G3

¥ NMFS and DOI may seek funding for these studies at a future dafl
contingent upon the results of the preliminary study to determine neec
Similarly Idaho Power will provide funds based on a determination that studi
are needed. -

%¥% Idaho Power Company is not obligated to provide funding in calenda
year 1988. 1Idaho Power, bhowever, will provide representatives (policy an
techpical) to initiate action on the studies.
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CHAPTER 14
(S$.B. No. 1005)

. AN ACT

RELATING 7TO THE PUBLIC UTILITIES COMMISSION AND ITS JURISDICTION TO
REVIEW REVENUE REQUIREMENTS AND OTHER REGULATORY THPLICATIONS OF
THE SWAN FALLS COMPROMISE.

8e It Enacted by the Legislature of the State of Idaho:

SECTION 1. FINDINGS AND STATEMENT OF PURPOSE. After hearing
restimony from the cffice of the governor, the office of the attorney
general, The Idaho public utilities commission, the Idaho department
of water resources, the Idaho water resources board, the Idahc depart-
ment of fish and game, other governmental entities and other inter-
ested groups and individuals of the state of Idaho, the legislature
hereby finds that while porticms of the testimeny differ, the contract
entered into by the governor and the Idzho Power Company on October
25, 1984, is in the public interest for all purposes including, but
not limited to, all purposes under the public wutilities law, as
amended. Implementation of the settlement will resolve continuing
controversy over electric utility water rights in the Snake River
Rasin above Murphy U.S.G.S. gaging station. That controversy has
rendered the amount of the water available for hydropower uncertain,
thus placing at risk both the availability of low-cast hydropower tO
the ratepayers and the state's ability to manage an increasingly
scarce resource. This settlement balances all of the parties' concerns
and insures that existing hydropower—generating facilities will remain
useful, that ratepayers will not be burdened with excessive costs, and
that availability of water for additional domestic, manufacturing, and
agricultural uses will judiciously expand.

SECTION 2. PUBLIC UTILITIES COMMISSION —- JURISDICTION. The Idaha
public uatilities commission shall have no jurisdiction to consider in
any proceeding, whether instituted before or after the effective date
of this act, any issue as to whether any electric utility, including
Idaho Power Company, should have or could have preserved, maintained
or protected its water rights and hydroelectric generation in a manner
inconsistent with the contract entered into by the governor and the
Idaho Power Company on October 25, 1984,

SECTION 3. IPUC -— EFFECT OF ACREEMENT. In any proceeding before
the Idaho public utilities commission incliuding, but not limited te, a
proceeding in which the commission is setting or reviewing the revenue
requirement of any electric utility, including Idaho Power Company,
the commission shall accept as reasonable and in the public interest
for all purposes, the contract entered into by the governor and the
Idaho Power Company on October 25, 1984, including without limitation,
the effects of implementation of such contract on the utility's
revenue requirements and hydroelectric generation.
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SECTION 4. EXEMPTION. Implementation of such contract shall not
constitute a sale, assignment, conveyance Or transfer within the mean-
ing of secrions 61-327, 61-328, 61-329, 61~330 and 61-331, Idahe Code,
to the extent any of those sections may apply.

Approved February 28, 1985.

CHAPTER 13
(3.B. Ho. 1006)

AN ACT
RELATING TO THE DEPARTMENT OF WATER RESOURCES; AMENDING SECTION
42-1805, IDAHQ CODE, TO PROVIDE THAT THE DIRECTOR OF THE DEPART-
MENT OF WATER RESOURCES SHALL HAVE THE POWER TO PROMULGATE RULES
AND REGULATIONS.

Ba It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-1805, Idaho Code, be, and the same is
hereby amended to read as follows:

42-1805. ADDITIONAL DUTIES. In additicn to other duties pre-
ccribed by law, the director of the department of water resources
shall have the following powers and duties:

(1) To represent the state in all matters pertaining to inter-
state and international water rights affecting Idaho water resources;
and to cooperate with all agencies, now existing or hereafter to be
formed, within the state or within other jurisdictions, in matters
affecting the development of the water resources of thils state.

(2) To prepare a present and continuing inventory of the water
resources of this state, ascertain means and methods of conserving and
augmenting these and determine as accurately as possible the most
effective means by which these water resources may be applied for the
benefit of the people of this state.

(3) To conduct surveys, tests, investigations, research, exami-
nations, studies, and estimates of cost relating to availability of
unappropriated water, effective use of existing supply, conservationm,
storage, distribution and use of water.

(4) To prepare and compile information and data obtained and to
make the same available to interested individuals or agencies.

(5) To cooperate with and coordinate activities with the adminis-
trator of the division of environmental protection of the department
of health and welfare as such activities relate to the functions of
either or both departments concerning water quality. Such cooperation
and coordination shall specifically require that:

(a) The director meet at least quarterly with the administrator

and his staff to discuss water quality programs. A copy of the

minutes of such meeting shall be transmitted to the governor.

(b} The director transmit to the administrator, reports and
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information prepared by him pertaining to water quality programs,
and proposed rules and regulations pertaining to water quality
Programs.
(¢} The director shall make available to the administrator znd
the administrator shall make available to the director all notices
of hearings relating to the promulgation of rules and regulations
relating to water gquality, waste discharge permits, and stream
channel alteration, as such directly affect water quality, and
notices of any other hearings and meetings which relate to water
quality.

{6) To perform administrative duties and such other functions as
the board may from time to time assign to the director to enable the
board to carry outf its powers and duties.

(7) fter notice, to suspend the issuance or further actien on
permits or applications as necessary to protect existing vested water
rights or to ensure compliance with the provisions of chapter 2, ticle
42, Idaho Code, or to prevent violation of minimum Elow provisions of
the state water plan,

(8) To promulgate, adopt, modify, repeal and enforce rules and
regulations implementing or effectuating the powers and duties of the

department.
Approved February 28, 1985.

CHAPTER 16
(S$.B, No. 1007)

AN ACT
RELATING TC WATER RIGHTS; AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY
THE ADDITION OF A NEW SECTION 61-502B, IDAHO CODE, TO PROVIDE THAT
GAIN UPON SALE OF A PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO
THE BENEFIT OF THE RATEPAYERS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 5, Title 61, Idaho Code, be, and the same
is hereby amended by the addition thereta of a NEW SECTION, to be
known and designated as Section 61-502B, Idaho Code, and to read as
follows:

61-502B. ALLOCATION OF GAIN UPON SALE OF WATER RICGHT. The gain
upon sale of a public utility's water right used for the generation of
electricity shall accrue to the benefit of the ratepayers.

Approved February 28, 1985,
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CHAPTER 17
(s.B. No. 1008}

AN ACT
RELATING TO WATER RIGHTS FOR HYDROPOWER PURPCSES; AMENDING SECTION
47-203, IDAHO CODE, TO REDESIGNATE THE SECTION, TO MAKE CERTAIN
ORGANIZATIONAL, CHANGES AND TO PRGVIDE FOR TEE MAILING OF NOTICES
TO PaAID SUBSCRIBERS; AMENDINGC CHAPTER 2, TITLE 42, IDAHO CODE, BY
THE ADDITION OF A NEW SECTION 42-203B, IDAHO CODE, TO PROVIDE THAT
THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES SHALL HAVE THE
AUTHORITY TO SUBORDINATE RIGHTS GRANTED FOR POWER PURPOSES TO
SUBSEQUENT UPSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENSES
GRANTED FOR POWER PURPOSES TO A SPECIFIC TERM; AMENDING CHAPTER 2,
TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 42-203C,
IDAHQ CODE, TO PROVIDE THAT THE DEPARTMENT SHALL CONSIDER CRITERIA
WHEN AN APPLICANT'S APPROPRIATION WOULD SICGNIFICANTLY REDUCE THE
AMOUNT OF WATER AVAILABLE FOR & SUBORDINATED POWER USE; AMENDING
CHAPTER 2, TITLE 42, IDAHC CODE, BY THE ADDITION GF A NEW SECTION
42-203D, IDAHO CODE, TO PRCVIDE THAT THE DEPARTMENT GSHALL REVIEW
ISSUED PRIOR TO THE EFFECTIVE DAYTE OF TEIS ACT; PRO-
VIDING THAT THE PROVISIONS OF THIS ACT SHALL NOT AFFECT ANY INTER-
STATE COMPACT; AND PROVIDING SEVERABILITY.

Be It Enacted by the Legislature of the State of Idaho:

3ECTION 1. That Section 42-203, Idaho Code, be, and the same 1is
hereby amended to read as follows: '

42-203A. NOTICE UPON RECEIPT OF APPLICATION -- PROTEST -- HEARING
AND FINDINGS -~ APPEALS. 8n—and-after-the-passagej-approvat-and-effec—
tive-date-of-this-secttony-upon (1) Upon receipt of an application to
appropriate the waters of this state, the department of water
resources, shall prepare a notice in such form as the department may
prescribe, specifying: (a) the number of the application and ; (b) the
date of filing thereof;; (c) the name and post—office address of the
applicanty; (d) the source of the water supplyy; (e} the amount of
water to be appropriateds; (f)} in general the nmature of the proposed
usey; (g) the approximate location of the point of diversiony; (h) and
the point of usey. The department shall also statimge in said notice
that any protest against the approval of such application, in form
prescribed by the department, shall be £iled with the department
within ten {10) days from the last date of publication of such notice.

{2) The director of the department of water resources shall cause
the notice to be published in a newspaper printed within the county
‘wherein the point of diversion lies, or in the event no newspaper is
.printed in said county, then in a newspaper of general circulation
herein., Fnts When the application proposes a diversion in excess of
en (i0) ¢.f.s. or one thousand (1,000) acre feet, the director shall
ause the notice to be published in a newspaper or newspapers suffi-
ient to achieve statewide circulation. Any notice shall be published
t least once each week for two (2) successive weeks.,
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(3) The director of the department shall cause a cOpy of the
notice of application to be sent by ordinary mail to any person who
requests in writing Lo receive any class of notices of application and
who pays an annual mailing fee as established by departmental regula-
tion.

(4) Any person, firm, association or corporation concerned in any
such application may, within the time allowed in the notice of appli-
cation, file with said director of the department of water rescurces a
written protest against the approval of such application, which pro-
test shall state the name and address of protestant and shall be
signed by him or by his agent or attorney and shall clearly ser forth
his objections to the approval of such application. Hearing upon the
protest so filed shall be held within sixty (60) days £rom the date
such protest is received. Notice of this hearing shall be given by
mailing notice not less than ten {10) days before the date of hearing
and shall be forwarded to both the applicant and the protestant, or
protestants, by certified mail. Such notice shall state the names of
the applicant and protestant, or protestants, the time and place fixed
for the hearing and such other information as the director of the
department of water resources may deem advisable. In the event that no
protest is filed, then the director of the department of water
resources may forthwith approve the application, providing the same in
all respects conforms with the requirements of this chapter, and with
the regulations of the department of water resources.

{5) Such hearing shall be conducted in accordance with the provi-
sions of section 42-1701A(1) and (2), Idaho Code. The director of the
department of water resources shall find and determine from the evi-
dence presented to what use Or uses the water sought to be appropri-
ated can be and are intended to be applied. In all applications
whether protested or not protested, where the proposed use 1is such
{ta) that it will reduce the quantity of water under existing water
rights, or (2b)} that the water supply itself 1is insufficient for the
purpese for which it is sought to be appropriated, or {(3c) where it
appears to the satisfaction of the department that such application is
not made in good faith, is made for delay or speculative purposes, oOr
(4d) that the applicant has not sufficient financial resources with
which to complete the work involved therein, or (5e) that it will
conflict with the local public interest, where the local public inter=
est is defined as the affairs of the people in the area directly
affected by the proposed usew-The; the director of the department of

warer resources may reject such application and refuse issuance of a
permit therefor, or may partially approve and grant 2 permit for a
tews smaller quantity of water than applied for, or may grant a permit
upon conditions. The provisions of this section shall apply to any
boundary stream between this and any other state im all <cases where
the water sought to be appropriated has its source largely within the
state, irrespective of the location of any proposed power generating
plant. )

(6) Any person or corporation who has formally appeared at the
hearing, feeting aggrieved by the judgment of the director of the
department of water resources, may seek judicial review thereof in
accordance with section 42-1701A(4), Idaho Code. :
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SECTION 2. That Chapter 2, Ticle 42, Idaho Code, be, and the same
{5 hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 42-2Q3B, Idaho Code, and to read as
follows:

42-203B, AUTHORITY TO SUBORDINATE RIGHTIS —— NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION CONDITION
_— AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. (1) The legislature
finds and declares that it is in the public interest to specifically
implement the state's power to regulate and limit the use of water for
power purposes and to define the relaticnship between the state and
the holder of a water right for power purposes to the extent such
right exceeds an established minimum flow. The purposes of the trust
astablished by subsections (2} and (3) of this section are to assure
an adequate supply of water for all future beneficial uses and to
clarify and protect the right of a user of water for power purposes to
continue using the water pending approval of depletionary future bene-
ficial uses.

(2) A water right for power purposes which is defined by agree-
ment with the state as unsubordinated to the extent of a minimum flow
escablished by state action shall remain unsubordinated as defined by
the agreement. Any portion of the water rights for power purposes in
excess of the level so established shall be held in trust by the state
of Idaho, by and through the governor, for the use and benefit of the
user of the water for pawer purposes, and of the people of the state
of Idaho. The rights held in trust shall be subject to subordination
to and depletion by future upstiream beneficial users whose rights are
acquired pursuant to state law.

(3) Water rights for power purposes not defined by agreement with
the state shall not be subject to depletion below any applicable mini-
mum stream flow established by state action. Water rights for power
purposes in excess of such minimum stream flow shall be held in trust
by the state of Idaho, by and through the governor, for the wuse and
penefit of the users of water for power purposes and of the people of
the state of Idaho. The rights held in trust shall be subject to sub-
ordination to and depletion by future upstream beneficial users whose
rights are acquired pursuant to state law.

(4) The user of water for power purposes as beneficiary of the
rrust established in subsections (2) and (3) of this section shall be
entitled to use water available at its facilities to the extent of the
water right, and to protect its rights to the use of the water as pro-
vided by state law against depletions or claims not in accordance with
state law.

(5) The governor or his designee  is hereby authorized and empow—
ered to enter into agreements with holders of water rights for power
purposes to define that portion of their water rights at or below the
level of the applicable minimum stream flow as being unsubordinated to
upstream beneficial uses and depletions, and to define such rights in
excess thereof 'as being held in trust by the state under subsection
(2) of this section. Such agreements shall be subject to ratification
by law. The contract entered into by the governor and the Idaho Power
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Company on October 25, 1984, is hereby found and declared to be such
an agreement, and the legislature hereby ratifies the governor's
authority and power to enter into this agreement,

{6) The director shall have the authority to subordinate the
rights granted in a permit or license for power purposes to subsequent
upstream beneficial depletionary uses. A subordinated water right for
power use does not give rise te any claim against, or right to inter-
fere with, the holder of subsequent upstream rights established pur-
suant to state law. The directer shall alsc have the authority to
limit a permit or license for power purposes to a specific term.

Subsection (6) of this section shall net apply to licenses which
have already been issued as of the effective date of this act.

SECTION 3. That Chapter 2, Title 42, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 42-203C, Idaho Code, and to read as
follows:

42-203C. HYDROPOWER WATER RIGHT -- CRITERIA FOR REALLOCATION =--
WEIGHT - BURDEN OF PROOF. (1) If an applicant intends to appropriate
water which is or may be available for appropriation by reason of a
subordination conditicn applicable to a water right for power pur=-
poses, then the director shall consider, prior to appraving the appli=
cation, the criteria established in section 42-203A, Idaho Code, and
whether the proposed use would significantly reduce, individually or
cumulatively with other uses, the amount of water available to the
holder of a water right used for power production and, if so, whether
the proposed reduction is in the public interest.
(2} (a) The director in making such public interest determi-
nations for purposes of this section shall consider:
(i) The potential benefits, both direct and indirect, that
the proposed use would provide to the state and local econ-
omy;
(i1} The economic impact the proposed use would have upon
electric utility rates in the state of Idahc, and the avail-
abitity, foreseeability amd cost of alternative energy
sources to amellorate such impact;
(iii) The promotion of the family farming tradition;
{(iv) The promotion of full economic and multiple use devel-
opment of the water resources of the state of Idaho:
(v} In the Snake River Basin above the Murphy gauge whether
the proposed development conforms to a staged development
policy of wup to twenty thousand (20,000) acres per year or
eighty thousand (80,000) acres in any four (4) year period.
No single factor enumerated above shall be entitled :to
greater weight by the director in arriving at this determination.
(b} The burden of proof under the provisions of this section
shall be on the protestant.

SECTION 4. That Chapter 2, Title 42, Idaho Code, be, and the same
is hereby amended by the addition therete of a NEW SECTION, to be
known and designated as Section 42-203D, Idaho Code, and to read as
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follows:

42-203D. REVIEW OF PERMITS -- QPPORTUNITY FOR HEARING. (1) The
department shall review all permits issued prior to the effective date
of this section, except to the extent a permit has been put Lo penefi-
use prior ta July 1, 1985, to determine whether they comply with
che provisions of chapter 2, title 42, Idaho Code. If the department
finds that the proposed use does not satisfy the criteria of chapter
2, title 42, Idaho Code, then the department shall either cancel the

permit oOT impose the conditions required to bring the permit. inta

compliance with chapter 2, title 42, Idaho Gode. ;f the department

finds that the permit satisfies the criteria established in chapter 2,
42, Idaho Code, then the department shall enter an order con-

cial

ritle
tinuing the permit.

(2) The department shall provide an opportunity for hearing in
accordance with section 42-17014, Idaho Code, and sections 67-5209
chrough 67-5215, Idaho Code, for each halder of a permit that 1s pro~
posed either to be cancelled or made subject Lo new condivions.

SECTION 5. This act shall not be construed as modifying, amend—

ing, ©T repealing any interstate compact.

SECTION 6. The provisions of this act are hereby declared O be
severable and 1f any provision of this act or the application of such
to any person ¢r circumstance is declared 1invalid for any

provision
shall not affect the validity of remaining

reason, such declaraticn
portions of this ack.

Approved February 28, 1985,

CEAPTER 18
(K.B. No. 70)

AN ACT
RELATING TO THE ADJUDICATION OF WATER RIGHTS; AMENDING CHAPTER 14,
TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 4214064,
IDAHO CODE, TO PROVIDE FOR THE COMMENCEMENT OF AN ADJUDICATION OF
THE WATER RIGHTS OF THE SNAKE RIVER BASIN; AMENDING SECTION
42-1409, IDAHO CODE, TO PROVIDE THAT IN AN ORDER REQUESTING JOIN-
DER OF CLAIMANTS TO WATER IN A SYSTEM, THE ORDER SHALL INDICATE
THAT A NOTICE OF CLAIM NEED NOT BE FILED FOR A WATER RIGHT EVI-
DENCED BY A VALID APPLICATION OR PERMIT ON FILE WITH THE DEPART-
MENT OF WATER RESOURCES FOR WHICH PROOF OF BENEFICIAL USE HAS NOT
BEEN FILED AND TO PROVIDE THAT A COURT IN A SUBSEQUENT ORDER OF
JOTNDER SHALL AUTHORIZE THE DIRECTOR OF THE DEPARTMENT OF WATER
RESOURCES TO ORDER A NOTICE OF CLAIM TO BE FILED ON EACH PERMIT
FOR WHICH PROOF OF BENEFICIAL USE HAS BEEN FILED PRIOR T0 FILING
WITE THE COURT OF THE REPORT OF PROPOSED FINDING OF WATER RIGHTS
REQUIRED BY LAW; AMENDING SECTION 42-1414, IDAHO CODE, TO MODIFY
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pined by the governimg body, not to exceed eight per cent (8%Z) per
month, may be deducted from the salary of each police officer and
placed in said "policeman's retirement fund" by the treasurer. When
a1l claims against the fund have been satisfied, the authority to levy
according to this section shall terminate.

spproved March 21, 1985.

CHAPTER 224
(H.R. No. 186, As Amended)

AN ACT

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING CHAPTER 2,
= TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 4£2-2038B,
o {DAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE DEPARTMENT OF
: WATER RESOURCES SHALL HAVE THE AUTHORITY TO SUBORDINATE RIGHTS
CRANTED FOR POWER PURPOSES TO SUBSEQUENT UPSTREAM RIGHTS, TO LIMIT
PERMITS OR LICENSES GRANTED “0R POWER PURPOSES TC A SPECIFIC TERM,
AND TO PROVIDE FACTORS THE DIRECTOR OF THE DEPARTMENT OF WATER
RESOURCES IS TO CONSIDER IN LIMITING PERMITS OR LICENSES FOR POWER
PURPOSES TO A SPECIFIC TERM.

Be It Enacted by the Legislature of the State of Idaho:

gECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
vnown and designated as Section 42-203B, Idaho Code, and to read as

follows:

42-203B. AUTHORITY TO SURORDINATE RIGHTS -- NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION CONDITION
—— AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. (1) The legislature
finds and declares that it is in the public interest to specifically
implement the state's power to regulate and limit the use of water for
power purposes and tO define the relationship between the state and
the holder of a water right for power purposes to the extent such
right exceeds an established minimum flow. The purposes of the trust
established by subsections (2) and (3) of this section are to assure
an adequate supply of water for all future beneficial uses and to
clarify and protect the right of a user of water for power purposas to
continue using the water pending approval of depletionary future bene—
ficial uses.

(2) A water right for power purposes which is defined by agree-~
ment with the state as unsubordinated to the extent of a minimum flow
established by state action shall remain unsuberdinated as defined Dy
the agreement. Any portion of the water rights for power purposes in
excess of the level sa established shall be held in trust by the state
of Idaho, by and through the governor, for the use and benefit of the
user of the water for power purposes, and 6f the people of the state
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of Idaho. The rights held in trust shall be subject to subordinatiog
to and depleticn by future upstream beneficial users whose rights are
acquired pursuant to state law.

(3) Water rights for power purposes not defined by agreement with
the state shall not be subject to depletion below any applicable mini-
mum stream flow established by state action. Water rights for power
purposes in excess of such minimum stream flow shall be held in tryst
by the state of Idahe, by and through the governor, for trhe wuse azpg
benefit of the users of water for power purposes and of the people of
the state of Idaho. The rights held in trust shall be subject to sub-
ordination to and depletion by future consumptive upstream beneficial
users whose rights are acquired pursuant to state law.

(4) The wuser of water for power purposes as beneficiary of the
trust established in subsections {2) and (3) of this section shall be
entitled to use water available at its facilities to the extent of the
water right, and to protect its rights to the use of the water as pro-
vided by state law against depletions or claims not in accordance with
state law.

(5) The governor or his designee is hereby authorized and empow-
ered to enter into agreements with holders of water rights for power
purposes to define that portion of their water rights at or below the
level of the applicable minimum stream flow as being unsubordinated to
upstream beneficial uses and depleticns, and to define such rights 1in
excess thereof as being held in trust by the state under subsection
(2) of this section. Such agreements shall be subject to ratification
by law. The contract entered into by the governor and the Idaho Fower
Company on OGctober 253, 1984, 1s hereby found and declared to be such
an agreement, and the legislature hereby ratifies the governmor's
authority and power to enter into this agreement.

(6} The director shall have the authority to subordinate the
rights granted in a permit or license for power purposes to subsequent
upstream beneficial depletionary uses. A subordinated water right for
power use does not give rise to any claim against, or right toc inter-
fere with, the holder of subsequent upstream rights established pur-
suant to state law. The director shall also have the authority to
limit a permit or license for power purposes to a specific term.

Subsection (6) of this section shall not apply to licenses which
have already been issued as of the effective date of this acrt.

(7) The director in the exercise of the autheority to limit a
permit or license for power purposes to a specific term of years shall
designate the number of years through which the term of the license
shall extend and for purposes of determining such date shall consider
among other factors:

(a) The term cof any power purchase contract which is, or reason-

ably may become, applicable to, such permit or license;

(b} The policy of the Idaho public utilities commission (IPUC)

regarding the term of power purchase contracts as administered by

the IPUC under and pursuant to the authority of the public utility
regulatory policy act of 1978 (PURPA);

(¢} The term of any federal energy regulatory commission (FERC)

license granted, or which reasonably may be granted, with respect

to any particular permit or license for power purpose;
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(4) Existing downstream water uses established pursuant to state
law.
The term of years shall be determined at the time of issuance of the
ermit, or as soon thereafter as practicable if adequate information
¢ not then available. The term of years shall commence upon applica-
rion of water to beneficial use. The term of years, once established,
shall not thereafter be modified except in accordance with due process

of law.

Approved March 21, 1985,

CHAPTER 225
{H.B. No. 150)

AN ACT
RELATING TO A FREE FISHING DAY; AMENDING SECTION 36-401, IDAHO CODE,
TO PROVIDE THAT NO FISHING LICENSE SHALL BE REQUIRED FOR ANY
PERSON TO FISH ON A FREE FISHING DAY AS MAY BEE DESIGNATED BY THE

FISH AND GAME COMMISSION.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 36-401, Idaho Code, be, and the same is
hereby amended to read as follows:

36-401. HUNTING, TRAPPING, FISHING OR CARRYING UNCASED FIREARM --
LICENSE REQUIREMENT -- EXCEPTIONS. It is a misdemeanor for amy person
to hunt, trap, or fish for or rake any wild animal, bird or fish of
this state or have in his possession any uncased firearm while in the
fields or forests of the state, without first having procured a Lli-
cense as hereinafter provided. Provided that =no license shall be
required:

(a) Uncased Firearms. For residents of this state to carry
uncased firearms on property owned, leased or controllied by them or on
adjoining property for the purpose of taking predatory animals.

(b) 1. For children under the age of fourteen {(14) years who are

residents of this state to fish during the open season therefor,

2. For nonresident children under the age of fourteen (14) years

to fish during the open season therefor praovided they are accompa-

nied by the holder of a valid fishing license, and provided fur-
ther that any fish caught by such nonresident children shall be
inciuded in the bag and possession limit of such license holder,

3. For resident children under the age of twelve {(12) years to

hunt, take or kill predatory, unprotected birds and animals by

medns other than with firearms.

4. For resident children under the age of fourteen {14) years to

trap muskrats from irrigation ditches or property on which they

live during the open season.
(c) For any person to fish on a "free fishing day" as may be
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CHAPTER 204
(5.8. Nc. 1205)

AN ACT
RELATING TO THE STATE WATER PLAN; RATIFYING AND APPROVING AMENDMENTg
TGO POLICY 32 OF THE STATE WATER PLAN ADOPTED BY THE WATER RESGURCE
BOARD ON MARCH 1, 19853 AND REPEALING SECTION 42-17364, Ibamg
CODE.

Be It Enacted by the Legislature cof the State of Idaho:

SECTION 1. That the amendments to Policy 32 of the Idaho Stare
Water Plan, which amendments were adopted by Resolution of the Idap,
Water Resource Board on March 1, 1985, be, and the same are heraby
ratified and approved.

SECTION 2. That Section 42-1736A, Idaho Code, be, and the same ig
hereby repealed.

Approved March 22, 1985.

CHAPTER 205
(S.B. No. 1208)

AN ACT
APPROPRIATING MONEYS TO THE SUPREME COURT FOR FISCAL YEAR 1986,

" Be It Enacted by the Legislature of the Stare of Idaho:

SECTION 1. There is hereby appropriated to the Supreme Court the
following amount from the ligted account for the period July 1, 1985,
through June 30, 1986:

FROM:

General Account _ $ll7,590-

Approved March 22, 1985.

CHAPTER 206
(5.B. No. 1209)

AN ACT
APPROPRIATING MONEYS TO THE DEPARTMENT OF PARKS AND RECREATICN FOR
FISCAL YEAR 1984.

Be It Enacted. by the Legislature of the State of Idaho:
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pay &1l actual burial costs. In case a perscn confined or detainegd wag
initially arrested by & city police officer for viclation of the motq,
vehicle laws of this state or for violation of a city ordinance, tpg
cost of such confinement or detention shall be a charge against sucp
city by the county wherein the order of confinement was entered. A11
payments under this section shall be acted upon for each calenda,
month by the second Monday of the menth following the date of biliing.

Approved March 24, 1986.

CHAPTER 116
(S.B. No. 1349)

AN ACT
RELATING TO PUBLIC DEPOSITORIES; REPEALING SECTION 57-133A, IDadp
CODE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Sectien 57-133A, Idaho Code, be, and the same ig
hereby repealed.

Approved March 24, 1986,

CHAPTER 1.7
(5.B. No. 1358, As Amended)

AN ACT
RELATING TG TRUST WATERS ON THE SNAKE RIVER ESTABLISHED PURSUANT TC
AGREEMENT; AMENDING SECTION 42-203B, IDAHO CODE, TO PROVIDE THAT &
USER OF WATER FOR POWER PURPOSES SUBORDINATED BY A PERMIT ISSUED
AFTER JULY 1, 1985, OR BY AN AGREEMENT, MAY CONTINUE USING THE
WATER PENDING APPROVAL OF DEPLETIONARY FUTURE BENEFICIAL USES, TC
CLARIFY APPLICATION TO CERTAIN WATERS OF THE SNAKE RIVER OR A SUR-
FACE OR GROUND WATER TRIBUTARY TO THE SNAKE RIVER UPSTREAM FROM
MILNER DAM, TO PROVIDE APPLICATION TO CERTAIN WATERS OF THE SNAKE
RIVER OR A SURFACE OR GROUND WATER TRIBUTARY TO THE SNAKE RIVER
DOWNSTREAM FROM MILNER DAM REGARDING THE DETERMINATION AND ADMIN-
ISTRATION OF RIGHTS TO THE USE OF CERTAIN WATERS OF THE SNAKE
RIVER, AND TO PROVIDE REFERENCE3 TO IDAHO CODE CITATIONS; AMENDING
SECTION 42-203C, IDAHO CODE, TO PROVIDE IF AN APPLICANT INTENDS TO
APPROPRIATE WATER WHICH IS HELD IN TRUST BY THE STATE OF IDAHC
PURSUANT TO CERTAIN LAW, THE DIRECTOR OF THE DEPARTMENT OF WATER
RESOURCES SHALL CONSIDER WHETHER THE PROPOSED USE INDIVIDUALLY OR
CUMULATIVELY WITH OTHER EXISTING USES OR USES REASONAELY LIKELY TO
EXIST WITHIN TWELVE MONTHS OF THE PROPOSED USE WOULD SIGNIFICANTLY
REDUCE THE AMOUNT OF TRUST WATER AVAILABLE TO THE HOLDER OF THE
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WATER RIGHT ySED FOR POWER PRODUCTION, WHICH IS DEFINED BY AN
ACREEMENT PURSUANT TO IDAHO LAW; AND AMENDING SECTION 42-203D,
{DAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE DEPARTMENT OF
WATER RESOURCES SHALL REVIEW ALL PERMITS ISSUED PRIOR TO JULY 1,
1985, WHICH PROPOSE TO DIVERT WATER HELD IN TRUST BY THE STATE OF
1DAHO PURSUANT TO CERTAIN STATE LAW, TO DETERMINE WHETHER THEY
cOMPLY WITH CERTAIN STATE LAW, TG PROVIDE IF THE DEPARTMENT FINDS3
THAT PROPOSED USE 1S ALLOWED UNDER CERTAIN STATE LAW, THEN THE
DEPARTMENT GHALL ENTER AN ORDER CONTINUING THE PERMIT, TO CLARIFY
LANGUACE AND TO PROVIDE CORRECT CITATIONS; AND DECLARING AN EMER~

GENCY.

e It Enacted by the Legislature of the State of Idaho:

ggeTION 1. That Section 42-203B, Idaho Code, be, and the same is
nereby amended to read as follows:

42-203B., AUTHORITY TC SUBORDINATE RIGHTS -- NATURE OF SUBCRDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION CONDITION
—— AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. (1) The legislature
finds and declares that it is in the public interest to specifically
implement the state's power to regulate and limit the use of water for
power pUTPOSEs and to define the relationship between the state and
the holder of a water right for power purposes LO the extent such
right exceeds an established minimum flow. The purposes of the trust
escablished by subsections (2) and (3) of this section are to assure
an adequate supply of water for all future beneficial uses and O
clarify and protect the right of a user of water for power purposes
subordinated by a permit issued after July L1, 1985, or by an agree-
ment, to continue using the water pending approval of depleticnary
future beneficial uses.

(2) A water right for power purposes which is defined by agree-
nent with the state as unsubordinated to the extent of a minimum flow
established by state action shall remain unsubordinated as defined by
the agreement. Any portion of the water rights for power purposes 1in
excess of the level so established shall be held in trust by the state
of Idaho, by and through the governor, for the use and benefit cf the
user of the water for power purposes, and of the people of <the state
of Idaho; provided, however, that application of the provisions of
this section to water rights for hydropower purposes On the Snake
~iver or its tributaries downstream from Milner dam shall not place in
trust any water from the Snake river or surface or ground water tribu-
tary tc the Snake river upstream from Milner dam. For the purposes of
the determination and administration of rights to the use of the
waters of cthe Snake river or its tributaries downstream from Milner
dam, no portion of the waters of the Snmake river or surface or grouad
water tributary to the Smake river upstream from Milner dam shall be
considered. The rignts held in trust shall be subject to subordination
to and depletion by future upstream beneficial users whose rights are
acquired pursuant to state law, including compliance with the require-
ments of section 42-203C, Idaho Code.

(3) Water rights for power purposes not defined by agreement with




310 IDAHC SESSION LAWS C. 117 ‘'gg

the state shall not be subject to depletion below any applicable mini-
mum stream flow established by state action. Water rights for power
purposes in excess of such minimum stream flow shall be held in  truest
by the state of Idaho, by and through the governor, for the use zang
benefit of the users of water for power purposes and of the people ¢f
the state of Idaho. The rights held in trust shall be subject to sub-
ordination to and depletion by future consumptive upstream beneficia]
users whose rights are acquired pursuant to state law, exciuding
compliance with the requirements of section 42-203C, Tdaho Code.

(4) The user of water for power purposes as beneficiary of the
trust established in subsecticns (2) and (3) of this section shall be
entitled to use water available at its facilities to the extent of the
water right, and to protect its rights to the use of the water as pro-
vided by state law against depletions or claims not in accordance with
state law.

(5) The governor or his designee 1s hereby authorized and empow~
ered to enter into agreements with holders of water rights for power
purposes to define that portion of their water rights at or below the
level of the applicable minimum stream flow as being unsubordinated to
upstream beneficial uses and depletions, and to define such rights in
excess Chereof as being held in trust by the state under subsection
{(2) of this section. Such agreements shall be subject to ratification
by law. The contract entered into by the governor and the Idaho Power
Company on October 25, 1984, is hereby found and declared to be such
an agreement, and the legislature hereby ratifies the governor's
authority and power to enter into this agreement.

(6) The director shall have the authority to subordinate the
rights granted in a permit or license for power purposes to subsequent
upstream beneficial depletionary uses. A subordinated water right for
power use does not give rise to any claim against, or right te inter-
fere with, the holder of subsequent upstream rights established pur-
suant to state law. - The director shall also have the authority to
limit a permit or license for power purposes Lo 2 specific term.

Subsection (6) of this section shall not apply to licenses which
have already been issued as of the effective date of this act.

(7) The director in the exercise of the autherity to limit a
permit or license for power purposes to a specific term of years shall
designate the number of years through which the term of the license
shall extend and for purposes of determining such date shall consider
among other factors:

(a) The term of any power purchase contract which is, or reason-

ably may beceme, applicable to, such permit or licensej

{b) The pclicy of the Idaho public utilities commission (IPUC)

regarding the term of power purchase contracts as administered by

the IPUC under and pursuant to the authority of the public utilicy
regulatory policy act of 1978 (PURPA);

(¢} The term of any federal energy regulatory commission {FERC)}

license granted, or which reasonably may be granted, with regpect

to any particular permit or license for power purpose;

(d) Existing downstream water uses established pursuant to state

law.

The term of years shall be determined at the rime of issuance of the
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permit, Or as soon thereafter as practicable if adequate information
s not then available. The term of years shall commence upon applica-
rion of water to beneficial use. The term of years, once established,
shall not thereafter be modified except in accordance with due process

of law.
SRCTION 2. That Section 42-203C, Idaho Code, be, and the same is
hereby amended to read as follows:

47-203C. HYDRCPOWER WATER RIGHT -- CRITERIA FOR REALLOCATION —=
WEICHT —— BURDEN OF PROOF. (1) If an applicant intends to appropriate
water which is sr-may-be—avattabte-for~appropriatron-by-reason-ovi-a
subcrdinatécn—cen&iticn~app%itab%e—t0“a—water-—rightﬂﬂfor——powcr——pur“
pcses;—thcn held in trust by the state of Idaho pursuant to subsection
(5) of section 42-203B, Idaho Code, the director shall consider, prior
to approving the application, the criteria established in section
42-2034, ldaho Code, and whether the proposed use wounkd-~szgnificantty
ceduce, individually or cumulatively with other existing uses, oOr uses

likely

reasonably to exist within twelve (12) months of the proposed
use, would significantly reduce the amount of trust water available to
‘he holder of a the water right used for power producticn that 1is
pursuant to subsection (5) of section 42-203B,

defined by agreement
Tdano Code, and, if so, whether the proposed reduction is in  the
public interest.

(2) (a) The director in making such public interest determi-

nations for purposes of this section shall consider:

(i) The potentiazl benefits, both direct and indirect, that
the proposed use weuld provide to the state and local econ-
omy 3

(ii)} The economic impact the proposed use would have wupon
electric utility rates in the state of Idaho, and the avail-
ability, foreseeability and cost of alternative energy

sources to ameliorate such impact;

(iii) The promotion of the family farming tradition}

(iv) The promotion of full economic and multiple use devel-
opment of the water rescurces of the state cf Idaho;

(v) In the Snake River Basin above the Murphy gauge whether
the proposed development conforms to a staged development
policy of up to twenty thousand (20,000) acres per year or

eighty thousand (80,000) acres in any four (4) year pericd.

No single factor enumerated above shall be entitled to
greater weight by the director in arriving at this determination.
(b) The burden of proof under the provisions of this section
shall be on the protestant.

SECTION 3. That Section 42-203D, Idaho Code, be, and the same is
hereby amended to read as follows:

42-203D. REVIEW OF PERMITS -- OPPORTUNITY FOR HEARING. (1) The
‘director of the department of water resources shall review all permits
ssued prior to the-effective—date-ef-this—saction July 1, 1985, which
propose to divert water held in trust by the state of Idaho pursuant
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ro gubsection {5) of section 42-203B, Idaho Code, except to the extent
a permit has been put to beneficial use prior to July 1, 1585, «to
determine whether they comply with the provisions of chapter—25-tttle
42 section 42-203C, Idaho Code. If the department finds that the pro-
pcsed use is allowed under section 42~203C, Idaho Code, then the
department shall enter an order continuing the permit. If the depart-
ment finds that the proposed use does--not——satisfy--the--eriterta--of
chapter——2;-tttte-42 is not allowed under section 42-203C, Idaho Code,
then the department shall either cancel the permit or impose the
conditions required te bring the permit into compliance with chzpter
gr—eitte—42 section 42-203C, Idaho Cede. Fi~the~depzrimens—finds--that
thcm—permit—satisfies—the—critcria~estab%éshed"ﬁnwchapter—%;—tit%e—&%;
fdahe—Endey-then—the-department-shati-enter-an—-order—-contIinuing-~the
permits

(2) The department shall provide an opportunity for hearing in
accordance with section 42-17014, Idaho Code, and sections 67-5209
through 67-5215, Idaho Code, for each holder of a permit that is pro~-
posed either to be cancelled or made subject to new conditions.

SECTION 4. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
cn and after its passage and approval.

Approved March 24, 1986.

CHAPTER 118
{s.B., No. 1417)

AN ACT
RELATING TO PORT DISTRICT PURCHASING PROCEDURES; AMENDING SECTION
70-1612, IDAHO CODE, TO INCREASE THE MINIMUM PURCHASE REQUIRING
PUBLIC BIDDING.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 70-1612, Idaho Code, be, and the same is
hereby amended to read as follows:

70-1612. PURCHASING PROCZDURES -- CONTRACTS. (1) Upon all pur-
chases and/or works involving five ten thousand dollars ($510,000) or
less, based upon the liability assumed by & port district thereon, all
material required by a port district may be procured in the open
market or by contract and all work ordered may be done by contract o
day labor. All such purchases and/or works involving in excess of five
ten thousand dollars ($510,000), as so measured, shall be let upon
comtract in the manner herein provided. All such contracts shall be
let at opublic bidding upen notice published at least once in a news-
paper in the district at least ten (10) days before the letting, call-
ing for sealed bids upon the work, plans and specifications for which
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Westlaw:
Page 1

L.C. §42-203A

<
West's Idaho Code Annotated Currenmess
Title 42. Irrigation and Drainage—Water Rights and Reclamation
~@ Chapter 2. Appropriation of Water-—-Permits, Certificates, and Licenses— Survey (Refs & Annos)

-§ 42-203A. Notice upon receipt of application—-Protest—Hearing and findings--Appeals

(1} Upon receipt of an application to appropriate the waters of this state, the department of water resousces shall
prepare a notice in such form as the department may prescribe, specifying! (a) the number of the application; (b)
the date of filing thereof; (c) the name and post-office address of the applicant; (d) the source of the waier supply;
(¢) the amount of waler 1o be appropriated; (f) in general the nafure of the proposed use; (g) the approximate
location of the point of diversion; and (h) the point of use. The department shall also state in said notice that any
protest against the approval of such application, in form prescribed by the department, shall be filed with the
department within ten (10} days from the last date of publication of such notice.

(2} The director of the department of water resources shall cause the notice to be published in a newspaper printed
within the county wherein the point of diversion lies or, In the event no newspaper is printed in said county, then in
a newspaper of general circulation therein. When the application proposes a diversion in excess of ten (10) c.fs. ot
one thousand (1.000) acre feet, the director shall cause the notice to be published in a newspaper or newspapers
sufficient to achieve statewide circulation. Any notice shall be published at least once each week for two (2)
successive weeks.

(3) The director of the department shall cause a copy of the notice of application to be sent by ordinary mail to any
person who requests in writing fo receive any class of notices of application and who pays an annual mailing fee as
established by departmental regulation.

(4) Any person, firm, association or corporation concerned in any such application may, within the time allowed in
the notice of application, file with said director of the department of water resources a written protest, together with
the statutory filing fee as provided in section 42-221, 1daho Code, against the approval of such application, which
protest shall state the name and address of protestant and shall be signed by him or by his agent or attorney and
shall clearly set forth his obiections to the approval of such application. Hearing upon the protest so filed shall be
held within sixty (60) days from the date such protest is received. Notice of this hearing shall be given by mailing
notice not less than ten (10) days vefore the date of hearing and shall be forwarded to both the applicant and the
protestant, Or protestants, by certified mail. Such notice shall state the names of the applicant and protestant, or
protestants, the time and place fixed for the hearing and such other information as the director of the department of
water resources may deem advisable. In the event that no protest is filed, then the director of the department cf
water resources may forthwith approve the application, providing the same in all respects conforms with the

requirements of this chapter, and with the regulations of the department of water resources.

{3) Such hearing shall be conducted in accordance with the provisions of section 42-1701A(1) and (2), Idaho Code
The director of the department of water resources shall find and determine from the evidence presented to what
use or uses the water sought to be appropriated can be and are intended to be applied. In all applications whether
protested or not protested, where the propesed use is such (a) that it will reduce the quantity of water under existing
water rights, or (b) that the waier supply itself is insufficient for the purpose for which it is sought to be
appropriated, or {c} where it appears to the satisfaction of the director that such application is not made in good
faith, is made for delay or speculative purposes, Of {d) that the applicant has not sufficient financial resources with
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which to compiete the work mvolved therzin, or (¢} that it will conflict with the local public interest as deflned in
section 42-202B, ldaho Code, or (f) that it is contrary to conservation of water resources within the state of ldaho,
or (g) that it will adversely affect the local economy of the watershed or local area within which the source of water
for the proposed use originates, in the case where the place of use is outside of the watershed or local area where
the. source of water originates; the director of the department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve and grant a permit for a smaller quantity of watsr
than applied for, or may grant a permit upon conditions. Provided however, that minimum stream fiow water rights
may not be established under the local public interest criterion, and may only be established pursuant to chapter 13,
title 42, Idaho Code. The provisions of this section shall apply to any boundary stream between this and any other
state in all cases where the water sought 1o be appropriated has its source Jargely within the state, irrespective of the
location of any proposed power generating plant.

(6) Any person Or corporation who has formally appeared at the hearing, aggrieved by the judgment of the director
of the deparment of water resources, may seek judicial review thereof in accordance with section 42-1701A(4),
ldaho Code.

SL.1929, ch. 212, § 1; S.i. 1935, ch. 145, § 2, S.L. 1967, ch. 374, § 2; S.L. 1969, ¢h. 469, § 1 S.L. 1978, ch.
306, § 1, S.L. 1980, ch. 238, § 2; S.L. 1985, ¢ch. 17, § 1 S.L. 1990, ch, 141, § 4; S.L. 1994, ch. 64, § 1; S.L. 2003,
ch. 298, § 2.

Codifications: C.5. 1919, § 53560A; LC.A., §41-203.

LAW REVIEW AND JOURNAL COMMENTARIES

A Shift in Idaho's Standing Doctrine. (1997). 34 Idaho L. Rev. 127.

Beyond Reserved Rights: Water Resource Protection for the Public Lands. Teresa Rice, {1991-1992). 28 Idaho L.
Rev. 715

Closing the Floodgates? ldaho's Statutory Limitation on the Public Trust Doctrine. (1997). 34 Idaho L. Rev. 1.
Saving 1dahe's Salmon. Michael C. Blumm, (1991-1992). 28 Idaho L. Rev. 667.
LIBRARY REFERENCES
Waters and Water Courses €133,
Westlaw Key Number Search: 405k 133.
C.].S. Waters §§ 333 to 337,357,359 10 360, 362 to 364, 367, 391, 435.
RESEARCH REFERENCES

Treatises and Practice Aids

Law of Water Rights and Resources § 5:35, Priority - Modification of Priority -- Administrative Suspension and
Suboerdination.

Law of Water Rights and Resources § 5:47, Administrative Permits - Procedure.
NOTES OF DECISIONS
Amendment of permits 6
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1.C. §42-203B

c
West's ldaho Code Annotated Currentness
Title 42. Irrigation and Drainage--Water Rights and Reclamation
"&@ Chapter 2. Appropriation of Water--Permits, Certificates, and Licenses-- Survey (Refs & Annos)

~§ 42-203B. Authority to subordinate rights--Nature of subordinated water right and authority to
establish a subordination condition~-Authority to Hmit term of permit or Heense

(1) The legislature finds and declares that it is in the public interest to specifically implement the state's power to
regulate and limit the use of water for power purposes and to define the relationship between the state and the
holder of a water right for power purposes to the extent such right exceeds an established minimum flow, The
purposes of the trust established by subsections (2) and (3) of this section are to assure an adequate supply of water
for ail future beneficial uses and to clarify and protect the right of a user of water for power purposes subordinated
by a permit issued after July 1, 1985, or by an agreement, to continue using the water pending approval of
depletionary future beneficial uses.

(2) A water right for power purposes which is defined by agreement with the state as unsubordinated to the extent
of a minimum flow established by state action shall remain unsubordinated as defined by the agreement. Any
portion of the water rights for power purposes in excess of the level so established shall be held in trust by the state
of Idaho, by and through the governor, for the use and benefit of the user of the water for power purposes, and of
the people of the state of Idaho; provided, however, that application of the provisions of this section to water rights
for hydropower purposes on the Snake river or its tributaries downstream from Milner dam shall not place in trust
any water from the Snake river or surface or ground water tributary to the Snake river upstream from Milner dam.
For the purposes of the determination and administration of rights to the use of the waters of the Snake river or its
tributaries downstream from Milner dam, no poriion of the waters of the Snake river or surface or ground water
tributary to the Snake river upstream from Milner dam shali be considered. The rights held in trust shall be subject
to subordination to and depletion by future upstream beneficial users whose rights are acquired pursuant to state
law, including compliance with the requirements of section 42-203C, Idaho Code.

(3) Water rights for power purposes not defined by agreement with the state shali not be subject to depletion below
any applicable minimum stream flow established by state action. Water rights for power purpuses in excess of
such minimum stream fiow shall be held in trust by the state of Idaho, by and through the governcr, for the use and
benefit of the users of water for power purposes and of the people of the state of Idahe., The rights held in trust
shall be subject to subordination to and depletion by future consumptive upstream beneficial users whose rights are
acquired pursuant to state law, excluding compliance with the requirements of section 42-203C, Idaho Code.

(4) The user of water for power purposes as beneficiary of the trust established in subsections (2} and (3) of this
section shall be entitled to use water available at its facilities to the extent of the water right, and to protect its
rights to the use of the water as provided by state law against depletions or claims not in accordance with state law.

(5} The governor or his designee is hereby authorized and empowered to enter into agreements with holders of
water rights for power purposes to define that portion of their water rights at or below the level of the applicable
minimum stream flow as being unsubordinated to upstream beneficial uses and depletions, and to define such rights
in excess thereof as being held in trust by the state under subsection (2) of this section. Such agreements shail be
subject to ratification by law. The contract entered inte by the governor and the Idaho Power Company on October
25, 1984, is hereby found and declared to be such an agreement, and the legislature hereby ratifies the governor's
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authority and power to enter into this agreement.

(6) The director shall have the authority to subordinate the rights granted in a permit or license for power purposes
to subsequent upstream beneficial depletionary uses. A subordinated water right for power use does not give nse
to any claim against, or right to interfere with, the holder of subsequent upstream rights established pursuant to
state law. The director shall also have the authority to limit a permit or license for power purposes 10 @ specific
term.

Subsection (6) of this section shall not apply to licenses which have already been issued as of the effective date of
this act.

(7) The director in the exercise of the authority to limit a permit or license for power purposes 10 a specific term of
years shall designate the number of years through which the term of the license shall extend and for purpeses of

determining such date shall consider among other factors:

{a) The term of any power purchase contract which is, or Teasonably may become, applicable to, such permit or
license;

(b) The policy of the idaho public atilities commission (TPUC) regarding the term of power purchase contracts as
administered by the TPUC under and pursuant to the authority of the public utility regulatory policy act of 1978
(PURPA) [FN1};

(¢) The term of any federal energy regulatory commission (FERC) license granted, or which reasonably may be
granted, with respect to any particular permit or license for power purpose;

(d) Existing downstream water uses established pursuant to state law.
The term of years shall be determined at the time of issuance of the permit, or as soon thereafter as practicable if
adequate information is not then available. The term of years shall commence upon application of water to
beneficial use. The term of years, once established, shall not thereafter be modified except in accordance with due
process of law.
S.L. 1985, ch. 17, § 2; S.L. 1985, ch. 224, § 1; 8.L.. 1986, ch. 117, §L

[FN1] 16 U.S.C A. § 2601 et seq.

LAW REVIEW AND JOURNAL COMMENTARIES

A New Look at the Historical, Legal and Practical Dimensions of ldzho's Biggest Water Rights Controversy.
Ieffrey C. Fereday and Michaei C. Creamer, (1991~ 1992). 28 Idaho L. Rev. 573.

Historical Development of Instream Flows in idaho. Josephine P. Beeman, (March, 1994). 37-MAR Advocate
{Idaho) 16.

LIBRARY REFERENCES
Waters and Water Courses €140 to 144
Westlaw Key Number Searches: 405k140 to 405k144.
C.1.S. Waters §§ 142, 370 to 376, 380, 387, 391 to 394.
RESEARCH REFERENCES
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Treatises and Practice Aids

Law of Water Rights and Resources § 5:35, Priority — Modification of Priority - Administrative Suspension and
Subordination.

NOTES OF DECISIONS

Judicial review 1
Water Rights-Sebordination 1

1. Judicial review
Supreme Court was not precluded by doctrine of separation of powers from reviewing constitutionality of statute
implementing agreement between state and power company regarding competing water rights, even though the
advisability of the agreement, supported by both the executive and legislative branches, was not a proper subject
for a judicial deliberation, where issue presented was whether the statute violated due process and equal protection.
Laws 1985, ¢. 14, §§ 1 et seq., 2, 3;¢. 15, § T et seq ¢ 16, § 1etseq; c. 17, § Tetseq; c. 18, 8§ 1,3, 4;¢.
162, § 1 et seq.; c. 204, § 1 et seq,, L.C. § 42-203B; Const. Art. 2, § 1; US.C.A. Const. Amend. 14, Miles v.
ldaho Power Co., 1989, 116 Idaho 635, 778 P.2d 757. Constitutional Law €= 70.1(9); Constitutional Law &= 73

2. Water Rights--Subordination
1.C. § 42-203B, ID ST § 42-203B

Current through the 2006 1st Extraordinary Session of the
58th Legislature, Ch. 1

Copr. © 2006 Thomson/West.

END OF DOCUMENT
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Westlaw:

Page !
LC. §42.205C
<
West's Idaho Code Annotated Currentness

Title 42. Irrigation and Drainage--Water Rights and Reclamation
“@ Chapter 2. Appropriation of Water--Permits, Certificaies, and Licenses—- Survey (Refs & Annos)
- § 42-203C. Hydropower water right—-Criteria for realiocation--Weight--Burden of proof

(1) If an applicant intends to appropriate water which is held in trust by the state of Idaho pursuant to subsection
(5) of section 42-203B, Idaho Code, the director shall consider, prior to approving the application, the criteria
established in section 42-203 A, Idaho Code, and whether the proposed use, individuaily or cumulatively with other
existing uses, or uses reasonably likely to exist within twelve (12} months of the proposed use, would significantly
reduce the amount of trust water available 1o the holder of the water right used for power production that is defined
by agreement pursuani to subsection {5) of section 42-203B, ldahe Code, and, if so, whether the proposed
reduction is in the public interest.

{2) (a) The director in making such public interest determinations for purposes of this section shall consider:

(i) The potential benefits, both direct and indirect, that the proposed use would provide to the state and local
Economy,;

(il) The economic impact the proposed use would have upon electric utility rates in the state of Idaho, and the
availability, foreseeability and cost of alternative energy sources to ameliorate such impact;

(iii) The promeotion of the family farming tradition;

(iv) The promotion of full economic and multiple use development of the water resources of the state of [daho;
(v) In the Snzke River Basin above the Murphy gauge whether the proposed development conforms to a staged
development policy of up to twenty thousand (20,000) acres per year or eighty thousand (80,000) acres in any
four (4) year period.

No single factor enumerated above shall be entitled to greater weight by the director in arriving at this
determination.

(b) The burden of proof under the provisions of this section shall be on the protestant.
S.L. 1985, ch. 17, § 3; S.L. 1986,ch. 117, § 2.
LAW REVIEW AND JOURNAL COMMENTARIES

A New Look at the Historical, Legal and Practical Dimensions of Idaho's Biggest Water Rights Controversy.
Jeffrey C. Fereday and Michael C. Creamer, (1991- 1992). 28 Idzho L. Rev. 573.

Historical Development of Instream Flows in Idaho. Josephine P. Beeman, (March, 1994): 37-MAR Advocate
(Idaho) 16.
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LIBRARY REFERENCES

Waters and Water Courses €133,
Westlaw Key Number Search: 405k133.
C.1.S. Waters §§ 333 to 337, 357, 359 1o 360, 362 to 364, 367, 391, 435,

1.C. §42-203C, ID ST § 42-203C

Current through the 2006 1st Extraordinary Session of the
58th Legislature, Ch. 1

END OF DOCUMENT

Copr. © 2006 Thomson/West.

© 2006 Thomsorn/West. No Claim to Orig. U.5. Govi. Works.




3.c.iv




Page 1

1.C. § 42-203D

<
West's Jdaho Code Annotated Currenmess
Title 42. Trrigation and Drainage--Water Rights and Reclamation
“@ Chapter 2. Appropriation of Water--Permits, Certificates, and Licenses-~ Survey (Refs & Annos)

«+§ 42-203D. Review of permits—Opportunity for hearing

(1) The director of the department of water resources shali review ail permits issued prior 10 July 1, 19853, which
propose to divert water held in trust by the siate of Idaho pursuant to subsection (5) of section 42-203B, 1daho Code
, except to the extent a permit has been put to beneficial use prior to July 1, 1985, to determine whether they
comply with the provisions of section 42-203C, Idaho Code. 1f the department finds that the propossed use is
allowed under section 42-203C, Idaho Code, then the department shatl enter an order continuing the permit. [f the
department finds that the proposed use is not sllowed under section 42-203C, Idaho Code, then the department
shall either cancel the permit or impose the conditions required to bring the permit into compliance with section
42-203C, Idaho Code.

{2) The department shail provide an opportunity for hearing in accordance with section 42-1701A, Idaho Code,
and chapter 52, title 67, Idaho Code, for each holder of a permit that is proposed either to be cancelled or made
subject to new conditions.
SI.1985,ch. 17, § 4; S.L. 1986, ch. 117, §3; S.L. 1993, ch. 216, § 32.
LIBRARY REFERENCES

Waters and Water Courses €=133.

Westlaw Key Number Search: 405k133.

C.1.S. Waters §§ 333 t0 337,357,359 t0 360, 362 to 364, 367, 391, 433.
1.C. § 42-203D, ID ST § 42-203D

Current through the 2006 st Extraordinary Session of the

58th Legislature, Ch. 1

Copr. © 2006 Thomson/West.

END OF DOCUMENT
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Westlaw:
145k11.3(1) Page 1
LC. §61-302B

<
West's Idaho Code Annotated Currentness
Title 61. Public Utility Regulation
~g Chapter 5. Powers and Duties of Public Utilities Commission (Refs & Annos)
= § 61-502B. Allocation of gain upon sale of water right

The gain upon sale of a public utility's water right used for the generation of electricity shail accrue to the benefit of
the raicpayers.

S.L.1985,ch. 16,8 1.
LIBRARY REFERENCES

Electricity €=11.3(1).

Westiaw Key Number Search: 145k1 1.3(1)

C.1.S. Electricity §§ 30, 32.
1.C. § 61-502B, I ST § 61-502B

Current through the 2006 1st Extraordinary Session of the
58th Legistature, Ch. 1

Copr. © 2006 Thomson/West.

END OF DOCUMENT
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POR WHICH THE DIRECTOR MAY REFUSE TO ISBUE OR
REFUSE TO RENEW A CERTIFICATE OF REGISTRATION,.

g 1o9s
BY TRANSPORTATION COMMITTER

AN ACT .
RELATING TO IMPLEMENTS OF RUSBANDRY; AMENDING
SECTION 48-18), IDARG CODE, TO INCLUDE MINT TUBS
AND MINT WAGONS UNDER THE DEPINITION OF
MMPLEMENTS OF HUSBANDRY"; AND DECLARING AN
EMERGENCY.

& 1088
BY TRAHFPORTATION COMMITTEE

AN ACT o

RELATING TC THE MSTRIBUTION OF PEES FROM
SNOWMOBILE FEESy AMENDING SECTION 482808, IDAHO
CODE, TC PROYIDE FOR THE DISTRIBUTION OF MONEYS,
TO CREATE THE SREARCH AND RESCUE ACCOUNT, TO
PROVIDE FOH USES OF MONEYS IN THE SEARCH AND
RESCUE ACCOUNT;. TRANSFERRING MONEYS. FROM A
CEXTAIN ACCOUNT IN THE DEDICATED FUND TQ THE
SEARCH AND RESCUE ACCOUNT, AND PROVIDING FOR
THE USES OF SUCE MONEYS; AND DECLARING AH
EMERGENCY,

‘ - . 81097 :
BY TRARSPORTATION COMMITTER

: AN ACT - .
RELATING TO THE TRANSPORTATION
BEYERAGES, WINE AND BEER;
23-508, IDAHO CODE, TO PROHIBIT THE
TRANSEQRTATION QF OPEN © CONTAINERS OF
ALCOHOLIC LIQUOR, WINE AND BEER,

OF ALCOHOLIC
AMENDING SECTION

81098
BY TRANSPORTATION COMMITTER
. AN ACT o )
RELATING TO MOTOR VEHICLE LIENS . AND

ENCUMBRANCES; AMENDING BECTION 4$-41%,. IDAHO
CODE, TO PROVIDE THAT IF A TITLE APPLICATION IS
RETURNED FOR CORRECTION AND 1§ NOT RETURNED
WITHIN A .SPECIFIED. TIME THE ORIGINAL.DATE AND
HOUR OF RECEIPT SHALL BE VOID,

'8 1080, 8 1091, S 1092, 8 1083, 5 1094, S 1095, 8 1096,
8 ]687, and § 108§ ware Introduced, resd the firsi time at
length, and referred to the Judiclary and Rules Committee
for printing. ‘

H 18, by Educstion Committee, was introcduced, rand the
first time at length, and referred to the Edueation
Committee, . : ‘ ’

Socond Reading of Billa
3 1054, by Loeal Government and Taxation Cammittee,
was pread the second time &t length and filed for third
reading. S e e i

H 28, by Resourtes and Comservation Committee, was
read the second time at length and filed for third reading.

8 1052,'!33; State Affalrs Cém!ﬁl‘(tee, wes read ti"t_e'second
time at length and fUied for third reading. o \

Y 1044, by Judiclary and Rules Committee, was rea'cl the
soond thine at lengid and filed for third reading.

time &t length and filed for third reading.

o v

Third Resding of Bills O

I

On request by Senstor Ricks, granted by unanimow ™8
consant, 5 1008, B 1007, § 1008, and 8 1005 were placed at

the hesd of the calendar.

% 1008 waes read the third time &1 lepgth, section by

section, and placed befors the Sanate for final consideration,

Roll esll resuited as follows:

AYES—Anderson, Beck, Beltelspacher, Bilyew, Bray, .3
Budge, Calebretta, Chapman, Crape, Darrington, Dobler, .3

Fairehlld, Gilbert, Horseh, Kiebert, Lannen, Marlay,

MeLaughlin, McRoberts, Noh, Parry, Peavey, Rakozy, Reed,

Risch, Bmyser; Staker, Sverdsten, Sweeney, Thorne,

Februsry § ’_'

-

% 1066, by Educetion Committee, was read the second

5

the question being, "Shall the blll pass?”

A4

=
v -

Tomlnags, Twiggs, Watkins, Yarbrough. Total - 34, 3

NAYS—Batt, Carlson, Crystal, Rleks, Ringert, Rydalch, 3

Totlﬂ ~ 8.
Absent and excuzed-Lacy, Little, Total - L.

Total - 42,

Whereitpon the President declared § 1008 passed, title ‘.3:-

way approved, and the bill ordered transmitted to the House.

On request by Senator Noh, granted by unanimous -9

congent, the President ordered the Statement of Legisiative
Intent relating to 8 1DGB spread upon the pages of the
Journal.

STATEMENT OF LEGISLATIVE INTENT
8 1008

- Prepared by Senator Micheel D, Crapo
of the Benste Hesourses and Environment Committee
Februasry 1, 1985

i, INTRODUCTORY STATEMENT.

Beginhing in approximetely 1977, & significant
/" ..controversy arose between Ideho Power Company and
certaln other water users in the State of Idaho over
the extent of ldaho Power Company's water rights at
* the Swan Fal® Dam. Ultimately litigetion was
{netituted against numerous water users by Idaho
Power Company to clarify the status of the disputed
water rights. Both the Governor and the Altorney
General of the State of ldshe Decame extensively
Invelved in attempis 1o resolve this dispute. In 1883
and 1984, In two separate legislative sessions, the
Idaho Legislature also grappled with the contreversy
unsuccessfully, At issue was whether the water
rights of Idaho Power Company should be
subordinated to future appropriators to encourage
further development of agricultural wses, domestle,
. eommaerclal, municlpal or Industrial (DCMI) uses, or
. other uses whieh would be beneficial to Idaho.

Ultimately, in Oetober, 1984, An Agreement was
reached betwsan the Governor of the 3tats of Idaho,
the Atiorney Genersl of the Stafa of Idaho and ldahe
Power Company which resolved the gontroversy. The

ment required legislative action and was made
contingent upon  passage by the Idaho Btata
Legislature of certaln legislation which was

48
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referenced in the ggreement. Thiy bill, Senate Bl
1008, is the cantarplece of the leglslation which {s
contemnplated by the agreement.

BTATEMERT 0OF PURPOSE.

This legisistion l& intendad to resclve conflicts over
whather an existing water right for power s
subordinated. The lezisiation ragalvas these conflists
by defining tha natore of such weter rights. It is alse
intesided to assure that water iz availabie lor
developmeni in Idsho and to provide & basis for
realiooation of water for future development. It
recognizes thet ldaho's pepulation and commercial
and  inpcustriel expansion a8 well as  Idaho's
sgrieulturel needs will requiire an assured am:;:unt of
water.

The legislation also clzrifies the authorlly of the
idahio Department of Water Resources to subordinats
future hydropower water rights. Pinally, the
legislation is an asseriion by the Legislature of the
State of Jdahe Bf fts mutherity to limlt and regulate
the use of water for power purposes.

SECTION EY SECTION ANALYRIS,

A. SECTION 1. {AMENRDING SECTION 42-203
oF THE {DARD CODE.)

Saation 1 amends Section 42-203 of the Idaho
Code by renumbering the section to ba Sestion
42-203A and adding new notics recuirements
for applications to divert in excess of ten {10)
el or one thousand ([,000) ecre feet of
water. Notice of sueh spplications must be
published statewide, once par wesk for two
consecutive week3. Sectlon 1 alss provides a
mechanism by which parsons interested in being
notifiad af any proposed diversions may request
fn writing o be nctified by the Department of
Weter Resources. Such requests may specify
any olass of notices of application. Persons
taking such requests must pay annual malling
fees to ba astablished by the Department of
Watar Resouraes,

B. S8ECTION 2. {ADDING A NEW SBECTION TO
CHAPTER 2, TITLE 4%, IDAHO CODE.)

Section 2 adds s new section to Chapter 2 of
Titla 42 of the Idgho Code to be designated as
Section 42-2038, Ideho Code. This legislation is
an exercise of the States authapity under the
1928 Amendment to Artiele XV, Bection 1 of
the Idgho Constitution to Umit and regulate the
use of water for power purposes. The gaction
represents a specifie tegislative finding that it
is in the publie interest of the State of Idabo to
asayre that the State haz the power {o regulate
and limit tha use of water {or power purposes to
ssstire an sdequate supply of water for future
beneficial upstream uses, It slso represents a
legislative protection of the rights of a user of
water for power purposes (1) against depletion
to the sxtent of a minimum flow establisbed by
State nmetlon; end {2) to the continued use of
water avaflable above the mindmum flow
subject to reallocation to future usas acquired
pursuant to Biate law., The water right lor
power purposes shall not be subjeet to depletion
up to the amount of the minimum flow as

defined by sny applicable contract with the

.- Biate, - A3 applied to tha Swan Falls Agreement,

the exizting minimum stream flow at the

SMurphy USG5, gauging . ztatlen s

resommended for change to saasonal flows of
3,800 of8. and 5,600 e.l.ne The Agreement
recophizes Idaho Power Company's rights ag
unsubordinated up ¢ the amount of those

flows. Whils the Btate may lster change the

minimum flows, the recognition of the nature of

“the companys rlghts will net change., Valid

subordination conditions governing eny axisting
hydropower rights are not modifisd or removed
by this legislation.

To eccomplish the balancing of these
potentially sompeting Interests, this ssctlon
sntablishes & trust in which title to certain
apecitied water rights will be held, The trust
pertains to "water rights for power purposes
which are in exaess of minimum stream flows
egtablished by stats action. The term “slate
action” refers only to npction by the Idasho
Departmant of Water Resources n compilence

“with a1l - appHesble law, and/or  the

eatablishment of minimum steean {lows in the

o Btates Water Plan by the ldsho Water Resoures

Board, both of which actions gre subject to
ratification, modifieation or rejection by the
Idaho Btate Legislature. - To .the extant of the

- egtablished minimum {lows and any right

racognized by contract, such water pighis for
power purposes remalih unsubordipated to all

- - uAes, The amount of water or water rights held
- In the trust Iz thus kayad to the maintenance of

the established minimum stream flows rather
than any estimates of how much watar may be
avallable above such minlmum f(lows., Any
portion of such water pighty above the

- egtablished minimum flows will be held In trust

by the State of Idaho, by and through the

‘Governet of the Btate of ldaha. This trust will

hold these water pights for the benefit of the
powar user ac long as they are not appropriated
@8 provided by Jaw by future upsiresm

-beneficial users. The trust also operates,

hawever, for the usa and beneflt of the people
of the State ¢f Ideho, to assure that weter is
made avaeilable for appropriation by future
upstream ‘users who satisfy the criterla of Idaho

- law for realloestion of the watar rights beld in
- the trust. No person to whom trust waters are

reajlocated  phall - ba  regulred to  pay
compengation o any party, other than

sppropriate administrative fees eatablished by

the director for proesssing of the reatlocation.

The governor is given specific authority to
entar inte agresments with power users to
define appleable minimum gtream flows in
aseord with the terms of this section. These
contracty must be ratifled by the Idaho State
Legislature.

Thus, existing hydropower rights whilsh have not

‘baen  effectively subordinated shall not be

subjeet to deplation balow any applicable
minimum flows established by the State,
Hydropewer rights in sxeess of sueh flows will
ha held In trust by the Stata and are subject to
subordination to, and to depletion by lawful
beneficiel uses. In addition, if the holder of
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- syah  a  hyderopowsr right enters Into aa

agreement with the State defining the extent of
lts hydropower right, the right will remain
unsubordinated to tha exient provided by the
Agreement. Such agreements must be ratifled
by law, and ratification of one puch agreement
iz eonferrad by this section.

The Dirsctor of the Department of Water
Basources s empowersd es te &l future
ligsnses to subordinate the righis granted in
either a permit ot & license to subsequent
upstream beneficial depletionary uses, to assure
the avallability of water for such uses. The
direstor alsc pball have the authority to limit
permite or Hesnses for power purposes to a

- gpecifie term. . ‘

As applied to the agreement between Idaho
Power Company, the Governor and the Attorney
Oeneral, this trust arrangement resulis in the
State of ldaho possessing legsl title to &ll water

-rights previously claimed by, ldahe Power

Company ebove the agresd minimum stream
flows and [daho Power Company hoids equitahls

" title to thosa water rights subject to the trust.

The Idaho Department of Water Resouress is
the entlty which makes the determination of
whather water i3 to be realiccated from the
trust under the criteria of 3eeton 42-203C end
in compliance with the State Water Plan. The
Company's rights may be asseried by the state,
es trustee, and by Ideha Power Company, as
beneficiary of the trust and ax the user of the
water tight, ldsho Power Company i5 not the
sole beneficiary of the trusi, however. Putura
appropriators, as persons on whose behall the
trust waters are held, may seek to appropriate
the trust waters In eonformance with State
law, The State acts as {rustes {n their behalf as
well, At such time as a future sppropriator Is
granted & water right in the trust waters, Idaho
Power Company's rights in suech appropriated
water beeome subordinated.

C. SECTION 3. {(ADDING A NEW SECTION TO
CHAPTER 2, TITLE 42, IDAHO CODE.)

1. Section 3 adds a new section to Chaptar 2 of

© "Pitle 42 of the ldaho Codae to be designated as

Section 42-203C, Idaho Code., This section
specifles the criterla which must be met o
appropriate waters which are subject to the
teust established in Section 2. Thiz section
contemplates & threcstep analysis as (o
appropriations of water from the {rust
established in Section

Pirst, the proposed use must be evaluated
under the criteria presently existing in
Section 42-203A, ineluding local publie
Intarast. (Senate BIll 1008 does nat
adversely affeet the use of existing local
public interest oriterla, Reyiaw of these

. factors. is separate from the. new Iactors
added by the bllin Baction 41-203C.)

- Becond, . If the proposed uss meets these
oriteris, there must be a determingtion of
whether . the proposed use would
"gignificantly reduce" the amount of water
available fo the power user whose rights are
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wwned by the trust. If a significant reduction
13 not found, then tha application should be
grantad.

Third, if a significant reduetion fs found,
then the proposed wse must be evaluated in
terms of the criterig stated in Subsestion
42-2030{2).  The finding of & signifleant
reduotion does not infer that any portion of
the trust walbers should net be developed.
Buch a finding simply results in the necessity
of evaluating the propoged use aecarding to
the terms of the criteria stated in Subsection
42-2030C(2). These aritecis focus on tha
henalits of the proposed use to the state and
loeal economy, the impact on electric utiity
rates, the promotion of the family faiming
tradition, and the promotion of full economic
and multiple use development of Idaho's
water rescurces. Tha [ifth sriterls sets a
eap oh agriewliural development above the
Murphy Gauge.

Bubsection 42-203C{2) (b) clarifies that the
burdan of preafl In establishing that any of these
critearie  would  prevent granting of the
application 8 upon the protestant. This
supsection was included to implement the
specifie legislative intent that the
administrative burdens of meeting the new
eriterie would not bloek future development.

MHone of the facters in Bubsection 42-203C(2)
are to be given grester waight than any other
by the dreotor in determining whether to allow
future beneficial use of the trust waters. This
provision represents lsgislative Intent thet the
congideration of the family farming tradition,
hydropower use, domestic, commercial,
mundetpal and indusiriel uses, or other multiple
use developments are each to be given equal
consideration in the reallocation proocess, It is
the intent that otherwise qualified water uses
which promote the family farming iradition or
crests Jobs should be recognized ag essential to
the economy of the State of ldaho.

The criteria identified in Bubsection 41-203C(2)
are intended sclely to’guide tha director of the
idaho Department of Water Resourees in
determining whather a proposed use has greater
net benefits to the.State than the exiating
hydropowear use. The eritaria identify those
factors to be considered In meking this
determination. Propoged uses for domastie,
commereial, municipal or Industrial purposes
and the like are not.intended to raceive less
walght in the evaluation process simply because
they are not mentloned specifically in the

eriterin. Nor is it intended that these uses be

gubleet 1o the family farming standard
contalned in Subseotion 42-303C(2) (), or the
agricultural cap contained In  Subsection
43-203C{(2} (v}, In such circumstances only the

" eriteria relevant to the propoged use end its
. .Impaet on hydropower would be pertinent.

Tha legislailon alsc specifically ties the

- appropriation of water from the trust

conformance with "state .law” and not to the
new publie interest eriteria. Thiz provides
Nexibility to the stale in the future to thange
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the law if it becomez necessapy, without
modifying the operstlon/ of the trust
provisions, Thus, State water poliey is not
frozen by this legislation.

N, SECTION 4. (ADDING A NEW SECTION TC
CHEPTER I, TITLE 42, IDAHQ CODE.)

Sentlon 4 sdds a naw saetion to Chapler I of
Title 42 of the Idpho Cade 1o De designeied as
Seotion 43-203D, Ideho Cede. - Thls asction
%wvides that the Idahe Depertmant of Water

esourcas ghall review all water parmits izstad
by it prior to the effective date of this aet;
provided, however, that permits having been put
fo beneficlal vse prlor to July 1, 1985 are
exampt. These permits are to be raviewed to
assyre that they eomply with the requirements
of this pet.  The director s authorized to
glthar cancel the permlts or subjeet them to
thaw conditfons.

E. BECTION &.

Seption 5 eclarifies that this act does not
modify, amend or repeal any existing intersiaie
. compact. .

F. SRCTION 8,

Seotinn 6 declarss the provisions of this act o
be severablz in the svent that any portien
thereof is  declared (o be invalid or
unenfareeable,

3 1407 wes read the third time at length, sactien by
section, and placed before the Ssnate for final conalderation,

the question being, "Shall the bill pass?®
. Roll esll resulied as follows:

AYES—Andarszon, Batt, Beck, Baltalspacher, Bilyeu, Bray,
Budge, Calahretts, Chapman, Crape, Crystal, Darrington,
Dobler, Fairerild, Gilbert, Horsch, Kiebert, Lanhen, Marley,
McLaughlin, McRoberts, Noh, Parry, Peavey, Rakozy, Read,
Ringert, Risch, Smyser, Staker, Sverdaten, Sweeney, Thorne,
Twigys, Watking, Yarbrough, Total - 36,

NAYS—Carlson, Rieks, Rydaleh, Tomlinaga. Tatal - 4.
Absent and excused—Lacy, Little. Total - 2.
Tetal - 42,

Whereupon the President declared 8 1087 passed, litle
was approved, and the bill ordered trensmitted to the House,

4 1008 wes read the third time at length, section by
section, and placed bafors the Senata for final zopsideration,
the question being, "Shall the bill pags?"

Roll call resulted as follows:

AYES—Beck, DBeitelspscher, Bilyeu, Bray, Budge,
Calahretta, Chapman, Crape, Darrington, Dobler, Fairehild,
Giloert, Horseh, Klebert, Lannen, Mariey, MeLaughtin,
MeRobertz, NMah, Peavey, Rakazy, Reed, Riseh, Smyser,
Staker, Sverdeten, OSweeney, Thorne, Twiggs, Watkins.
Total - 30. '

NAY3—Anderson, Batt, Carlzon, Crystal, Parry, Rlcks,
Ringert, Rydalch, Tominaga, Yarbrough. Tolal - L0,

Absent and excused—Laay, Littls. Total - 2.

Total - 42.

SEHATE JOURKAL &1

- Whereupon the President deelared 8 1608 passed, title
wag approved, and tha bill ordered trangmitied te the House,

8 1005 waz resd the third time at length, section by
saction, and placed before the Senste for {inal consideration,
the gusstion being, "SBhall the bill pass?”

Rolt erll resultad as follows:

AYES—~Anderson, Back, Belielspachsr, Bllyeu, Bray,
Budge, Calabretts, Chapmsan, Crapo, Dareington, Duobler,
Palrehlld, Hersah, Kiebert, Lannen, Marley, McLaughlin,
MeRoberts, Noh, Parry, Peevey, Rakogy, Resd, Ringert,
Rigch, Smyser, Staker, Svardsten, Sweeney, Tharne, Twiggs,
Watldng, Yarbrough, Total - 33.

MAYS—Batt, Carlson, Crystal, Gilbert, Rivks, Rydeich,
Taminags. Total -~ 7.

Abaent and exeused—Lacy, Little, Teofal - 2.

Total ~ 42,

Whersupon tha President declared 8 1065 passed, title
was approved, and the bill ¢rdered transmitted to the House.

8 1015, having been held, was read the third time At
length, section by saction, and placed before the Semate {or
finel econsideration, the question being, "Shall the biil pass?”

On request by Senator Darrington, granted by unanimous
consent, 8§ 1015 was referrsd ta the Fourteenth Order of
Businass, General Calendar. :

8 1018, baving been held, was read the third time at
length, sestion by section, and placed before the Sepate for
final consideration, the guestion being, “*Shall tha blll pass?" -

Moved by Senator Andarzon, sacondad by Serator Becl,
thet 8 1018 be raferred to the Fourteenth Order of Business
for amendment.

An amended motion was made by Senator Rieks, seconded
by Senator Kiebert, that the Senate recess until 1:30 p.m. of
this day.

The question baing, "Shall the amanded motion pass?!

The amended motion passed by voica vote, and ths Benate
recessed until 1130 p.m. of this day. . -

RECESS
AFTERNCOON S8ESSION

The Benate raconvensad at 1:30 g.m,, pursuant to recess,
Presidant Laroy presiding.

Roll csll showsd all members present excep! Senators
Bllyey, Kiebert, Lannen, Peavey, and Tominegs, absent and
excused; and Benators Lacy and Little, absent and formally
exaused by the Chadr,

Prior to pacess the Senate was at the Thirteenth Order of
Business, Third Reading of Bills, ~

Benator Pmﬁey was recorded present el this order of
business.

The President announced that the metion to refer 8 1018
to the Pourteenth Ordar of Businesa, Cengral Calender, was
befora tha Senate for consideration, the guestion being, "Shall
tha motlon peass?®
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MINUTES
RESCURCES AND ENVIRONMENT COMMITTER

JANUARY 9, 1985 Rocm 433, 1:30 pom.

PRESENT': Chairman Noh, Senators Beitelepacher, Budge, Carlson, Chapman,
Crapo, Horsch, Little, Peavey, Ringert and Sverdsten.

Chaixman Neh called the meeting to order.

The following rules and requlations were assigned for
review:

Departiment of Lands ~ Semator Sverdsten

Outfitters and Guides— Senator Beitelspacher

Department of Water Resources - Senators Ringert and Peavey
Department of Fish and Game - Senators Crapo and Heorsch

Chairman Noh said he had hoped t¢ have the Swan Falls legis-
latien ready for introduction today. However, same technical

The meeting on January 11 will be 2 presentation by the Depart-
rent of Parks and Recreaticm.

In the near future, the Chaimman said he hopes to arrange to
have a representative of the U.S. Forest Service meet with tha
committee, He will also try to get someone to speak to the
canmittee on the Priest Iake land exchange.

The meeting adjourned at 1:50 D.I,
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FESOURCES AND ENVIRONMENT COMITTEE

JANUARY 11, 1985 Rm 433, 1:30 P.M.

PRESENT:

RS 10886

MOTION

RS 10887

A1l members of the committes were present.
Chairman Noh called the meeting to order,

Senator Beltelspacher moved and Senator Ringert secondsd the
minutes of the previcous meeting be approved as written. Motion
carried.

PROVIDE THAT GAJN (N SATE (OF PUC WATER RIGHT SHELL ACCRUE TO
THE BENEFIT CF THE RATEFPAYFRS.

The legislation would clarify the appropriste rate-making
treatment of gain upon sale of a public utility's water
right for hydro-power generaticn. The bill expressly
states such sale would benefit the ratepavers.

Senator Peavey moved and Senator Beitelspacher seconded the
RS be sent for introduction. Motlon carried.

Senator Ringert did express that he had problems with the
cancepts of the bill.

REVOKE PUC JURTISDICTICN

The legislation would provide a legislative determination
that the Swan Falls agreement entered into by the Governor,
Attorney General, and Idaho Power Company on Octcber 25, 1984,
is in the pdolic interest. It would also revoke PuC juris-
dicticn to reach a contrary Einding.

Pat Costello, from the Governcr's office, explained this would
only be a session law and would not be codified. There would
be no need to put it in the code, but it will be the law.

Senator Ringert said he had some problems with the statement
cof purpose as felt it went beyond what is necessary. He also
wanted to know where in the package this bill would be.

pat Costello pointed cut these bills zre a package and need
to be passed as a package,
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MOTTCN:

RS 10823

MOTICON::

RS 108984C1L

MOTICH:

Senator Beitelspacher moved and Senator Peavey secondsd the
RS be sent for inmtroduction., Motion carried. ‘

PROVIDE THAT THE DIRECTOR CF THE DEPARTMENT OF WATER RESOURCES
SHALY. HAVE THE POWER TO PROMULGATE RULES AND REGULATICNS AND
SNSPEND TSSUANCE CR FURTHER ACTION (N PERMITS OR APPLICATIONS,

The parpose of this legislation is to provide statutory
authority to the Director of the Department of Water ResQurces
to suspend issuance of water right parmits or other action on
permits or permit applications when necessary. It wortld also
give the Director the authority to promlgate rules and re-
gulations.

Senator Peavey moved and Senator Kisbert sercnded this RS be
sent for introduction. Motion caxried.

Senator Ringert said he had saue reservations about the legality
of scme points of the legislation. One point menticned was why
was it npecessary for it to apply to every straam in the state.

Pat Kole, Attomey General's office, said thers would be a
problem  with changing the language as to get concessions in

the language, all three partles would have to agrees. Also, there
are problems with other streams in the state.

YATER RIGHTS FOR HYDROPOWER PURPOSES

The legislation would implement the state's authority under
the 1628 Amendment to Article 15, Section 3 of the Idaho
Constitution to limit and regulate the use of water for

DOWEr PUXDOSES .

Senator Peavey moved and Senator Beitelspacher seconded the
RS be sent for introduction. Motlon carried.

The Chairman asked for discussion on when the committes would
like to have the bills before them for discussion and it was
decided they would be on the agenda Jamary 18. A Public Hearing
would be held on Jamuary 21.

Bob Meinen, Director, Department of Parks and Recreation
introduced the membe:s of the Park's Board. He then presented
a short slide show and general sSummary of what the Deparument
is doing and scme of their needs. Te feels the Department
chould be maintained at its present level and improvements
rade. He fesls the Department does play a vital role in the
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gtate. In his presentation before JFAC, he sald he asked

for the fimd shift be shifted back to the capital inprovement
account. He alse is asking for nine full time employees. As
to wherse the department is going, he sees the necessity to put
the department in a stable financial condition to fake care
of the parks and their maintenance. Also to work hand in
hand with the Tourism Department. He sees no major under-
taking, ' hut rather good management and efficient use of the
resources they have.

The mesting adjourned at 2:20 p.m.

) ot

‘Iaird Noh, Chairman
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JANUARY 18, 1985 R 433, 1:30 p.m.

PRESENT:

gr 1008

pat Costello

s 1006

rat Kole

Tom Nelson

Chairman Noh, Senators Beitelspacher. Budge, Carlsaon, Chapman,
Crapo, Horsch, Peavey, Ringert and Sverdsten. Senators little
and Kishert wers absent.

WATER RIGHTS FOR HYDROPCWER PURPOSES

Mr, Costello, representing the Governor's office, was the first

to discuss SB 1008. He explained the Attorney General's office

has provided a written outline of the two pieces of legislation
{(which is attached to the mimutes). He briefly went through the
cections and explained how S8 1008 fitted into the gverall agreement.

() PROVIDE THAT THE DIRECIOR OF THE DEPARTMENT OF WATER RESCURCES
SEMLHAVETHEPG@ERTOPROMUIGATERULESANDREGULATICN.

mhis. legislation will provide statutory authority to the Director of
the Department of Water Resources to suspend issuance of water rights
permits or other acticn on permits or permit applications when
necessary. It would also give the Director the authority to promigats
rules and regulations. This authority is necessary in ordar for the
Department to carry out new gtate Water Plan and statutory mandates
contermplated by the Swan Falls agreement. These include public in-
ferest review, imposition of mitigation conditions an certain new
pses, water marketing, and gemeral adjudication of the Snake River.
He pointed out the only addition 0 thig bill was the "so—called
moritorimm authority.”  Since the Swan Fall's lawsuit the Director
has been impesing a roritorium and this law would merely confirm

the authority. It would also give him authority to promilgate rules
and regulations.

Mr. Kole, from the Attorney General's office, briefly went through
Sp 1008 by sections further explaining the legislation. He brought
out the negotiators had two choices in Sectiom 1; to redraft the
Section or just make scme additions, which they choose to do.
Addition was made for a procedure to notify interested groups of
new applications when it was in excess of 10 cfs acre feet, 42-303B
does not change the public interest standard but is to put it in
balance. Section 4 would meet the criteria for reviewing out-
standing permits without creating liability to the state.

Mr, Nelson, the attorney for Idzho Power, gave a status report On
+he variouns components of the agreement. Certain things were re-
quired as a condition of the agreement. The £iling with the Idaho
PUC has been done. TUC will await legislative action. The FERC
filing has been made and the time for intervention has been run.
one intervention by the Naticpal Marine Fishing Services, an




Minutes, Resources Committes -2 - Jann, LB, 1885

Senator
Noh

Pat
Costello

Senator
Nch

Senator
Crapo

Pat Costello
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Ringert
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agency of the Departmemt of Cammerce has been filed, This seans

t& relake o the water budget under the WW Power Act. The bill

on adiudication and related funding is in the House Resource
Comittee. The Bill on PUC jurisdiction is printed and is in

the Senate State Affairs Committee. The Campany made the decision
no Filing was needed with the PUC of Oregon 80 it was not done.

T+ was filed with no formal request for action. The proposed
amendments o the State Water Plan have been mads and the Water
Besource Board will begin hearings on January 28 in Idaho Falls.

Mr. Nelscn feels there are alot of elements to the plan and did not
want to give the impression the only important one was the minimm
stream Flow. Foually important part in view of the Company is the
public interest criteria. The Campany feels 1t is eritical hydro~
power be recognized as an element in consideration of new water usss
that affect the river above Murphy. It is important that the statute
and the contract do not prohibit development. The new public interest
criteria, for the first time, recognize that impacts wpon hydro
generation must be considered by the Director of Water Resources

when evaluating applications for diversion of water from those placed
in trust.

Asked if samecne would explain where we are in settling problems
with the cost of adjudication for the city of Idaho Falls.

This question was brought up in the House Resource meeting when it
was pointed cut by several legislators from Idaho Falls as well as
the Mayor of that city that the 525 per cfs would cause a dis-
apportinate amount of the fee on the city of Idzsho ¥Falls because
they have roughly 20,000 cfs of hydvopower rights there, which
would result in them paying roughly 10% of the power adjudication
when they generate only 1% of the powsr. We are locking at chang-
ing the formila to the "rated capacity” as being the measure to
charge for hydropower. The overall amount to be generated for the
adjudication from hydropower would remain constant at about 7.4
million overall for hydropower which is xoughly what agricultural
nsers would pay, but it will be based on number of cents per rated
capacity.

senator Noh said he understood the original formuila had been re-
viewed by the city of Idaho Falls and approved but they sub-
secuently discovered they had made mistakes. The error shouldn't
be blamed on the people who developed the fee structure.

Asked if the rate schedules had been hroken dom.

gaid he had that available and handed out copies. (Attached)

what is the public interest that has been referred to? How .is
it defined? .

The public interest determination requived pursuant to 203C is
defined in 42-203C, 1-5. Thosa are the only factors the Director
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Senator
Ringert

Pat Kole
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Nelson
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Ringert

Ton Nelson

will be considering in this particular determination. It is
actually a two tier process. The Director initially considers
all of the factors listed on page 2, par. 3, line 21. After that
determination has been made, the Director then goes over fo

203C and if the water is avallable because of a subordination
condition, he then is required to make additiconal public intevest
determination as specifically defined in 203C~-ZA.

Are you saying then the Divector will not have authority to expand
public interest beyond what is stated in this legislation in 2A?

25 I understand it, he would have the ability to more cleosely define
what those factors are. He would not be zble to adopt a rule apd
requlation that is in conflict with the specific criteria established
here. If this bill did not pass, he would have to develop criteria
on a case by case hasis as each individual application came before
him.

Wonld scmecne explain why is it necessary to establish a trust for
the 600 cfs water above the minimm stresm flow available for

eppropriation.

In the course of the negotiations, in the final stages, we were
"laugerheaded" an the question of whether the Carpany's water
rights above the minimm flow, would be immediately subcordinated
by implementation of the agresment or remain in place unsubordinated
until such time as the state permitted that water to someone elses
nge. Tt was the Company's position then and still is, that you
have an additional argument that the River is fully appropriated
if you leave that hydro right in place until such time as it is
reallocated pursuant to the statute. It became scoewhat of a
political problem. The trust concept was adopted to get around

it so that water was placed in trust. The agreement clearly says
it is wmsubordinated, so as far as the agresment goes, it is an
unsubordinated block of water. The state then takes that water
and places it in the trust, subject to reallocation. This does
two things; it makes clear the state's control of the allocation
of the water and it left the water unsubordinated. So the Company
retains its right to urge the state-or force in the proper case-
to use that argurent, and that is all it is, under Article 15,
Section 3 of the Constitution. The state then does not have to
allow the water to go to the first quy who comes down the pike,
The trust got arcund that problem and I think tied it together

to a point where it is a little more effective mechanism to
accorplish the purchase of the agreement.

Do you feel this is an effective end run on Article 15, Section 37

T don't know. I can't cbviously predict it will carry the day, bat
our position is the argument is worth preserving. I am certain

as I stand here, some person with an undeveloped permit who will

be adversely affected by this way of deing business, is going to
challenge it and think it is an argqument worth having.
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reked if this would be an effective way to protect the minimm flow
from appropriation.

That is carrect. The minimum flow itself is subject to challenge
by those people as being effectively a newly recognized instream

use with a priority date ard sameone with a prior permit could take
that water in spite of your minimm L1,

Does the state have any obligation tO the pecple who to«:;k‘ those
permits out years and years ago and have been walting for the
problems to be solved.

Certainly. To the extent +hat they have detrimentally relied and
developed, then they can argue that it is a taking if you extinguish
their rights. We are ralking primarily about ramassaging these un-
desveloped permits that have not been developed.

S0, I take it the state feels no obligation unless they have spent
money directly on the construction and development.

we owe them the obligaticn tn treat them fairly, but treated
fairly under the new regime of the public interest criteria rather
than under the old straight appropriation method.

A comle additional points., The Hidden valley Springs case
shows the state does have the authority to recall the permits
without creating liability, tart in this case we have applied
ngrandfathering in" of anyone who has applied water to the land since
the last irrigaticn season. If you will look at 203D cn page 4, each |
one of those parsons prior to having amy property right taken from '
them will have an opportunity for a hearing and esplain wiy their
particular project should go forward. So there is procedural due
process being applied.

a5 T review this legisiation, it could be argued there is a pias
against non-agricultural uses. How would a reguest for water
from a non—agricultural use be dealt with, like INEL, particularly
under 42-203C,2, (V)7

The criteria as written and as we have understood them and as you
ackad, world effect no application peyond the first two. In

other words, if INEL came in and had a majox application, first
you would have tO determine if there was a significant impact

on hydropower production. Given the 1imited consurption of most
industrial uses this is pretty difficult. Iet's say they had a
major use. You would lock at (i) on the potential benefits and
shen (i) for effect on rhe utility rates. In industrial settings,
rhat analysis, 2t least the cnes I have seen, would campel you

to grant it. Cbvicusly, you would have no impact on the famdly
farming rradition. You might argue that i+ cames under the full
and econcmical use of the water rescurces amd would have no effect
on the 20,000 acres. In that case, you would lgnore the agricultur:
related factors. That was our intent, +hat the Director would only
apply the ones that obviously make sense-
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Sengator
Crapo

Teyn Nelson

Senator
Crapo

T Nelson

Senstor
Crapo

Tom Helson

Senator

¢ Beitelspacher

Tom Nelson

Pat Costello

Senator
Crapo

Pat Costello

If I understand you, under {v) of 42-203C, this could not be
uead as to industrial uses to argue that the amount allowed
could not exceed that which would fit this state's plan for

agriculturs.

That is correct. You also have the policy statements that have
come cut of the proposed Water Plan amendments which allocate
150 cfs to infustrial uvses. With that public policy statement
in the Water Plan you have probably come a long ways toward
approval of this standard in any event.

With regard to the 150 cifs that is being allocated for industrial
use, is that 150 cfs out of the 600 cfs that 1s available?

That is corrach.

Wonld that then be determined as a limit or is that a specified
Timit or is it 2 specified minimm or what exactiy is intended
by this specification of 150 cfs?

Senator, as I understand it, it is essentially a reservation of
that much water for those purposes and subject always to change
by the Water Board as it finds out if it i5 too high or too low.
The race is rot to the swift for industry as to that 150 cfs, It
ie there and when they need it, it will be available.

Tn the same line of questioning as Senator Crapo, line 27 and 28

of same section: "no single factor emmerated above shall be
entitled to greater weight by the director in arriving at this
determination.” Dees that not in itself preclude save further
development of industrial development because of lines 23-23 of {v}?

As I say, that is not the intent and to me if you have a solely
agricultural factor, such as {b), you couldn't apply it to industria
use. So when the Director got to that cne, he would have to ignore
it or otherwise the system doesn't make sense. You would anly be
entitled to develop agricultural uses which wasn't the intent.

To follow up on (v). The policy referred to the staged
develomment is more fully spelled out in the water plan amendment
as drafied and its clear f£rom that, that we arve not saying there
i 5 mandate to go out and develop any rmber of acres. All

we are saying is that there is a cap at 20,000. I think what _
T am hearing is you are afraid this would prevent us from developine
up to 20,000 or 80,000 in a four year pericd; that it would scme-
how conflict with (v) and that is not the case.

let us suppose that industriazl uses came aleng and used up 50
cfs in a year and enough agricultural applications were made to
develop 20,000 acres, would both of. those be able to he done

in a single year?

Yes, there would be no conflict.
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Senator
Peavey

Pat Costellio

Tom Nelson

Pat Kole

Senator
Peavay

Senator
Ringert

Was thers any room for consideration of fish and wildlife
values in arriving at these criteria?

The original reason they were left out is because there were

two versions. (1) The plan of the aid lecal public interest

that had a comprehensive public interest determination similar

to what was in the bill pramoted last year by the Governor and
Attorney Ganeral, which would have subordinated everything and put
it through a new public interest review, We found there wes re—
sistance even from among sare of the conservationist who felt that
they did not want the old local public interest wiped out because
they felt that did give them a useful tool. We had option 2 which
was to leave the local public interest as is and simply add the new
criteria that relates to the balance with hydropower, ard felt that
we certainly did not intend to meke the ability to take fish and
wildlife into accoint any less available but that was a separate
issue since we are dealing heve with protecting hydropower or
water for hydropower because after all that was what was at issue
in the lawsuit., Having said that, I would further say, it certainly
is not the Governor's irmtention to imply that by leaving fish and
wildlife off this list that somehow it is not in the public in-
terest and if it needs to be stated more clearly in 42-2032 that
fish and wlldlife can be considered under the local public interest
we would support doing that. However, we are bound, and do support
the existing 42-203C as written.

I agree with Mr, Costello. I think that the parties are not
canmitted to preservation of 203A in its present form as a
part of these preceedings, However, if there is going to be
an attempt to change that, I think it should be in the form of
a separate bill. We are tied to this program and are camitted
to it and if we start amending it, we will be in a real ness.

T would agree with the camments of the other two negotiators.

It was our thought that this was not really an issue directly in-
volved in the lawsuit., while there may be concerns on that score,
that should be addressed separately by the legislature.

In other words, any of us can propose additional criteria ocutside
of this package and it will go on its own merit and that won't
change things ane way or ancther 1 guess. One of the things I
thought we should lock at is critical livestock range, It is
real easy for the BIM to go cut and give that range away but

the state doesn’t have to give the water away. I guess in g
separate bill would be the place to address that,

Regarding 1006 bill, the second page, line 5 regarding the
existing vested water rights, In making this determination, is
the Director going to be able to consider the entire gamut or

is he just going to lock at adjudicated rights? fThe rights at
Swan Falls, whatever they might be that precipitated the present
gituwation, as I recall, they had been adjudicated between two
parties back in 1907 or 1903 or scmething like that and far as
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Ton Nelsan

Senator
Ringert

Tom Nelson

Senator Noh

Pat Costello

Semator Noh

T can tell that is the conly final judgement of adjudication
that we have in respect to any of those water rights. The whols
procesg was shut down because there was a determination of save
sort made in a pending lawsuit that has not reached final
Judgement. So, what is the standard we are locking at when we
use the term "existing vested water rights?”

The lapgusge was chosen in order to include a Constituticonal
right not representsd by an adjudication, statutatory right
represented by license, or in my judgement, you can get into a
vesting guestion at a proper stage in a permit process. So my
understanding why we selected vested was to pick up water rights
that fell into those catagories. As far as Swan Falls is
concerned, as an sxample, there are I think 3 water licenses at
Swan Falls. In my judgement that is clearly a vested water right,
There may be the adjudication as you point out. Probably, as we
irderstand adjudication now 1t is probebly too narrow to be much
more than a statement of a constitutional right that is con-
tarporanecus with the use. I think all of those water rights
would be considered vested as I understand how that term is used
here. Also, since this is broader than Swan Falls, the Director
nay be entitled to protect z well permit if the well were drilled
and the warer in use, I think that is vested to the point that the
Director could try to protect it by putting a moritorium in an area
while say, he looked at a critical ground water designation.

To pursue this further. It seems to me this procedure, in effect,
will force the applicant to go through the administrative appeal
or perhaps take 1t on up to the court. It further seems, it

sort of puts the state in a position of saying, we are no longer
going to have free wheeling appropriation. We are going to

put the front end burden at least on the intending appropriator
more 50 than in the past.

T think it has that potential in a given factual setting. Avong
my cliemts one of the things they like least about the present
system is the fact that if there is a senior appropriator they
have the burden 6f holding off the junior. They say, "why o

I have to do that, I was here before he was—why is it my problem?”

Under this agreement, what is to preclude a utility from buying up
or leasing whatever water they can get their hands on and in effect
take up all those remaining waters. As I read this, they are
pretty well hame free on all purchased and leased water.

That is correct. They can acquire through purchase upstream
stored water which they cans mun down the river, They are entitled
to that and it can't be appropriated between the storage site

and the hydro site. They would be free to do that.

What about water that is lost for instance because scmecne fails

to file a claim by the cut off date. Is that water in a slituation
where another party would have to file cn the Water? Can you lease
water that is lost for failure to file a claim?
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P=t Costellc

Senator
Budge

Pat Cost=allo

Senator Noh

rat Xole

Senat:or Noh

Pat Costello

Senator
Ringert

Pat Kole

No, there would be no property right to acguire in that case.
They would have difficoulty establishing a right anywhers upstream
from their facility because they would not be able to apply it to
a beneficial use down below, It is difficult really for me to
conceive of them acguiring any right other than a right to a
certain ammmt of storage water in sterage in the stream itseif.

Isn't that presently true?
Yes.

Where are we with the Spokane River system? If the Governor goes
to Washington Water Power and says we want to negotiate a minimm
flow =0 we can have further development and Washington Water
Power says no, we won't negotiate. Then where are we?

Firgt off, I think it is probably not well known, but we have
already opened up discussions with Washington Water Power and
they have indicated that they do want to megotiate. 5o I would
think the possibility of them absclutely refusing to negotiate
is mrall. If they did, we would of course be in the same type
of situation as we were with Idaho Power. We would be in a law
s1it. They have indicated that. if this program passes and if
they have the authority to negotiate with the Governor, they
intend to do so.

locking at future hydro development, say for example on the
Salmon River, is it possible for the Director to subordinate
rhose future hydro rights without officially establishing a
minimm £low on the stream? '

Yes. Subparagraph 6, under Sec. 2 of the main bill authorizes

the Director to imoose the subordination condition on new permits
and licenses for power porposes. That is not anyway tied to the
preceeding five paragraphs so it would be just a straight sub-
ordination condition. I think the real questiocn you raised though,
if he does that in the absence of a minimm flow, where is that
right in terms of the regime established in the preceding paragraph,
which talks about the rights below the minimm flow being i~
subordinated, and the ones above it being held in trust. Clearly,
that regime contemplates there would be a minimm flow there, and
that we really did not intend that it would apply across the board
if there were no minimm flows in place at that time.

Wiy is the provision in there that authorizes the Director to
limit a permit or license for power purposes? Why is this any
part of the Swan Falls settlement?

Basically, there has always been a question as to what the state's
authority is pursuant to the 1928 Constitutional amendment. In
taking a look at that issue, while there is good authority for the
proposition, that amendment was self executed as part of the
settlement negotiations as the Attorney General felt there should
be some specific anthority given to the Director to subordinate
hydropower water rights and that is what paragraph 6 does.
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Senator
Ringert

Pat Kole

Senator Nah
Pat Xole
Senator

Ringert

¥en Donn

Senator Noh

This agresment I feel is being promoted very heavily. The local
newspaper is telling us through editorials that the Legislature
should not mess around with the settlement in any way shape or

form and I donm't see any reason at all for that partiemlar pro-
visiom which will affect a great deal of small hydrop permits and
applications =nd this tagging along on the emphasis that has been
raized to settle the Swan Falls issue. The last one I saw like
this was a rider on an 1BS8 appropriation bill in the U.S5. Congress
that tied up all the water in the western U.S. and lands for the
next three years mntil they got to the 1891 amendment of the present
land law. Will semecme tell me why this has to be in the Swan Pails
settlement?

Basically all paragraph 6 does is grant authority and does not re-
quire the Director to subordinate hydropower rights nor does it
make it mandatory. In certain situations where there is productive
ypstresm land that could be developed, the Director will have to
sit down and take a look at whether or not he should subordinate
the hydropower right. Obviously the Director's determination
cammot be arbitrary or capricious or contrary to the policy set
down by the Legislature, then his decisicon could be appealed in
court. I think the reason it is here, it was felt that the Swen
Falls situation would not have arisen had the Legislature enacted
similar laws back in 1928. The effort here was to make sure that
ac best we can foresee we do not get ourselves into another Swan
Falls situation in the future. That is the reason why it is in

the agreement and why we think it is necessary.

In other words, we might head off a court case and legal costs
sometime in the future by acting now.

Tat is correct.

T think I know why it is here in this bill but ncbody has yet
caid that it is essential to the settlement of the Swan Falls
controversay .

The primary reascn I see it there ig to avoid Swan Falls re-
ocourring again. Without that if Idaho Power decides to build
one of the dams they have proposed on the Snake River, we are
back in the Swan Falls sitwation if there isn't clear sub-
ordinstion authority. The same is true on other rivers. It
ien't just the smell hydrc. Virtuslly ali the amall hydros are
high enough up in the bLasin that there is no development occurring
above them.

1 would like to ask one of the PUC Comuissioners to speak as to
hew they are viewing this agreement and particularly I have heard
the question raised that the legislation as drafted to protect
Tdaho Power fram claims for failure to defend their water rights
would apply to all waters rather than just those placed in trust.
Do you gentlemen feel you will have sufficient authority under the
legislation to assure that the Company doesn't dispose of or sell
its water rights other than those properly dealt with by this
legislation?
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Mr. High
BUC

Senator Noh

Mr. High

Senator Crapo

Mr. High

Mr. Swisher
POC

ward Conley
PuC

I think the crucial issue with respect to your question is in
biil 1007. This legislation I feel is extremely essential be-
canse in effect it clarifies the legal status of gains of sales
and dedicates the benefits of these sales to the custamers

of the compary rather than the sharsholders of the company. It
in fact, sets the title of the water in the ratepayers rather
than the shareholders. Whatsever happens to the other bills, that
e ghould pass,

How alhout the other bill that protects Idahe Power from clasms
by ratepayerg. I've heard it argwed the bill is too broad and
would free Idaho Power from even protecting its unsubordinated
water right included within the minimm flow and wouldn't just
protect them from ratepayers for that water which in effect is
subordinated through the agreement.

Specking of that water below the 3900 minimen flow, I would think
the power corpany would have no incentive to deal with that water
if 211 the benefits went to the ratepayers. In other words, I
can see where the water would be depleted down to 3900 c¢fs. This
figure has been established by negotiation process, taking into
account historic filows, updated current projected conditions and
there is nothing more uncertain than stream flows and that un—
certainty, perhaps the cammittee would like to take inte effect
and get aside 150 cfs for industrisl future uses as a protection
against that uncertainty factor.

Are you suggesting then we as a committee in the Legislature
specify that certain amounts be set aside as dedicated to
industrial uses and specifically subordinate other uses in that
amoant?

Yes. I think Mr. Nelson indicated that mirdmm flow has to be
tied to the public interest criteria and if vou take the minirm
flow as something in the public interest, it is rather meaningless
if the process gets you down to 3500 cfs and suddenly the long
term climatic conditicons change and you need to supply new
mmicipal and other needs. A factor in your deliberations on
public interesgt, I would suggest a paragraph be put in recogrizing
uncertainities and perhaps reserving scmething more than the 3900
cfs to recognize that.

As for Senator Crapo's concerm, historically water development
has been based on the ability to assess the charges to those

who gain from a project. Having watched three successive years

of surplus nm down the river, it seems some state policy, state-
wide not just Snake River basin, needs %o be put in place for
water retention other than pure diversion for beneficial use.

Regarding 1005. It seams there is probably no question of the
defense provided in SB 1005 being used for anything cother than the
matters specifically toumched on in the contract. It is what
lawyers call an affirmative defense. It would deprive the PUC

of jurisdiction but first mast pertain to scmething relating

to the contract. ILooks fine to me.
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Senator
Beitelspacher

Pat Costello

Benator Noh

Pat Cost=llio

Senator Noh

Pat Kole

Go to page 3, of SB 1008, between 5 and 6, we have the Governor

. t0 enter an agresment defining that portion of a
water right being unsubordinated and then on 6, you have the
Director having the authority to subordinate rights. 2As I
recall, the Director works for the Water Board which the Con-
stitution and the Supreme Court case we touched on the last
few years set up as another entity , so to speak. Do we have
a caonflict there? Is there another comstitutional body in a
sense that. is ocutside of the reach of the Covernor that has the
authority £0 subordinate water and another constitutional
entity that has the authority ....

The authority granted under paragraph 5 iz to anter into contracts
which are not self executing. 211 this does is really authorize
the Governor to go out and negotiate contracts to bring to the
Iegislature for ratification. None of them take affect unless
they are ratified by law and because of that, in my view at least,
I don't think this would raise any constitutional issues of
separation of powers, either vis-a-vis the legislature or the water
Board, particularly given the passage of the contract.

Along those same lines, would you care to outline briefly, just
exactly what are the limits and estent of the Governor's power
to grant water rights through the trust agreement? This trust
agresment has sometimes been interpretated as granting the
Governor an inordinate amount of authority in determining who
gets weter and who doesn't.

Yes, as I was glancing through the Attorney General's testimony

I was a little troubled by a statement here that the Governor would
be impowered under this to approve of waters to be allcecated under
the trust. That is not really what is comtemplated here at all.

This is strictly a passive trust over which the Governor will nct

exert any active discretions. It is modeled after trusts that
are set up io reserve water in certain lakes around the state.
There are half a dozen of these trusts set up by Idsho law. The
Governor is named as trustee just because you need an individual
+o be sued in the eventof same scrabble over the trust assets.
Beyond that it is autcmetic that water rights flow out of the
trust into private hands if they are granted in accordance with
state law. So, it simply was a mechanism to cut the legal and
equitable title to the water imuediately so there is same immediate
change in position of the parties. 5Soon as this agreement be-
comes binding this statute takes effect. Legal title to the water
will go to the state and the Campany maintains the beneficial vse
of the water as long as the trusts last. It is a passive trust.

Mr. Kole and Mr. Nelson, do you concur with that interpretatiom?

Yes. In locking at page 3 I think that is slightly inaccurate.

The Governor of course is a passive trustes. The intent here wes
that the Director would be the individual who would meke the re-
allocation determination. Basically, that last paragraph of the
Attorney General's testimomy, should yaad the "Director" will he
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impowered and not the "Governor"” to relezse water.

T Nelson Yes, I think it is clear on page 3 the Senator referred to lines
16 through 19, the rights have to be acquired purusant to state
law and unless you change it, the Governor plays no part in that
DrOCess.

Pat Fole On that trust provisicon, it should be noted that the ultimate
control over those trusts does rest with the Legislature. They
areated those trusts and of cowrse they can alter them or take
whatever steps are necessary.

Senator Crape My guestion is primarily one of procedure here in committes.
Surely svervone knows the answer but me because I am a freshman.
But it seems to me we nesed to leave a very good track of leg-
iglative history on this legislaticn, As I study it it needs
clarification in my mind and I am sure there will be alot more
testimomy and evidence presentad. Is it alrsady set up by
sare mechanism that the testimony which is recorded here today
and the prepared testimory presented here today to became part
of a prepared reccrd that is maintained so that in the Ffuture
there can be reference made to it to ensure the intent of the
legislation is followed?

Senator Noh Senator Crapo, my understanding is we have no financial provisions
or procedures in precedent to do that. I personally have in mind
ensuring that there is more than one copy of the tapes and they
are placed in the records of the Department of Water Resources
and the Law Library to create as gocd a record as we can.

Senator There i1s a problem even with the tapes because that is merely a

Ringexrt record of the camittee procesdings and does not necessarily
reflect the intent of the other 30 senators on the floor. It
is. a very nebulous job in Idshe to determine what is the intent.

Senator Crapo I am aware of that. As an attorney I do alot of searching
through legislative history where its available to figure out
what +the laws mean. It definitely in my opinion would be beneficial
to have as much preserved as possible. For example, the written
statement by Attormey Ganeral Jones and perhaps encourage
those who appear before the comittee in the fulhure to bhe sure
that their understanding of the bill is at least represented
in the legislative history as samething considered and that we
make an avenue available for that to be done.

Senator I think the nature of the legislation itself Justifies vexy

Budge accurate records Lo be availablea.

Senator In the House by majority vote, we spread upon the pages of the

Horsch Journal a letter of intent. You can make that as long as you
want.

Senator Noh That is correct,
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Senator
Reitelspacher
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Peitelspacher

Tom Nelson

¥en Dumn

Rack to muber 6 of 42-203B, where the Director shall have the
authority ....where ave we with compensation for the holder of

a hydropower right at a later date? In the event I imvest 2
substantizl amount of maney in a small hydro.. right and have it
producing and PUC and FERC in thelr wisdom determine I should
receive some corpensation fram a power company for that and
Senator Peavey buys a sheep allotment and decides to water the
grass up there. Where am I going to be with my investment cnce he
Starts palling the water ocut of the cresk for his sheep?

If as is the practice now, your permit was subordinated when
issued, you would be subject to Senator Peavey's watering his
sheep. If your pexmit had been subordinatad you would be subject
to this depletion. If it were not subordinated and the Director
decided in his wisdom yon should have a chance to get your project
paid cut before the subordinaticon took effect, then you might be
compensated in that situation.

Is it all uwp to the Director whether [ received campesnation or
not and is there anything in here that sets up criteria by which
he shall determine now mach I shall be compensated or is that
promulgated by rule and regulation?

The compensation issue would follow the subordination issue
initially. If you were subordinated yoo would have no-right to
campensation and it i5 solely the Director's discreticnm as this
{= written to implement that constituticpal provision. S0 if
he has ro guidance, it is my guess that ben’s teeth and unsub—

ordinated power rights fram now on are going to he about on a
parity.

One of the things we are trylng to do on small hydros, as
defined in rules and regulations, is that if just a amall
amount of water makes a drastic change in econamic effect of
it, we will issue the permit for a definite pericd of tine. We
1ok at the payout period an the project and at that time lock
at subordination and where it is necessary, we protect that

project for a time so there isn't a danger of econamic disaster.

The Chairman thanked all for their attendance and there being
no further business before the committee, the meeting adjourned.

Tapes of this meeting will be on file at Water Resource and the

Law Library.

aird Nchi, Chalrman

/- , .
“y» ;

Bav Mqui?S , Secretary

>




Prepared Testimony of Jim Jones,
Idaho Attorney Generzl
on
Senate Bills 1006 and 1008

Senate Bills 1006 and 1008 are part of the Swan Falls
legislative package. Both bills must be passed if the BSwan
Falls Apreement is to be implemented.

SB 10Q6

Senate Bill 1006 gives the director of the Idaho Tepartment
of Water Resources the authority to suspend the issuance of
permits 'in certain instances and tc promulgate all necessary
rules and regulatiens regarding the agency's legislative man-
dates,

Presently, the director does not have express authority to
suspend the iIssuance of permits. The Swan Falls conflict has
made it abundantly clear that this authority is necessary to
avoid exacerbating conflicts over the use of water. Though the
department suspended issuance of permits and licenses pending
resolution of the Swan Falls controversy, if chzllenged, it may
have been required to issue permits and l1icenses, which would
have subjected the department to increased financial liability,

The authority to promulgate 7Tules and regulations is .
necessary to implement an effective system for the allocation
of any water made availabkle pursuant to the Argument. Further,

rules and regulations will inform the general public about the
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director of the departiment intends te exercise his 1egi51ative
duties.
SB 1008

Senate Bill 1008 is the centerpiece of the Swan Falls
Agreement. The bill represents a very delicate balance between
the 4interests of hydropower producers and the Interests of
other water users and the State of Idaho.

Proposed section 42-203 addresses two problems. First, the
section provides a method for resolving conflicts over whether
an existing hydropover watér right 1is subordinated ands.if 50,
on what basis the water may Tteallocated. Second, the section
provides that the director shall have the‘authority to suﬁordiw
nate all future hydropower water rights.

Subsections (1} through (5) of section 42-203B specifically
address the Swan Falls controversy. The trust approach
embodied in these subsections is an outgrowth of the difficulty
the parties encountered in defining Idaho Power Company's Swan
Falls water rights. From the outset of the negotiations with
Idaho Power Company, the State insisted that it have ownership
oveT those waters made available for future users as part of
any settlement. Idaho Fower Company, however, insisted that it
retain control over any water made aVailable until such time as
the water was put to beneficial use.

The State's position that it must have ownership of water
allocated te future use was based on the premise that if the

Company Tetained ownership, it would be requirted to protest




éVegy application for ;he water, thus frustratiang the sgbjective
of making additional Snake River water avallable for appropri-
ation. Further, the State was concerned that a subordinatable
water right would be viewed as a sham transaction by the courts
and struck down as a violation of Article XV, % 3 of the Idaho
Constitution. Finally, the State felt that leaving ownership
in the Company did net provide adequate protection for the
¢itizens of Ildaho. |

Idaho Power Compény' contended that the State's Iinsistence
on complete subordination prevented the State from balancing
hydroepower benefits against the benafits of propoesed uses. The
Company wanted the State to use its right as a shield against
possible constitutional challenges to the State's denial of
certain uses as not being in the public interest.

As drafted, the State possess legal title to all waters
previously claimed by the Company above 35,908 c. f.s.

M s Corrmmeillet Dee, pe /R ﬁj@"éﬂj

trustee c¢f the waters, the will be empobered to
release water to any user that complies with existing state law
and the new criteria for reallocation set forth in section 3 of
this bill. The trust concept, thus, permits the state to
sssert that the stream is fully appropriated beause of an
existing claim while at the same time making water available to

those uses that create a net benefit to the State.




Though, as is apparent from the previous discussion, the
definition of the Company's right was very difficult, a major
benefit from the negotiations is the establishment of =z
framework for resolving similar conflicts on other rivers in
the State of Idaho. In corder to avoid litigation regarding the
State's power to subordinate an existing water right that is
claimed to Dbe gynsubordinated, holder of a hydropower water
right define a minimum flow for its facilities while at the
same time rTecelving assurances that the balance of its claimed
rights will not be sppropriated unless the State determines
that there is a higher and better uses foT the water.

As briefly noted abofe, the Stéte propo5es‘to treat wéter
that is placed in trust by an zgreement negotiated pursuant to
the =authority of proposed subsection (5) of § 42-203B
differently from other waters. In addition to meeting existing
statutory criteria, a peTsom contemplating the appropriation of
trust waters must alsc satisfy the criteria of proposed section
42-203C.

The criteria set forth in proposed section 42-203C are
supplemental to existing ériteria. Though the section refers
to public interest, it in no way 1limits the existing local
public interest standard of 1daho Code § 42-203. In fact, the
use of the term public interest could be misunderstood unless
the history of this section 1s explained. During the early
part of the negotiations, a total rewrite of I.C., % 42-203 was

envisioned, with the 1local public interest standard being




{ncarpsrated into mew public interest criteria. This concept
wz abandoned wWhen the parties realized that a total rewrite was
practically impossible, technically difficult, and tactically
unwise. The criteria as written do not and are not intended to
remove any existing protection for other in-stream values
currently existing under Idahe law. Rather, the c¢riteria ave
designed solely 1o guide the director in making reallocation
decisions. Section 42-203C 1is intended solely for the purpese
of determining whether a proposed use has greater net benefits
+o the State than the existing hydropower use. This section
will mnot come into play unless the director determines that
existing criteria arTe satisfied. -

The criteria in 42-203{c)(2)(a) identify those factors that
are critical to the determination of whether the proposed use
is preferable 1o the continued aliocation of the trust water to
hydropewer.  Since the premise is that some future uses are
desitable, the negotiators believed that the burden of proof
should be placed on the protestant. Only if the protestant
establishes a basis foT its claim of adverse impact on hydro-
power needs will the applicant be required present evidence of
public benefits Flowing from the proeposed use. It is very
important to note that the water held in trust by the State
suybject ta reallocation is tied to state law and not the public
interest criteria, This is very impertant because it gives the
State flexibility into the future. If the public interest

criteria is mnot, after trial and error, precisely what the




iegislature desites, the standards can be changed without
affecting this agresment, state 1epal ownership of the water
rights involved and ‘the trust arrangement established.

Aside from providing a mechanism for resolving the subordi-
nation issue with regard ©o existing hydropower water vrights,
proposed section 47-203R({6) declares that the director may
subardinate any future applications fogr hydropower use. This
subsection is &n EXDPTess implementation of Article XV, 5 3 of
the 1daho Constitutiaon. Clarification of the director’s
authority to subordinate hydropower use will ensure that future
uses of the 'ungppropriated waters of the state will not de

precliuded by future hydropower projects.
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RECOMMENDED 2DJUDICATION COST SHARING
For Snaks River Bbove Lewiston

ADJUDICATION COST §$ 27,369,000
(Discounted at 10% to July 1, 18986) 19,035,000

{CTLATHM FEES

$50 per claim X €1,694 water rights g 3,084,700

825 per claim X 52,332 qomestic & stockwatering rights 1,308,300

VARIABLE WATER USE FEES*

Irrigation: $1.00 per acre X 3,700,000 acres § 3,700,000
Hydropower:

§25/CFs » 259,441 CFS Private or Municipal 6,486,000

525/CF5 ¥ 29,815 (FS USBR or COE TAS  A00*%
Aruaculture: £10 per CFS X 13,631 CFS water rights 136,300
Municipal: 5100 per CfS X 1,161 CFS water rights 118,100
Industrial: $100 per CFS X 6,483, CPS water rights 64%,300
Migcellaneous: filing fees only’ T 4]
Public: S100 per CFS X 20,315.6 (FS water rights 2,261 ,600%%*

§ 18,487,700

STATE SEED MONEY | : 1,000,000

519,487,700

* (Claimanis are allowed to spread variable water use fees exceeding
$1,000 over as many as.as many as five anmwal payments with 10%
interest accruing on the unpaid balance. Monies in the Adjudicztion
Account would be invested by the Treasurer, with interest accruing
to the Account. .

** Thig revenue is based upon the power plant capacities of the federal
facilities.

k%92 131,300 of this is a state obligation. This figure inclodes
$230,000 for raising the minimum flow at Murphy gaunge from 3,300 £FS
to 5,600 CFS in the winter., It does not include a §1,300,000 fze
that would result from setting a new minimum flew of 13,000 CFS at
Lime Point.

CRUTICNS:

1) Water use numbers may be oversstimated due to douklecounting, thug
lowering revenues. The amount of water use on unrecorded rights
is unknown.

2) The number of actual water rights is similarly unitnown.

3) If zll1 parties are not assessad within one year, revenues will be
lower.

4) While domestic and stockwatering rights have been included in the
adjudication, the cost of processing these claims has not been
included and is unknown.

fmstat/daprep
1.16.85




NUMBERS OF IDABD WATER RIGHTS

ABOVE LEWISTON
SWAN & ERTIRE
UsE FALLS % ABOVE % STIATE %
Irrigaticn 32,137 BB.4% 51,968 B4.2% &] 441 83.3%
Hydropower 651  1.8% 1,267 2.1% 1,620 2.2%
Acpacul hure T22 2.0% . 1,063 1.7% 1,141 1.5%
Municipal 3=2C 1.1% 773 1.3% ¢4 1.3%
Industrial s77 2.7% 2,745 4. 4% 3,638 4.9%
- Miscellaneous 742 2.0% ©1,B631  2.5% 2,202 3.0%
Public . 747 2.1% . 2,247  3.6% 2,743 3.7%
TOTAL 36,366 TE 61,694 - - : 73,742
Stockwater 8,601 ) 19,836
Damestic 16,026 32,486
Subtotal 18,627 L 52,332
© GRAND TOTAL 34,993 i ¢ 114,026

NOTES:

1)

2}

3

4)

5)

These numbers have been enlarged from the niumber of water rights actually on
record by a factor of 1,74, which reflects the number of unreccrded water
rights that past adjudications have twrned up., Thus, these estimates way be
high for some uses, perticularly those with smaller numbers., In additicn,
scme rights may be doublecounted under mare than one use, when, in fact, cne
use is primary.

The nmumber of water rights holders varies considerably from the number of
water users. A single water right held by a municipality or irrigation
district may serve hundreds of users.

Industrizl vses inclode: . industrial, mining,. cocmmercial,

Mizcellaneous uses include: recreaticn, private fire protection, individual
heating or coeling, aesthetics.

Public uses include: wildlife [(mostly held by Forest Service and BLM),
wvater guality improvement, minimum instream flows.

Division of Financial Managment
B.2%9.84
fmstat/DCHZ20RTS




MAXIMUM ENTITLEMENT OF WATER RIGHTS

BBOVE SWAN FALLS LEWISTON & ABOVE

CFS 1000 AF - CFS 1000 AF
Trrigation 140,930.0 101,830 184,770.0 133,533
Hydropower 163,062.0 117,845 789,256.0 209,045
Aguaculture 13,404.0 5,687 13,631.0 9,851
Municipal 723.0 523 1,161.0 839
Industrial 2,268.0 1,639 §,493.0 4,693
Miscellanecus 14,17¢.0 10,241 15,247.0 11,019
Public 5.802.6  4,194% - 20,315.6 14,682
TOTAL 340,359.6 245,979 530,873.6 383,662

Notes:

1)

5)

Water use may be doublecounted, particularly for miscellanecus and
public uses. The same water right often lists several beneficial
uzes, of which one is primary. Thus, these numbers probably

represent upper limits for the more minor uses. In addition,
these figures include applications not as yet approved for all
uses besides . hydropower. Hydropower includes only pormits,

licenses, c¢laimsg, and decrees.
Tndugtrial uses include: industrial, mining, cormercizl.

misecellanecus uses include: recreation, private fire protection,
individual heating or cooling, aesthetics.

public uses include: wildlife (mostly beld by Forest Service and
BLM), water quality improvement, minimum instream flows.

Domestic, stock watering, and groundwater recharge uses have been
dropped. These rights are not normslly disputed, but need to he
cnantifiod. .

Divisicen of Financial Management
1,17.85
frstat,/demax
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PURLIC HEARING

MINUTES
TIME: January 21, 1985, 7:00 P.M.
PLACE: ‘moem 420, Statehouse, Boise, Idaho
SUBJECT: B 1006 and SB 1008 EELATING TO SWAN FAILS AGREEMENT
PRESENT: A1l newbers of the Senate Resources Cramities except Senator

Riabkert. Fourteen members of the House ResQurces Coamnities
were algo present.

The hearing was chaired by Senator Iaird Neh who explained the hearing was Eor
the purpose of hearing testimony on the multi package agreement dealing with
Gwan Palls. The main two bills for consideration tonight are SB 1006 and

oR 1008. Briefly SB 1008 would implement the state's aurhority under the 1928
amendment to the Idzho Copstitution to limit and requlate the use of water
for power parposes. 1t would also add notice and publication requiraments
when the Department of Water Resources receives a water right application and
sets out the nature and extent of water rights for power pUYrpoOSEes.

SB 1006 is to provide statutory authority to the Director of the Department of
Tater Resources to suspend issuance of water right permits or other action on
permits or permit applicaticns when neceSsary. The bill would alse give the
Director the authority to promilgate rules and regulations.

There were nine people who signed up to testify before the meeting with two more
asking to testify at the meeting. There were approximately 75 people in attendance.
The three parties who worked on the agresment were also represented; Pat Koie

from the Attorney Gemeral's office, Tem Nelson, representing Idaho Power ard Pat
Costello from the Governor's office.

PAT COSTELIO, the Governor's chief legal advisor, explained the bills axe part

of a laxger conpromise package rhat was artived at between the Governor ang Idaho
Power and Attorney Jim Jones this summer and late fall. The agresment came about
frem a controversey over hydroelectic assets and other benaficial uses, especially
agriculture. In the past several yeaxrs interests have been at odds at how we
chould allocate the water of Snake River. After years of struggling over this
issue the Covernor concluded it was essential at this point to end this con-
troversey if possible and to try and come up with a fair compramise that balanced
the interests. The five pieces of legislaticn that have been introduced so far
in the legislature as well as one that will be introduced in the next week or

50, are the core of the agreement thatwas entersd into, In orger to lmplement
the agrEesHant, all of these pieces of this legislation need to pass. Mr.

costello at this point briefly went over the legislation pointing cut the
various features of the agresment and the reasoning behind them. A final
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banefit in this agreement 1s that hopefully agreement can be reached without
enorroas  1itigation costs LO the state and power campany and uitimately to the
ratepayers and without an imordinsts delay. If the legislation is adopted, the
Water Resources Department Dy +he end of the vear will be able to begin
processing applications for water uses oh the Snake under the new management
criteria we have proposed.

PaT KOLE, from the Attorney Ceneral's office, said three results were attempted
Tn the negotiations. The Fivst, to give effect to the philosophy that Idaho
warer belongs primarily in the state of Idahc ard used here. Secondly, that
decisicns as to the use and allocations of Idaho weter mast be made here by Idaho
public officials and thitd in the future in crder to protect Tdsho from potential
threats not only fram the Federal goverrment kmt fren our downstream sister states,
we needed to get this issue resolved and present a united front to protect Qur
watsr users, L believe the agresment that we have arrived at achieves all thrae
of these goels. The important ¥hing is that where the line is drawn is not
magic, but what has been achieved is if the line has besn drawn in the wrong spot,
the legislators will be able to came back and redraw the line in the future at

4 different spot. Belleve that is an important element of this package. It
restores control over Idaho water +o members of the legislature.

TCM NELSCN, attorney for Idaho Power, believes there is one thing to keep in mind
on Fhis. The approval of this package 18 necessarily chopped up, SO you only

see pieces of it mowW and then in the legislature. Remember it was negotiated by
us and approved by the principles as a package ard should be accepted or re—
jected as a package. For your information as to where the rest of the conditions
for implementation are, & petition has been fiied with the Idaho BUXC by the Power
Corpany . The PUC has deferred action on that petition until the legislature

nas acted. A petitiom has been £iled with the FERC and the rime for inmter-
vention has run and to Iy Jmowledge there has been one intervention by the Naticnal
Marine Fishery Service at the Federal Energy Regulatory Commission. The biil on
adijudication was {ntroduced for printing today in the House a2nd a bill on PUC 1s
in the Senate State Affairs. The Company determined that no filing was needed
with the PUC of Oregon SO DONE has been made. The amendments to the state water
place have been proposed to the Water Resource Board and they will be going to
public hearings begirming next week. It is recognized there are pieces of this
agresment no one 1loves, but as a package, it is a raticnal, well balanced, Ye-
solution of the litigation that fostered the negotiations. .

MARJORIE G. HAYES, Idabo Copoumer Affairs, spoke against the legislaticon and
woald like to see +he Swan Falls water continue completely unsubordinated. (A
copy of the testimeny 15 attached)

QHFRT, CHAPMAN, Director of Tdaho Weter Users Association, InC.. spcke in favor
~f The legisiation. In a recent comvention of water users here in Boise, after
mach discussion, the merbers voted with the except of a few members, £0 sapport
this package. It is the feeling it is time to settle this issue which he had
fought long and hard, but now feels this agreement is a falr way to settle it.
They nrge favorable consideration of the bills.
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mROLD ¢, MILES, S cing for the Golden Eagle Audubon Society and the Idaho

HAROLD L. PLL2
Wildlife Federation, was not in favor of the legislation as belisves it does not

serve the public interest of most Idahodns nor +pke steps Lo preserve its
Figheries, recreation, riparian, water fowl and raptor values. Also the low
electrical rates in the state due principally to the Compary's largs hydrO
generating capacity is an economic value O Tdaho's econamy. (& copy of the
festimony is attached).

BEM CAVANESS, atiorney fyom Arevican Falls, spesiking for himself, said SB 1006

15 relatively non~controversial.  Water usSers nave no oojections to this but hope
+hat the Director of Water Rescurces would not keep & moritoriuam indefinitaly
Tt make some decisions on permits. AS a water user and an attormey who wWarks
extensively in the water ared, me felt that the overall package is a fair one

for all concerned and as Fairly as possible reconcils the conflicting uses for
the limited resource of water in this state. FRe camended hoth bills and asked
for o favorable consideration.

FRED STEWRRL, @ waber user spoke against this agresment, as he believes it sets
ap a vehicle to glve OUF water to Califomia. Mr. Stewmrt's testimony covered a
nAide" range; from +he bills in question tO rhe history of how this problen came
about. He strongly OPposSes the agresment. (Some supporting information he handed
out is attached) .

FORREST HYMAS, speaking for the Idaho Water Rights Defense Group, made up of
fwsiness pecple, agricultural interest, recreational interests, professicnal
interests and domestic interests, spoke in support of the two pieces of legis—
1ation. He said not a1l the people in the 1awsuit were released by Idaho Powar,
st they realize they will have to live by this agrsement. When the people of
the state lock at this agreement, it wonld seem this is the best agreament for
the pecple of the gtate.

SENATOR BORSCH, 1 am sure your Jgroup has analyzad this legislation. Do you se€
holes in this legislation that would give our water to califormia?

MR, HYMAS We do not see this as a problem as the public interest criteria would
cover that. :

JoHY HATCH, Director, Public Affairs for the Farm Pureau, said as a whole the
Farm Bureau does support the agreement. The Bursau has been involved in this
igsye since its inception. Ik has been a very difficult issue for the farm
coprnity and it has been Aifficult for them to accept the package. 1t iz a
COTPrOmise and I would urge the Committee not to Tamper with it. The following

‘policy was adopted at our comventicn in Decembers: "We support a state of Idaho

neqotiatei cettlement with Tdaho Powel 25 a solution to the Swan Falls issue.
mhis should incinde a contractual agreement by Tdaho Power to allow state
appropriaticn of water for upstraan developtent down O rhe statutory minimim
Flow of 3900 cfs in the sammer and 5700 cfs in the winter at Muphy- This also
should include camlete adjudication of the Snake River and its tributaries
above Lewiston to D& paid for by an equitable distribution of the costs among

all said parties. "

JoEN RUNET, attorney, representing the S=1mpn River Bydro Comparty- This campally

conaists of 27 amall hydropower projects. a1l of these p;:o;ects are located on
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the main reaches of the main Salmon and the Little Salmon, all well above Swan
Falls. All of these projects nave received preliminary permits from FERC T
examptions or have iicenses pending. All are honda fide projects that are
urder way. BHe is not here tonight to attack the agreement, but rather here io
rmke same comments on the hills that he feels would add to the overall agres—
ment and addressing CONCEINs of the small hydropower projects. Mr. Runft felt
several provisions affecting amall hydros should he clarifisd or changed. BHe

expressed concern abeut their water permits which might be too short o allcw
sroncmic development. (Statemsnt attached)

PAT FORD, spesaking for himself, exprassed Support for SB 1006 and directed his
crmmeres toward SB 1008, looking at that bill fram the point of fish and wildlife
ol recreation; specifically at the public interest criteria. He expressed that
this was a fragile package and hoped his ocnEnerts would be taken In the spirit

of helping to make this bill a Letter one. His comments were directed toward

the five criteria for public interest with regard to fish and wildlife and re-
creation which he feelg have not been dealt with adequately and feels they can

be dealt with without destroying the entire package. He urged the consideration
of adding the criteria that does mention fish and wildlife and recreation in the
same way ydropdwer ig mentioned.

A7 FOIERGILL, Director of Idaho Cozlition, felt the electrical consumers would
Le paying a very high price for the benefit of new irrigation development and the
agresment could be made fair with an amendment requiring qther cORSUMELS to be
fully compensated for the cost of reducing the Snake River's flow and for the
cost of serving new irrigation or cther rajor additions to ensxgy demand created
by reducing the river's flow, The PUC could determine what the costs are and
impose charges on the new loads to recover the cost. In samary, the interest

of consumers was ignored when this agreement was put together.

ART MARTINS, representing the Little Pilgrim Irrigation Conpany, believes this
agresment is a Jjob well deme and the answer to a situation that has been un—
resolved for too many years. (Testimony at+tached)

mhere being no more people wishing to testify, the meeting was adjourned at

9:30 P.M.
D I AN &

TAtrd Noh, Chalmman
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HRARING BEFORE fuE LEGISTATURE ON THE sWAN FATLLS IS5UE
- Tanuary 2L, 1955

My, Chairman... Gentlemen,

T appsared before you 1agt year on this issue and was the next 1o the
last to be heard... Thig gave me Lime o hear Mr Perry Swisher of the

1daho Public Utilities Commission as he gave ris impassioned appeal to

inic pody not to get iato Lhis Pandoras box because of the legal rami-
+ications that would ¢nsue from a4 “takingh of a water right from The
Tdaho Power Commpany . He warned that a Circuit Courd Judge in San-
Francisco would te making & determination upon & Lubject about which

he had very little knowledge... that Judge would be determining the
future of our water in TIdaho... After he left, 2 lawyer, who had garliiler
sdentified himself as the legal ceounsel for a group of Irrigators,
called out that ¥r, Swisher did not know anything abvoutb watar and

this was picked up and repeated all around the roOm. 1 couldn't believe
my ears, for water 1S the base of our hydreo-zleciric systewm in Idano
and Mr., Swisher 1ig one of our three Commissgloners on tnergy...to show
his ability te assess a problem We now only have to look at a case that
is on file at the Public gtilities Commission . A Deeclaratory Order
ihere iz awaiting the outcoms of this Legislative Sesslon. It states

# Regarding spreement Dated October 25, 1984, among the State of Idaho,
by and Through the Governor, John V. Kvans, in Dis nfficial capacity

= Covernor, Jim Jones in 0fficial Capacity as_Attorney General of the
Gtate of Ldahn, and the Tdaho Power Company... L would apnear that

The idano rower Company Officials are putting on public motice that
any effect upon The Jdano Power Company's nydro generation by this
taking process will not be grounds for a FTinding or an order reduclng
Tdaho Power Company's present or future revenue requirement cr any
{future rate, tariff, schedule or charge... Oue cannot help but admire
Tdaho FPower Company!'s percipiency, for they are a businese and must
Keep financially healthy, Dut [ tremble for the rate payers in the Idah
Tower territory, for we may very likely be paying for a dead horse, if
tnis madness of dividing up anothe: s rezource continues.

rnother aspect to this case ig again in the legal area... 1f the Goverr
and the Attorney General of this Shate can take a water right that nas
peen declared by the Supreme Oourt of the utate ( opinion # 49, 1983 )
as belng unsubordinated to upstream diversion and consumptive use, wha
is going to stop them or any future Governor and Attoruney General from
deing the same To you, and you, and you? This is a dangerous preceden
both for now and for future generations. ' )




Phere 1§ another road ThaT W& Usw ooww-wr, o

maintain the 6,065 cis, which has been the average minimum d81ly Qloe
charge at Murphy Tor tne past twenty three ( 23 ) years{ records of the
United States Ceological Survey V end let it work for us o nelp re-
plage ‘the very SCarce capital that is thne Toot of our struggls 1o mest
the economic needs of our schools, our social Programs, OUX build-
industries, and our Service (rganizations 1n Idaho.

Vor there 1 a very exciting movement taking place in the Horthwest..,
Our own Peter Johnsor, who as you know is the Director ol the Bonneville
Power Administration. is returning the cheapel preference power to the
Dublic to wnom it was, by 1lAv, originally intendad ( see chp 120, 75th
Congress, ist Yesaion, Aug 20, 1927y, He is doing this through The
Thvestor Qwaed Otilities of which I[daho Powe: CCmpany, is one.

this is the essence of ths plan that ig being proposed:

W mhe Firm Displacement FOWETr Concept was first proposed as & rate in
BPA's 1885 Rate Case. [he concept would allow ptilities To buy POWET
feam BLA to serve thelr Pacific Horthwest loads, displacing power from
their own generating resources currently uged to meet reglonal loads,
mhis would increase the amounnt of power the utilities would have 1o
sell o California on a firm basis.V

The key to this concept is_Tirm power; faor the Northwest Utilities have
been selling their surplus omeTirm anergy to Californis for yeard at
unbelievably cheap rates... ¥y nuspand and L attendsd an Energy Confer-
ence in Seattle, Washington where this concept was under discussion. We
were told by one of California's Brergy Commissionens that they were
buying non-firm poOWET Tor 'millis’, pbut would De Willing to pay anywhere
from Ffive (D¢, ¢ nine (9¢) a kw hr, ( depending upon our skill in bar-
gaining )for Iirm poweT... With firm power, & power apon which they
could depend, they could woth-b1ll their costly 0il fired planwii...

At the minimal five cent (6¢) per kw hn we could superinsulate every
home and mobil home in the pacific Northwest Utilities Service Areas.

( thus generating an additional source of energy Y,.. This should be
done without cost to fthe Consumer, for they have initially paid, through
their taxes, for the development of the preference power whnich will be
sold by the BTA to make this plan possible,

L Bureauw of Reclamation Water Keport for Tirownlee uhows that over &
rifty (50) year period there Trave been seven (7) dry years which leaves
forty three (43) years with average or belter water... In order for

the Investor Owned Utilities to protect thelr own Concumers from rate
increases during those short fall years & sub should be set aside

te purchase power. The true interest, adjusted to inflation, could

go to the InyeStor Owned Utilities fewm collecting, -handling, and book-
keeping coats for Inds operation,

Gne more point,.. There 13 VETY likely a possibillity that the Investol
Oymed Utilities will really get involved in going after energy to marke?
K very negative conotation would be a shift to the development of low
head hydra in the anadromous fish spawning sireame... These fish reguirt
pristine water for spawning and rearing purpeses ... We should counsider
putting in place the following:

(1) A moratorium on any development in the anadromous Tish spawning
areag of our State for we are going to need to restore that high grade
protien source for a rapidly expanding KHational and World Populaticmn.
(2) We are going to need stiff building codes to protect the integrity
of & super-insulalion program. T+ ig my understanding from talking to
some of the peopls at ths Lood River Project that the States of Oregorn
and Washington already have These in piace in enticipation of an early

gtart.
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Tn sulimary it woulf 2pDEar +hat we have the following choices to make,le

(1) To continue the subordination of the Swan Fallse water, which by
Court Decree has Deel determined to bslong %o another... 4 taking proces

{2) ZLeave this decision +n & lowaer court, where 1t belongs, heping
that They will sustain +he Supreme Court Decision for now ... 1etting
this water stay in tThe Snake 0 neip generate capital for our gchools,
our Ssocial programs, OUul huilding indusiries, and our service organiza-
tionSe... If, in fifteen (1%) years or so, the vast agricultural surplust
have been reduced and we would ot be further jeapordizing the price
for farmsrs bY over=production, we might take another look at this
sssue... for if the wateT is left in the Sunake for the production of
energy, it is not going anywheTe, .. There 1B another very important®
factor to consider here... california is becoming desparate for water.
Tf our hydro system 15 working to produce SRETEY for them, they &are
not likely to cut thelr own trroats to gat at our waiteT,

o277 537&@/@/ s

Marjorie G. Hayes
Tdzho CONSUMET sffairs,Inc.

WwE CrRE ABOUT YCU.




CHAFTER OF THE NATIOMAL AUDUBDON SOCIETY
B.O. BOX 8261, BOISE, ID 3707

Jenuary 17. 1585
TRETIMONY oF THE GOLDEN TAGLE AUEUBON‘SOCIETY &
THE TDAHC WILDLIFE FEDERATION submitted to the
Tdano Senate Reggurces and Environment Commiitee
o Honday, JAnUATY 21, 1985 in Boiss, LdaN0s, by

¥r, Hereld Cs Miles, puthorigsd spokasperson for
: both prganizations.

(hairman Noh and members of the Comnities.

¥y pame 15 rgrold C. Miles, residing at 316 Fif tesnih sve, South, Hampa,
Tdaho 8365%. apd T am representing the Golden Eagle (hapter of the National
Audubon Scclelys and the Tdaho Wildlife Fadaratianraffilliate of the Hational
Wildlife Faderaiion at this hearing ¢oncarning 5,8, 1006 and 5.B. 1008 in partice
wlar, canséquantly we wish to submit the following changes and commenis to these
proposed pieces of 1agislation; Tirst, thanking the Committes foT zllowing us Lo
present testimony concerning ouT ViewWs ragarding the Swan Falls controversys

Relative to SiBe 1006, we raquest that at tha end of ine sentence in
section 1 (3} instead of the pariod after the word Wezter! & comma De jnearted
and the following words pe added, fto insure an sdsguate supply of water, at all
tires, in all major grreams Lo support the game fish fishery.”

As previously atated, we have grave CONGern ragar&ing $.B. 1008, sonsequently;

wa propose the following additions and deletions o this bill's language.

Saction 1 (5)(d) lines y0-32, wa foel 1imiting water te only those with suf -
ficient fipancial wagources, &3 L0 langeage implies. will preclude small irrige-
tors from further jrrigation development.

gection 1 {5)(e) line U, after ths word use, 2 COVRA instead of 8 pericd,
sdding,"and paintainming the sport fishery in the local streams ip acsordsnce with
the facommend:tions of the Idaho Department of Fish & game".

(1)
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Sectism 2 (1) line 5 after the vordstminimum flow® insert 2 comma ipstead of

B period.and‘adding, fproviding Idaho Power Cots (iPCo)‘water rights for its

Gwen Fulls Dam are maintainad ip eccordance with the 1983 opinion Ko, 4% of ths

Tdaho Supreme Court.”
Saction 2 (2) line 16, after the word "Idaho.® strike the following senience

which endz on Jine 18.
Section 2 (3) lina 24, safter the word ¥Idaho.® strike the following sentence

which snds on line 26,

Section 2 (5 & 6) strike these two subsactions beginning on line 32 end
ending on lins 48, |

Séction 3 (2)(ay 1ipne 13 after words, "shall congidar? removse ":% and
add, - X . #maintaining adequste stream flews Lo maintsin the spori
£ishery in accordance with the latest strsam aurvey of siream's reaches, or ine
recommendation of the Idaho Depertment of Fish & Game in the absence of a Survey
for that gtrezn or i4s affected reschest®’

Section 3 {2)}{a)(i) line 15 alter word "scanomy! remove *;" and add "includ-
ing fishery.and recreational values;"

saction 3 (2)(a)(ii) line 16 after word "impact 4 rappve ";) and add Msuch
costs shall be fully bern by the holders of any newly acquired water right "

Sgotion 3 (2)(a)(3a1) ling 20 after.word'iradition;" remove kil gnd add fto
be defined 85 thosa persons living on the femily farm Qr within 100 miles adjacent ;
thareto;” |

Section 3 (2)(e)(v) line23 aftar the word"Murphy gauge' strike the remaining
words of the sentence and the next sentence through line line 28 end insert the
following *no additional watsr permits will bs issued by the Director for new

jrrigated 1snd development until gush & time as zll the gpricwliural screage re-

movad from agriéultural produstion under any of the U.S, Department's.acrsage

Jimitation programs are putl back imto agricultural production and the value of thi

crops raised therson ghall squal parity, based on the U.8.D.A's definition of

parity." . .
holden Esgle Audubon/Idaho Wildlife testimony (2)
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Hacrion B{1) line 37 chenge "Ly0y e -o--

We hold this proposed 3.B. 1008 viclates the *Public Trust Dootrine® relisd
upon by the Idaho Supreme fourt in its 19873 Opinlon Ho, 49, regarding the subor%
dination of IPCols water rights at Owan Falls, In this cormection, we respactliully
szl the committee's attention to the fect thet the U.5. Clreuii Court for the Dis-
twict of Idaho dscresd in 1907 that the Trads Dellar Mining Co. had a 10,000 CFS5
water right fer their Swan Falle Dam, which IPCo scquired wnan it purchased Swan
fglls Dem from the Trade Dollar Mining Ce. In addition, IPCo acguired s 4,000 COFS

water right, Licsnse No. 14,362, on July 29, 1919, which was 9 yesars before the Con-

. gtitutional Ahmmendment to ihe Tdaho Constitution was adopted in 1928, which Governor

Evans referred €3 in his January 8, 1985, Bgtate of the State® sddress to the Idaho
Legialature, |

The %pyblic Trust Doctrine" should not be viclated by the Idsho Legislature.
If 41 doss, such action As tatemount to stealing nevigable water, with its many ben-
aficizl uses, from ALl the people of the State of Ideho, in our view, |

Twe Idaho Legislaturs does not have tﬁa Legal, 1at-alone the MORAL right, to
reduce the [low of the Snake Rifar.tn the sxtent thal such reduction sericusly harms

in our opinien,

the Snake River Tishery bslow Swan Falls Damqund should take note of the 1976 sur-
vey made by the Idaho Fish & Game Department that a minimum average of 5,500 CFS 13
required in the Snake's reaches from Swan Falls te Erownles Ressrvoir, In additien,
we call the commitiss's atteniion to ths fact that the averape minimum daily flows of
the Snake at Murphy from 1961 through 1983, was 6,065 CFS and the eversge instantaneout
flow for this same time period was 5,616 CFS, sccording to USGS recerds, Thus, re-
dueing the flow &t Murphy wil1l be catastrophic to not only the fishery balow Swan
Fall%. but the hydroelectric genarating capacity of IPCo's major generating facilities
since Browrlee reguires 33,000 CF8 to operate &ll 5 of its geperators at full capacity
and 20,400 to operate the Y4 smaller units at full generating capecity, Aleo, on July
1, 1977 the inflow into Brownlee Resarvolr would have been enly 3,111 CFS 4f the flow

at Murphy was 3,900 CFS. In addition, We would 1like to point out that on December 3l,

1984, IPCo had 252,592 customers in Tdahe, of which omly 10,383 were irrigation cus-

{omers, or 4% of IPCo's total Tdaho customers. Furthermore, 31 ds our view, any
AelAsn Farle/Idahe Wildlife testimony (3}




TpCo irrigetion customer, WRG 00BS Uy awiwwem ot
operation ant wWhare slactrical rales sffect nis farm's profitability. 35 &t gresl
fipancial risk, if the Snake's {lows &re reduced 1o 3,500 CFa. fopr moEL pezuredly

IPCotE irrigatlon pates will dramatically increafe, &8 will the ratss Lo all of ths
Ho. 1008

. other clesses of TPCo!s customérsy if 5.Bepds engoted into law in 15 presant fors.

Purthsrmoza, the sommodity prices irrigatimn‘farmar& will recelva, most likely will

be lass if additicnal screkgs iz put inte 3 pyigated produstion, aspecially in 1ight

of the prapcsad reduction in Faderal price supports in the upcoming Federsl farm Wille |

We again call the sommitiee’s atbention, based on the reguired minimum flow for
Brownles Reservolr of L, 750 CFS, the wA nd mam flcﬁ'n§.Weiaer Qange, the active storage
of Erawnlaa Reservolr can D8 drawn down in 174 dsy# with all 5 generators operatin
at full hydraulic sapacily, oF in 1.5 day® with only the 4 sm&llef units operating
gt fnll capacilye. Will the upsSirs’D developers be willing to pay for the imporied
power L1PCO will require to s8Ive its customers during the rest of the 5ummér geason|

e regerd it as the duty of ihe Legislature to protect ALL of Idaho's citieens!
rights teo sdsguate Snake River Water for preserving its fishery, recreaticn, riparia:?
water fowl, and adjacent raplor values. In additien, the commitise and legislature . ?
should take nots that maintaining TFCo's lo¥ electrical raies, due principally 1o it
large hydre genaralting capacity, is of as great &n soonomic value to Idaho as is the

reiging of surplus agricultural erops. on whicgh Idzhoans a8 well ss all U,5, citize

who pay Federal jncoma Laxes, are peing taxed in the form of Federal Crop gubsidy

payments, oF other farm sel aside programs, (5ee our exhibit No. 1), and noting fur

ther that in 1984, £77,948 acres 1p Jdaho were held in the Federel FIK or ACR oY
ACP programs. furthermora, the 73log Company of Nampa recently has stated publield;
that cne of ihe reasons thelr plant was jocated there wab due to the Tow rates of
TPCo, Thus, low electrical rates for industry Are weneficial for Tdahn's economy.

Idaho's elsctrical ratepayers showld not be made the saarificial lambs of ag
cultural land duvelapera.ltﬁmrefore, ¥r, Chairman ind Committes members, W8 implt
you to hold 5,B. 1008 in committee, for by ne s#retcﬁ of the imagination can it b ‘

dstarmined its passage will serve.the Npublic Interpst! of most Jdahoans. Thank I

Respectiully gubmitted, 4&ﬁ,Q¢£iiiéé— ;aZ/ légébﬁﬁ;old C. ?ﬁ%as

L sudubon Sooiet 7dsho Wildlife Faderation tagiimony




From: rred R gtrewart ' .
Rt, &, BOX 4R2< .
Jeroma, Ldaho 83338

Ty  Memders p? the [irst regular zesaion of the Lty Idans Legislaturs.
Jate: JAD. 14, 1385

Subject: implementation af Governar John V. Evans & Jim Jones
Agresment with Idaho Powsr Company. Dg not Implement.

Greatinis:

bz laf-ndint in Idaho Powed company ¥. StRtE of Tdaha, ada
apunty oivil Jase No. k2237 {3wan Falls 4 1) =nd in Idsho Power
Company V. Jdmhp Depertment nf Water Resources, ada County Civil
Tama Mo, H1375(8wan Falls # 2) T say to yous==<

20 RCT IV PLENERT THIS AIREEMENT

T you do you will place 200,000 heollers of Tdaho water righis in
%eopardy_ 1 rafar you to pRE= 41 Stavwe water plan Part Two. “About
15,000 or a1 percent of the axieting uses of wazer are ant on record
ap are supjsst o somg future determinations” This Water Plan was
adopted Tv The tdano Water Resource Roard in DecemdeT 1574 and
declared to be the 1aw by the Igaho suprame court in SwEn Falls # 1-
1R 1978 the Lariglature passsd Zenalte Eill no. 1822 Idzho code
LP-pi5(=see enclnsurg) »pailura to file clalnm waives and relinouisnes
rignt”. - The sutofi date for fileing wAS sot ar £~30-243 than axiended
‘o £-30-19584 Then extznded 1 £.35-~15335. To gate only g,c00 have
rived, 1If £,000 more files o A.70-1975 that 1mavaa the 200,000 up
for grahs to ANV plain junper. Ken -unn, S=ate Watar Aesourcas
pDirector, 033 toS-oifiad tast if this ACEITHENT 32 implemented that
he will szart a4 jucicdtion oD July 1. 1085, the 12y after *he cut
off date fovT filaing. At tnis date elaim Jumplng €an ComMmeTiTh.

1 rafer wvou LU the AZRSTYENT. pas=e 4 part E."CompEny 'S aniilty o
t ?

purehisa, ledagn, OwWR, OF athne-wise asquire water fram sgurses Up-
e~rzum nf 1t power plints Zn convey it 0 and past lts pawer

1anss nelow “ijlner Jam gn:ll not 2 1imited by this agreement.

guch flows ahall be eonsidered flustuations regulting from aperalion
of Tomaany ragiliries.” what 2 atranglaheld Tdehn Power will havea
on the peodle a# Tdahn, AL They will have to do en July lst is
ptain R up o 4at0 computer read out f[rom Ken Dunn on those that
wave filed anl rhpse that have not filel, You dont tmink they would
4o it?7°  Just ~pnsiiared the w, 000 water permit holdexs tha<t they
Tiled suit mrenst in Swan ?=l1s # 2. Nipety pev cent of who had &
guperipr Ticht to tneir Jec. 19582 (their ligense expired in 1370
after 50 years apd they werle Aot issged & new one £111 1932} tney
nzve held theze 30% as neslage to try to fores thig AGRSENZNT.

1 wefzr you 10 prhitis b of the ADREZVENTY AN ACT #1-502B. ALLOCATION
nF GAIN groH AT oF WATIR RIGHT, " what =ALE?R?? 1 also refler
vou o Txhibit 5 ot +he AGREEXENT 5357108 2 Tine Idzno putlic
Ytilitiss Sommisaion chall have ng jurisdiction tp ponsider in any
proceeding‘ wapthaer tnatituted nafore or after tha effzctive dats

of this act, any jgsue AS to whether ANy alesotrie utility, {including
13ako Dower Lomnany), ghoulil have or could have presarved, maintainag
or orotected 11§ WATET rights”. -

iy SWAN ¢ALLS ORE apd SwAN FALLS Two and this AGRIEWENTI?7T7777

Angwer---10 TALE SNAYE ZTVER WaATZR TO ~ALIFORNIA AND ARTZONA

~pnsidar the following fagtg——

In 1943 after 20 years of 1itimation the U.3. Supreme court awardsd
arizena nalf of ~31i{fornia’s ad julicated Tignt in tha
=plartio iver. Those waters will be tiken 3t tha completien

of the CAP{Centrnl 4risena project) in the mext two years.

" eant
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pice 3 Stawart's letitrr ta +ha Lazislature

thg second part of
1982 1In his opinion on/SHAN FALLS ORE Judre Allan Spepard zoes 1o
re1% lenits to shaw that pP2 (Federal Power Gomm. lorerunner

FRaG) wad insisted an suporiinzted of *the Idahs Powar's thres
uplls Smnvon d4ims.  Dul whon the FERC issued the 4o yezars Swan F'2
tieenss in 1992 they wauld not suboridinzie it. HOW NITE fOR
CALIFOENTA, Force the witer p3st Swan Palls tut it Jdo=g not
nave +to <o past the thrae BATIR dams sxcept for the minimum
trean flow. {rafer to plat) g

4, 15, 1992 Tom Felson, lawyer for L3zho pawar, sent & letter{copy

anclosed) fo 21l tha Agfendtnta counsaly i SwWAH FaLL3 ONE

iy whioh 718 23vys thar none af 3he dafendants 3re Zoing 1o
zppe:l the courtis rullms on the subardinztion of the three
la~xe [way should She defeniznis? why not I:lane Fowsr agpeal?)dan
than they, Idans FPower would like to hoo¥ up some i=prization
pumas bDetwaan Fwan ralls Jemm &nd the three lower d2ms, Wnat
ne dpes not say is if it 15 same farmer that wanis to hook
up & uni=ed orse power punp of falifornia to neok up snough
UMDY Lo TOOVEY riva to fiftasen miillon acre feat of water
Lo taliforniz 25 shpwn v 1hs enclozed Mpdified snake-Colorady
Brojsct plan.

Je¢. z8, 1983 Tdahp Fowsr filed SWAN FALLS TWO {Case Ra. 81375
aranst 7,000 dzfenlants. Az s+atai earlier In gnis lotter
20 percant of ihIR should ngver D2en jncluded. ARY one
with filleints neforg Idahy Powar recaived their OO year
1icipnece in Jez. 1982 ghouid naver been jncluded. :
1348 a tan weir ssrasorium mn viter diversion ctylies was oud fhreugh
+ha 11.5. conmr-=233, IR 178 t-is porateriun was exwenied for
arotner Yen YRACS o run un=ill 1398,

1983 dep Fonp-t Ligamarsine, R-California introiuced a L1 to 1ift
~4he reat of ths moraterium.

1930 °'s TYowers ronm tha Los Anglss arsa lezzlly stole the watar from
fyom =72 DwWan 3qvar Valiler. These are the 3zme Powar: thAT
are after our WALBCrS,

f y \~ v
1 asgk--¥ho nas bsen in ‘eanhoois’ with these Powsrs from faliforniz
apd Ariena to legally staz) wur waters. They should o2
appeTant Lo &nrone who will take tha nlinders off and leok.

Is it too late So s2Ve DUT witpp???  Almost put nat guite.
Wnat o J0%77

1. Tarow tnis Jeohn Evans, Jim Jones Idzho Power Compamy HOISZEHENT
in the trinh cah where 11t Delongs. .
!ﬁ#?fﬁrgf
2, epssd Senatz 3111 no. 1422 1danha code L2245 e= sanclasure) and
thys oreventinm Idaho Powe™ or an gther ‘high-bindar' {rom
elaim jumpinz 200,000 Tdaho watar rights.

9, 49A;w#4¥%¥#41é£%&ﬂ9£2w:aﬁ5&~h&@g—:awtha~di4$f%e%—eeeﬁ%—:gfgea )
Lﬂ;ﬂhﬂi&iﬂ—éF*ﬂe%M%&ﬁﬁﬁ“?ﬁﬁf?’ﬁﬁﬁ—iﬂﬁ%‘fﬂtiT”Tfaﬁfﬁﬁ
b, REere 5 t*%dahc—?wwerﬂﬁasﬁﬂexélaﬂ*4$ﬁﬁ17*righ;s

ragn tw~ JlnNe should exsroise 1ts powers of sminent domain
and buy the 3wan ralls am from Idaho Power and thus pul

she Shaf2 niok in The drivers seat insteiof Iiana-Powar.

{T would like tp pojnt oul thilb. there is 4 world of difference
in tueeing rvrouzh thr powers of aminent domain and takelny
throuTh susarlinatient.

i
I
i

130s 8°¥E TDAHO'S WATER SOR. 1JAHD.

e
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fled shall be forwarded to the rlaimant by the department af warer
resgurces. Such claims may be corracted by the clalmant only by filing of an
amended cleim in the same form as the original, which shall be recorded and
numbered by the department ihe serme #5 the original, and for which no
additional {iling fees shall be required. {L.C.. § 49.995h, as added by 1867,
ch. 338, § 8,p. 974;1.0.,§ 42-244, a8 changed and amended by 1878, ch. 345,
§ 7, p. B84

Compiler's notes, This section was redesignated Bs § 42:244 by § Bof S 1578,
formerly tompiled as § 42.225% and wes  ch. 343,

 49.945. 7 Failure to file claim waives end relinguishes right. — Any
person claiming the right to divert or withdraw and use waters of the state
who fails 1o file a claim as provided in section 42.243, Idaho Code, shall be
conclusively deemed to have waived end relinguished any right, title or
interest in said right. [L.C. § 42.243, as added by 1878, ch. 345 § &, p.884.)

42-246. Filing of claim not deemed adjudication of right — Evi-
dence. — The filing of 2 claim does not constitute an adjudication of any
claim to the right to use of waters as Wetween Lhe water use claimant and
the state, or as between one (1) gy more waier use claimants and another or
others. A statement of cleim filed pursuant 10 ceciion 42-243, Tdaho Code.
shall be admissible in a general adjudication ol water rights as evidence of
the times of use and the quantity of water the clairmant was withdrawing or
diverting as of the year of the filing, if, but only if. the guantities of water
ip use and the time of Lse when a controversy 15 mogted are substaniially
in accord with the times of use and quantity of water claimed in the claim,
4 claim shall not otherwise be avidence of the priority of the claimed water
right. (1.C.. & 42-246, as added by 1978, ch. 345, % 9, p. B84

42.247. Notice of chapter provisions — How given — Regquire-
ments. — To ensure that all persone referred to in sections 42-242 and
49.243. 1daho Code, are notified of the provisions of this chapreT, the depart-
ment of water resources is directed 1o give notice of the orovisions of this
chapter as follows: '

{1y It shall cause a notice in writing to be placed in & prominent and
conspicucus place in at leasi one {1} newspapet published and of general
cirenlation in each rounty.of the state, if there is such newspaper, atherwise
in a npewspaper of general circulation in the county, at \east onice each yeat
for Gve {5) consecutive yeara. :

(2} 1t shall cause a notice substaniially the same as a notice in Writing t
e broadeast by each rommercial television stalion operating in the siate,
and by at least one {1} commercial radio station operating from sach county
of the state having such a station, regularly, at six (8) month intervals for
five (B) consecutive years. ' '

(3) 14 shall cause A notice in writing to be placed in a prominent and
conspicuous location in each county courthouse in the state,

(4t Tre rount
of pne L3 or I
ip writing and -
staternent of U
property. A sualy
gupplisd to prch.
Resources wefor.

The direcior -
any oiher maEn.
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(@) Twin Falls 10.000 Kw (D) Biiss 80,000 Kw
(3) shoshone Falls 12,500 Kw @) . J. Suike 53,000 Kw
(3) Ciear Lake 2 400 KW (f) Swan Falis 12,000 Kw
@ Tnousand Springs 8000 KW Brownies 575,600 Kow
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(3 Lower Salmen 70,000 Kw (f§) Hells Canyon 450,000 Kw
Upper Malad 8,000 Kw Cascads 12,800 Kw
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ATTORTIEYS AT LAW

Py BEOYY PN
Tty Fabl g, FArO &L
TELFPHOIT (208 73000
SN VALLERETCHL LT

FHOMAS G MEL SN
AiHre AL ROSHOL A0y BOY L
L EVAN ROEFRATSHON SUN vALLEY, 1DAHQ 811313
I STEVEM K, T(‘)!.M;N TELEPHIWE 12081 7 Ta-ad
& s OO TUCKE :
it pecerber 15, 1982

s et BS

ookl Ccounsael

JERUNSE—E

re. 1daho Power CO. V3. State

Gentlamen:

‘The potential for an appesl on the guesticn nf the
validity of the Hells Canyon FpC license subordination gives
rise to a problem for Idahc POWer company. As you know, in

: ' rnecember of 1977, the compaby placed & moratorium on. nev
: hook-ups which would deplete flows in the Bnake River Delow

i Milner and above Hells Canyon.

miven  the Supremne  Court’s decision uphelding the

validity of The PR subordinaticn, the basis for the mora-
! tmriom melow Swan falls Aisappears, except insafar &s it
mignht remain in place while a party appeals OD that itgsue.

| . ‘
~he company @oes have 2 few reguests for lrrigatidn

v \umDing SeIViue in that reach of the river. 1f no one s
f&% foing .51 on that 1ssusg, then there appezars O he 1o
reaser not £o oGk UP thosae applicants. In tairness ta thew,
T would live fo zvpid a several montn delay in lattlng tihenm
vponwe tee company s intentions.

+ would appreciate hearing from each of you «onuern-

ing your ingEntion o seeh review of the 1gahc Suprome
court's Cdewcision affirming the validity of the FFPC ilcerse
subordinaticn of the Hells Canyon project. [ am not zeek1ng,
by this letter, 30Y statement concerning intentions to saek

review onn OUNEr issues .

Za

THOMAS . NELSON

PEN:CW




i
god
2,
csk

©

spor

and
sined
{ the
Yesr
such

prastely
juired

s
fynded

[IHIEN

feu -the

Congagt-

ne Water

‘b
Aut
%9

Wih
awh

¥ gXpen-

¢ for the
" wf rotor-

mo

I roperty

evsilable,
10 exceed

\V,FUL.unnumz Lhed T Memdh awea g

€500 moany onec eesey caussd by the neghzent operetion of motor vehicley under sune

appropristons.
(fame 23, 1944, ¢h 472, § 2, 60 Stel. 308)

HISTORY; AMCILIARY LAWS AND DIRECTIVES

Frplanstory noles
This section formerly sppearcd as 3l USCS | 853, prios 1o the enstiment ol Title 31 inin

positive law by AstSept 1L 1z, 7oL, 97-258, § 1,96 Stal, BTV

CHAPTER 32. COLORADO RIVER BASIN PROJECT

% 1511, Reconnajssance investigations by Scoretary of the Imterior; reporis; 10 year morato-
“um or water imporiation studies
Puesuant 1o the authority set out ihe Reclamation Act of June 17, 1502, 32 Stat. 384 gnd
Acts amendatory theyeof or supplomeniary therslp, 2nd the provigons of the Waisr Re-
cources Planning Aev of July 32 1585, 79 Siap. 244, bs smended. with respect to the
coordination of studics. investigations and asscssments, the Secretary of the inlerior shall
condugt full and complete ceconngissance investigations for the purpose of devcioping 2
general pian 1o mect the turure waler deeds of the Western Umied States, Such investigadons
shall include the long-rapge waicf supply available and (he fong-range waley requirsments in
each waler rehpufce FEgON of the Western United States, Pragress foporns canpeclion wilh
Ihese investigations shall be wgbritted to the Pravddeat, the Mational Weter Commission
(while it 1s i existenceh the Water Resourees Counyil, and 10 the Congress cvery {11 yEars.
The Rrst of soch reporis shail ve submilted on or before Jupe 30, 1971, and 2 fintal
reconnaissanze report shall be cubmitted not later than June 30, 1977 Provided, That for a
period of 120 years from the date of the enactmen of the Reclumation Saloy of Dams Act of
1578 jenacted Mov. L 1978], any_Federal official shall non snderiakes recopmsaisance studics
of any plan for the imporiahion o7 water s he Colorado River Basin from any other
natural Hver dramage basin lying outside the States of Anzoona, California, Calorado, New
Merica, and thase porlions af Nevadz, Liah, and Wyormng which are n fhe nalural
drainage basin of the Colprads River.
(As smended Ot 3, 1950, F. 1. 86-375, § 10, 94 S1at, 1507
ez HUSTORYL ANCILLARY LA WS AND DIRECTIVES

-~ " Amendsments: e

1950, A (kL ERR LA gubviitulerd any Froeral offictal™ Jor “the Gemproiary’’. A

p———

R A
Jprtinas

§ 1528
() |Uinchanged]
{b) Theare is also autherized 1o be appreprated 5100,000,00G for construction of distnbution
and dreinsge faciliues for non-lndizn lands plus ur minus s0CD AMOUNT, if any, as may be
jusiified by reason of oprdinary Buctuations m construclon Costs a8 indisated by enginecring
and cost indices applicable 10 the types of construction invotved thercia from the date of the
Coloracks Fuver Basin Project Act [enacted Sept. 30, 1968} Provided, That the Secraary
chail enter inta agreements with non-Fedzral ipteresis 10 pruvide not Jess 1han 20 pur centum
of the 1otal cost of such facilines during 1he consiruction of such facilities, Notwithstanding
the provisions of section 403 of this Act {43 USCS §1343] ncither appropriations made
pursuamnt fo the authorization conigined in 1his subsecuon {b) nor revenues collected ia
conncetion with the operarion of such faciliies shall be credited to the Lower Colorads River
Basin Development Fund and payments shall not be made from thas fund o e general fund
of the Treasury to returmn &ny paft of the costs of construction, pperation, and maintepance of

sueh facilities
{As nmended Dec. 20, 1982, P. L. §7-373 § i, 86 Stat, 1817

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendimesit: ‘

1981, Act Dis, 20, 1687, in subsec. (b, substitarad the seriense beginming “There is also
suthorized. . . Tor ope which mad: “Thers is alsa suthotized \0 be appropristed
£ 100,000,000 for consiruction of distribution and drainage facitities for non-jadian Iands..
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REVISED AND SUPPLEMENTED TESTIMONWY BY JOHEN L. RUNFT
BEFORE THE IDARC SENATE COMMITTEE ON RESOURCES AND ENVIRONMENT
Januvary 21, 1985

gubject: Testimony fegarding Senate Bills
1008 and 1006; Gold Room, Statehouse;
7:00 p.m. ~ JANUATY 21, 1985

Mr. Chairman and members of the committee, for the
record my name is John L. Runf: and I am an attorney practicing
nere in Boise, Idaho. This avenine I come before you repre-
gsenting Salmon River Hydro Company, ITnc., which consists of &
group of davelopers of small bydroelectric facillties under the
public Utillty Regulatory practices Act (PURPA). Hy clients are
presently developing 27 small hydro power projects, all of which
sre located on the reaches of the little and wmain Salmon Rivers,
and all of which would bes directly and materially impacted by
rhe legislation oroposed i Senate Bil1 1008 and Senate Bill
1006. Let me emphasize for the PpUrposes of this evening's
hearing that these projects are located far downstream from the
Syan Falls Dam and on a different river system.

In ovder to lay a proper foundation for the perspec-—
rive from which my clients view the proposed legislation con-
rained in Senate Bills 1008 and 1006, let me briefly review with
you the status of their small hydro power projects. My clients
have, every one of them, axpended substantial money and time in
an effort to develop theilr hydro electric projects as envisioned
under PURPA. all 27 projects have been qranted preliminacy
permits, O exemptions, ot have licenses pending under the Fed-
eral Energy Regulatory Commission (FERC). Applications for
water permits have either been accepted or have been grantad on
all of the projects by rhe Tdaho Department of Water ResOurCES.
In summary, these are serious projects in which considerable
engineering and development work has been done armd in which
ocirizens of ZIdaho have expended aubstantial sums of money ard

time.

We come bafore you with no claim of expertise on the
subject legislation. Wwe took no part in the ligitatien or in
the protracted negotiations for settlement nf what has c¢ome LO
he called the 3wan Falls controversy. Able counsel and techni-~
cal experts have spent untold hours hammering out not only the
sattlement between the State of Idaho and Idaho Power Company OD
the question of subordinative water rights, but alsoc many more
hours in an effort to recognize and account for other interasts
and the rights of the public at large in working out the lan-
guage of the two bills before this committee. AS the witnesses
an behalf of the parties to rhe controversy have made clsar, the
proposed legislation constitutes the last chapter of the settle-
ment of that controversy, and they have urged that the subject
legislation be cons idered as a "nackage" with rhat settlement.
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Wwe do not come tO attack the fabric of the agresment
rhat hag been woveh. Frequaently, however, 2 fresh perspective
on a “final rough draft® has value. It is, thesn, im this coa-
Fext of constructive criticism and recommendations for change
that we address this committee with regard to Senate Bills 1008
and 1006. I will endeavor to 1imit my comments to the principal
concerng of my =lients by making one genaral ohservation and
seven specific recommendations for change .

My general ohservation 1is that one is left with the
impression that ws wave in Senate Bill 1008 a hybrid that may
haye been battex 1eft in two parts:

(a) 5 bill ratifying the agraements reached 1in the
ngwan Falls® gettlement and addressing the Issues involved in
that controversy:

(b} A bill relaping to water rights for hydro power
purposes genarally and providing for true statawide criteria,
standards and proceduras for treating those rights.

. An examplea of rhig dichotomy is the apparent fatlure
of the bill to address rhose situations where the prospect of
depletionary uze of water does not exist upstream from water
rights granted for powWer purposes. Thera are many such areas in
our state. My clients with their mountain stream hydro projects
fz11 into that category. The bill provides in Section 42-
203B(5) that the Governor or his desianee is authovrized to enter
into water rights agreements for power purposes “to define that
portion of their water rights at or below the level of the
applicable minimum stream flow as baing unsubordinated O
apstream raneficial uses and depletions.” The effect of this
provision ig that all water sbove the level of minimum strean
flow in all rivers and streams in this state must be placed in
the trust provided £ot in subsections (2} and (3) of this
gect ion. Bowever, the purposes of the trust are expressly
1imited to be those of assuring "an adequate supply of water
for all future benef icial uses and %O clarify and protect the
right of =a user of water for DOWET purposes Lo continue using
the water pending approval of depletionary future beneficial
unses.” {See Section 42-203B(11) Clearly, in stream reaches
where use for power purpeses is the only reasonable beneficiary
use available, there is no need to place in trust that portion
of the water above minimum stream flow. Such "protection® 18
not nseded nor is it desired Dby hydro power devalopers 1n such
circumstances. We submit that water ysers for power purposes
should not be subjected to the provisions of this statute if
rheir water rtights are reagsonably fres from the possibllity of
upstream depletionary uses.

We recommend that authority be vested in the Goveruor
or his deslignee tO sxempt such water rights granted for power
purpeses from gubordination and from the authority of the
director to limit such permits oOr licenses to & specific term,
Exemptions for such hydro power wWater rights could be granted
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aftar an appropriate imvestigation and hearing by the Department
of Water ResOUrCes. Provision for such exsmptions would pro-
perly limit the function of the water trust and the auvthority of
tne director to subordinate power water rights and to impose
cime terms on such rights to the real purposes of this legisla-
tion: j.e. to establish & means for handling conflictirg
depletionary {irrigation) and non-depletionary (power) usSes of
water in this state.

Let me turn now to some specific obsevvations and
recommendat ions regarding the sroposed bills, beginning with
Sentate Bill 1008:

1. gemtion 42-203B{3}. with regard to sebtting
minimum stream flows in the first sentence of =ubsgection (33,
rhe words *"state action" would appear UO be too broad.

wWe recommend that such state action should be gpecifi-
cally daf ineda to mean approval by the Department of Water

»

Regources {or the board) with legislative rarification.

2. Section 42-203B(&8}. We submit that ths lan-
guage granting the director "the authority o subordinate the
rights® of license and permit holdars is too broad. Even though
the 1928 amendment tO the Idaho Constitution vegtred in the state
the power to regulate and limit the use of watesr for power Dur-—
poses, water rights once granted still constitute property
rights. Even though water rights for power purposes are subject
to regulation and limitation by the state, such regulaticon and
jimitation must be made part »f the right at the time 1t is
granted Qr otherwise the exercise of such authority by the
director could face the ~onstitutional objection of taking of
property without due process of law.

We recommend that the description of this authority be
statutorily set forth so as to provide a guide for the promul-
gation of cubsequent regulations.

3. Section 42-203B(6). vesting authority in the
director to limit a pexrmit or license for power purposes to &
specific term without any apparent 1imitation or ouidelines is
of the greatest concern to my clients. Az mentioned above,
where the issue of subordination of water rights for power pur-
poses 13 not an issue, there should be an exemption for holders
of water rights for powel purposes. The mere existence of this
broad statutory wauthority to limit a permit or Llicense for
power purposes to a specific term™ will have severe impact on
the capability of gmall hydro developers tTO obtain financing,
The primary aconomic raality regarding the small power projacts
is tnat the financing 1= based princlpally upon the viability of
the project and nat upon rhe financial well being of the devel-~
OPerT. Central to the financial strenath asd viability of the
project is the unconditional water vight. Lenders and investors
will simply not 1nvest in a project where the underlying water
right is subject to delimitation at any time by act ©of the
director. Short term water rights (around 5 years) to cover the
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period of return nf papital oy pay~off of the devslopment loan
will likewise nat suffice, Fraguently in thease projects there
are second levels of financing by the developers and their part-
ners which must be raken care of after the institutional lenders
have been paid. Such developmental partners cannot be acquired
on the basis of short-term power rights.

Also, there Aare the terms of the power contracts to be
cons idered. Virtually =11 of the contracts for sale of power
with the major DOWELD companies necessarily contain severe recap-
rure provisicons if thape ifs a default in the supply of power
during the term of the contract, which is genevally 35 years in
length. To put it bluntly, time 1imitations on the wabter rights
for power PUrposes will reek havoc on the projects of small
hydro developers.

s aboves stated, We recommend that an exemptlon pro-
cedure be satahlished for power water rTights assoclated with
projects on stream raaches were subordination to subseguent
Lpstream bensficial depletionary uses will not be a factor.
such exempted water rights would not be subject Lo gubordination
or time limitatiaon. Thig exemptlon process would alsg serve to
properly limit the resolution of the Swan Falls controversy o

the issues and clrcumstances actually involved therain.

Wwe recommend that the statutory language be amended €O
require tHat Llimitation of a permit or license for power pur-
posas shall not he for a term less than the tarm of the atandard
power purchase contract of the ubility designated by the water
right holder as the utility witn which it will seek 2a Dpower
purchase contract. In the event there be no standard power
purchase contract Or standard contract term available as regards
the designated utility, then, ia rhe alternative, the watsl
rights should be for 35 years, which gexm appears to be the

industry standard.

we strongly urge the committee, at the wvery laast,
to provide that limitations of permits ov licensas for power
purposes to specific terms be for a period not less than 35

vears., The impact of shorter terms on the economic viability
has been discussed above, These aconomic ramifications not only
negatively affect lendera, co-developers and the ability to
perform under tha power purchase contract, but also would have a
deleterious affect on the ability of the developer to abtain a
1license from the rederal Bnergy Regulatory commission (FERCH.
fconomic viabpility of projects is one of the primary conslidar-
ations of license gqrants by FERC. Moreover, impositien of terms
shorter than 35 years on water rights for DoWer DULPOSes would

clearly constitute state action severely curtailing the incen-
{ive for the development of small hydvo power as 4 renewablsa
resaqurce, encouragement of which development 1s & primary pur-
pose of the public Urility Reaqulatory palicies Act of 1978. 15
U.s.0. 2801, See Federal Energy Requlatory Commissicn v,

Migsissippl, 456 T 5. T42 (19B82).
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4, section 42-203B(6). mhe last sentance of this
subsection provides that it "ghall not apply to licenses which
nave already peen issued as of the effective date of this act.”

We recommend that permits should be so grandfathevred
a5 well as licenses, Water permits are a defcasible property
right which may be rerminated L1f the permit holder does not
osrove up on the development for which the right was granted,
Permitteses, such &s my Alients, have spent cons iderahle sums of
money in reliance upon rheir right te prove up on khe permit and
eventually secure & license. Likewiss, athayr investors, lenders
and governmental agencles (FERC) have actad in reliance apon the
siability of these permits. We submit a serious issus of taking
without due process of law could be raised by this gx post facto
imposition of the provisions of subsection 6 on permlbs.

5. gantion 42-203C(1). por ciarification pur-
poses, We recommend that the words "for upstrean depletionary
usa® be 1nserted following the words “approprlate water” in the
first line of subparagraph (1).

6. gection 42-203C(2}. mhe criteria to be con-
sidered by the director in making a water real location decision
present a problem from the standpoint of what welght to give to
cach of the listed critercia. The statutory language provides
that no single factor nshall be entitled to greater weiahbt.”
Yat at least two of the Five criteria would never he applicable
to hydro projects such as those of my clients in the mountain
reaches of the BSalmon River. Furthermore, the language of the
atatute would allow the director to give greafer weight to
factors not Listed in his determination of the public interest.

Wwe recommend deletion of the provision limiting the
director from giving greater waianht to any of the snumerated
factors. A public intermst de termination made by the dirsctor
under this section must include consideration of thne listed
factors as well as other mattears brought up by the parties which
are relevant to the statutory QRULTPCSES.

7. gection 42-203D. This section provides that
all permits presently in affect, except for those put to benefi-
cial use prior to January 1, 1985, shall be ceviewad for compli-
ance with this new legislation.

As stated above, we recommend that permits already
issued should be grandfathered alond with licenses. In any
avent, 1f these issued permits are tO be reviewed, they should
all be subject tO exemption from the provisiens of the propased
legislation in all cases where no subprdination issues are
reasonably applicable to the uses iavolved.

The provisions of this sectlon of fect ively grandfathner
all permits which can be put LO heneficial use prior to July 1,
{9B5. OCne assumes rhe reason £or this qrandfatherinq i3 founded
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upon the logic that those permit holders who have spent substan-
rial sums on proving up their permit would Dbe in a position of

putting the permit EO manef icial use bY July 1, 1385, Such
presumptiong Fail badly in the circumstances of smail hydro
developers, whare rhe beneficial use of the water vight cannot
pe accomplished ontil final approval by PERC and f£inal agreement
with Gthe power COmMPANY. a5 discussed above: after - the~ fact
impositions of ragkrictions and limitations upon & property

right already granted, sapecially where cons idarable sums have

heen expended in raliance upon that right as granted, will moSE
likely ralse serious issues of taking property without due
process of lav.

It ig our recommendation that +he Llanguage of 42-203D
be stricten and replaced With a section providing for procedures
and standards whereby the director can exeroise his asthority £O
suhordinate water rights in the future and for the granting of
exemptions under appropriate circumstances.

2. Section 1606; Secrtion 42-1B05(7). We reconl-
mend that the director's authority o suspend the l1ssuance OT
Firther action on permits oOT applications in order to ensure
compliance with the provisions of Chapter 2z, Title 42, Tdaho
Code, be limited to certain geographical areas faced with subox-
dination problems {(e.g. upstrean from the Swan valls Dam on the
gpake River), and limited two certain Lype of permits OV appli-~
catians (e.g. ©old irrigarion applications).

we racommend that this subsection 7 should be divided
into two subsactlons, one of which would deal with suspens ion LO
ensure coupliance with the provisions of Chapter 2, Title 42,
Idatno Code {(which would he 1imited as above recommended ), and
the other subhsection to provide for sugpension on a mote broad
pasis to praotect exlsting, vested watar rights and to prevent
giolaticn of minimunm fFlow provisions of rme state water plan.
These latter concerns are of statewide concern and application.
The subordination isgues contained in Chapter 2, Title 42 are of
limited application and should be dealt wigh differently.

RESPECTFULLY SUBMITTED.

RUNFT, Legab Chunsel &0
River Hydra Company, Inc.
10th Street - Suite 210
Box 1960
1D 83701
{208) 344-6100
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JANURRY 25, 1985

MINUTES

RESOURCES AND ENVIRCNMENT COMMITTER

M 433, 1:30 p.m.

PRESENT

5B 1018

MOTION

Tam Nelson
I1.P.

Pat Kole

Senator
Ringert

rat Kole

- Senator

Firngert
Pat Kole

¥en Durn
Water Res.

Chairman Mok, Senators Budge, Little, Sverdsten, Carison,
Chapman, Ringert, Crapo: Kishert, Beitelspacher, Pgavey and
Horsch.

Chairman Noh called the meeting to order. He explained the
Secretary was working on the previous minutes, so thers were
none to bhe approved.

ACCHIFER RECHARGE DISTRICTS

Genstor Non explained this legislation would allow parties to serve
a5 directors or officers of the district even though their place
of residence was cutside the district.

Senator Horsch moved and Senator Ringert seconded the pill go
out with a "do pass® recamendation. Motion carried.

Chairman Noh called upon the negotiators to discuss some of the
coneerns that were raised in the public hearing on Jarmary 21.

Mr. Nelson said he would start off the discussion and pointed out
he had handed out a written statement in response to certain
comients raised at the hearing. (Attached)

Mr. Eole also handed cut a written statement addressing conerns
raised by John Runft, who testified at the public hearing on be-
half of the smail hydropower interests. (Statement attached)

why do you need review aythority on existing pemmits?

It is our upderstanding thers are encugh permits out there, if
they were all to be developed, to, in effect, take all of the
water available for appropriation in the Snake River systen.
By reevaluating and looking at those permits in accordance
with the new public interest criteria, we believe we will more
eFfectively menage the resource and get additional development
over that which could ocour if we were to follow a strict
priority approach.

What makes you believe that?

T would like to defer that question to Mr, Dunn as he has
campleted the analysis of those perteits.

The number of cutstanding permits, if all developed would lower
the minimam flow of the Snake River o the present minimm £icw




Minawes,

Keory TAUI

cenator
Ringert

Ko Dunn

Senator
Ringert

Ken Dronn

Senatlr
Ringert

¥Ken Dunn

Resouroes Crymithes A
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a5
Ut

of 3,300 cfs and that is rased on those permits on flle in
1976. Since that rime there have beed a nrber of others
that have besn approved. nce you have put the 1id on others
may rush to develop because it is the last opportunity one

econcmically that might not otherwise. So there a1e out-
standing applications and permits €O do that, Lf they were€
211 developed.

Won't the priority system take care of the existing watar
rights and protect them o doesn't the pricrity system work
any more?

The priority systém works if it weren't for the moritoriums and
orher things involved. The moritorias L'm ralking about is the
aureau of Land Managanent; their management Of lands. As you
know, the Desert Entry ad Carey Act £ilings have not heen
approved for a marber of years. Tat builds up & big backlog
of things. The water right filings that have been mace were a
giruation where people who were not going with the Carey Act

or BIM and some Were Jhle to go around that, nave developed and
+hey have a later priority than SG of these outstanding permits.
r is just a fact of life, once yod ctart managing a resource
and you start approach:‘mg the end of the dsvelopment, the
priority system crestes alot of ~dditicnal problems. Later
rights developed, carlier rights undeveloped and 0o water. If
you develcp the earlier on& YoOu have to go in and ehut Off the

later Cne.

Ten't that the appropriators rick, Ken? He has nis land available
first, that is one thing, wat shouldn't ne recogqnize that if his
i+ is of a later priority date he runs the risk that he

might wind up ahort of water if sqmecne else cames o line in

accordance with the pricrity of their permit?

mhat is right if yo have a normal syStem operating, which we do
not have. We have government. in the process of having messed it

up o pegin with. e decision, right or wrong, was not to
create & iand rushi therefore, the development didn’'t occur.

Are ve then adopting a pelicy in this state whers land and not
water seis priority?

with this hitl we can do it different than that. You shart

.setting the priorities in feyms of econcmic development. For

exarple, of the outstanding permits 1eft, many are for €x-
tremely high 1ift paping » airectly out of the Snzke Piver.
Onee that occurs you will have an immediate depletion ard the
smount of land you cai develop chrinks dramatically because
you don't have recurring £lowWs. Feanamic expansion in the
state is going O pe very small. That is one of the reasons
why in all of our discussions we have caid the best develop-
ment would be further upstrea in the Spake system. The high
1evel pumping 18 & direct diversicn £yem the River, has an
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inmmediate effect on hycropowar and alse rsquires substantial
energy to 1ift the water. If scmebody Knows, whoever they

are, that this is the last opportunity they will have to get
watar, they will do it now. You start driving the decision

not based on good economics, ut on fact if I put it in, I might
make it, it's worth the change.

T personally doubt 1f there will be any more high lift pro-

jects of great consequence, particularly if they are direct
diversion during irrigation season so they have to have enough
capacity to pamp +heir neads 24 hours a day throughout the
irrigation season. Then are we coming to the paint where

your Department's assessment of economic Feasibility, saitability
and efficiency is going to determine the pricrity of use Of water?

T think we are coming to the polnt in time in the Snake Basin
where +hore isn't going to be encugh water to meet the needs,

In thie situabion we are not coming to the point where my
Department is going to make the decision of priority, we are
coming to the point where the legislation you pass, the rules and
regulations I adopt and you approve, will set scre general

‘priorities of what has to be done in order for samehody to be

able t0 use water in the state. It will not be a strict first
in time, first in right. No matter what you get, the water is an
extremely scarce resource. I think those changes are needed.

T would just sssociate myself with the remarks of Mr. Kole and
Mr. Nelson. The one additional point I would cover concerns
comments at the public hearing, regarding the absence of
mention in the public interest criteria in 5B 1008 of uses
other than agriculturel. I would like to point out that you
don't even reach those public interest criteria unless you
firet find that the proposed use would result in significant
refnction of water available for hydropower. Most of the other
uses, the non-agricultural uses, particularly domestic, cammercial,
mmicipal and industrial, are aimost entiraly non-consusptive
and virtually all of those uses would never reach the public
interest criteria. The only exception would be some particular
industrial applications. BAnother hydro project would be
gtrictly non-consurptive and the public interest criteria would
not even come into play.

pid the negotiators get into what is meant by the term “signifi-
cantly" reduced? ‘

No we did not. That would be left to be fleshed cut by
Depertment regulations as the criteria themselves would have to
be further detailed.

I wonder if any of the negotiabors even have any ideas or
quesstimates of what that parase means. For exapple, would it
be a significant reduction if the well was going to have an
impact 10 years down the line of some small amount? Is it
defined in the terms of time, tems of ampunt or what is con-
templated by the term? ‘
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The phrase is "individually or cumlatively” with other uses.

50, if you had a well panping fram the accquifer which would

‘not impact the river for 10 yeaxrs mut vou could project that if

there were a mumber of wells in the same vieinity and that
would have a result at Thousand Springs of "x" cfs in year
2000 or whatever, yes, it would be possible in my view to find
i+ z significant impact. .

T don't think that phrase is much different than the burden the
Company faces in the existing lawsuit. 1 think in order to get
relief fram the courts it is incunbent on us to show a potential
for a significant impact from either an atea Or group of people-
or however the court wanted to analysis 1t. To me when you ook
at the sophistication of the gauging systems on the Snake, you
may be looking at something you could theorically measure in the
river. We amnow to the point where we are talking about 600 cis.
1f you lock at 1 ofs out of 600, that could be significant even
if cuamulative effects would have to be 2, 3 or 4, ‘he problem

we have is the hydrology of the basin is such that you can argue
an isolated effect in a certain part of the acquifer. So gignifi~
cant reduction was intended to allow people to argue with the
nydropower right holder that they are contributing in a significant
sense, but then to get mors spacific than that because of the
wiknown. I think that is the burden we have right now. I1f we
couldn't show the potential for significant effect in the pending
lawsuit I don't think we would get any relief.

1 am interested in seeing that the 600 cfs that is made avallable
through the trust is made liberally availsble and I am wondering
is that the intent of the negotiators or 1S it the intent that
each time an appropriations is applied for there is going to be
alot of hurdles that any prospective developer must go through.
Maybe the only way to answer my question is to say yes or no.

o we jntend For the legislature to make this samething that
is.liperally available or are we going to make it restrictive?

T really don't know what this is saying, but I want to jmow what
we intend it to mean.

T can tell you where I came down when we wete looking at how this
would work. Concerns were expressed that you are going to

have the Ma and Pa farm walk in and all of a sudden you have a
hearing room full of people in there to oppose a 10 acre addition
+o their existing faxm. That is addressed a couple of ways; (1)
The burden on the protestor. The real protection against that
wind of an administrative ambush if you will, is just the way
the administrative process works. Fox example, any time you

fo to the PUC on an electric rate case, in theory, you can start
%t A and go to Z and litigate in front of the commission every
igsue that's possible to raise a utility rate case. The fact

is, when you get there usually you are down to a couple of things
1ike how are you going to measure the rate base and what is going
+0 be your return on the power rate base. By and large the
comission's previous decisions tell you what kind of a rate you
are going to get 1f you want to litigate the other parts of that
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rate case, so yvou don't litigate. In this situation I have

the helief, based on conversation with my cowterparts and

Ken Durn, that this is how it will develop. We will either
have an ares wide procesding or a group entry procesding. We
won't be faced with a situnation where every 10 acres comes up
for a hearing on economic grounds. 3o the administrative part is
not going to be a problem once we get use to it. On the issue
of whether water is liberally or niggardly available, from our
standpoint the fox is probably in the henhouse. The decision
herz is going to be made by a departwent that for 100 years hes
had no oonstraints except the availability of water on proving
new developments. So this is a whole new hallgame for them.

T+ ig our belief that those declsions will be made on a re-
latively liberal basis if you can show the econciiics are there.
Tt is not going to be a closed issue. For exsmple one of the
offers T made last year in the subordination fight was that we
will subordinate and put these decisicns in the Fish and Geme
Copmittes. The agttitwle of the Agency you are before determings
alot of how things are done. In my view, 1f the econcmics are
there for a particular use, it will probably be approved. This
is ot saying anything egeinst Mr. bunn and what he has besn doing.

Just to add one comment. BAs we went through the negotiations

wa tried to protect the small fermer. That is why we specifically
mentioned the family farming tradition. The idea was that if
samsbody had started a developrent, they had 120 acres wnder
cultivation but wanted to add 20 or 30 acres, that Type of
operation woild have a little bit of advantage in the statutory

process,

On the 42~203D review of permits, I am locking at that and also
the fiscal note. Now I am sure you have some idea of how meny
permits are cutstanding and what kind of review process will be
necessary. Do you have anything for review; if so how lang
will it take and how mach will it cost the state?

T do not 1look at the review as being a detailed review of every
permit. We will have scme area of claims that are going to be
appliciable to alot of permits. The first few will be extensive
Ly area and type and after that, as Mr. Nelson said if you have
the answers on most of the things you start getting into the
one of two items we will have to lock at. My proposal is to
raise the fees for water rights so that this will cover the

major portion of that cost.

Wil your present staff be adequate to bandle the review and if
you already have enough permits issued o use up all the water
in the river, when can we expect to have money flowing in from
new applications that will help offset some of the cost?

We Go have sufficient applications to use up the 600 cfs. Time-
wize I would anticipate by the first of the fiscal year we woLd
nave rules and regulations developed with emergency rules so that
we can get started and will proceed as rapidly as we can. We are
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not going to clear all those wp in the first six months. We

have on file T would guess 3,000 water rights applicactions. I
would not plan on adding any Statf because it will be one of those
heavy workleads and then back o the normal routine so we will
just stretch it out a little longer. As far as fees, we pre-
Sently have fees to get us through FY 1986 at the rate we have
been spending and still are recelving applications.

Concerning the hydroelectric units on the Tittle Salwon, how
will you procesd with those in relation to the bill. Are you .
nolding them up to an extent; will they be handled soon or Just
what will you do in that avea?

For non~consumptive uses such as that, £ish farms, and others,
wa would process them and have been processing them in a normal
rime limit. This would not hold them up betzuse they don't
create problems of consumptive use.

At the hearing there was a concern raised if Idasho could protect
its water for use in Idsho over other states. I am not sure if
this is a legitimate concern or DOt and if it is possible for other
states to get a hold of Idaho water. Wold sameone tell ws how
another state or entity outside Idaho would 9o about getting
cantrol of the water. Is this a real threat?

We didn't specifically deal with that, Theve is a court case

dealing with ground water and the cowrt made it pretty clear that

the state’s ability to discriminate in favor of its citizens

opposed to citizens of other states is pretty limited. Iet's

take the specter that is raised about major diversions cut of

the Snzke above the Hell's Canyon project for example. If we

nad a statute or even constitutional provison that says we flat

can't divert water out of the Snake for use in other states,

then you are wasting your ripe to even pass it. Bacically, the
state's system of allocation and appropriation will be honored in that
situation, as opposed to interstate equitably apporticmment suit in th
Supreme Court, I think that prcbably the most effective thing is
the minimm flow and other existing rights on the Sneke River
which would be impacted by that kind of major diversion from the
snake, say by Avizona or Celifornia. We didn't address it and I
don't think it can be addressed directly. I would point out that
poth the FCC and state license subordinate for all of the
1icenses =t Hells Canyon, except maybe the Brownlee Reservoir, all
say they are fully cubordinatsd for uses only in the Sneke River
wmtershed. So anyone proposing a massive diversion for use
sutside the watershed would nin headon into the 35,000 cfs water
right at Brownlee and I thirk that would just about take up the
cnake. I don't think it is a real concern given the policies

we have in place in terms of minimm flows and existing water
rights on the Spnake.

My understanding then is that basically the state is protected
by Idaho Power Cotpany's water rights because they are not sub-
ordinated for uses outside the basin.

That 1S right.
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T have heard figures, that even over a period of years even
though there has been alot of water appropriated fram the river,
o have not dropped significantly. I don't know if those
figures are correct and that is probably a good reason to havs
2 hydrologic study. IE this study shows that some of the diversions
we are using now, for say agricultural ar other uses, appear to
somehow recharge the acquifer and if that stidy shows w= had more
weter available than we contemplate, would that have any inpact
or the ability of Idaho Power Company’'s water right to protect
us from claims there wes extra water available for out of state
diversion?.

My example of the Hell's Canyan water and the protection there

15 that the water would have to remain in the river in Idaho at
least to those poimts. If it was determined the acquifer could
safely yield more than our supposed 600 cfs, I don't see that as
having any impact on the lell's canyon igsue. It may have an
impact on how much you can develop. "he agreement isn't writfen
around the 600 ¢fs being available for development, it is written
around the minimam flow. So if there is more than 600 cfs
available for develomment, its available,

5o, if I understand correctly, what we Dass here today doesn't
say that there is 500 ofs available, it says there may De 00,
500, or 1,000 or whatever, hut the minimmm flow can't drop helow
the established points at certain times of the year.

That is exactly right.
Would anyone else care to conment on this?

1 would like to talk about the other cut of state diversion and
that is water staying in the stream and aporopriated by downstream
state, The protection you have rhere is, one, the power canpany
rights remain in place until the water is used by users in the
srate so there is an existing right. Secondly, if there is a call
on it, again the best protection ig what the downstresm water
rignts are. There have been some equitable apportionate cases

in the U.S5. and they vary back and forth as to what the court
says. In same Cases they say each state or each entity has a
right to a good portion of that water. In a recent case in
Colorado, Colorado wanted to require more gfficient diversicns
dowmstrean to meke water available in Colorado and the court said
no-

The negotiators talk about protection for the small faymer. This
irrigation cempany is thinking of picking up 5-10 acres here and
thers but the totzl would probably add up to 4 to 5,000 acres in
a fairly concentrated area. Would that significantly reduce those
flows and would that development not take place as by eadding -the
cgmilative up it would be significant but taken on an individual
basis, it would not.

1+ would clearly, to me, meet the significant reduction test and
therefore you would have to pass the public interest criteria.
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However, I think it would probably fars wall under that criteria
becayse the water would be used for 2 munber of small farm
operations within the irrigation company and probably fits the
small farming prefarence.

Then that could happen in a cumlative basis all across the state.
Tf thare is enough cumlative Scoper or later the water will run
out. Bow will that be handled?

Fventually it will run out, but by giving preference to location
primarily upstream and ground water rather than direct puplngg,
we hope to meke it last as long as possible. There is an end
point. At that point there won't ba an end to development fnt
will be under a market system rather than aporopriation sysiem.

Senator Crapo has radsed the question with me of developlng sane
formal legislative intent to be inserted in the record.

Tt is my concern that when T first read the legislation I didn't
really understand what the intent was and we have had 3 very

good hearings now and think I pretty well understand the intent,

7 think in the future if this ever gets to court or the Department
of Water Resources needs guidance on how €O interpret different
aspects of this, it would be very reneficial if we, as a
conmittes, develop a statement of intent or legislative purpose
to accompany this. I'm pot sure this can be accamplished as there
may be too much divergence anong the camittes. It seams if there
is a divergence among the comnittee, it should be resolved now
before the bill goes to the floor.

2sked what the cormittee's pleasure was regarding this and said
he wasa't opposed to appointing a camiities of two to work on
the intent. BHe didn't think it would be a good ides to hold the
pills in cormmittee since the statement of intent can be placed
in the Journal at any time.

There was a fairly lengthy discussion by the Committes on the
need and lack of need to develop this statement of intent.
Semator Ringert explained that in most cases at the state level
we do not establish a good statement of intent. If there are
ambiquities in the bill, it becomes a gtatute and if there is
2 comtest over it and goes to court, one effort in court is to
try and figure out what the legislature intended when it used
¢his work or phrase. A Statement of intent is very helpful in
that respect. In the federal congress, they print a formal
comuittee report that becomes part of the permanent record and
those reports go to the floor with the bill. So down the line
when scmeone is locking at the bill, they can at least tell
sare of the expression when they voted on the measure.

senator Ringert moved and Sanator Crapo seccnded the legislation
re held in comittee for one week for the specific purpose of
working on a statement of intent. Motion carried 8~4 after a
sukmoticn failed. -
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Mora discussicn follawed this motlon <n the pros and cons, andd then
Semartcr Peavey made the following motion:

Senator Peavey moved to send SB 1006 and &B 1008 to the flmor,
seconded by Senator Budge, with a do pass recamendation. The
motion failed 6-6.

Once again thers was discussion on the motion. Benator Budge

said he had never heard of what was being attenpted here roday .

He felt the letter of imtent could be done from the £loox and the
rules allowed for that. Senator Beitelspacher also felt this letter
of intent could pe accomplished on the floor and felt like it was
rime *o move the bills cn.  Semator Crapo felft another wesk for

rhe bills in the committes was ncktoo much when they are so im-
portant and if there was a difference of opiniom, that was the
place it should be discovered and could be worked on.

A short break was taken until Senator Iittle could be called
back to the conmitiee to vobe.

The Chaimman went over the motions for t+he bemefit of the
Canmittes befora voting.

Senators Beitelspacher, Budge, Kiebert, Ncoh, Peavey and Sverdsten
vored YES. Senators Carlson, Chapman, Crapo, Horsch, Little and
Ringert voted NO. Motion failed on tie vote of 6 to 6.

Senators Carison, Chapman, Crapo, Horsch, Iitktle, Noh, Ringert
and Sverdsten voted YES. Senators Beltelspacher, Budge, Kiebert
and Peavey voted NO.  Moton carried B8-4.

Senator Neh appointed Senztors Crapo and Peavey to work on the
staterent of intent and they are ©o report on A week from today.

AUTHORIZING THE CONTINUATION OF IDAHG'S PARTICIPATION IN THE
WESTERN STATES FORESTRY TASK FORCE.

cenator Kiebert briefly explained the legislation which worald
allow the state to contimue to participate in the Westem States
Parestry Task Force which pursues several subjects lmportant

to forest managenent. ‘

Senator Reitelspacher moved and Senatcor gverdsten secondad the
RS be sent to print. Motion carried.

There being no further musiness before the cammittee, the
meeting adjourned.

(Tapes are on file of this m;:gtjgg} {7\
A w—

TZird Noh, Chairman

Bev Mulling, Secretary




Supplemental Testimony of Attorney General Jim Jones
Refore the Tdaho Senate Committee €N

Resources and Epvironment

gubject: Comments of Attorney John L. Runft.

on Januatly 21, 1985, John L. punft, Attorney at Law,
gppaared pefore the Committee 2and provided an apalysis of
genate Bills 1006 and 108, It is jmportant that the Committee
carefully analyzé Mr. Runft’s testimony because It Talses
ceveral conCerns about the agreemant. The concerns raised Dby
Mr. Runft were considered By the negotiators and WwWeTe gither
rejected as incompatible with Tesolutlon of the Swan Falls
controversy  Of provided for by the nechanisms 10 the
agreement. Tt 1s my belie} that upon careful reflection and
thorough apalysis that the Comnittee will find the pelnis
advanced by MT. runft have beemn addressed.

The first general cbservation pade by M. punft is that
Senate Bill 1008 represents A hybrid that would be better left
in two parts 1) resolution of the Swal Falls controversy and 2)
standards and procedures for treating hydropewer watel rights.
Mr. Runft's anslysis 1is correct that che bill addresses both of
these problems. Yet, the WO problems Aare one in the same.
Further, the Teason for the struCture of the agreement is to

prevent Euture Swan Falls types of situations from arising and




to provide a wmechanism under which current Swan Falls type
problems can be resolved without expensive 1litigation. As
pointed out earlier, the Spokane River is a prime example of
another potential Swan Falls type controversy. The negotiators
believed and still believe that a2 mechanism must be created in
state law to provide & resolutionr process for addressing these
problems.

Mr. Runft's secend suggestion is to create an exemption
process whereby certain hydfapowar water Tights could be
specifically exempted from a subordination provision. Senate
Bill 1008 in conjunction with S$.R. 1006 does in fact provide
this type of mechanism. Under §.B. 1008 the director 1s
granted the authoritg to specifically implement the 1928
constitutional amendment and limit and regulate Thydropower
water rTights, The director has in fact been subordinating
hydropower water rights since 1977 and has issued in excess of
252 such Tights. What &.B. 1008 and S.B. 1006 do, 1is to
require the director 1o set forth in rule and regulation form,
standards under which hydropower water rights will or will not
be subordinated. Those rules and regulations will, of course,
come back to the legistature for their review, In effect,
these two bills accomplish precisely what Mr. Runft desires;
that is, 1) certainty for the holder of a hydropower water
right, and 2} a procedure for evaluating whether or not the
director's determination is consistent with the intent of the

legislature orf rather is arbitrary and capricious.




Mr. Runft's ihird peint 1s that the woTds netate action' in
saction 17-203B(3) 1is to broad. Unfortunately, the analysis
over locks +he fact that minimum sStrear f1ows can omly be set
in acgoerdance with state law. The mnegotiators specifically
chose the words wgtate action' im contemplation of the passing
of SJR 17 as t+his and future legislatures may wish to become
more actively involved in +he setting oF review of minimum
ctream flows. We believe this 1atitude should he maintained.

Mr. Runit next submits that the authority to suhordinate
the hydropower water rights granted to the director is 10
broad. As noted above, when Tead 1D conjunction with §.B.
1006, it is cledl that the director will be reguired to set
standards that will be reviewed and analyzed BY the Idaho
Legislature- We suggest that- the provision as currtently
phrased is adequate,

Mr. Runft next contends that the small hydro developel will
be unable 1O obtain financing if the directoT has the autherity
+o subordinate hydropoweT water rights. This argument is
factually eTrOnNEous. Te date, as mentioned above, the
pepartment has issued over 216 sybordinated waterl rights for
poweT purposes. Not one of these projects had difficulty in
pbtaining financing and in fact maly are TNoOW completing
constructicn and are obtaining long-te™m financing.

Mr. Runft's objection 10 term permits is also without
merit. Ihe director has established a policy of issuing watef

right licenses for power pPUTpOSES to a term comsistent with the
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Federal Energy Ragulatory Commission license. Te date both
Tenders and investors have found this practice to Dbe
satisfactory. we would strongly suggest that the original
language rTemain in place as the factors cited by Mr. Runft are
simply notl accurate. “Additionally, the diresctor should
maintain a certain amount of discretion in this area as the
future predictability of the need for electrical energy oOT the
need for additienal water for agricultural purposes becomes
apparent over a period of time 1n the future.

Mr. Runft next argues that 12-203B{6) should be amendec to
not affect permits which have been issued as of this date. His

analysis overlooks the Hidden Springs Trout Ranch case, seg 1072

1daho 623, which allows the State to¢ restrict.permits thar have
not yet been fully developed. into property rights. Therte 15
simply neo taking issue presented by 42-203B(€6). The same
argument would apply to Mr. Runft's suggested clarification of
42-203C(1).

Mr. Runft next Tecommends the deletion of the statutory
language in section 42-203C(2) relating to the weight 1o be
given to the various public interest criteria. As indicated in
the earlier testimony provided by Mr. Nelson to the Committee,
it is clear that if a factor does not apply, then the director
would not consider 1t in making a determination. It 1is
eritical to a full and fair decision making process that some

standard guiding the ditector in terms of welghing the various

criteria be maintained.



Section 42-203D relates to permits not put To beneficial
use prior To Januatry 1, 1685. For censistency cake we believe
that 1if agricultural peTmits A&T® to De re-evaluated in
relationship €0 the new law, watel rights £for power purposes
chould also be SO re-evaluated.

Finally, MI. punft suggests that the suthority of the
directer tO suspend igsuance of the permits ©F applications
should be 1imited t° the geographical area abaove Swan Falls
dam. Gnce agaiDd this argument overlooks the fact that Swan
Falls types of problems aTe developling throughout the State.
Further, before the director W&y suspend issuance of permits he
must make 2 sinding of need, which ;5 subject to judicial
review. T1hus, it 1s jmperative that this legislature act to
alleviate those Lype of problems DOW so that further problems
are not brought forward and, of course, the resulting legal
gxpenses 10 the GState and private parties will thereby be

avoided.




STATEMENT OF IDABO POWER COMPANY
IN SUPPORT OF SENATE BILL 1008

presented to the Senate Resourcess and Bnvironment
Committea

January 25, 1985

This statement is not intended to be =2 detailed
analysis of +the bill, but to rsspond to certain comments
concerning it. As a preliminary explanation, the combining of
certain exhibits to the Swan Falls Agreement Into SB 1008 has
nade it somewhat awkward to define the Company's position on
parts of the bill. Idahe Power Company iz not regquired by the
Swan Falls Agreement to support Section 2 of SB 1008, found on
pages 2 and 2 of the printed hill, because its suppert of that
Section could raise iwplications of a voluntary transfer of its
water rights. In fact, the basias fox Bection 2 is the State's
power to "regulate and limit" the use of water for hydropower
PUTrDOSES .

The application of Section 2 to the Idaho Powex
Company'as rights daserves some discussieon. Under the. agreement
of October 25, 1984, the Company's rights in excess of the
seagonal minimum flows of 3900 cfs and 5600 cfs at the Murphy
gage are unsubordinated but gubject to reallocation pursuant to
State law. The trust provisions of Section 2 do not change
that status. The rights are still unsubordinated and atill
protectable from uses not in caonformance with state law. The
state, as trustee, can protect those rights, and so also can
Idaho Power Company, as beneficliary of the trust and as user of
+he unsuberdinated water right.

One further comment on this subject 1is in order.
Testimony has been submitted on behalf of the Attorney
General. Those comments were not reviewad by the other parties
to the agresment and de not necessarily reflect the views of
anyone but the Attorney General.

One acknowledged typographical error is on page 3, af
the. Attormey General's testimony, to the effect that the
Governor, as trustee, would be empowered by Section 2 of SB
1008 to release trust water to new uses that comply with satate
law. Those decisions would be made by the Icdaho Department of
Water Resources under the criteria set out in §42-203C Idaho
Code, not by the Governor as trustes.

gpecific comments on S8 1008 are:

Secorion 1, Page 1, lines 37~40. A comment was made
that this publication reguirement was excessive. However, 1if
10 cfs were applied at the rate of one~half inch per acres, the
10 cfa would irrigate 1,000 acres. This is a substantial
development, and ig deserving of statewlide notics.

oTATEMENT OF IDAHC POWER COMPANY




gection 2, page 2, Llines 42-48. Cartain comments
which have been mnade relating to this section are potantislly
misleading, in the context of due Dprocess CONCEINi. B
subordination condition ipserted prior to development of a
hydropower project ijs much different in effect than one sought
to be inserted after license procedures and sonstruction are
complete. This distinction needs to be kept in mind when
discussing this section, particularly if elaimg of viclation of
due process of law are advanced.

Section 3, lines 14-28. Some guegtion was raised
concerning the application of the criteria to noneirrigation
veEes. As wWritten, and as intended by the parties to the
agreement, the family  farming tradition {iii) and the
davelopment cap (V) would have no application to non-irrigation
uses and would be lgnored ix the reaeview process. irrigation
uses not involving the area above Swan Falls also would not be
subject to the 20,000 acre cap.

Concern was also expresged that (V) was a directive to
allow development of 20,000 acres per Year, regardless of the
impact of the other criteria., This concern focuses only aon he
word- "conforms” and ignores the words. "up to" and also ignores
+he next sentence which prohibits giving more waight to one
factor than another. The interpretation advanced as a matter
of concern would give conclusive weight to {V)} in derogation of
the othar factors Llisted. §42~203C(2)(a)(v) was intended as a
cap, and does not compel the approval of any amount of
development which does not neet the other criteria listed.

Another concern expressed was over the perceived need
to weight the criteria. The criteria are weighted in the pill:
“"No single factor . . _ ‘shall be entitled to greater waight . .
", The weighting established by the bHill is obviously that

all factors are equal in weight.

The relationship of existing oriteria under §42-203A
ta the criteria set forth in §42~203C has been questioned.
§42-203C specifically requires 2 three-step process:

1. Review of the proposed use under existing
criteria, including local public interest; (§42-20348)

2. patermination of the guestion of gignificant
reduction of water available for hydropower Ppurposes; {§42-203C)

3. Determination of public interest under $§42-203C,
It is clear that SB 1008 does not, and cannot, adversely affect
use of existing local public interest criteria, since that
review is required by SB 1008 to be separate from the §42-203C
review, : :




S

1f the exlsting local public interest standard of
§4z~2037A 1S inadequate to permit review of all relevant
factors, the parties to the Swan Falls agreement did not
address those iggues in writing $42-203C. any claimed
inadequacies of existing standards gshould e addrassed DY
gaparate legislation.

R T = T e 2
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TR LR, Tiles T

Jenuary 25, 1985 Lo e Room 350 3 pm
PRESENT: ﬁll‘committee meﬁberﬁ‘wereiﬁresént;

MOTLION:

5 1005

MOTION;

Chalrman Yérbrbughxballea'the meeting to order,

Hoved by Sen, Budge,'seconded by San.‘ﬁicks, that the minutas
of the previous meating bé aacapted as writtan». Motion carried.

Chairman Yarbrough advised the'aommittee that as directad he
had contacted the .chairmen of the: germane’ commirtess relative
to the three reappointees,’ namely,; Will Dafenbhch, Thomas V.
Campbell and.Lester Clemm, that.were voted on at ths regular
meeting of Januarv 14, and that they did not feel ir necessary
ro heve these raappolntcas come before their comsitrees.

Moved by Sen. Budge, seconded by Sen. Crystal that the three
reappointments ' mov bé sent to the fldor ¢f the Senate with ,
the "do’ confirm fecomnmendations previqusly_vntad on.  Motion
carrled o N N '

SWAN FALLS AGREEMENT RECDGNIZED

Tom Nelsen,_attorney for Idaho Pcwer Co., explained this" bill

is one of saveral in a package to implement the Swan Falls
compromise agreement. He added that it is one of the Governor's

“bills and referred to Pat Costello,

Pat Cogtello, Governor's office, stated that $ 1005 would

provide a legislative determination that the Swan Falls agree-
ment is in the publie dinterest and that 1t would revoke

Public Utdilicdes Commisslon jurisdiction to zeach a .contriry
finding or determination. In anzwer to questlions he stated

it was their hope that the several bills in the package would
end up becoming law at about the .same time; that this bill by
itself doesn't make a lot of semse without the agreement and
that {t would ba advantageous it the bills are held tage;her.

Pat Knle, Attorney General's office, urged favorable cansidexatian

of the bill by the commitree.

There wag considerable ddscussion and questions concerning the
necessity of the bills reaching’ thé Governor at approximately
the same time and also concerming the ramificatlans of the
legislation,

Moved by Sen. Pe&vey, seconded by Sen. Budge, that S 1005 be
sent to the floor with a "do pass" recommendation,

gherl L. Chapman, Executive Director of the Idaho Water Users

Association, stated his Association has reviewed the sertlement
and the package and feels that this is’ paret. of the agreament.
His Association supports this legislaticn.

Fred Stewart, Rt. 4, Jerome, Idaho, Epoke on the ramificatlons of

this legislation, quoting from the Special Swan Falls Edition II
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. Eeh Dunat, ‘Dizector 9£°thé Depa

o

{ssue of Currents, January 13985, which comtained the complete
taxt of the final-Swan Falls Agreement, and also reading
Section 42-245, idéﬁﬁ?Coﬁel”éﬂ&;parté of ‘other’ publications
and - corresponflanced petrtaining to-Water rights and the im- i
?lementatibn”éf*tbefﬁgféément; dopies of'which he provided
to the committee members. He urged-the committee to vote
against this_leggslationﬂz G

)

i

rrment’ of ‘Water Resources; stated
he thinks‘thia“ié“iﬂ*theniﬁtaTEStjof‘Iﬁéhc*an&‘ahBWaféd guestions
'sf rhe committes members pertaining to water diversionas, water
righta, ebe. '

Miks Gilmore, Deputy Attorney Genéral agsigned to PUC, arated
that ;his;inyiﬁakgg“away“from‘the Commisslon the authority

to reviei the agreement = everything else is still there. =
Dick Eigh,;?ﬂﬂfcdmmiégionef,,épdkefbfiﬁflf; sayiﬁg that he has
no objectlons to this'legislatian.

ﬁg:jorie-ﬁayes1l oise, stated she has been to California and
that they are losing their water and are trying te buy it all
over. -She urgéﬁ“the’cbmmitteélnbt t5' support’ rhia st this
time — maybe in.10. or. 15, years wWhen, we need. food this can be
reviewed again, but not now. : : ' :

Sen. Crystal stated he does not ses théjnacessity'for rushing -
this through and that he would {ike to study the other bills
and g0 t0~ste;mQ;e;hea;;ngs,_f; e .

- SUBSTITUTE :

MOTICN:

AMENDED
ORIGINAL
MOTION:

Maved by Sen. Crystal), gseconded by Sen. Ricks, that 8 1605 e
neld in committee for further study,

John Hateh, Idéhq Farm'ﬁuréau,‘rééd'therpolicy statement of
their'organi;ati¢h~toﬁqerpingfthié‘ﬁattefEJzThey:suppqrt the
agreement as a‘whole™ T I T S S

Sen. Noh, Chairman of Resgurces and Environment Committes,
Ser. RON

in response to questions as to the ocutcome of the bills ef

the package in hils committee stated that today his committee
had voted to hold the bills for one weak for a.subcommittee

to work out a,stapgmenpﬂpfulegislative“;ntgnt‘-gﬁaefelp-thia
legislation can do do Harm if this passes and the others fail
but that he'woﬁld“jubpaas sobn see them go together)' that they
are designed to bgéttéated”as‘anatkage;“that?the? were not
drafted togather berause’ of having:differsnt sectioma of the
Code in one bill; and that {n the package there are 2 bills in
the House, 2 in the Resources Committee and the 2 in this
committee, R T S

There was considerable discussicn as to the disposition of
the bills in relatiom to the ather bills catching up.

With his second's consent, Sen, Peavey offered =n amended
priginal motdon to send § 1005.out with a-"do pass” recommendation
to be held until a week from next Monday (Feb. 4).
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$en. Crystal stated his sttorney, who f& a water spscizlisc,
will be in town on Honday and that he would like to confer
with him before he makes a commitment... The committee discussed
a . time carnain,to;conside:htha.billsﬁagain,.and;Sen.‘Crystal
stated he would prefer next Wedneaday... .. . ' e

Wirh his seccndfg'consent, Sen., Crystal offered an amended

SUBSTTTUTEsubstitute motion .to hold .5 1005 ontil a; time certain to be

MOTION &
VOTE

g 1007

UNANTIMOUS
CONSENT

RS 10795

MOTLON:

R511040CL

MOTION:

voted on next Wedneaday (Jan. 30). After a voice vote, the
Chafrman declared the motion carried. '

WATER BICHT SALE, GATN TO RATEPAYER

Sherl L. Chapman, Executive Director of the Idahe Water Users
Association, explained that this h1ll is part of the package
and added that any gain from a sale goeés to the ratepayers.
He asked the committee to support the bill. :

Pat Costelld,,éaﬁernor‘s office;,urgad favbfable coﬁaideratian
of this legislation.

Fred Stewart;;Jétame, I&gﬁd, sﬁoka briefly againSt the bill.

Mike Gllmore, ﬁeputy Attorney—béneral asaigned to PUC, in
Tesponse to a question by Sen. Sweeney, explained that any
gain would be purchase price less the tiny initial application
fee. ' '

On request by Sen. Ricks, granta@ibﬁfﬁnénimcus consent, S 1007
will alse be held until Wednesday (Jan,” 30) ‘and then brought
up for vote aleong with & 1005,

DISTRIBUTION OF HORSE BACING BETTING PROCEEDS

dan. Risch explained that this legislation clarifies the
lapguage of Sectien 34-2513, Idaho Cede, which disctributes
horse racing betting proceeds,

Moved by Sen. Ricks, seconded by Sen. Crystal, that RS 10796
ba printed. Motion carried.

RELATING TO INTEREST EARNED ON INVESTMENT OF IDLE MONEYS

Marjorie Ruth Moon, State Treasurer, explained the purpose
of this bill is to allow separate lnvestment by the State
treasurer of funds recsived from the fodaral government if
any federal law, regulation or federal-atate agreement re-
quires such separate inmvestment. It also provides for an
investment administration fee to be charged agalpnst state
funds or accounts (other than Geperal Account) which recelve
investment income from the investments administered by the
State Treasurer.

Moved by Sen. Sweenay, seconded by Sen. Crystal and Sem. Batr,
that RS11040CL be printed. Motion carried.
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RS 11129 DISCLOSURE OF INFORMATION R STATE ¥MPLOYEES

Sen, Anderson explad ned that this legislation will allow
state employeds to disclose informatlon regarding waste in-
stare government to appropriate governmental agencies and
_to the public and will allow those employeas tD be protected
from retaliation by their suparicrs.

MOTION: Hoved by Sen. Peavay, seccndad by SER. Risch thet RS 11129
be grintad Mﬂtion carried

K8 1112%/ APPOINTHENT. éND TERMS GF DIRECTOR ﬁﬂD MEMBERS OF TRARSPOREATION
' =7 BOARD

 Sen. Kiebsrt explained that this iegislation provides that
Transportation Board mewbers shall serve ‘at-the pleasure of
the Governor for a fixed term and also provides that the
Governcr shall: appoint ‘the Director of the Department with-
the advica and consent of the Sénate.

MOTION: Moved by Sen. Batt, ‘geconded by Sen. Swaemey, that RS llizz
‘ " be printed. Mbtion carried Y

Bert Bays, SecLeétary
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MINUTES

RESCURCES AND ENVIFONMENT COMMITTEE

FEBRUARY 1, 1885 Rm 433, 1:30 P.M.

PRESENT

‘ Senator
Crapo

Senator Noh

Senator

Senator Crapo

Senator MNoh

Senator

Ringert

MOTTON

Senstor Noh

Senators Noh, Beitelspacher, Budge, Carison, Chapman, Crapo,
Horsch, Iittle, Peavey, Ringert and Sverdsten. Senator Kiebart
was absent.

Chairman Noh called the meeting to ordsr and asked Senmator Crapo
to report on his efforts of writing a statement of intent to
socanpany 5B 1006 and 8B 1008.

Explained to the Senators they had the final version of the
statenent before them. He said the Attorney General, the

covernor's office, Idsho Power and Senator Peavey had seen a

copy and believes the statement is something all the negotiators

and Senator Peavey can agree with. BSenator Crapo then went throuwgh
the statement pointing out the minor changes that had been made fram
one that had been handed out to the Senators the day hefore.

- (Statement attached)

My suggestion would he to consider the legislation first, SB 1006
and SB 1008, and if the legislation goes out, when it is on the
floor, request the statement of intent be spread upon the pages
of the Joarnal by unanimous consent.

If this is going to be of any use in the future, he believes this
statement of intent should be circulated to the Senators before
the bills are considered on the floor.

Tnat is true and also believe the Resource Committea showld vote
cn it now.

What do you mean by cixculation?

The statement should be circulated to all the Senators. My
point is, when someone has a problem and it arises, and the

 court looks for legislative intent to explain a particular

portion of it, if the legislature didn't consider this material
before they voted on it, then it wouldn't play any role in
shaping their intent. '

Senator Beitelspacher moved the Chairman be instructed to
distribute the legislative statement of intemt that is now
hafore us for § 1008 to all members of the Senate before such
+ime we consider S 1008. (Motion died for lack of a seoond)

Maybe we should vote on the statement first. Perhaps we should
First have a motion to see if the Committee wants to accept
the statement of intent.
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MOTTON

Senator
Peavay

Senater
Ringert

senator Noh

Senstor
Carlson

Senator Noh

MOTTCH

Senator
Crapo

Mo Nelson
1. E.

Senator Crapo moved the senate nasources and Envirorment Comuittee
adont this statement of legislative intent on behalf of the
Copquittee, seconded by Senator Baitelspacher. Motion carried.

I just wonder how mach effect a statement of intent will have
when passed by ane body and not the other and if this really
isn't an exercise in furility. The case law pretty well defines
what the law means. That is my problem. I feel this is extra
baggage that I'm not sure is needed.

T think the record should show that passing the motion ard
acceptance of the statement of intert should not be regarded

a5 addressing anything except what is specifically set out in
this statement of intent. There could very well be other matters
within the bill that are not absolutely crystal clear.

Think that should be well wunderstoeod.

Now that we have accepted this as peing reasonable and mder-
standable, is there sanething more that needs to be done?

I woald ask unanimous consent the Chairman be allowed tO circulate
this to all members of the Senate as soom as possible and that it
15 on the desk of the Semators when the bills are considered,

There were no objections ~ consent was given.

genator Peavey moved and Senator Beltelspacher seconded SB 1008
go out with a do pass recommendation. (Motion carried after a
lengthy discussion. Senators Ringert, Little and Carisen voted
no) .

1 would support the motion but first I would like to ask a few
questions of the negotiators. It is Ty understanding that with
fhe date of October 19B4 which was the cut off date for those
dismissed fram the action to whose rights Idaho Power is
subordinated, that that situation applied regardless of the
status of the minimum stream Flow. Would you address for me the
interplay between those water rights and the minimgm stream flow?

2as T understand your questions, the cantract of the October 25

| agreement comtains a sign-off by the Tdaho Power Company that its

rights are subordinated to actual use as of October 84. In
other words regardless of the statns of that water right relative
+o state law, to neighbors, what other problems they may have, the
Camany rights are. cuberdinated to those rights. Neww inherent

in the discussion to date tas been the assumption that the
nistoric fiow of 4500 is the flow., If that assumption is wrong,
on the downside, that doesn't operate to the detriment of those
particular users. Tn other words if there isn't §00 cfs there
fhat does not affect thelr right. Likewise if there is more

than 600 in the river then that agreement doesn't limit the use
by other people of that either. Those folks are subcrdinated
regardless of what happens wltimately to the stream flow.
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Genator
Crapo

Tom Helson

Senator
Crapo

Tern Nelson

Senator
Crapo

Ton Nelson

Senator
Crapo

Tern Nelson

Senator
Crapo

wonld it be fair to say then-that Idaho Power assumes the risk of
s actual streasm flow below 3900 as far as pricrities of that water?

That is correct to the swisting users.

Can you tell me what would happen in Tdaho law 1f something
nappened, say an earthguake, and the flow actually was less than
1900 or less than the amount these water users could use and still
leave 3900 in the river. What would happen at that point?

s far as any Idaho Power Campany rights would be concerned, the
Flows usually would be immune from any challenge by the Company.
Now the state may develop in the future or may claim they have
now scme right relative to those users, but that is not defined
by or limited by the agreement. So in that case the Power Company
woald watch the river flow go down as would evervbady else, Thers
would be no weapons to which to prevent it as to existing users.

I want to make that clear.

How would Idaho Power purchase water at the present time 1f they
desire to do so?

Tf it is 2 one year lease through the water supply bank that

is handled as a delegation fram the Department of water Resources
+o the Committee of Nine. The Company leases water on a One Year
pasie. If it wants a longer term of use than a year under the
water supply bank, then 1t needs to apply for a change in place
of use, point of diversion and pature of use with the Department
of Water Resources. To the extent that application involves
qore than 50 cfs or I think its 5,000 acre feet, then it requires

legislative approval. Tnat 15 the existing law and of course
this agreement and any of the legislation doesn't attempt TO

change that.

With regard to the portiom of the comtract that says that s
sequent legisiative changes don't dmpinge on the contract.
Would you clarify, what subsequent legislative changes would
do to the status of Idaho Power water right with regard to
changes in the mindirman Flow?

 As the contract and the statute work together, the state could

cbviously increase the minimm £iogw at Morphy anytime they wented.
The Camparty would have no rights involved in that decision. If
the state wanted to reduce that minimm £low below the seascnal
1500 and 5600 it certainly is at likerty to do that. However,
the contractual recognition of the Campany's water rights at

inat level would remain at those levels and therefore the
Companys rights would not follow the minimm £low down in that
ingtance. The comtract would still define it as the seasonal
3900 and 5600.

I noted in the state water plan and thils isn't particularly re-
1ated to Idzho Power but wented o see if you or anyone else,
rawvea different understanding. The state plan calle for a
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Tam Nelson

Senator
Ringert

Tern Nelson

Senator
Ringert

Ton Nelson

separate block of water set aside for thermal cooling develop-

ment and as I understand the proposed changes to the state water
plan, that development would be industrial development under the
DCMI block that has been set aside. Is that your understanding?

T think clearly thermal cooling would be an industrial use.

To me the common understanding of the word, for exarple the way
the Jim Bridger operators reguired water in Wyaming is under an
industrial latitude. Yes, I would think thermal cooling is an
industrial use.

Could vou give us a brief overview of which negotiating party
wanted which points included in this legislation? I would like
to know what the negotiating blocks were.

That would be a fairly extensive endeavor if I did it in any
detail, I will give you an overview and you can ask questions

if you have any particular concerns. You have been at the hear-
ings where the 3300 was arrived at., It was very scientific—

there is 4500 cfs in the river now. The water plan says 3300; half
way is 3900. Scmewhat the same function was followed in winter
flows to get the 5600--the Milner flows, lock at the existing
conditions in the winter the best you can estimate, and then

back out the effect of developing the 600 cfs sumer and you

core cut to approximately the 5600 winter figure.

Who wented the 3900 and 5600?

The Conpany wanted both mumbers higher and the state wented them
lower. I won't want to be understood that there are major and
minor points to that agreement. The whole thing dovetails
together, but cne of the cbvious factors involved was the puklic
interest criteria and that was I think, as I look back onn i,
both the state and power company wanted same element of state
comtrol over the zllocation of that water, If the race was to
the swift, the swift was already afoot and in this situation the
price of cne man's failure is another man's inability to get
started. The way of both the existing and developed applications
anl future uses outside those against scame form of public interest
criteria was I think a mutal desire, The form those criteria
went through, prubably 50 drafts, so to say where anyone of
those five came from, I'm not prepared to even guess. It is
sbvious from where the parties were located, that the stricter
they were the more gpportunity there was to foreclose development
and obviously that was whére the Corpany was coming fram. But
the state wasn't necessarily speaking only for unrestricted
development, so its hard to say where same of those things

come fran. Part of this was kind of a put up or shut up
situaticn on both sides. The Company said it didn't want to

e watermaster: the state said OK, then take yourself totally
out of vestige of any control over the rights that you have
defined.
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Senator
Ringert

Tom Nelson

Senator
Ringert
RS

Tom Nelscn

Senator
Ringert

We said alright, but if you are going to be the watermester

then you get cut and you take care of it. So it was in that
context thet you £ind the adiudicaticon raquirement the thought
being it doesn't meke alot of sense to try and define what's in
the river when you haven't the foggiest idea really of the detalls
of the water uses now going on above Swan Falls. The scope of
adijudicaton within the MoCarran Amendment was simply an effort

to make sure that for plaming purposes the federal grant had to

get involved because you can't plan the river with potentially

large undefined claims that aren't part of the planning process.
T that I think, was a matuel segment. The trust provision was
an idea I think of the state. L seized upon it because it filled
what T saw as a major problem the Company had in this thing
throughout, which waswe could get the state to sign, but how did
we get the state to live up to what they said they would do apd that
was a major problem from our side. The trust provision could get
us around the subordinated versus the subordinatable nature of the
water above minimaun £low. It remains unsubordinated but its held
in trust by the state and it neatly aide~stepped the problen but
i+ left us we think with angther club o use against the state if
it tries to ignore the standard set by the legislaticn. 1 believe
that would be the major elements of the hiil.

Page 4 of the bill, section 42-203D, 2, lines 44-47, specifically
says the"administrative rrocesdings” but it seems same of cur
other sections similar to this specifically mention the right
to judicial review. Would you camment on whether the lack of
that staterent in this particular sentence would (1} preclude

Judicial review (2) if that ;s the case, is that the intent of it?

First, working backwards it was not the intent of the section

to preclude Sudicial review, but T can't tell you without looking
at. the rest of 203 where that right to review exists but I
believe in subsection 6, page 2, in the existing code there is

a right of review which would T think apply to the entirety of
203,

T +nink the cne on page two refers to proceedings under application
ard 203D on page 4 1s review of existing permits, so I just wonder
if we do have that coverage.

As I said, it was not intended to exclude it. My thozght was
secticn 203 in total already has the right of review and the
1701A is the section that creates administrative review, so 1
think you can incorporate it by reference thers even if sub-
section 6 doesn't pick it up.

Just a cament, I wonder why we have to mention in sare places
that judicial review is available under 17018 and not mention it
in others and I just see the opportunity for the court to decline
jurisdiction with a neat little question scmetime because of that.
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Norm Young

Senator
Tominace

Texn Welson

Senntor
Carison

Tom Nelson

Senator
Carlson

Tom Nelson

Senator
Carlson

Tom Nelsan
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4217102, includes a specific allowance for judiciary review. That
particular section a few years ago clarified anytime the Director
made any decision with adverse effect to a water user or citizen
on which there hadn't been a previcus right for a hearing, that
provision would kick in giving the right to an administrative
hearing and judiciary raview. :

- What if in 5 or 10 years the state decides to lower the minirmum

stream flow from 3900, would the state have to compensate Idaho
power for that block of water for the reduction in the minimum
stream flow?

ns I have said, this whole approach is one of planning and the
Cempany's position now is to watch the state to make sure its
planning is aimed at compliance with the mindmum £lcw in the
contract. In your example, then the company would immediately
+0 to court as T see it and attempt to force a change in their
planning process te recognize the contractual right. That would be
in advance hopefully of approval of any new uses. One option in
that sitution would be for the court or the state, or the
legislature to say well, alright, you have a contract bat your
remedy is by campensation and not by stopping the state in its
planning process. The initial attempt as we have explained it
+o the other negotiators would be to force compliance to the
contract and cnly then if we weren't successful in doing that,
weuld we, T think, be entitled to compensation. We would rather
have the water than the money frankly.

Can you define "public interest” for me?

Senator, in Section 203 of Title 42 you find public interest
defined in two places; in local public interest standard in

{a} and the portion of public interest defined by (c). In that
situation, local public interest may be applied under 203A and
the econamic portion of the public interest it will be fownd

in 203C.

Would you illuminate for me, is the ratepayer, Idaho Power
and others in the state of Idaho, is their interest involved
and considersd in this legislation?

Yes. The interest of the ratepayer is addressed in 203C, sub
2, (ii}).

May I interupt, is that the part that says that if you ever
gsell those water rights, the proceeds therefore will go to
the customer?

No. Under (ii) the analysis there is that you lock in (1) at
the benefit of the new use and under (ii} you lock at the

detrimental effects of the new use on electrical rates. 'That
is the other side of the coin. If it is worth "x" dollars to
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have the now use in place to the econamy of the state and it
costs "y" dollars to have that water taken ocut of the river,
then you have o balance "x" and "y." That is where the
ratepaper's interest is addressed as part of the public interest.

What would be the flip side of Senator Tominaga's scenario in case
the state wanted to raise the minimum flow? How would that work
and woild there e any problems?

In a situation where the state raised the minimum flow, the
Camany's subordinated rights would remain at 3900 and 5600.
However, that increase then would make the company the beneficiary
of that increase flow and as I read both what we have as those
minimum flows operate, the company would be a beneficiary of the
higher flow and entitled to protect it or to try and make the
state enforce it if it raiszed the Fflow but at the same time didn'+
put mechanisms in place to really make it work.

When you say “to protect the new higher minimm flow," vyou
aren't saying then that the state couldn't after it had dome that,
relower that to 3900, that would be the state's option, would it
not?

You are right. Anything above the minimum flow the state is
free to do as it likes.

Page 3, line 43, says pexmit or license. My question is:

I am concerned that this language would permit the Director to
impose subordination on & licensed water right that didn't have
that condition on the permit. '

. That is addressed in the last full sentence of sub. 6-——shall not

apply to licenses which have already been issued as the effective
date of this act.

That is not my concern. My concern is that the small hydro
operator who received a permit in 13%0 and that permit doesn't
have a suberdination provision in it and he builds his plant and
gets into operation and here comes the Director and locks at it
and says I probably should have done this while a permit, but

I am going to do it now.

That interpretation is cbviously possible under that language.

What the state wanted was that there are existing permits out

there for hydropower purposes some of which may be unsubordinated.
I think there is only a handful. They wanted the power to go back
and subcrdinate those permits at the time they issue the license.
So they were thinking of the existing situation not what happens in
1880, That interpretation would be possible, but this was the
statse's section and all I added as the last sentence tc make sure
they didn't undo everything we had done with the contract.
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Senator Az 1 said, I will support the hill going to the flpor, but with

Crapo regard to this particular section dealing with essentially im-
pacting the small hydro developments, there are sare inecuities in
the bill to where we ought to at least address the type of
discretion the Dirsctor should have to impoge such restrictions.
It is my understanding there will probably be scre subsecuent
legislation introduced this term to address those issues. 8o
I think we as a cammittese should be aware that there are sone
possible clarifications that need to be attached to that type of
digcretion on part of the Director.

Senator What assurance does the small hydro people have there will be
Little legislation coming to protect them?

Senator Ncoh I presume the dedicated interest of the legislative representatives
of these people.

Senator What happens to this agreement if nothing gets through and the

Peaveay whnole thing blows up? I think thers are scme misconceptions in
certain parts of the state that they are going to be in better
shape than they are now.

Tom Nelson The lawsuits which percipitated the resolution are still pending.
’ I can't give you an idea of what the time will be. Implementation
of the agreament will be scratched and we will go back to war,
50 the prcoblems that led o the pressures to develop the agreement

still exist,
Senator I thought I remembered seeing scape dismissal notices. What portions
Peavey of the lawsuits were dismissed?
Tom Nelson We still have the problem of rights versus people, but to date,

 since the October 25 signing of the agreement we have dismissed
in round mubers 4,000 filings from the suit. It is hard to tell
in pecple because some of them have 10 people on them or you
might have one guy with 10 filings., In texms of filings still
subject to the sult, I would say there are 2500 to 3000, which
is a rough estimate.

Senator Peavey How would you classify the 25007

Tam Nelson Az far as we know they would be undeveloped applicants and
permits. We are in the process of sending out a questionaire to try
and locate those people in that group that are developed or have
made the 1180 investment that we don't know about, By and large
it will be undeveloped applicants and permits. Mostly large
agricuitural because we have dismissed to the extent that we
can the commercial, industrial, municipal, domestic people.

Senator To sumarize it then we really shouldn't have any existing
Peavey irrigators left in a status where they are locked in cambat with

the power canpany.

Tom Nelson That is right. At least as soon as we can f£ind cut sll of the
1180 beneficiaries that will be the case.
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Of course one cf the big auestions is what will future uses ke of
the remaining water.

The group you discussed as being dismissed. They were dismissed
with prejudice is that right?

Yes.
Doas that mean they could not be sued in the future?

The only meaning that has in the context in which that dis-
missal took place is that the power campany is barred fram
ever challenging their water right. Whatever other problems
there are they will continve to sxist, but the power campany iz
barred fram challenging their water right.

Do you have any idea about what guantity of the river that
imvolved in terms of ¢fs as far as the permit holders are
conearned?

The estimates are very rough, Senator because when you are 1ook-
ing at a paper right, scmebody who has pot proved up but has a
filing and it is on the basis of same of thoge filings that we
did the dismissal, you will find you overfile on acreage and
you overfile on amount. So if I was to go back to those pecple
who have been dismissed and tell you what they showed on paper
other than the licenses they had in, I would have a vastly over
stated amount. We have gone back through to try and determine
from the basis of acreage involved on the people we know are
and then use a depletion hased on the acreage and I come cut in
the vicinity of 1,000 cfs, but that is really a rough ramber
because there are about three assumptions to even get that close.
If you used the diversion numbers you could be talking about
10,000 to 15,000 to 20,000 cfs.

That is the part I don't have clear in my mind. I am wondering if
there is really any free water in that river and if we haven't
vused it all up in terms of permits. I recognize when a person
seeks a water permit it is for "x“ volume of water and rather

we use it for two months during the year or 10 months, we still
have the permit and right to that quantity of water. I Just am
trying to get clear in my mind if there really is any excess water
in the river.

That is one of the "ifs"—if our analysis was right that there
was 4500 in the river. In other words 1f you repeated 1961 and
1983, the low flow of the river at Murphy gaugs would be 4500,

1f that assurptian is correct, then the conclusion is that all
current developrent has been reflected in the river. In other
words, we have now felt the effect of all that development. I

am convinced from my conservations with experts in the Department
and experts that we have and experts that other pecople have hired,
that that is a supportable conclusicn. If that is right, there
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is 600 cfs in the river and that 1,000 cfs that we dismissed,

if my number is right, is the 1,000 ofs that took it from 5500 +o
4500. S0 they are already in the river; they have alrsady been
felt. 'he impact has been measured and the vses accounted for,

We have done some intensive ressarch into the nmurber of ofs in
the Snake. The USGS maintaing there are 6,056 ofs in the river.
This is the average and what we should be considering so ocur
contention is we ave not starting from a valid point—there needs
to be consideration of the 6,056 cfs as the averasge flow for

the past 23 years.

5o that no one gets confused about the 6,065 ofs. I you take
June 27 of every year for the last 23 years you mey very well come
to a muber like 6,056, but the USGS who runs the gauging

station at Murphy recorded a flow on June 27, 1981 of 4,530 cfs,
So what we ave talking about here is a minimm flow. You don't
swim in average depth rivers, camercial fish don't live in average
depth rivers. This is a critical pericd plarming mechanism. vou
lock at the worse case and say, what can we accept in that river
on the worse day that we can foresee we will have. That day to
date hag been 4330; not 6,065. If you want to go to an average
mmber, then admitably it will be much higher, but your exposure
to flows an acceptable limit will be mach greater.

PROVIDE THE DIRECTOR OF THE DEPARIMENT OF WATER RESCURCES
SHALL HAVE POWER TO PROMILGATE RULES & REGULATIONS AND
SUSPENG IGSUANCE OR FURTHER ACTION N DERMITS OR APPLICATIONS

Senator Budge moved and Senator Beitelspacher seconded SB
1006 go cut with a do pass recammendation. Motion carried.
Senators Ringert, Little and Carlsen voted no.

There being no further business before the camittee, the
meating adjourned.

ot Wbl

Bev Mullins, CSecretary -
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would remove

most defendants

By SUSAN GALLAGHER
Asspclated Press

Most of the 7,500 defendants in
idzho Power Ca’s Swan Falls
tmwsuit would be dropped from
the case under a bill an Idzho
House commitiee endersed on
“Thursday.

But the measure, which mir-
rors an Idaho Power contract the
governor refused to sipn last

- year, was sent to the House floor
with anly a narrow endorsement.

The bill could be “strychnine
with a little bit of sugarcoating,”
said Rep. Lyman Winchester,
R-Kuna, one of the legisiators
who wanted to delay action. )

Rep. Patricla  MeDermott,
D-Pocatello, said waler users
mired in uncertainly ‘over the
Swan Falls water-rights contro-
versy deserve relief.

She said before the vote by the
House State Affairs Commitiee
that the legislation simply will
narTow the Swan Falls issue.
Long-term studies and other ac-
tion on the controversy won't be

recluded, shie said.

The legislation stems from the
tawsult Idaho Power filed last
year to defend the utility’s water
rights against demands of jrriga-
tors and other Snake River water
uzers upstream from Swan Falls
Dant. :

The suit arese after the Idaho
Supreme Court ruled Idaho
Power has Snake River water
rights and is entitled Lo defend

~ them,

A contract drawn up beiween
ldaho Power and the state last
year would have removed most af

ihe 7,500 defendants from the 2uii.

But Gov. John Evans refused to
sign it after constitutiona! issues
were raised,

Testimany on the legisiation ad-
vocated by Idaho Power won sup-
port from water users before the
cammittee's votz, The Idaho Citi-
zens  Coalition, & consumers'
group, announced that lts objec-
tions to the handling of the Swan

JR———

Falls issue will be discussed at a

news conference today,
Attorney General Jim Jones

told the commitige that he ques-

tions the legisiution's true infent,

e said & court order spelling out
obligations of Idaho Power and
other water users in a settlement
would be better than legislation.

“You'd have the power
company’s John Henry right
there on the dotted line. "
Jones said,

The legislation is vague, doesn’t
[:ainﬂ Idaho Power adequately and
is sure io be challienged in court,
he gaid,

But irrigator Derrell Savage
supported the bill, “recognizing
maybe it lsn't the whole plece of
cake needed to straighten vut the
water mess the state is in.” Sav-
ape is a farmer wha manages the
Bell Rapids Murtual [rrigation Dis-
frict in south-central Idaho. -

He sald thousands of water
users cannot be expected to re-
main in limbo for the years it
would take to reselve the entire
Swan Falls issue in court.

Savage called for the state 10
develap & comprehensive water-
management plan.

“The way we're going, we'll. be
20 yeats in court,”’ Savage said,
*and my kid will be saying, ‘Dad,
where were you when all this was
going on?' "’

The bill, which advances to the
House floor, is, the second piece of
Swaun Fails legisiation to ciear a
hurdle this week. Under normal
procedures, the Swan Fallg bill
would come up for a Iinal vole
next week.

The other, unveiled by Jones
and the govermor, would place
ldeho Power's water demand for
hydroelectric generation beneaih
ithe needs of ather Snake River
users. That bil] was won a ¢our-
tesy introduciion and whl be can-
sidered later by the House Re-
sourceg and Conservation Com-
mittee.

[ ——
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prepaced by the Senats Resources and Environment Committes i
Februsry 1, 1985

I, INTRODUCTORY STATEMENT.

Beginning in approximately 1377, = significant controvarsy
arose betwesn Idaho Power Company and certain othex water users
in the Skats of Idahc over the extent of Tdaho Power Company's
watasr rights 2t the Swan Falls Dam. Ultimataly litigation was
inatituted against numerous water users by Idaho Power Company
£o clarify the status of the disputed water rights. Both tha
Governor and the Attorney General of the Stats of Idaho becane
extensively involved in attempts to resolve this dispute. In
1981 and 1884, in two separats legislative sagsions, the Idaho
Legislaturs also grappled with *he controvarsy unsuccessfinlly.
At issue was whether the water rights of Idaho Power Company
should be subordinated to Zuture appropriators to encourage -
furthar development of agricultoral uses, domestic, commercial,
municipal or industrial (DCHI} uses, or othar uses which would
be benaficial te Idaho.
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Ultimataly, in October, 13984, an Agreement was reachad
hetween the Govarnor of the State of Idaho, the Aktorney
General of the State of Idaho and Idaho Powar Company which
resolved the controversy. The agreement reguired lsgislative
action end was made contingent upon passage by the Idaho 3tate
Legiaslature of certain legislation which was referanged in the
agreement, This bill, Senate Bill 1008, ig the centerplace of
the legislation which is contemplated by the agreement.

II. BSTATEMENT OF PURPOSE.

Thig legislation is intended to resolve conflicts averx
whethar an exzlsting water right for power is subordinaced. The
legislation resolves these conflicts by defining the nature of
such water rights. It is also intended to assure that water is
availabla for development in Idaho and to provide a baslis for
reallocation of water for futura davelopment. 1t recognizes
that Idaho's population and commercial and industrial expansicn
as well as Idaho's agricultural neseds will require an assured
amount of water.




The legialation also clarifies the authority of the Idahe
nepartment of Water Resources to subordinate future hydropower
wa=er rights, Finally, the legislation i1z an asgertion by the
Legislature af the State of Idaho of its authority to limit and
ragulate the use of water for power purposas,.

117. SRCTION BY SECTION ANALYSIS.

A, SECTION 1. (AMERDING SECTION 43-203 OF TEER IDAXHO
o CODE.)

Section 1 amands Ssction 42-203 of the Tdaho Code by
ranumbering the sestion to be Section 42-203A and adding rnew
notice reguirements for applicatlons to divert in excess of tan
{10) o.f.8, or one thousand {1,000) acre feet of water, Notice
»f such applications must be publishead statewlds, oncs per week
for two consecubtive weaks. Section 1 also provides a mechanism
by which persons interested in being notified of any proposoed
diversions may request in writing o be notified BY the
Department of Water Reaopurces. BSuch requests may apecify any
class of notices of application, Persons making such requests
must pay annual mailing fees to be established by the
Department of Water Resources.

B, SECTION 2. (ADDING A NEW SECTION TO CEAPTER 2, TITLE
42, IDAHO CODE,]

Section 2 adds a new seckion bo Chaptar 2 of Title 42
of the Idaho Cods *+o be designated as Section 42-2038, Idaho
Code. This legislation is an exercise of the State's authority
under the 1928 Amendment to Article XV, Sectiecn 3 of ths Idaho
Constitution ©o Limit and regulata the usze of watar for power
purposes. The section respressnts a specific legislative
finding that it is in the public interest of the State of 1daho
to assurs that the State has the powser to regulate and limit
tha uaa of water for power purposas Lo as3ure an adeguata
supply of water for future beneficial upstream uses. IL also
represents a Lesgislative protection of the rights off a user of
water for pawer purposes (1) against depletion to tha extent of
a2 minimum flow established by State action; and (2) to the
continued use of water avallabla above tha minimum flow subject
to raallocation to future uses acquired pursuant to State law.
The water right for power purposas ghall not be mubject to
deplation up to the amount of the minimam flow as defined by
any applicable contract with the Stata. As gpplied to the Swan
Falls Agreement, the existing minimum stream flow at the Hurphy
U.5.G.8, gaging station is racommended for changs to seagonal

ad




flows of 3,800 ¢.£.,8, and 5,600 c.Z.8. The Agraement
.recognizes Idzho Power Cempany's rlghts as unsubordinsted up to
the amount of those flows. While the SBtata may later change
the minimum £lows, the racognition of the natures of thea
company's rights will not change, Valid subordinmation
conditions governing any existing hydropowsr rights are not
modified or removed by this legislation,

Te ascomplish the balancing of these potentially competing
interests, this sectlon astablisghes a trust in which title to
certain specified water righes will be held. The trust
partaing o water rights for power purpeses which are in sxcsss
of minimum stream flows satablished by state action. The tern
"shate action®™ refers only to action by the Idaho Departmant of
Water Resources in compliance with all applicable law, and/ar
" the astablishment of minimum strean flows in the State Water
Blan by the Idaho Water Rescurce Board, both of which actions
ara subject to ratification, modification or rejection by the
Idaho 8tate Legislature. To the extent of tha astablishad
mininum flows and any right recegnized by contract, such water
rights for power purposes remain unsubordinated ko all uses,
The amount of water or water rights held in the trust iz t+hus
keyed to the maintenance of the established minimum strean
flows rather than any estimates of how much water may be
available above such minimum flows, Aany porticn of such water
rights above the established minimum flows will be held in
trust by the State of Idaho, by and through the Governor of the
Stats of Idaho. This trust will hold these water rights for
the benefit of the power user go long as they are not
appropriated as provided by law by future upatream beneficial
usars. 'The trust aleso oparates, however, for the use and
benefit of the psople of the Btate of Idaho, to assure that
water is made available for appropriation by future upstream
users who satisfy the criteria of Idaho law for reallocation of
the water rights heid in the trust. HNo person to whom trust
waters ares reallocated shall be required to pay compenszation %o
any party, other than appropriate administrative faas
egtablished by the director for processing of the reallocsation,

The gqovernor i3 glven specific authority te enter into
agreements with power users to deflne applicable minimupm astream
£lowg in accord with the terms of this section. These
contracts must be ratified by the Idaho State Legislature,

Thus, sxisting hydropower rights which have not baen
effectivaly subordinated shall not be =subject to depletion
below any applicable minimum flows established by the Statia.
Hydropowsr rights in excess of such flows will be hald in trust

-3~

o

l
[ i

i
t
H
1
i
tu
*
i

PN S,




by the State and are subiect to subordination to, and Lo
depletion by lawful benseficial usez. In addition, Lf the
hoider of sich a hydropowsr right enters into an agresmant with
rha Skate defining the extent of its hydropowe: right, ths
right will remain ungubordinated to the axtent provided by the
Agreemsnt. Such agreements must be ratifisd by law, and
rabification of one such agresment ig conferred by this section.

The Dirscter of the Departhent of Water Resources 18
empovared as to all future licenses to subordinate the rights
granted in elther a permit or 2 license to subSeguent upstrean
beneficial depleticnary uses, to assure the availability of
water for such uses, The dlrector also shall have the
mutherity ko limip permits or licenses for power purposes to =
specific tsrnm,

s applied to the agreemsnt between Idaho Power Company,
the Governor and the Attorney General, this f£rust arrangement
rasults in the State of Idaho posmessing legal title to all
watar rights previously claimed by Idahe Powsr Company abovs
the agresd minimum stream £lows and Idaho Power Conpany bolds
equitabla title to thosa wakter rights subject to the trust.
The daho Department of Water Resources is the entlty whiech
makes the determination of whether watexr is to ba reallocated
Erom the trust under ths criteria of Sechion 42-203C and in
compliance with the State Water Plan. The Company's rights may
be asserted by the state, as trustes, and by Idaha Pawer
Company, 28 beneficlary of the trust and as the user of the
watar right, Idaho Power Company is not tha Bole beneficiary
of tha trust, howevar. Future appropriators, as persons on
whose behalf the trust waters are held, may seek to appropriate
the trust waters in confprmance with State law. The State acts
ag truskes in their behalf 2s well. At such time &s a furture
appropriator is granted a water right in the trust watsrs,
Idaho Power Company's rights in such appropriated waker become
subordinatad, o

¢, SECTION 3. (ADDING A NEW BSECTION TO CHAPTER 2, TITLE
© 42, IDARD CODE,)

1, Saction 3 adds a new section to Chapter 2 of Title
42 of the Idaho Code to be designated as Section 42~203C, Idaho
Coda. This section specifies the criteria which must ba met to
appropriate waters which are subject to the trust setablished
in Segtion 2., This section contemplat=s a three-step analysis
23 to appropriations of water from the trust established in
Section 2@




Pirst, the proposed use must bes evaluated under the
criteria presently existing in section 42-203a, including
lLocal publis intearzest. (Benate Bill 1008 does not ‘
advarsely sffect the use of existing local public interest
criveria. Reviaw of these fagtors is separate from the
new factors added by the bill in Saction 42-203C.)

Becond, (€ “he proposed use mesbs theme critaria,
there must be & determination of whether the proposed usé
would "signiflcantly reduce® the amount of water avallable
to the power user whoss rights are owned by the trust. IE
a significant reduction {g not found, then the application
ahould be granted.

Third, 1f a sigrificant reductien ig found, then the
proposed use must be evaluated in terms of the criteria
statad in Subsection 42-203C(2). The f£ipding of a
significant rednction does not infer that any pertion of
the trust wataers should not be developed. 8uch a finding
simply results in the necessity of svaluating the proposad
uge according to the terms of the criteria skated in
Subsection 42-203C(2). Thesa criteria focus on the
banefits of the proposed use to tha states and local
economy, the impack on electric utility rates, the
promation of the family farming tradition, and the
promotion of full economic and multiple use davelopment of
Idaho's watzr resources, The fifth ¢riteria sets a cap on
agricultural developmant above the Murphy Guage,

Subsection 42-203C{2) (b) eclarifies that the burdsn of
proof in establishing that any of thase criteria would prevent
granting of the application lg upon the proteatant, Thisa
subsection was included to implemant the zpecific legislativs
intent that the adminiastrative burdens of maseting the new
critaria would not block future development.

None of the factors in Subssction 42-203C(2) are to be
given greater waight than any other by the director {n
determining whether to allow future benzficial uge of the &trust
waters., Thia provieion represents legislative intent that the
consideration of the family farming tradition, hydropowsr use,
domestic, commercial, municipal and indus®rial uses, or cther
multipla use developments are sach to ba given aqual
congideration in the reallocation procsess. It is the intent
that cotherwigse qualified water uses which promeote the family
farming tradition or crsate jobs should be recognized as
esBential to the economy of the Stare of Idaho,




The criterla idesntified in Subsection 42-203C(2) are
intended solely to guide the director of the Idahe Department
of Water Reaources in determining whether a proposed use has
greater net bensfits to the State than the existing hydropowar
use. The criteris identify those factors o ba considered in
making this deternmination, Propomed usmea for domeseic,
commercial, municipal or induetrial purposes and the like ars
not intended to receive less weight in the evaluation procass
gimply begause they are not mentionsd specifically in the
critscia, WNor 18 it intended that these uses be snbject to ths
family farming standard contained In Subsection 42-203C{(2) {11y,
or the agricultural cap contained in Subgecktion A2-203012) (v,
In such gircumetances only the criteria relevant to the
propesed use and its impackt on hydropower would bas pertinent.

The legislation also specifically ties the appropriation
of water from the &trust to conformance with "staks law* and not
to the new public interest criteria. This provides flesibility
to the state in tha future to change the iaw if it becomes
necessary, without modifying the operation of the truse
provisionsg, Thus, State water policy is not frozen by this
leginlation,

D. SECTION 4., (ADDING A NEW SECTION TO CHAPTER 2, TITLE
T 42, IDAHG CODE.)

Section 4 adds a new secilon to Chapter 2 of Title 42
of tha Idaho Code to be designated as Section 42-203D, Idaho
Code. This section provides that the Idaho Department of Water
Resources shall review all water permits issned by it prior to
the effective date of this act: provided, however, that permits
having been put to beneficial use prior to July 1, 1985 ara
exempt. These permits are to be reviswed to assura that they
comply with the requirements of this act. The dirsctor is
avthorized to either cancel the permits or subject them to new
congitions.

%,  BECTION 3,

Bection 5 clarifies that this act does not modify,
amend or repeal and exisring interstate compact.

P.  SECTION 6.
S8ection 6 declares the provisions of thias act to be

aevarable in the event that any portion thereof iz declarad to
be invalld or unenforceabl=,
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PREZSENT: All committee members were present except Sen. Kiebert.
Chairman Yarbrough called the meeting to order. - - o -

Moved by Sen. Budge, seconded by Sen. Batt, that the minutes
of the previous meeting be accepted as written. Motion carried,
~ . P

RULES AND REGULATTIONS -

Sen. Budge reported that he and Sen. Kieberc had reviewed the
rules and regulations pertaining to the Public Utilities
Commission and found no prohlems with them

MOTION: Moved by Sen,_Budge, saconded by San. Peavey, that the repart
be accepted. Motion carried - S .

s 1027 MULTIPLE CUSTODEANS‘OF:STATE'S TIME DEPOSITS

Marioris Ruth‘Mﬁcn; State Treasﬁrer,“expléined that this legis-~
lation elarifies two sections &f the ' Idaho Code involvidg the
duties of the State, Treasurer aa ‘custodizn of the momey and
securities held by the State. Presently the State Treasurer

is the custodian for all state money, bonds, debentured and
other securitiés and' must- appcint additional or multiple
custodians,” - If deposits -are’'set {ip in the names of different
combinations of offictal’ custodiaus, ‘@dch  dombination has- separate
FDIC or FSLIC.insurance. Larely the FDIC reinterpreted their
rule to say that the different combinations of custodiane are
insured separately 1f the state law requires multiple cus-—
todians to appear.on deposit accounts. She feels Idaho's

law already does this but not in mo many words. To erase.any
doubt and to make sure that she gets all the insurance posaible
on the state's time deposits, this bill requires miltiple
custodians where their appointment by the State Treasurar would
increase the federal deposit insurance om the state's time
deposits. - The bill spells out specifically a thing rhat is
already being- dona s0. that. there. i8: no: doubt in anybody 5

m;nd, especially the feds, . . ‘ R

MOTTION: Muved by Sen. Batt, seconded by Sen. Swaeney, that § 1027 be

sent out. of committee with a "do pass” fecommendation. Motien
carried.

$ 1037 RELATING TO INTEREST'EARNED ON TDLE MONEYS

Marjorie Ruth Moon, State Treasurer, explained that this legis—
lation deals with the investment of so~called idle momeys and
provides for separate investment by the State Treaasurer of
funds received from the federal, government if any federal law,
regulation or federal-state. .agreement .requires separate.in-
vestment. She added that the language covering .this provision -
is on page 2, lines 15-19 of § 1037. The second part of this
bill covers another problem resulting from more and more state
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enritles reguesting their own intersst from investments. This
lagiglarion would take care of the cost and werkload required
of the State Treasurer's office when those accounts are in-
vested separately. She stated that the fee 1is small (.02% per
month of the average daily balance) but it would cover costs
that are Increasing. ' In r&sponsa to quastions, she ddded that
the general fund supports ber budget; and if she can collect
this fee from the individual agencies, 1t will in fact help

the general fund,

CHMOTION: Moved by Sen. Sweeney, secounded by Sen. Peavey, that S 1037 be
aent_cun,wigh:a_fﬁo‘pgsa“vrecommendatiqn:,_Mgtiqnlcarxied.

S~

Choe

 GUBERNATORIAL APEOINTMENT
‘Brian Wardle‘d Commisslon of the Bliné

The committe& discussed the problems of the two opposing camps
involved in the confirmation of rhis appointment. SHen. Batt
reported that he and Sen, Crystal had visited with the Governor
and that he, alsp, wants to solve this problem. The commlttee
further discussed the makeup of the Commisgion and the possible
solution of expanding the Commission with representatives from
each camp, or possibly with som&one ‘who belongs to neither side
inagmuch ag: the twe sides ‘geem to 'be irreconcilably split.

-

Sen. Bate suggested the' appointmant be heid in committee wntil’

next Monday (Feb. 4) so a soluricn might be reached. There was

a questlon as to whether or not that would ke sufficient time.
UNANTMOUS ' - : :
CONSENT  On request of- Sen. Ricks, granted by unanimcus consent thls

appointment will'‘be Weld din 'committee until some future date

a8 determined by the Chafrman. Sen. Batt thoughr it should

be schedulad far enough ahead tc be prepared. o

1005 °  SWAN FALLS AGREEMENT RECOGNIZED (FINAL COHSIDEBATION)

MOTICN: Moved by Sen. Peavey, seconded by Sen. Budge, that $ 1005 be sent
out of committee with a "do pass" recommendation.

SUBRSTITUTE - ) ' '
MOTTICH: Moved by Sen. Ricks, secanded by Sen. Crystal, that ) 1005 be
- held in committee at least until the next meeting

Sen. Ricks stated he 'is ardill troubled about some of the aspects
of this hill; and 4f voted on today, he will have to vote against
it, Ar the request of the Chalrman, Sen. Peavey, a member of
the Senate Resources Commireee, reported on the companion bills
that are a part of this legislation, stating that the House had
sent the adjudication bill out today with a "do pass" recom—
mendation and that the Senate Resources’ Committee had. sent out
their two bills with a "do paas" recommendation. ~Sen; Crystal
felt that at this poiat if this legislation could be held at
least another meeting that he could probably vote for it; bur

if today, he would have toavoté'against it.

o
[
2 1]

Lp Ty

VYOTE ON

SUBSTLITUTE After a voice vote, the Chairman requested a roll call vore

MOTTION on the substitute motion to hold § 1005 until next meeting.
Voting AYE: Senators Cryatal, Ricks and Batt. Voting NO:
Senators Yarbrough, Budge, Riach, Psavey and Sweeney. “{Absent:
Sen. Kiekert) Motien failed 3-5.

4
=T
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VOTE ON
ORIGINAL
MOTION

§ 1007
MOTION:

MOTION:

MOTTON:

RS 11260

RS11274C1

MOTTON:

Ll

After a voice vote on the ordginel motlon to send § 1005 out
with a "'do pass” . recommendation, the Chairman declared the
motion carried.

A
7

WATER RIGHT SALE, GAIN TO RATEPAYER (FENAL‘GDNSIDERATTON)

Hovad by Sen, Peavey, seconded by Sen. Budge, ‘thar § lDQ? be
sent out of committee with a "do pass’ recammandation "Motion
carried.

/

At this time, Sen.Batt reported that they are progressing on

~their study of § 1021 vwhich vrelatea to the retirement eligibility

age and the refinement of the 80/90 rule. He added that Robert
Venn, Directorof the'Retirement System, has haen extremely
cooperative in providing infermation.

GUBERNATORIAL APPOTNTMENTS -~ °

Lhairman Yarbrough called aﬁteﬁtiohxéﬁ'tﬁé‘écﬁmittéé-ﬁeﬁﬁars to
the 1ist of gubernatorial appointees and asked for their decision
on appearance before the committee of certain of the nominees.

Moved by Sen. Ricks, secanded by Sen. Sweeney, that the appoint-
ment of Sen. Willlam Ringert to the State Building Auvthority be
sent cut of committea wicth a "do confirm'" recommendation.

Motion carried.

Moved by Sen. Risch, seconded by Sen. Ricks, that the appointment
of Russell Westerberg to the Horse Racing Commission be sent out
of committee with a "do confirm". recommendation. Moticn carried.

It was decided by the members that in addition to those already
scheduled that Emery Eedlund (Tax Appeals Board)}, Rep. Paul
¥eaton (Endowment Fund Investment Board), Perry Swisher (PUC)
and George Millar (Endowment Fund Investment Board) be asked

to appear befarse the committee.

ENDORSEMENT CF CANDIDATES BY PARTY CONVENTIONS FOR PRIMARIES

Sen, Batt was explaining this legislation when it was discovered
thera was an error on page 1, starting with line 13, as it
pertained to dates of the state conventions. RS 11260 was
returned to Sen. Batt for necessary corrections.

REPCRT OF PERSONNEL COMMISSION AND GOVERNOR REGARDING
COMPENSATION FOR STATE EMPLOYEES

Sen. Ratt explained that this proposed Concurrent Resolution
is to act upon the report of the Idaho Personnel Commission
and the Governer regarding the compensation for state
employees.

Moved by Sen. Risch, seconded by Sen. Budge, that R§11274C1
be introgduced. Motlon carried.
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RS1126%2 QOMPENSATTION - SENATE EMPLOYEES

Sen. Risch explained that this preposed.; Senate Resolution is
to increase the salaries of Senate Pages and Messengaers by

81 a day in order to conform with: the salaries paid te

: 1 3 House Pages and Messengers. This Resolurion supersedes SR 101,
' but the onky change made is that of the increase for Pages

and Masséﬁéars which will be ratroactiva fo. the start of this
gezaiony o : ‘ e :

MOTION: Moved by Sen. Budpge, zeconded by Sen. Sweeney, that RSllZéZ
be prinred. Motion carried.

:
£

o

o

Meeting adjourned at. 3:59 pm. v -

H - | ' b
! . C e CTNALTER H. YARBRDU7§ Chairm&n
; T v

Bert Bays, Secretary

L B
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TIME:
PLACE:
PRESENT:

GUESTS:

MOTION:

MOTION:

MINUTES

RESGURCE%AAND CORSERVATTON COMMITTER

February 1, 1985

1:16 PH

Roem 412 - STATEHOUSE

AlL members present

Mr. Kepneth Duan, Director, Department of Water Resourees; Dr. Dick
Gardner, Depariment of Fipuneial Mansgement; Mr, Howard Penke, Artorney;
Mr. Sherl Chapman, Idaho Water Users Assoeisrlion] and Mr, Kennaph
MeClure, atcorney.

Chairman Chatburn called the meeting to ovder,

Representative Surton moved and Hepresentative Edwards seconded thac
the Minures of January 29, 1983 be approved.

MOTLON CARRIED,

ADJUDICATTION OF SKAKE RIVER HASIN

Repregentarive Wood asked for & point of clarlficacion dlrezted to
Mr. Dunn. GShe stated that 1n the testimeny glven at the Public Heating
by Mr, Steware, there waas quastion as to what would happen wlth the
water rights of the people who had not filed up to the datz that has
been set for the deadline this year. 5he said it was her understanding
they would lose their water tights.

’

Mr. Dunn answered that as it stands right now, that wes correct. Ir is
subject to forfaiture; howsver, there s legislarion prepared that has
not been submitfed pending what happens with the adjudication bill,

It will increase the filing faw for water rights and remova the July 1,
1985 date and merely says a late ciaim would have a fea, The present
fee 13 $200 and it has baen proposed to raise 1t fo $400.

Representative Litrle moved that H 70 be held In committee and saconded
by Representative Winchestsar.

Repreassntative Little cormented that this weuld not he to kill the RiLL
but that there {5 4 need for more information. That HOR 16 clearly
stated that 1s the cane - Lf the rights can be negotisted - £ will
enst ten percent of what L1t would be if done in the courts. There ig

@ question on what has te ba done with the MeCarren Amendment and

how far adjudication will have to be on the Snake River Basin - whethar
the Boise, Clearwater, Weiser and Lemhi Rivers are included or just ad-
judicatad down to Swan Falls or Murphy.

Reprasentative Winchester also stated it was not hls intention ro try

ta stop H 70 from proeeeding throwgh this session; however, he hag

been in centact with his comatiutenzs in the five diptricts that the

Bolse project serves from hers to Adrisn whick have gone through adiudica-
tion, If negotiations can be opened up as has bawn dene with thae

Indlan tribeg,the same courtegy cam ba extendad to the river ByStems

wha have gone through an adjudileation process.

Representative ¥dwards asked if amyone could answer the questlon “if
we tan adjudicate azm needed and net involve the other rivers thar
have plready been adjediczrad?®

Mr. Dunn #nswered that, no, it camnot be said that they will he ex-
ampted because the raguirementzs are not known From the fedaral govern-
mant and the Indisns. If the McCarrao Amcndment 1B applied, 1t has




SUBRSTITUTE:
MOTTON

AMENDED:
HMOTION

MOTION:
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Page 2

to be satiafactoery te those parties. 1f che rivers in gquestion are
not sdjudicated, they may very well say - 4t does not meet their needa.

Representative Edwards then made refervence to "List in order of prei-
srence.” She asksd if adiudication cuuld ba atarced &t the upper Sneke
and work down sz 12 needed to Teach the gquantiey required:ta.satdafy
the ripghts,

Wr. Dumn engverad, “Yes, but that alse is asccompiishad rhrough nego~
tistion.” He said they would not include eny more then'they had ©o
includa. ' . ' o ’ :

Representarive Batemsn meved Representative Johneon ssconded that
H 70 be sent to the fiser with a DO PASS"™ recommehdarion.

Mp. Funke zaid it .was up to & federal judge to datermine whecher

the Bolse, Lemhi, Clearwatsr and other rivers in guestion are adjudi-
cated angd whacher that is in the atéps to satlsfy the Melarren
Amendmant. ' They are proposisg rhat to eliminars that open question,

* it is pasaible to sit down with the tribes and other fedesral intevests

and deal with those weter vights. After thar is sccowmplished, there
{5 no nesd for gensral stresm adjudication. The water tights arve
measured and mre put in place without going to total stream adjodica-
tion. The dimsgrasment is that the Indiamns want atl nf the rivers
tneluded;and if a settiement can be reached threwgh negotiation, a
confrontation ar the federal level will be avoided. ¥r. Funke felt

H 70 ghould be pasaed as well as HCR b,

Cheirman Chatburn teld the commirtes he hag a new reaolucion, In
order to eliminate confusion, it is the intentlon ef the chair that
{f R 70 can be acted upon, they will take action on HCR 16. The
commlrtes will fhan discusa the new resolutlea te ses if dc is nasded
ag well’ R

Representatlive Winchester ﬁoved and RePregentative Sutton seconded
that H 78 be held until Tuesday, February 5, 1283,

Chairman Chatburn velinquished the chair to Vice-Chalrman Winchester
after Represeatative Edward's requast that he volan his oplnion re—
garding H 70. Representative Chatburn then addrassed the committes,
remarking thet they have been -told the Payette and ZLemhi having been
adjudicated, largely at stats axpense, would not be charged. They .
¢ould plug ip when it comes toc that point. The State¢ment of Purpose
of H 70 atates "...This adjudicaeion would inelude all triburtary
regions above Murphy Gage and @5 much of the remaindaer of the basin
as is neceasary to ohtain U. §. conssnt to inglude all federal
claime in the adjudication undar tha terms of the McCarran Amend-
ment." In his opiafon, thar elearly indicsted that not anything moze
ba done than is entirsly necessary to qualify under the MecCarran
Amendment.. They could, 1f they po desire 3s a committee, have the
Statement af Purpuse incorporatad In the Journal of Proceedings,
along with the bill. He saild he hoped the commitres could report
the bill #o the floor with a "DO PASS'" recommandstion. If scmething
comus up Lhat nmeds attention on the legiglation, it could hs held
et the calendar.

AMENDED MOTION FAILED.

SUBSTITUTION MOTLON PASSED. There was a Roll C2ll vete request -
14 AYE AMD & NAY, {Chatburn, Stoicheff, Bateman, St=nger, FchoHawk,
Dewey, Jehnson, linford, Hawkins, Duffin, , Jones, Hanssn, Wood and

Stucki voting "AYE." Winchester, Little, Edwards, Sutton, Haagensor
and Brackett "NAY.")

Representative Winchester moved and Representative EchoHawk seconded
chat HOR 16 go the floor with a "DO PASE" tecommendation.

MOTION CARRIED.

ialghs STV - 4 Y
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Representative Wood moved dad Bepresentacive Linford seconded chat
8 71 be ment to the floor witk a "DO PASE" recowmendation.

MOTION CARRIED.

Chairman Chatburn refsrred to 3enate Bills 10068 2nd 1008 and esked
Mr, Chapmen to address the committes regarding then.

Mr., Chapman said thet § 1008 relatas to the authorizaticn of the
pepartmzent of Water Remsources to put & wmoritorium om ilssuvance of
water right permits or applications ap neceasary to protect the
existing vested right and allews the department to davelop the
tules and regulaviong that are nNecessary to implement the public
interest e¢ritsris cthat La in § 1D08. B 1008 really is the bottou
line for the Swean Fallm ssttlement and provides for the Crust

of the nev minimum gtrepm flow and the new publis intersst criteriz -

which takes intd account eesnomic fagtors in the lzsusnce of new
water rights for the remaining wabters held in grest by the state
of Tdaho after the sattlement.

There being no fuvrther husinsms to come befora the committee, it
adjourned at 21335 P,

7/ LT

VARD CHATBURN LHAIRMAN

Lin&\“ﬂﬂgEtadt, Sccreti{y
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EXCUSED:

GUESTS:

HOTTON:

& 1405

MINUTES

RESQURCES AND CONSERVATION COMMITTEE

February 11, 1985

2:530 M

Reom 412 ~ Statehousa

£11 membare pvcseﬁt eXeept!
Repradcontatives Wood and Stuckd

Mr, Pat Costello, attorney, Office of the Goveérmor; Wr. Par Kole,
attornay, Qffice of Artarney Gemeral; Mr. Rob Holland, Idahe Water
Users Association; Mr. Fred Stewart; Ms. Helen Chenowsth, copsule-—
ant, small hydro; Mr. Tom Helsen, attorney, Idaho Powar Company;
and Mr. John Habeh, Ideho Farm Borezu.

Chalramen Chatburn called the meeting fo arder.

Representative Sutron moved and Representative Bdwards seconded
that the Minutes of February 7, 1985, be approved,

HOTION CARRIED,

Hr. Costello told the committee this proposed legislation detetmines
that thz Swan Falls agreement eptered into by the Governor, Artarney
General and Idaho Power Company on October 25, 1984, 1a in the publie
interest. It alec Tevokes the PUC's jurisdierlon to reach a contrary
finding, ’

s
Mr. Stewart mpoke ageinst § 1005. He explained this is the bill
the legielature declaras whather oT Tot the agreement is accapted,
All of the ather billy are mandatory te it. He dimtributed {Abtach-
ment #1) a copy of ECR 48 passed in 1978. The secended handout
(Actachment #2) was disrributed by the Idaho Water Usera Asgociation,
daved January 12, 1378. (Attachment #3) 15 g copy of the final
concluglenary remarls of Supreme Court Justice Shepard on Swan Falls
I. ({Acttachment 4) s & letcar from the Department of Water Rescurcas
which states the agresment, as well as the contract. (Artachment #1533
is & copy of "Currents", a publicstion of enmergy and water informa-
tior published by the Idaho Department of Water Remources. (Attach-
meat #6)} {8 the statement of Idaho Pawer Company in eupport of Senatse
B1li 10C8. He srtated chat Idahe Power, if théy are controlled by
California, can purchase, lease, own or otherwisa acquires any amount
of vater upstream from Helis Canvon and convey all of our water from
Ldaho,

Mr, Nelson refterated this is part of the group of bilils Involving
the Swan Falls compromise. It has been disecussed with the PUC and
they testifled in the Senate that they did not digagree with how

the bill was drafted in its intent to affect commission jurisdictian,

Representative Jizrle asked if all thesa billy are passed ag weitten
and fulfill the agrcement made between the power company and then
decide two yeara from now we don't like it and parts are repesled,
will that affect the agre¢ment made hetween the power compaay aad
thu steta.

Mr. Nelscn answered tharas {3 a provision in the agreement that says
the agreemsnt remains binding evan in the face aof changes in law.

1€ the lepislaturs wants to unde this whole thing next year, that

18 ita percgative. Tha only thing the legislature does not have power

“to do, would be to change the cnptractual recegnltion of the company's

water rights at Murphy zaga.
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RULATING TO THE DEPARTMENT OF WATER RESOURCES: AMENDING SECTION 42-1885,

IDARO CODE, TO PROVIDE THAT THE DIRECTOR OF THE DEPARTMENT OF WATER
RESCURCES SHALL HAVE THE POWER TO PROMULGATE RBITLES AND REGULATIONS.

Mr, (ostello expleined the purpose of this »ill i3 to provide sratutory
authovity to the Director of the Department Water Resgurces to suspend
issuance of water rights permits or other action oa permits or permit
applicgrions whed necessary. There is currently an {nformal moratorium
in effect on Snske River warer vights permir spplications for uses
above Swan Falls dam due to pending litigation over Idaho Power's

water righrs at that faefldgy. BShould a eimilar situation arise in

the Tuture, the Dipector would have expreas suthority to ifmpose such

2 moritorium when iz necesesYY LC protect vested water rights or ro
prevent viclation of applicable minimum streamflowe. In additfon,

the Director would ales be given authority to suspend action on pet~
mlts and applications pending implewentation of the pew public ine-
terest review called for under the Swan Falls agreement antered 1RGO
by the Governor, the Atrorney Genmersl acd Idahe Power, dated 10/25/84.
Finally, cthis bill weuld give the Biraector the authozivy to promulpate
rojes and regulations. fueh authovlty is necessary in arder for the
Department to cearry out the many new State Water Plan and atatutory
mandates contamplated by the Swan Falls agreement. These include pub-
lic interest raview, lmpoaition of mirigarion conditicns oo certaln
naw yses, walor marketdng and general adjudlcation af the Snake River.

Me. Chspowath remarked har f£irm deals primarily in the development
of emall hydroprojects. For thim readon, they have some concerns
about the bill. GEhe referted to page 2, lines 4 through 7 "... (7)
4fter notiece, to suspend the issuance or furrher action on permits
or applications us necessary to protect exiscing vested water rights
or ko ensure compliance with the provisions of chapter 2, title 4%,
ldaho Cede, vr to prevent violstion of minimum flow provisians of
the gtate water plan. This new section that is proposed made them
reallze that simply after notice, the Directer of the Department
Respurces can suspend any further aetion on permits. Many people,
ineloding small hydrodevelopers, on the basis of approved applica-
tion, have submitted that applicatlon vo Ffinanciers, sleng with
their Federal Energy Regulatory Commission license. That in itself
has been enough for, not oaly small hydro people, but alas potential
ggricultural developeras to go shead and secure financing for the
development of thelr project whether 1t he for consumptive or wonw
consumptive use, Onge the water has been put to uae, they have

& parmit and the licensing procedure goes forth, Howaver, most of
the rime financing is breught forth on the basis of a permir, If
simply aftver nmotica, without any public hearings, these peTnits can
be suspended, that can be very devgstating. In line 6, one of the
critevia is "...to prevent vialation of mivimum {low provisions of
the stata water plan.” Artiele 13 of the Svate Comstitution which
wag adopted In 1928, met Forth & specific criteria by which the
state, through the department, could grant water rights. Certainly
& minimum stream flow on a public Intarest eriteria basiz, combin-
ing this 5111 with § 1008, could possibly cause & congtitutionmal
problem. Some¢ mey find it necessary to challenge this fn another
gourt dction.

Representative Hawkina inmquired if this could be addvesmed by ex-
cluding nonconsumphive permics.

Ma. Chenoweth respended that it could he done if the legislature
would deal with the criteria hased on Article 15, which i3 con-~
sumptive uaes,

Mr. Kele commented that he believed Ms. Chenoweth's arguements are
without merit and require some correction. Referring to line & ...
{7} After notica..." - the reason for that language is to comply
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witl the dut process requirements of the idalio Conmtitutien. The
yeason for the lenguage 15 te limit what the dirscter can do so Lthst
somsone after recelving natice,desires to chellenge what the directer (s
ing, chey have an ppportunity to mo Lo court &#nd gEE &n ovder resfrain=
lng the director fraw exerclsing hils diserezlen in this area, Also, in
celarionship to iines 6 and 7, that lssue has been addressed quite
peacently by the Idahe Supreme Court [n the Hiddeo Springs Troue csse
which clearly indicuted there wiad no comsticurional prohibition with

the diractor suspending permits or imposling new conditions upon permits.
The provision hers is intended to act &5 & iimitation on the {irector
a3 pppoasd to granting him =dditicnal power.

RELATING TO WATER RICHTS; AMENDING CIAPTER 5, TITLE 61, IDABO CODE, BY
THE ALDITION OF & NEW SECTION §1-5024, IBAHO CODE, TO PROVIOR THAT GALN
(POR SALE OF A FUDLIC UTLLLTY'S WATER ALGHT SHATL ACCRUE TO THE BENF-

FIT OF [HE RATEPAYERS,

Mr. Costello stared this proposed leglslation would clarily the ap-
proprisfe rate-making treatment ol gain upon sale ol & public util-
ity's warzr right for hydro-pawny generatien. EXizting lav would
prohably regquire chat gain upon sueh rale would bepeflr ratepayers
rather thap utility company aharenolders. Tt i= extremely diiffcult,
ir not impussilble, to sell 4 hydropewer right wicthour selling the
faciiiry, too. In order te do thal, rhe prildey would bave o get
the permission of the PUC;and unless tha persuvn acquiring che cight
wea gaoing to uae 1t for a facility,chey would have to get approval
of the directnr af the department fpr a change fn the nature af ume.
If it is a larga enough hydruproject, it would alsp reguire the
approval of the legielature.

Chalrman Chatbupn mentloned the question was brought to his atten—
rion - what if thers was a 1oss on the sale -~ would the customer baar
ic.

Mr. Nelson answered vhat the prohibiticn of sale aropse with the lacky
Peak project and it {s 2 much different problem. What if ldahe Power
Coapany s6ld all 1ts water rights = it would aeed Fedaral Enurgy Beg-
placery approval, BUC approval, Duepattment af Watar Resources approval
and thun opproach the leglslature. He sald it is ridieculous to con-
tempiate a altuarion where a1l the physical and legal conatralots
could bae mat on selling that water right.

RELATING T8 WATER RIGHTS FUR IIYDROPOWER FURPOSES; AMENDIRG SECTION
32-203. TDAHD CODR, TO REDESICNATE THE SECTION, TO MAKE CERTALN
ORGANIZATLONAL  CHARGEE AND TO PROVIDE FOR THE MATLING OF NOTICRS TO
FALD SUBSCRlBERS;‘ﬁgENDINC CHAPTER 2, TITLE 42, IDARD cong, BY THE
ADDITION QF A NEW SECTION 42~203B, IDAHO CODR, TO PROVIDE THAT THE
DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES SHALJ HAYE THE AUTHCR-
ITY TO SUBGEDINATE RIGHTS CRANTED POR POWER PURPOSES TO SUBSECQUENT
UPSTREAM RIGHTS, AND TO LIMLIT PERMITS COR LICENSES GRANTED FOR POWER
PUAPOSEE TN A SFECIFIC TERM; AMENDING CHAPTER 2, TITLE &2, IDANOC
CODE, BY THE ADDITION OF & NEW SECTION 42-203¢C, TnAHD CODE, TO PRO-
VIDE THAT THE DEPARTHENT SHALL CONSIOER ORITFERLA WHEN AN AFPLICANT'Y
APPROPRIATTON WOULD SLGNIFICANTLY REDUCE THE AMOUNT OF WATER AVAIL-
ABLE FOR A SUBOHDINATED POWER USE; AMERDING CHAPTER 2, TITLE 42,
IDARQ CODE, BY THE AODITION OF A NEW SECTION 42-2030D, IDAHO COLE,
IE&PRDVIDE THAT TUE DEPARTMENT SHALL. REVTEW ALL PERMITE ISSUED PRIOR
TG THE EFFECTIVE DATE OF THIS ACT: PROVIDING THAT THE PROVISIONS OF
THIS AGT SHALL NOT AFFECT ANY INTERSTATE CqﬁPACT; AND PROVIDING

Me, Costelic sald this bill 1s the centerpiece ol the Swan Falls
aproement, Thie leglslation implements the state's authority
under tha 1928 Ameadment to limit and regulate the use of watar
For pewer purposes.

do-




MINUTES

RESOURCES AND CONBEEVATION COMMITTER
Februsry 11, 13985

Page 4

He contioned by explaining Bection 1 would add new netice and pub-
jication-requirements when the Department of Waber Rasources recaives
a water right applicatlion.  Section 2 secg out the nature apd extent
of water rights fpr-power.burﬁoseaﬁnsExisﬁing hydropowar. Tights which
are. subject to valild epforcaable subordination condirlons are unaffected
by this legislatioa. Exdsting hydropower rights which have not besn
effectively subordinated zhall not be =Zuhject to depletion below any
applicable minimum flows esatablished by the stste. Hydropower rights
iy excess of such flows will be held -in trust by the state and are
gubject. to gubordinaticn and to'depletien by lawful beneficial uses.
Ty addirdon, if the holder. of such = hydropower right.antars ints an
agreament with the Btats defining the extent of its hydropowsr right,
the right will remain vnsubordinated to the extent provided by the
agreement. Such agrzements must ba ratifisd by law, and ravificatien
of one such agresment’ is conferyad hy thiam sactiom. ‘Future hydvopower
water rights could be subordipared to future upatreim heneficlal usas.
fection 3 exempta existing licenses from the gubardinetion suthority
granted under Section 2. Section 4 provides egdditionsl crireria
which must be met when applying for a right to appropriate water
available dué te & subordinapion condition. PBrotastors have the
berden of proving the applicant hes notb met these criteria. Sectlan 3
makes pending water tight permits subject ro tha mew criteria imposed
by 8action 4. Saction 6 saves existing compacts from this Azt,
Secrion 7 déclares provisions of this Act to be severable. He added
that direct pump diversicm out of the stream down near Hurphy gage

is probably going to be diafavored because it ig exact gme O one
deplation immediataly during the peak lrrigacion season, 0o the othar
hand, ground water diversion further away from the atresm, the Impact
ig ot lmmediaste and 1s slsn spread out through the entire year.

More agriculture can be developad for the sagme amount of stream Elow.
Tt alsd eocourages the development of new uses which creates jobs.

’Representa:ive Eansan asked 1f the tima arrives for rabulldiag the
Teton dem, thers would not be a praoblem,

Mr. Costello replled that .ie corrach.

ﬁepreaentativa fdwards -asked whatever happsned te the old criterie -
. firse in tims, firat in right. B5he ssked why mew criteria is peeded.

Mr. Costello responded that this Is the firet critiedam thar is mada
" whenaver somecna has proposed some ¥ind af ¢riteria beyond firat ia

time, firsc im right which the comstitution gusrantees. The key is

the right {a to appropriace the unappropristed waters of the atata.

Under this agreement they have setup a mystem where thare 1§ no un-

dppropriated watars on the Snake River drainage sbove Swan Falls.

Repreasntative Fdwards continued her question Eo include ther this
appiies o every tiver in the mtate of Idaha..

Mr. Costello snswered it would apply to system that had a Swan Falls
type ajtuation.

Representative Edwards inguired if rhis coly applies to the Snaks
River basin.

Mr. Costello repliad that it fs not alrogethar clear 1i£ there are
other rivera in this situation.

Mr. Kole refarrad to first in time, First in right. He said to
ook mt the second page beginaing with line 21 through 40. There
are a number of criteria thare that apply to Limit the firse ia
time, firsk fm right, :

Mr. Holland told the committze thet this a compromime for everyeme
but endetse the eatirs Swan Falls package.
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Mr. Hateh said the Idaho Farm Buresu alpo supperts the entize pro-
posed leglslatdon.

%S 11430: RELATING TO WATER RICHTS FOR RYDROPOWER FURFOSES; AMENDING CHAPTER 2
TTTLE 42, IDARD CODE, BY TRE ADDLILON OF A NEW SECTION 42-203R, TDAHD :
“Z60%, TG PROVIDE TUAT THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES [
SIIALL RAVE THE AUTHORITY ToO STYRDBDINATE RIGHTS GRANTED FOR POHER PUR—
POSES T0 SUBSEQUENT UPSTREAM RIGHTS, T0 LIMIT PERMEITS DR LICENSES
TRARTED FOR POWEE PURDOSES TO A SPECIFIC TPRM, AND TO PROVIDE FACTORS

s "¥E DIRECTOR OF THE DEPARTHMENT OF WATER RESOURCES IS TO CONSIDER IN

e TIHTTING PRIGIITS OR LICENSES FOR POWER PURPOSES TO A SFECTFIC TERM. :

i e

S Mg, Chenoweth pointed out this affects ouly hydropower rights.

Chairman Chatburn ssked Lf this eliminates subordination for emall i
hydropewer, s

Mg, Chemoweth angwered that subsrdination would still apply if there
were an upatream ngar but it would glve them an actnal water right.

MOTION: Representative Edwards moved snd Hepresantative Wlnchester seconded
’ that RS 11430 be introduced. - g

MOTION CARRIED. e

TR S ST T

The meeting adjourned at 5:20 PM.

Ay

=

7. VARD CHATSURN, CHAIRMAN =~

Tind (Aaizs

piﬂda Magatadt, Secrrtary
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Janusry 12, 1878

#r, Reed W. Budge
Idgho State Legislature
state Caplesl Building
poise, Idaho 83710

Dear Mr. Budge:

vhe Idaho Weter Users Ascocigtion supporeed the passage of Heuse Bill 24
Lt was

of Tdaho eitizens and that the imﬁlemaﬁtatinu'nf the Tdaho State Water
Plen sheuld be with full legislative approval. Even though moTe than

half of the zecommended policies require_specific legislation for adoption,
4t was our feeling that the Department of Water Resources gnd the Water

Rescurce Boatd ghould be guided by deciaions af the Lagislature jin their
admivistrative directiomn. It was to this end ouz organization supported

(ur Associatlon presented ural testimeony at two of the hearings held by
the Interim Legislative Committee organized by the Legislature and sub-
mitted detailed written testimony on nearly atl of the policies and
recommendations for conaideration prier tc the recomnendation to the
Legislature in 1978 by the Interim Committee, After reviewing the

éetisions of that committes, it is the feeling eof the Bgand of Directors .
of IWUA that the considerations and wighes sxnTO5te] O GENILL Df SgAt-

=GTfure were ignored to a grest exteat. The recomrendaticn of the
Cogmittes has resulted in two major problems that will face the Legls-
Tature, and the jculiura i i r, The first iz that many
of the policies snd Tecomeendations supported by IWUA as belng beneficial
to the sgricultyral community were ralegted in the racormendstion of the
Intetim Committae. The second is tliat the recommeadations have Tesulted
in a great deal of support for +ha “Hydropower Protectien and Water
Camsarvation Act,” am initiative supperted by such {ndividuals a5 John
Feavey, Matt Mullanzy, Mary Meck, Jeff Fareday and others.

That fnitlative
. is eaneiderad, by nhiy orgsnizatien. a3 probably the most damgerous and

e e ———

to implement the public Intersst cziteria. It would also give him
the authority, that in tha evant of amother gitnation similar to 5wan
Falla, to impose & moritoriua whep necesaary to proteet exlsting
vested water rilghts. He gaid that after Menday's mseting thoy had
met with the goma of the amall hydro pecpla and peligves thelr prob-

iems have bean warked out.

fepreaantative Deway pecondad that

Repraaent&ti‘:e Hanaen moved and
#70 DASS™ recommendarion.

% 1006 go rhe the flooT with

HOTION cARRIED. Rupressnrative Hsnsen will sponsor.
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destyuctive act thet tould be pushed upon the sgricultuzal sectoy of
pur sconogy. Unfortunately, the backers of this initfative aze nov
finding & great desl of support and, im all 1ikellhood, the mezaure
will be oo -the ballor iec 1378, Tt iz the feeling of the Beard of
Diracters of IWUA that unless a significemt pestion of the Stats Water
Plan 1s enccced durinp ohis sassion of rhe Leglslacure the envirorumental
groups in ldahe will be successful {n gerting the 3aft{stTiVe pagsad, M

1t i3 for the above desceribed tessons that the IWUA Baard of Divectors, -
at it's winter board meating Jamuary &, 1978, teok several formal actidm
that will govern our position throwgh this Lagislature. The first s
that our organizatlon would support = repeal of House BLll 14 spaeted
last yezr, It is vur opinicn that bacause meve them half of the State
Wager Flan will require legislstive approval through specific ‘ggislatim
we will still have o cpportunity for sgigeificant input into the primazy
policies snd Tecommendations imcluded in the State Water Plan, Secondly)
the removal ¢f the legislativa vatfficarion would alhow the Watsr Plan <8
to be fermally sdaptad, which would take 2 prest desl of steam out of & ﬂw
nopentum developed by the backars of the initistive petition,

';i

Our beard, sdditiomally, directed the Leglslative Coumittee af the
fosesiation Lo Mmoet wikh ihe Dapavrtment of Watey Regpurces snd the
Water Resource Bozrd te formulate legislation regarding pelicy recome
mendztlons 1 and #6, the araas of widest controversy and differences
betwesn the Board and the Watey Users Asscciaticn, That meeting is
scheduled for tha 19tk of Jsmuary and it is my hope that a compromisa
acceptables to all might be develapad {n order to resolve the controversy,:j
Even though there are meny araes within the State Walter Plan that will
requite a good deal of debatc, negotistlon, and compremise, the
enactment of the "Hydrcpower Protactlen and Water Comservartlon Acc”
world not ellow Aoy compremiss nox weuld it -provide’ the sefeguatds for
* vested water Tights and thz sgricuituzel snd {ndustzial comounity that
cin be aschiaved through specific isgislation. 4s we all Wnow, adminis-
tration through initfative csn be disastercug, It Ls my hope that this
letter will sxplain the position of the Associstien and the ceasons for
. the shift in out direction aznd I would be most happy to visit with you
on theze or other lssues,

Thank you [or your coeperation in this mattev.

Sincarply yoyrs

{ \?ﬁéﬂ‘p—-:r’t.
sherl L, Chapma
- Bxegutive DiTector

SLiikje
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to implement the public interest criteria, It would elso giva him

the anthority, that in the svent of snothar aituation similar to Bwan

Falls, to lwpose a moritorium when mecessary to protect sxisting

verted water rights. He said that after Monday's meating they had

met with the aome of the small hydre people and balieves their prab-

lams have been worked out,

MOTION: Representative Hanaen mnved and Reprasentative Deway seconded that

5 1006 go tha the floor ‘with a "DO PASS" recommendation,

MOTION CARRIED. Representative Hanmen will spomsor.
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February 11, 1085

Honorable Mark Ricks
ldaho Senate
Statehouss

Boise, 1D BA720

Derar Seratar Ricks:

At youz Tequest I have had the flow rates Tepresented by the water rights
dismissed from the "7500Y lawsuit sdded wp.® The results ars a8 follows:

Rate of Flow in Cubic

. Feet Fer Second

FiTst Dismissed  14,084.85 .
second Dlswmigsed ' 345.08
Third Pismissed 615.43

i TOTAL 15,045.47

Thigz flow rate should mot be used to draw conclusions as-to the effect of
these dismissals on either the flow of Snake River or on ldaho Powsr Company's
water Tights because of the following and other factors:

1. Part of the developmest has besn completed and the river flow hes
already besn affected.

2. The uses do not all oceur simiitanesusly at peak diversion rates.

5. The uses ars at least partly non-consumptive and a significant amount
are totally pon-consumptlve.

4. Return flows will significantly alter river flows,

5. The diversion Tates for each of the Tights represent & magimul TEIE
which if ever fully developed would only be used for a fraction of the year.

Effects un river flows are probably mors directly related to the consumpTive
use, that 15 to the amount of weter actually permanently removed from the river

"7 T te implement the public intersst crirerls. 1t would also give him

the authority, that in the avent of‘at‘xothet"_a_itu_a_tioq similar te Swan
Fallz, te impose 4 moritorinm when necessaTy to protect existing

vested water rightd. 'Ha said that aftax Monday's masting they had

met with the some of the small hydra p&ople.and.béliaves their prob-
1lems have been wqpked ButT, . .

e S T,




Homarable mark Ricks

system,

vetsined in the computer

NCY:alw

the pstimate cost of generating this number was -$5640,
mation copesrning which rights have beea dizmiserd From the lawsuit has Deen

& e

P S February 11, 1883

e information available deas not zliow an scrurate astimate of the
" consumptive use attributable to the rights inyoived in these dismissals.

However, the infor-

sa that further manipulations of the data can now be

readily made if you heve need for more informstion on this matter.

Sincevely,

NOBRMAN C. YOUNG
pdminigtrator
Respurce Administration Divisionm

e prad SRR A e gl
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FOR THEEBTICH IR THE JOURGL
K\\ STATEMENT . OF IDABO POWER COMPANY e e
IN SUPPORT OF SENATE BILL 1008 o= 1585

Presantad to the Sanate Regources snd Environmant
Commitkse

January 25, 1985

is &=tatement iz not intendad to be & detailed
analyeie af the Bill, but to respond to certain comments
concerning 1t. As a preliminary explansation, the coubining of
gertain exhibits to the Swan Falls Agreement intn SB 1008 has
made it somawhat awkward to define the Company's position on
partg of the pill, | Idaho Power Company g oebreguired by tha
Swan Falls Agreement LU Support Secrioy 2 of 53 LO0E  fouprire .
pag=a SIT-FUL the. printed pill, becapsa its RUPPOLE of that ;%?—
" 4 TR s e = BTy o O ® ™ g g . o ot .

Br ELLiOnLS. Int ZRCE, The Dasis for Seckion.d 18 the Btate s
DOWEE “Ea "regulatz and Limit" the use of water for hydropowar

purposes,

e applic¢dtion of  Section- 2 to the TIdaho FPower
Company’s rights deserves some. discnsgion., Under the agreement
of Qctober 25, 1984, the Company’s right=s in ezcess of the
seasonal minimum flows. of 23900 ¢fs and 5600 <fg at the Murphy
gage ars unsubordinated. but aubject to reallocation pursuant to
state law. The trust provisions of Section 2 do not change
that gkatus, The zights are still unsubordinated and still
protectable from uses not in conformence with state law, The
=tate, as trustee, gan protact those rights, and so also can
Idaho Powar Company, as bepneficiary of the trust and as user of
the unsubordinated water right. ‘

One further comment on this subject s in order.
Testimony Thas been submittsd on  behalf of the Attorney
General. Those commeants ware not reviewed by the other parties
to the agresment’ and 4o not necessarily reflact tha views of
anyona but the Attorney: Genaral. : R

One acknowledged typographical error 1s on page 3, of
the Atktorney Ganeral's testimony, to the effsct that the
Govermor, as trustees, would ba empowared by GSection 2 of SB
1008 to relsasa hrust water to new uses that comply with stata
law. Those decisions weuld be made by the Idaho Department of
Water Resources under the criteria set ont in §42-203C Idahe
Code, not by the Sovernor as trustee.

Specifle comments on 8B 1008 are: —

T e T T T

i f Section 1, Page 1, lines 37-40, A cowmmpent was made

b that this publication requirement was excessive. However, if
10 cfs were applied at the rate of one-half inch per acre, “he
1¢ cfs would irrigate 1,000 acres., This is a substastial

" development, and iz deserving of sratawids notice,
| e —

STATEMENT OF IDAHO POWEER COMPANY
IN SUPPORT OF SENATE BILL 1008 - 1

- T AT T

to leplament the public Interest criteria. It would also giva him
the autharity, that ia the event of ancther aituation similer to Swat
Palla, to impose a moritorium when nmecessary e protect exlsting
vested watar righta, He said that alter Monday's mesting they had
met with the some of the emall.hydru:pgaplq_and believes their prab-

leme haye Heem watkedwou#: Fre o it

MOTION: Representstive Hanssu movad and Represantetive Dewey seconded thae
§ 1006 go tha the floor with & "DO PASS” recommandation.

MOTION CARBIED. Representative Hamsen will sponaor.




B . NN mEm s

ssction 2, page 2, lines 4248, Certaln compents
wnich have: been msde relating teo thiz sestion are potentially
mislesding, in tha econtext of dus  procasgs ooncains, A
subordination . condition insarted pricr to developmant of 2
nydropower projact 1s mnch different in effect than ons sdught
t= pa insertsd stter license proceduresz and construction ara
complat=s., Thia distinction needs to be Rept in mind when
discussing this ssction, partidularly if claims of violatlon of
due procsas of law are advanced.

Bection- 3, : lines 14-28, Some auesticn was  ralsed
soncerning the application of the critsria to nen-irrigation
uses. As written, and as intended by the partles o the
agreemsnt, tha Family farming .tradition {iiiy ang Ehe
developmant wap (V) wonld have no espplication to non-irzigatien
nags =nd would be ignorsd in the review procass, trrigation

.uses not invelving the area above Swan FPalls also would nat be

subject to the 20,000 acre cap.

Concarn was also expressed that (V) was a dirsctive to
allow develcpment of 20,000 acres per Yyear, regardless of the
impact of the other g¢riteria, This concern foluses only on he
word “ceatorms® apd ignores the words “up 2o' and also . lgnores
¢he next sentence which prohibits giving more weight to one
fscemr then mnothar. The intzrpretation advanced as a matter
af omnceyrn would give conclusivae weight ta (V) in deragation of
the other factors listed. §42-203C{2)(a){V} was intended as a
cap, and deoes not -compal the - approval of any amount of
davelopment which deoes not mezet the other criteria listed.

Ancthar concerp .exprassed was over the perceived need
ko weight the criteria. The c¢riteria-are weighted in tha bill:
"§o singlea facter . . , shall be entitled to graater waight . .
,%. Thna waighting. astablisnwd by tha 'Dill is ohvicusly <hat
Bll factorsz ara .egual in weight.- R

_ The relarionship of existing criteria under §42-203a
to the criteria set forth in. §42-203C has Dbeen guestioned.
§43-203C =pecifically requires a thrae-step procass:

1. Review of -thar, proposed use upder existing
eriteria, ineluding local public inmterest; [§42-203A)

2. Determinatior of the gquestion of significanc
re=duction of water availabla for hydropower purposai; {§42-203¢)

3. pDeterminaticn of publisc interest ander §42-2034.
ty is clear that S5 1008 does not, and cannot, advergely affect
use of exiating local publis intersst criteria, since that
review is reguired by SB 1008 to be gaparate from the §42-203C
review. o

¥
Py

STATEMEMT OF IDANC POWER COMEAMY
IN SUPPQRT OF SENATE BILL 1008 -~ 2
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| MINUTER

RESOURCES AND CONSERVATION CUMMITTEE

?éﬁruary'13,'1985

TIME: 1:40 PM .

pLacE: moow 412 - Staraheuse 1
PRESENT: 41l membara,g;esagc excapt?
EXCUSED: Kepresantg;i?efﬁxgpyztg!i

GUESTS: Mr. Jarry fonley, Directer, BDepartment of Flsh and Game; Mr. Par
Gosrello, attorney, Offlce of the Covermor Mr.' John Runft, RnLormey;
Y. Amaz Carvisem, Idahe Associlation of Sall Conservation Districts;
My, Mike Andaraan, Soil Conservation Scéiety of America; Dr, Dick
Gardner, Department of Financial Mansgement; Ma. Rena Quiek, Idaho
Conservation Lesgua; aod Hr. Rob Holland, Idahe Water Usevs Assocoia-
tioni and Mr, Dam Johna, Idaho Tax Commlission.

o
Qhairman'Chatburn'csl;é&.thé_meeting:to‘grdef."

MOTLION: Hepresentabive Wiuchester moved and Represcatative jutton gaconded
that the Minutes of Fabruary 11, 19B5, bs approved.

MOTION CARRIED..

DR R

RS 11373: RELATING TO A FREE FISHING DAY; AMENDING SECTION 36-40), IDAHO CODE,
 TO PROVIDE THAT.ND FISHING LICENSE SHALL B8 REQUIRRD FOR ANY FERSON
T0 PISH ON & FREE FIGRING DAY AS MAY WELL BE DESLGHATED BY THE FISH

AND GAME COMMISSION,

Mr. Conley explained this Would permit anyone to £ish free for one
day. He said he.consida:e¢iit ;'good:wigl_gestu;g‘:ahancou:age people ta
bry fiahing rathér;;h@n‘édmc‘bther‘hpur;;, LT :

MOTION: Representative Wood moved and Representative Stolcheff szconded
thar RS 11373 be intreduced. ’

MOTION CARRIED.

S 1005: SWAN FALLS AGREFMENT REGOGNIZED. ..

Mr, Costello said this proposed legislation expresses that this
agreement im in thé public intevest. )

HMOTION: Repreagentarive BEnreman moved and Repreésentative Linford sscondad
that 5 1003 go to the flpor with a 00 PASS" recommendacion.

MDTIONiSARRIED{.1Rapgeagnt&tive Bateman will spomeor.

5 1006: VATER RESOVRCES DIRECTOR - ADOPTION OF RULES

Mr. Costello téld the committee this would give the director authority

to implament the public inkexeat critaria, It would -also give hinm

the autharity, that .in the event nfAgucthariaitugﬁipn_similaf,Ec Swan
. Falls, to lmpese & mofitorium when necessary to protect axisting

veated water rights. Ha sdfd that aftar Monday's meeting they had

met with tha some of the small hydro people and.belisvas thelr prob-

lems have been worked out. .

MOTION: Reptessntative Hansen moved and Reprasaatative Daway seconded that
5, $ 1006 go ths the floor with a DO PASS" recommendation.

E'.' MOTION CARRIED. Representative Hapnsen will sponagr.




LR P L

5 1007:

HOTION:

g L0b&:

MOTION:

8§ 1018:

MOTION:

MINTTES

RESOURCES AKD CUNSERV&TIO& COMMITTEE
Fenvuary L3, 1583

Page Z

WATER RIGHT SALE, GATW TO RATEPAYER

Mr. Costello stated the proceeds from the gein of zale of a public
utility's water right for hydo—power ganaracion benefit the rate-
payer rathet than tha sharaholder, .

R&FrasantatiVE Winchestar maved and Represengative Littls aeconded
chat § 1007 be ment :u the £loar with a'“DO Pass“ raccmmendatinn

TN

MOTION GARRIED. Rapres&ntative Duffin w*ll 3pansar. :

WATER RIGHTS. SUEORDINATEGN

Mr, Coatalln commen:ad 8 10{28 la :he maln Swan Falls agreemant
bill. It eacablishes 8 uniform systam for the zegulation of hydro-—
power in Tdaho. /Exiptidg hydropowat rights which atre mubject to
valid enforceable subordination conditfons are unaffacted by this
legizlatdion. IExisting hydropower rights which hava neot been
affectivaly mubordinarad shall not be subject to depletion below
any applicable minimum flows establishud by tha zrate, ' Bydro-
power tights In excres af such flowe will bBe held in tryust by the
grate and gre subject to ‘subordination o and depletion by lawful
beneficial uses. Zuchagreesments must be Tatified hy law.

Representative Hawkius‘inéuired dbout amall hydropower.

Mr. Gostells replied that Mr, John Hunft is working with them on
follow—up lagialetion -and that small hydro power producers warsa satis-
fyad with the changes

‘ I B N i : i
Rep;gsantative Johnaon moved &nd Rapresentativa Daway ‘secondad
that S 1008 be xant to the flnur winh a “DO PASS“ recommandatiun‘

A ey e R

MOTION CARRIVD. Rﬁpresentative Chatburn will spnuaor

Represantative Edwards ssked- £or UNANIMOUS CONSENT to have Mr.
Runft addreas tha prnpused bill pertaining to #mall hydropover.

Mr. Runft commented that the scncallad hydrupowar interests are
molti~represented. ~There have been axtensive negotiatinmnz withk
parties ta the Swan Falls sattlement and an underateuding has

been reached. The concerns were mainly with Sesction & of 5 1068 -
expreasly, suhksection 6 of 42-203F, having to do with the authoricy
of the director to place a time limit on the permit or licsnse,

43z a result of the negotistione and work by all perties, they have
reached a satisfactory respult which is contained in the proposed
follow—up bil}l, It provides a Section 7 which would follow when
the legislation hecomas a statuta.

AQUIFER RECHARGE SISTRIGTS DIRECTQRS

Chairman Chathurn relinquiahed tha- chair to Vica Chairman Winchastar
#o that he could speak to'5 1018. Represantativs Chatburm explainad
this legizlation is nacesslitated by the fast that when tha' aqidfer
recharge districts wera set up, thers was tio provision made for
directors of those districts to liva cusside of the district. The
occaglon has arisen whete ome of the paravns fnvolved heavily in

the water rvecharge district, livez outaide the boundary. This would
necesaitate amending thu statute : ' . C
Repregentative Stucki movad and Representativa Edwarde seconded
thar 8 1018 ba s=pt to the floor with a "BO PASS“ re;ommeudatiOu

MOTION CARRIED. Chairman Chatburn will BEPOOAQT,




H 105:

HOTION:

AMENDED
MOTION:

RS 11452

MOTELOM:

MIRUTES

' RESOURCES AND CONSERVATIONS :COMMITTEZ

Fabruary 13, 13B5
Page 3

BIPARIAN LAMD, INCOME TAX CREDIT

Mr. Andergon aaid this legialatian pravides incentives to farmers,
vauchers and other ;landowvners for-voluntary riparian land regkera-
tien, lmprovementa or protection projscts. . Such improvements will

benefis all residents of .Cha . atate by reducing soil eroeion, im-

proving agricalture, improving straambank stablility, reducing flood-
iny, icereaglng stream dtorage czpacity,. prolomging stream Elow,
improving livestoek forage mnd improving stremm water quality and
fizh and wiidlife hebitat. The incentive 12 =n Income tax credlt
(maximum of $2,500) for rastoration and improvemsnt costs incurrad
in riparian land rehabilivation. -The econcomic lmpact’ would he ap-
proximataly. £20, GOO Lo $60 000 per year lost Lo the :state ms incomns
tax credits. a s

Mr, Gzrrison suppgrts tha lagislacion. He sadd 41t figs well with
the 51 moll conservation districte.

Dr. Gavdner spoke in opposition to the bill on behalf of the Gavernor.
They view this bill =g narrowing the tex base and dilnting the ability
of the atate to ralse ravanua, The {ntenr of the 5111 de gocd; howaver,
a tax credit is not an appropriate wsy to do this. In facc, & tax
credit is comparable to an openended, dipdirect apprepriation.

Repressntetive Hawkina asked 1f Mr, John of Revenue and Taxation had
been conzulted, : .

¥r. John stated the Tax Commission has no opinien on the legialatiss.

Representative Hawkins asked whac the fiscal impact would be to the
commisslon with ths implementation of this lagislation.

Mr, John answered their normal coat would be $16,000 the first year
and the cost would ba lssa aftrer that,

T

Mr. Holland spoke in faver of B 105. (Attachment #1)

M=. Quick testified that she supparted i 105.

- Representative Jones moved and Representative Bateman mecended that

R 105 be ment to the floor with a "BO PASS" recommendatiod.

Representative Winchester moved and Representative Jehnmom meconded
that H 105 be sant to the floor with a DO PASSY recommendatien but
chat it ba referred tp the Revenue agad Taxation Committes.

AMENDED MOTION FAILED,
ORIGINAL MOTION CARRIED. Representative Jones will sponsor.

RELATING TO THE REQUIREMENT FOR CLAIMING PREVIOUSLY UNRECORDED
WATER RIGATS; AMENDING SECTION 42-271, IDAHO CODE, TO EXTEND THE
1.AST DATE THAT LATE CLAIHS HAY BE FILED: ANP AMENDING SEGTLON

42-243, IDAHO CODE, T¢ EXTEND THE LAST DATE THAT CLATMS MAY BE
¥ILED.

Chairman Chatburn relinquished the chair to Vice Chairman Winchastar.
Representative Chatburn axplained there ig one changs fn the

lagislarion which changes the cutoff date from Jume 30, 1983 to
Jume 30, 1988.

Representative Stoicheff moved and Representative Little seconded
thet RS 11452 ba ingroduced.

MOTION CARRIED.
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Pobruary 13, 1985

Ta: Mambers ¢f the House Resources
and Conservation Committee

Ref: House Bil) 105
Relating to Riparian Land

Degr Commibtee Member:

The Allisnce for Recreatiom and Resource Mansgsment (AHRM) urge
committes passage of HBLD3.

This 5111 will enhance wildlife habitast, contral erosion factors, and
ald tn soil vonseyvation and water qualitby enhancement.

Thls i5 a pesitive bill. ALl too often, legislation has been consldered

in negative approaches which rend to present a hurden to private proparty
owrers and provide for penalties for mon couwpliance, This Lill, however,
craates lncentlives to yrivata properly owners whe have streamsd with
adjacent vegebafion communities runring on or rhrough thelr privata
properky Lo conserve wnviroomental quality by encoutaging responaible
TES0UTCE wmanagement. -

This bill {HBL05) bas been Teviewed hy the ARRM Doezd of Divsptors and
support appraved on February 9, 1985,

The Alliance for Recresticn and Resource Management is a4 prassruots

etganization of aver 1200 sportsmeu, reareatliondaca, fishermen, tomgervatlonists,
respuree USersg, cconowists, environmentalists, agriculturlsts, buslnesses,
organizatlons, industrialists, governmental ofticizle, hunters and cencarned
citizens dedigated to responaible wse, reasonable access and proper protection
af cur environment and natural tesouTces.

edtlully submlitted,

oslland
l.obbylst

GGy ARAM Boatd of Direciors

Mg, Hayes she is rapresenting aeverel organizations to agk that =
Qne~year moratorium be granted feor thesa billa bacause the thiaf

BPA power will be given back to the people.

Mr. Costelle confizma that the Office of the GOVETTOT SUpPpOTLE

U 185 and i3 an improvemsnt td s 1008.

Mr. Kusay supports B 188.

hat it & valid addlcion o

Mr, Holland aatid thsy zlso support % 1@é and &
5 1008,
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TIME:
PLACE:
FRESENT:
EXCUSED:

QHESTS!

HOTION:

1 i8a:

| MINUTES

RESOURCES AND CONSERVATIDN COMMITIFE

February 15, 1885

2115 PH

ynom 412 — Statshouss

All mamhers pregent extopt!

Repreaentatives Dateman and Dewey

Wr. Johm Runft, attarney [or Silmen #ivar Hydro, Ing; Wr., Vernon
Ravanscroft; Me. Hayes, Idaho tonsumer Affaivs; Mr. Pat Ceastallo,
attorpney, OFfffes of the Guvernori Mr, Pat Kueny; Hr. Rob Holland,

ldahp Water Uscrs Assetiatiang M. Kannath Norrie, Depsrtment of
Fish and Came; and Mr. Ismes DBarham, Idaho Bunter Education.

Mr. Fugenc Edwayda is eerving &6 substitute Eor Repreaentative Jomcé.

Chairmar Ghsthurn called the meeting £0 prder,

RepresenCative Winehester moved and Representative Woud aecsndad
thar the Minutes of February 13, 1985, be approved.

HOTLON CARKERD.

TO PROYIDE TRAT THE GIRRCTOR OF WATER REEQURCER SHALL HAVE THE

ATHORLTY TO SUBORDINATE RIGHTS GRANTRD FOR POWER PURFOSES TO

SURSEQUENT UPSTREAM RIGHTS, TO LIAIT PEBMITS OR L ICERSES GRANTED
FOR POWER PURPOSES TO A SPERIFIC TERH AND 70 FROVIDE FACTDRS TOE

DIRECTOR OF THE DEPARTMENT OF WATER LESOURCES 18 TO CONSYDER M
TIMITING PERMITS OR LICENSES FOF POWER TURPDSES TO A SPECIFIC TERM,

Mr. Runft told the commlrtec ha had diatripured prepared tescimany
an H 186 (Attachment £1). He aaid this bill represents A compromisa
that hus bacn endereed by all of the megatisklag parcies to the Swan
¥alls cowpromise. 1t takem care of & dichotomy that previsualy ex-
4gead in the Senata Bi1L betwesn parmit and 1ieense, Thete la a
change in the language of ¥ 1B ~ the word "copswsprive” is added

ou line 40, Page L. Subseczion 7 ia all mew language and is the
eaasnce of this hill., He sald, however, that the last f£iwvas llnes
rnder {d) limes 37 thraugh 41 sheuld nat be part of criterien {dy.

(halrman Chechurn polnted out wo the committes that lines 37 through
41 ghould be gmt qut s they carrespand with linas 24 through 6
becauge they have no .baaring on item {d}.

Me. Bavenamcroft maid he is peryenally pleased wich the compromize
shat came out of the Swan Falla queation, He added it is #n intel-
tigent balance betwesn some ahilicy £pr further development in the
river hasin ahove Swen Falls aa wiell as a dcterrTent to incresse
nydrnelectric charges to che copsuters ju the Idehn Power Company

gystem.

Mg. Hayes she ls representing sevaral organizations to ask that a
one—year moratorium be gramted for these bills begauas the chief
1P4 powsr will be plven back to the people.

Mr. Costelle confirms that ths 0ffice of the Governol suppoTis
H 186 snd is en improvemeat to S iROB.

Mz. Kueay supparta H 186.

Hr. Holland sald they slse support B 1B4 and thax it 4 valid médlrion to

§ 1o0a.

.




MOTTION:

HCR 18:¢

WOTTOR

®y 116601:

HOTLON:

SUBSTITUTE
HOTION:

RS L1371:

HINUTES

$RA0URCES AND CORSERVATION GOMMITTEE
Fabruaty 13, 1985

Page 2

Representativa Litcle moved and Mepresentavive Stelcleff seconded
that H 1B& be sent to Ganersl Ordsy with amendments attached so that
the afove~mentionad corzectinns cen be made.

MOTION CARRIKD. Representative Brackeet will sporapr.

OVEKRVLEW OF TIHF LEGISLATURE ON FUBLIC LANDS TRADED BY THE DEPARTHENY
OF LANDE.

Represcntative Stodcheff tastified this bill replaces 0 30,

Rapraaantative Haageoson moved and Representarive Livcle secondad
rhat HCR 1# go to the floor with a “DO PASS" recommendacion.

BOTION CARRIED.

RELATING TO CERTINICATION OF COMPETENCY IN EUNTER EDVCATION; AMEED-

IRG SECTION 36-411, IDAHO CODE, T0 REQUIRE CERTIFICATION OF COHPETENCY
TN TUNTER EDUCATION OF PERSONS BORM ON CR AFTER JIAMUARY 1, 147!, O%
PROOR OF A PREVIDUS VALIDATED LICENBE PRIGR TO TSSUANCE OF 4 HUNTING
LIGENSE, TD PROVIDE FOR TEE ACCEPTANCE OF EQUIVALENT TRAINING IN ARDTHES
STATE OR PORELGN COUNTEY AND TO PROVIDE TEAT AN ENFIRED | ’

HIMTING LICENSE IS PROOF OF COMIETENCY.

Mr. karham preseal=d this prepesed legislatiom.

Representative Hawking zsked wby the langurge iz date of hirth rabher
than age.

Mr. Barham replied that presently anyone now 15 yeara of age or alder
1s nof required to have any training in hunter educatien. [t has been
changed so thAr amynne bern on or ofter Januvary 1, 1371, weuld be re~
quired to have the hunter education.

Repregantative Hawkinu commented h2 has a probiem with havipg a data
of bizth rather then an age and asked vhat other statss uss age.

Mr. Barham listed sumercus states and their language relevant to age ve.
date of birth.

Reprementative Kdwards meved and Representstive Sutton seconded that
®3 1166C1 be introduced.

Bapresencative Btoichaff movad and Representative Stucki eeconded thac
RS 1146C1 Le retutrned to sponmer.

SUBSTITUTE MOTTON CARRIED.

RELATING 70 REIMBURSEMENT DAMAGRS: AMENDING SECTION 36-1404, IDAHO
CODE, TQ PROVIDE THAT COURTS SALL ENTER JUTGHMENTS ; DRIERTNG REIMBURSE~
MENT DAMACES IN SOME Casks, LIHITING THE AMOUNT OF TIME WITHIN WHICH
THE REIWBURSEMENTS MAY BE MADE AND REQUIRING THE DEYENDANT' 5 WUNTING,
FTISHING OR TRAPUINC PRIVILFGES BE REVOKED UNTIL THE JUDGMENT OF He-
IMBURSEMENT IS FATID,

¥r. Norrie vemindud the committze that § 27 wass bafors the committee
last wesl end made three major changea in the civil penalty'a pra-
vigion which ls mow in the arakuts, After discussion with the cop-
mittee, it had some concerng sbout rewmoving judicisl discretion,

[t was guggested at that time, that rather than have the bill go rto-
the floor under General Ordays For smendment, that a new RS be
draftad. This b{ll would leave the judielal discratiom in - alse,
the defendant would have in no case more Chan one year to pay the
givi] penalty;and webil Lt {s poid,their privileges wonld be revaked,
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MOTION:

BUBSTITUTE
MOTION:

RS 11480:

MOTLIDN:

RG blagl:

HOTION:

HINUTES

RESOURCES AND CONSERVATION COMMITTIE
Fehruary 153, 1885

Page 3

RepresenCative Woed agked whare the chauges were made,

My. Norrie onswered that in B 27, line 15 states it is * ., imandatary"
The word mandatorTy was removed.

Representative Wood asksd Mr, Marrie if ths word “shall™ im line 31
would be equivalent to mandazory.

My, Forvie replisd that one would think so bue it fg very clzar from
vhe asugitor's report, that the COUTELE topk 1t to be judlefal diserctiaon.

Representarive lsagenson moved and Reprasantative Jobnson eecondad
that %5 11371 be introduesd.

Representative Sroicheff moved and Representative Bracket: seconded
chat RS 11371 he introduced with one change. The word "shall" be
changed to "may" in line 31, page 1. *., .obktained shall entsr judp~
ment. ..

§UBSTITUTE MOTICN.FATLED.
QRIGINAL MOTION CARRIFD. .
BELATIRG TO THE BNCOURAGEMERT OF WATER MARKETTHNG -

Chairman Chatburn teld the covmittes that thay were glven materisl

on this subject to study and +f they were deslrcous of having it
primtad, it would be introduced. Subsequently, the Chalrmen wauld
appoint a subcommittes to work on it with the Senate and make a Tecom
mandsrion to thig committse.

Represgntative Lltrle moved snd Kepresentacive EchoHawk seconded that

RS 11480 be introduced.

MOTION CARRIED.

KELATING TO FARTICIPATION BY LOCAL GOVERNMENTS IN LOCAL PLANNING AND
ZONING; AMENDING SECTION Z7-6503, IDAHD CODE, IO PROVIDE FQR TEE QUES-
TION OF PLARMING AND ZONING AT AN FLECTION, PROVIDING THAT A MAJORITY
VOTE 18 REQUIRED FOR SUCH ELECTION, PROVIDING FOR A PETITION 10 REQUIRE
AN TLEGTION BY THE GOVERNING BOARD ON THE QUESTION OF PLANNING ARD
ZONING, AND FROVIDING SUCH PETITLON SHALL CONTAIN THE SIGNATURES QF AT
LEAST FLFTEFM PER CENT OF THY QUALIFIED VOTERS VOTING IR THE LAST
GENERAL ELECTICN.

Repregantative Winchester explained this would taturn gepuine zontrol
ro the local plamning act..

Representative Wood meved and Representztive Winchester seconded that
R§ 11481 be introduced,

MDTION CARRIED.

The mesting adjournad at 3:45 PM.

Tt Cleileid

7

J. VARD CUHATBURN, CHATRMAN

Dlorder Dsgroraa?™

Linda Magstadt, Secretary
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STATEMENT BY JORN L., RURFT BEFORE THE
THE IDAHO -ROUSE COMMITIEE ON RESDURCES AND CONSERVATION

vard Chatburn, Chairman
Pebruary 15, 1%85
1330 p.m,, Bouse Minority Caugus Room

Subiect: Testimony regarding House Rill J84
Regarding Proposed Supplemental Language
to Senate Bill 1008 by adding a new sub-
section (7)) to Sectiocn 42-203B of Senate
Bill 1008

Mr, {hairman and members of the commities, for the
record, my name is John L. Runfe and 1 am an attorpey pract icing
in Bwise, Idzho. I appear before this committes representing
Sxlmon River Aydro Company, Ing., an Idahe corporation, and
Renewabla Resources Development Company, & general partnership.
8ath of thess organizations are composed of devalopers of emall
nydro-electric facilitias wnder the Public Utility Regulatory
Practices Aot (PURPA). My clients are together presently devel-
aping 27 small hydro-power projects, all of which are logated on
the reaches of the Little and Main Sslmon Rivers, and all of
which would be directly and materially impacted by the legisla-
tion proposed in Senate Bill 1008, These devealopers have
expended substantial money and time in an effort to develop
thelr respective hydro-electric projects as envisioned under
PURPA. All 27 prodects have been granted preliminary permits ov
exemptions, or have licenses pending under the Federal Enecgy
Regulatory Commission (FRRC}. Applications Ior water permits
ngve elther bBeen accepted or have been granted on all of the
projects by the Idaho Department of Water Rewources. 1In sum-
mary, these are serioos projects in which vonsiderable engineer-
ing and development work has been done and in which citizens of
ldabo have sxpended substantial sums of mapey and time,

In previous testimony bhefore this committee, I have
had the privilege of advising the committee that wa have heen
able ta work out a satisfactory compromise regarding the con-
cerns the small hydro-power developers have had with Senate Bill
1608, This compromise has been worked out among my clients,
nther small hydvo-power developers, the Idaho State Department
af Water Resources, the Governor's office, and Idaho Power Com-
pany. This compromise is incorporated in and forms the assence
of Houge Bill 186 which is before you naw. ‘
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et me state at Lhe outset that my clients, as well as
the other small hydro developers with whom ws have had contact,
support the sensible, nmaded compromise anvigleonsd in Senate
5ill 1008 a2nd its attendant bills. Our purpose in urging
passage of House Rill 186 iz to accommodate the concerns of the
amall hydro developers without negatlvely itmpactlng the purposes
of and effecliveness of Senate BIll 1008, It is my uvndec-
standing that Idaho Power Company has no objection to House Bill
186 and that the State of Idaho af firmabively supports this
BEill, House Bill 186 in effect amands Senate Rill 1008 by
adding new language to Bectien 42~20138 of Senabte Bill 10C8. The
additionz to Section #2-2038 are sdditicn of the word
ragnsumpt lve® in the last sentence of guhbsepstion 3 and the
addition of & new subsesetion 7.

The addition of the word "comsumptive” in the last
centenne of 42-203RB{3) merely serves Lo clarify and emphasize
that any future depletion of the subordinated water rights held
in vrust is limited to consumgtive upstream beneficial use by
the holders of rights ‘heguired pursuant to state law, This
emphasis and limitation to consumptive use is in harmony with
the purpose and meaning of Senats Bil 1008.

The proposed subsection (7} of section 42-203B
containg the languags meeting the principal concerns of the
small hydro-power developers, and Lo a considerable extent this
language secves to limit and modify the provisions of the
preceding subsection {(6) of Bection 43-2038 of Senate Bill 008,
My clients were concerned that the language in subsection (6)
granting the directov "the authority to limit a permf{t or
licanze for powar purpoges Lo a specific tecm” 13 toc broad.
gven though the 1928 amendment toO vhe Idahe Constiiution vested
in the state the powsr t0 regulate and limit the dse of water
for powey purposes, water rights, once qranted, atill ronstitute
property rights. "Bven though wabt&r vights for poOweTr purposes
are subject to regulation and limltation by the state, such
requlation and limitation must be made part of the right at the
tima it is aranted or otherwise the exercise of such authority
hy the diregtor coculd face the consbitutional ohisction of
vaking property without due process of law,

The issue of subordination of water rights granted for
power purposas 15 not being raized here, Subordination of these
rights lg viewed by all pacrties a5 a necassary element in the
undetlying agreaments reached in forging Senats BLI1 1008,

At issue here are the means and procedures Lthrough
which the directur's authority granted in subsection (6} will be
exerciged, OSubsectlon {7} sets farth four factors, which among
other factors the director must cansider. These factors parcform
a mandatery guideline for the procedure by which the director
will determine tne term of years to he granted for a specific
ticense, 1In shorthand, these Tagtors require consideration of
matters relating to:
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{a) 'he length ©0f the Lerm of any relevant power
purchase contracoy

th) tdaho Public Utilities Commission (IPUC) Folicy
regarding the term of power purchaass contracts in gonjucticn
with the IPUC'a ajudicatory administration of federal law
{purpA, FERCY:

{¢) The term of years in any relevant FERC license;
(¢% Existing, legal downstream water uses.

The Einal thres sentences of subsection (7) modlify the
forsgaing language of subsectlion (7). These sentences provide
that the determination of the term of years shall be made at the
time of the iszusance of the permit, or @8 scan thereafter as
possible. They provide that the lLerm of years shall commence
apon the application of waler to peneficlial uge. They provide
that Lhe term of years, ohce established, shall noL Lhereafter

me modifled, except in accordance with duz procsss of Jaw.

Subzection [7) zoives an important procedural problem
arising out of the diacotomy presented by the granting of
permits on one hand and licenses on the other, In exercising
hig aythority to limit such a permit or llcense to a specifis
term of years, the term ol yeavs so desigpated shall apply only
Lo the license, gven though the designation may bhe flrast stated
in the permii. Henze, if a permit is "proved up" and the water
put to peneficial use within the permit period, then the term of
yvears granted by the director will commence to run fov purposes
Gf the license. The license when granted will refer back to the
date of application to beneficial use as the time of the
commencement of the license term.

Finally, the last senhence of subsection (7)) praovides
economic protecticn ta the small hydro project developer. A
developer 's investment in a hydro-electric project can be very
substantial and is gensrally totally commited and spent hy the
time the water is actually put to beneficial use. Any
subsequent curtailment of the term of years in the water right
75 made subject to due process of law, which wauld reguire a
court's consideration of economic loss Faced by a developer of a
praject by any such time curtaiiment of his water right
pecurring under the subordination dactrine. These losses could
be considerable is such curtailment results in the mroject
awnsrs breach of the power purchase contract with the utility to
which he has agreed to supply power. virtually all of these
power purchase agreaments have severe economic penalties for
failure an the part of the small hydre producer to continue
power production for the term wf powgr purchase contract.
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Finally, thess quidelines and due process provisions
oF sgubsection [7) will serve tm ereate a sound, reasonable basis
For considerations to be made by FERC in granting iicenses to
‘ ldaho developers of small hydro and for the IPUC in exercisirg
i _ its policies under federal law relevant to these matters.

We respectfully uvrge the passage by the committee of
Bouse Bill 1BG.

5HN T, RUNET, Legdl counsel
to Salmon Rivev Hydro Company,
inc. and Renewable Reasurces
Nevelopment Company

P.0. Box 1560

noise, ID 83701

{208) 344-8100
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MARCH 4, 1985

MINUTES
RESOURCES AND ENVIRONMENT COMMITTIEE

Rocm 433, 1:30 P.M.

PRESENT

~ Wayne Haas

Chairman Noh, Senators Beitelspacher, Budge, Carlson, Crapo,
Horsch, Little, Peavey, Ringert and Sverdsten. Senator Chapman
was excused and Senator Kiebert was absent.

The meeting was called to order by Chairman Nch.

Mr. Haas, Department of Water Resources, explained Policy 32 of
the State Water Plan, section by section, pointing out the various
changes and the reasonsing behind them. (See resolution attached)

In Policy 32A, Water Held in Trust by the State, Senator Ringert

asked what "deemed appropriated” meant. Pat Costello, Governor's
office, believed it referred to the state recognizing Idaho Power
had a valid water right up to 8400 cfs. Other parties could still

pursue legal arguments that Idaho Power does not have a valid
water right.

In response to Senator Ringert's guestion, Mr. Kole, Attommey
Gereral's office, said the wording in effect would give the

state a shield through the trust system to deny water permits

that the state does not feel are valid--to get around a problem

of appropriating unappropriated water. Senator Ringert wanted

to know if this was to get around other parties using as an
argument the abandorment and forfeiture, etc. and Mr. Kole said no.

Senator Crapo questioned Mr. Haas if Policy 32B would include
thermal cooling and he said yes. He also asked if there was a
policy decision being made here to restrict the amount to less

than in the past. Mr. Haas explained in locking at the needs

for the near future, it is felt the 150 cfs is adequate and the
Board could loock at the amount five years down the road if conditions
change. Mr. Haas could see nothing in the policy to discourage
develcpment at INEL.

Senator Crapo had further guestions regarding surface storage
with regard to rebuilding the Teton Dam. As he understood the
policy, that dam would not be subject to the policy if it was to
be rebuilt. Mr. Kole said their understanding in looking at an
napproved project,” is that it is approved if the state permit
is cancelled cr not. Mr. Nelson was in agreement.
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Sherl
Chapman

MOTICON

HB 142

MOTION

Senator Ringert expressed concern about protecting the water at
the source of diversion, mentioning the fish hatcheries along the
Snake. Mr. Haas believes the water right is protected but the
user may have to "chase the water." The language does not re-
present a policy change.

Senator Crapo cammented he wasn't sure why the state should get
involved in acquiring water for storage. Mr. Haas said by
having this cushion it would make it easier for the state to
manage the minirum fiow and give the state same flexibility in
management.

Mr. Chapman, fram the Water Users, said they did have sare
concerns over the modifications of the Water Plan Policy but

they are minor campared to the problems there would be if the
agreement fails. He believes the Board has been fair and that the
Water Users can work with the Board to solve any problems. he
urged the committee to pass the legislation.

Senator Budge moved and Senator Peavey seconded the bill go out
with a "do pass" recammendation. Motion carried.

RETATING TO THE DISTRIBUTION OF FUNDS CCOLLECTED BY THE STATE
DEPARTMENT OF FISH AND GAME: TO INCREASE THE MONEYS DISTRIBUTED
TO THY PREDATORY ANIMALS ACCOUNT FROM TWELVE THOUSAND DOLLARS TO
FIFTY THOUSAND DOLLARS.

The proposed legislation would change the amount of the dis-

tribution of funds collected by the Department c¢f Fish and Game
alloted to the predatory animals account from $12,000 to $50,000.

There was no discussion on the bill.

Senator Peavey moved and Senator Little seconded the bill go
out with a "do pass" recamendation.

The time for the meeting having run out, the comittee was

adjourned.

s —
Eé?;& Nch, Chairman

(Ppn) D0l o)

Bev Mullins,éfpretary
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BEFORE THE IDAHO WATER RESOURCE BOARD

IN THE MATTER OF
POLICY 32 OF THE

)

) A RESOLUTION
STATE WATER PLAN )

)

WHEREAS, pursuant to Chapter 17, Title 42, Idaho Ccde,
the Idaho Water Resource Board (Board) has the power and duty to
adopt a comprehensive State Water Plan; and,

WEEREAS, portions of the Snake River Water Rights
Agreement (Agreement) entered into by the Governor, the Attorney

General, and the Idaho Power Company on COctober 25, 1984 are not

in accord with the State Water Plan; and,

WHEREAS, the Board has cconducted 12 formal hearings in
affected areas of the state on proposed changes tec Pelicy 32 of
the State Water Plan;

NCW, THEREFORE, BE IT RESQOLVED that, the Idaho Water
Resource Board under its authority to establish water policy

amends Policy 32 of the Stat? Water Plan to read as follows:

Policy 32 - Snake River Basin

It is the policy of Idaho that the ground water and surface
water of the basin be managed to meet or exceed a minimum
average daily flow of zero measured at the Milner gaging station,
3900 cfs from April 1 to October 31 and 5600 cfs from November 1
to March 31 measured at the Murphy gaging station, and 4750 cfs
measured at the Weiser gaging station., A minimum average daily
flow of 5,000 cfs at Johnson's Bar shall be maintained and an
average daily flow of 13,000 cfs shall be maintained at Lime
Point (river mile 172) a minimum of 95 percent of the time.
Lower flows may be permitted at Lime Point only during the months
of July, August, and September.

Waters not held in trust by the State in accordance with
Policy 32A shall be allocated according to the criteria
established by Idaho Code 42-203A.




The minimum flows established for the Snake River at the
Murphy and Weiser gaging stations are management constraints; they
further insure that minimum flow levels of Snake River water will
be available for hydropower, fish, wildlife, and recreational
purposes. The establishment of a zero minimum flow at the Milner
gaging station allows for existing uses to be continued and for
some new uses above Milner, The zero flow established at Milner
means that river flows downstream from that point to Swan Falls
Dam may consist almost entirely of ground-water discharge during
portions of low-water years. The Snake River Plain agquifer which
provides this water must therefore be managed as an integral part
of the river system.

The minimum flows established for Johnson's Bar and Lime
Point are contained in the original Federal Power Commission
license for the Hells Canyon hydropower complex. By adopting
these flows, the Idaho Water Resource Board recognizes the
importance of minimum flows to downstream uses and makes their

maintenance a matter of state water policy. Article 43 of the
power license provides that:

"The project shall be operated in the interest of navi-
gation to maintain 13,000 cfs flow in the Snake River
at Lime Point (river mile 172) a minimum of 95 percent
of the time, when determined by the Chief of Engineers
to be necessary for navigation, Regulated flows of
less than 13,000 cfs will be limited to the months of
July, August, and September, during which time opera-
tion of the project would be in the best -interest of
power and navigation, as mutually agreed to by the

Licensee and the Corps 'of Engineers. The minimum flow
during periods of low flow or normal minimum plant
operations will be 5,000 cfs at Johnson's Bar . . . ., ®

Snake River flows above the hydropower right at any Idaho
Power facility are considered unappropriated and therefore are
not held in trust by the state. This distinction is further
addressed in Policy 32A. ;

Policy 32A - Water Held in Trust by the State

. It is the policy of Idaho that water held in trust by the
State pursuant to Idaho Code 42-203B be reallocated L0 new uses
in accordance with the criteria established by Idaho Code 42-2032
and 42-203C.

The agreement between the state of Idaho and Idaho Power
Company dated October 25, 1984 provides that Idahc Power's




claimed water right of 8400 cfs at the Swan Falls dam may be
reduced to 3300 cfs. The claimed water right of 8400 cfs 1is
deemed appropriated and the amount above the minimum £flow
established in Policy 32 up to the 8400 cfs is held in trust by
the state. The agreement further provides that Idahc Power's
claimed water rights at facilities upstream from Swan Falls shall
be ccnsidered satisfied when the company receives the minimum
flow specified in Policy 32 at the Murphy gaging station. The
8400 cfs claim of the power company has not historically been
available during summer months. '

The 8400 cfs claimed right is reduced by the agreement to
that flow available after satisfying all applications or claims
that demonstrate water was beneficially used prior to October 1,
1984 even if such uses would violate the minimum flows established
in Policy 32. Any remaining water above these minimum flows
may be reallocated to new uses by the state providing such use
satisfies existing Idaho law plus criteria the Legislature is
requested by the agreement to establish as Idaho Code 42-203C.
These additicnal c¢riteria supplement Policy 1 of the Water
Plan which urges that conformance with the State Water Plan be
censidered evidence of the public interest. The Idaho Water
Rescurce Board recognizes that the specific criteria for defining
public interest established by Idaho Code 42-203C are to be
used in addition %to the c¢riteria set forth in Policy 1 for the
reallocation of of hydropower rights.

Policy 32B - Domestic, Commercial, Municipal and Industrial (DCMI)

It is the policy of Idaho that 150 cfs of water for cdnsump—
tive purposes held in trust by the state pursuant to Policy 322
be reallocated to meet future DCMI uses in accordance with state
law.

While most DCMI uses are nonconsumptive or cnlylpartially
consumptive, future growth in Idaho's population and commercial
and industrial expansicn will reguire an assured supply of
water,

A continucus flow of 150 cfs provides approximately 108;600

gecre-feet of water per year. This volume of water is assigned
to consumptive uses within the basin for domestic, commercial,
municipal, and other industrial purposes. Industrial purpcses

include processing, manufacturing, research and development, and
cooling.

Adequate records should be kept and reviewed so that this
reallocation can be modified as necessary. Increases in the




DCMI allocation, if necessary, will reduce the amount of water
available for agricultural uses. The allocation will be reviewed
as part of every Water Plan update.

Policy 32C - Agriculture

It is the policy of Idaho that appropriated water held in
trust by the state pursuant te Policy 32, less the amount of
water necessary to provide for present and future DCMI uses as
set forth in Policy 328, shall be available for reallocation to
meet new and supplemental irrigation requirements which conform
to Idaho Code 42-203a, 203B, 203C, and 203D.

The policy allows for new and supplemental agricultural
develcopment through the reallocation of water held in trust by
the state. The 1882 State Water Plan allocated water for a
minimum level of new irrigation development of 850,000 acres plus
supplemental water for 225,000 acres by the year 2020 over that
which existed in 1375. This policy rescinds the 1982 allocations
since there are no acres specified in that the type, lcecaticon,
and amount of use i1s unknown as is the effect of the evaluation
called for in Policy 32A.

During the 8 year period from 1975 to 1983, about 140,000
acres of new development occurred within the basin. While the
amount of new acreage varied significantly from year to year,
the average was approximately 17,500 acres. Data are not
available to estimate the number of acres that received supple-
mental water during this pericd. Idahc Code Secticn 42-203C
limits the rate of new development in the basin above Murphy
gaging station to 80,000 acres in any four year period.
Therefore, the maximum development to the year 2020 above Murphy
gaging station assuming no water supply constraint is 700,000
acres. Criteria placed on the reallocaticn of hydropower rights,
limits on the rate of new development, plus the reguirement that
approval of new storage projects that divert water between
November 1 and April 1 from the Snake River between Milner Dam
and Murphy gaging station must mitigate the impact of diversions
on hydropower generation (Policy 32I), will undoubtedly limit
development to less then 700,000 acres.

Policy 32D - Hydropower

It is the policy of Idaho that hydropower use be recognized
as a beneficial use of water, and that depletion of flows below
the minimum average daily flows set forth in Policy 32 is no% in
the public interest,
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The 1882 State Water Plan allecated 170,000 acre-feet for
consumptive use in cooling thermal power bPlants. By establishing
a minimum daily flow of 3300 cfs at Murphy and 4750 ofs at Weizer,
stabilized flows were guaranteed for hydropower generation. The
minimum daily flows for hydropower generation are now increased
as stated in Policy 32. In addition, this policy specifically
recognizes hydropower generation as a beneficial use of water
and acknowledges the public interest in maintaining the minimum
river flow at key points. Any water depletion for thermal power

generation would now come from the block of water allocated to
DCMI uses,

Policy 32E -~ Navigation

It is the policy of Idaho that water sufficient for commer-
cial and recreational navigation is provided by the minimum flows
established for the Snake River.

Commercial navigation enroute to Lewiston via the Columbia
River and Lower Snake River can be accommodated with the Fflows
leaving Idaho in the Snake River at Lewiston. Above Lewiston,
commercial and recreational navigation should be accommodated

within the protected flows on the Snake River and tributary
streams.,

Policy 32F - Aguaculture

It is the policy of Idaho that water necessary to process
aguaculture products be included as a component of DCMI as
provided in Policy 32B. The minimum flows established for the
Murphy gaging station should provide an adequate water supply for
agquaculture, It must be recognized that while existing water
rights are protected, it may be necessary to construct different
diversion facilities than presently exist,

Aquaculture can expand when and where water supplies are
available and where such uses do not conflict with other beneficial
uses, It is recognized, however, that future management angd
development of the Snake River Plain aguifer may reduce the pre-
sent flow of springs tributary to the Snake River, necessitating
changes in diversion facilities.




Policy 32G - Fish, Wildlife, and Recreation

It is the policy of Idaho that the minimum flows established
under Policy 32 are sufficient and necessary to meet the minimum
requirements for aquatic life, fish, and wildlife, and to provide
water for recreation in the Snake River below Milner Dam.

Streamflow depletion below the minimum flows is not in the public
interest.

The policy reiterates the view that the minimum flows
established in Policy 32 will protect fish, wildlife, agquatic
life and recreation within the Snake River Basin at acceptable
levels and that this is in the public interest. State law
provides for the Water Resource BRoard te apply for a water
right for unappropriated water for minimum flows necessary "for
the protection of fish and wildlife habitat, aguatic 1life,
recreation, aesthetic beauty, transportation and navigation
values, and water quality." The minimum stream flow legislation,
where appropriate, can be used on the Snake River and tributary
streams to enhance these values. Tributary streams in the Snake
River Basin which the Board has identified as key river segments
needing protection are identified in Policy 7.

Policy 32H - Water Quality and Pollution Control

It is the policy of Idaho that the use of water to provide
pollution dilution is not a beneficial use of water.

Existing state and federal water gquality programs should be
sufficient to protect the current high water quality associated
with streams within the basin. Any allocation of water for
minimum streamflow is directed towards meeting fish, wildlife,
and recreational needs, not to the dilution of pollution,

Policy 321 - New Surface Storage

It is the policy of Idaho that applications for large sur-
face storage projects upstream from the Murphy gage be approved
when it is determined that those projects are needed to meet
new uses after consideration of then existing public interest
criteria. Approval of new storage projects that would divert
water from the mainstem of the Snake River between Milner and the
Murphy Gaging station during the period November 1 to March 31
should be coupled with provisions that mitigate the impact such
depletions would have on the generation of hydropower,
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This poliey addresses the approval of new surface storage in
the basin but does not apply to already approved projects. Y
study of all existing social, legal and economic constraints on
allocation and use of water in existing storage facilities will
be made to determine whether new storage projects are needed. An
attempt will be made to modify those constraints that are found
to prevent reascnably full use of existing stecrage. Such study
shall not delay applications for new storage projects, In
addition, permits for these new projects may be issued during the
study period, if they are found to be in the public interest.
Public interest as used within this policy does not include the
provisions of § 42-203 (¢) Idaho Code.

"Large surface storage projects" are these which have the
potential for significantly impacting existing uses, .Projects
for which approval is reguired under § 42-1737, Idaho Cecde, would
be such projects. Smaller projects cculd also have significant
impacts, but stock water ponds, and waste water re-pumping ponds
would not be included, for example.

New storage projects that would divert water from the Snake
River between the Milner and Murphy gaging stations during the
November 1 to April 1 period are subject to the requirement
that the impact such .depletions have on hydropower generation is
mitigated. Mitigaté is defined as causing to become less harsh
or hostile, and is-used here rather than compensate which connotes
egquivalence. Metheodology will be developed by the Water Resource
Board for use in calculating impacts on hydropower generation.

Policy 32J - Stored Water For Management Purposes

It is the policy of Idaho that reservoir storage be acguired
in the name of the Idaho Water Resource Board to provide manage-
ment flexibility in assuring the minimum flows designated for the
Snake River. . ' ' '

The Department of Water Resources is expected to allocate
the unappropriated waters and the power rights held in trust by
the state in Ssuch a manner as to assure minimum flows at
designated key points on the Snake River. The impacts of ground-
water use within the basin on the timing of aquifer discharge to
the river is such that at Some time stored surface water may be
Necessary to maintain the designated minimum flows.

At this time there is unallocated reservoir storage within
the basin which could be acguired by the state, These waters
would provide flexibility for mandgement decisions and provide
assurance that the established minimum flows can be maintainec.




The state should act to acquire sufficient reserv

oir stecrage for
this purpose.

available and it may be impcssible to acquire sufficient water o
satisfy river demands. Until such time as these waters are needed
for management purposes, they shall be cradited to the Water

Supply Bank and funds obtained from their lease or sale shall
accrue to the Water Management Account.

PASSED AND APPROVED this lst of March, 1985,
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In the future no unallocated stored water will be.
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MINUTES

RESQURCES AND CONSERVATION COMMITTEE

March 7, 1985

TIME: 1:15 PM
PLACE: Room 412 - STATEHOUSE
PRESENT: All members present

GUESTS:

=R

r. Joe Hinson, Executive Director, Idaho Forest Industry Council;
r. Dave Bivens, Ldaho Catrle Assoclatiocn; Mr. Dennis Gratton,
Citizensg Against Pcaching; Mr. Fred Christianson, Idaho Fish and
Game Commission; Mr. Greyson Andrist, Idaho Hunter Association:

Mr. Ron Mitchell, Idahe Sportsmen's Coalition; Mr. Hugh Harper,
Audubon Society; Mr. Mike Nugent, Legislative Council: Mr. Martin
Galvin; Mr. Frank Nesmith, Department of Fish & Game Bureau Chief;
Mr. Stan Hamilton, Director, Department of Lands; Mr. Patr Costello,
azttorney, Office of Governor; Mr. Pat Kole, attorney, Office of the
Atctorney General; and Representative Sorensen.

Chairman Chatburn called the meeting te order.

MOTION: Representative Sutton moved and Representative Winchester seconded
that the Minutes of March 5, 1985 be approved.

MOTICON CARRIED.

H 334: Mr. Hinson explained that this legislation would reguire that the
Department of Fish and Game comply with certain provisions of the
administrative procedures. The Fish and Game Department is now
baginning to prepare a [ive-year plan that spells out management
strategy for big game herds, habitat needs and in doing so, those
decisions could have some serious impact for the management of public
lands. He feels they should be subject to the normal adwinistrative
process spelled out in the code with hearings and legislarive review.
They discussed this with Fish and Game and much of this would be done any
way, but they would feel more comfortable if the entire preocess were
spelled ouc.

Representative Stoicheff asked who brought this legislation to the
committee.

Mr. Hinson replied the Idaho Forest Industry Council and Mr. Bivens.

Represantative Edwards inquired if this bill would change or provide
any overview of what has hazppened and how it would benefit the legis-
lature to change rules, etc.

Mr. Hinson responded that he would anticipate the benefit would be
that they would know what conflicts they might be facing over the
next five years.

Mr. Bivens said his organization feels the laegislature should have
an opportunity zo take a look at the five-year plan as it devaloped
and get some feedback. He noted that in looking at lines 10 through

13 of page 3, there is some doubt as to whether it would fall under
the plan.

Representative Dewey asked if there would be a fiscal impacec.
Mr. Bivens replied it was indicated there would be none.
Mr. Gratton said he had some concerns about the addirional costs to

the Fish and Game Department for management which would affect che
sportsman, He feels the money should be spent in rhe field.
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Mr. Christianson opposes H. 334. MHe declared this legislation is a
step backwards. He admitted chey have made mistzkes bur they have
made progress toward rectifying them. They are here today, mainly,
because of the misunderstanding about what they have allegedly said,
what duties are in the planning process as far as fish and wildlife
1s concerned. They have met with industry and resoclved many things
but admitted they had not exfended as much effort to ask those peaple
to participate in the protess zs they should have. The department
has many hearing but will now send industry people a special invita-
tion to attend the hearings. He said he thought they would have a
year to work out these plans,

Mr. Cenley remarked that after listening to the proponents of H 334,

it seems like an easy thing to do. He said he thought the bill would be
creating a legislative nightmare when it came to the paper work and

the problems it would involve. He remarked chat inserting the plans

.into the administrative process is not the right place to put z plan.

Representative Jones asked how much it cost ta prepare the fish plan.
Mr. Conley could not give an answer other rhan it invelves much money.

Mr. Andrist said his organization supports H 334. He believes it is
in the long term best interest that Idaho's basirc industries are per-—
mitted to thrive. The Idzho Hunter's Associatien is dedicared to in-
creasing the numbers of harvestable game but they do not believe it
has to be done to the detriment of the basic industries. He said the
Department of Fish and Game should be more fully scrutinized.

Mr. Mitchell testified that they agreed with.the Departwent of Fish
and Game that attempting to place plans into tha administrative pro-
cess 1s not workable.

Mr. Harper agrees with the Department of Fish and Game in that it
would seriously limic the flexability it needs to manage fish and

-wildlife resources.

Representative Winchester asked Mr. Nugent if there are technical
protlems with this legislation.

Mr. Nugent answered that currently the department has exemption from
the publication requirements and named the requirements that are
necessary.

Representative Jones said he considers this to be a good bill and
there should be am overview by the legislature,

Representative Wood moved and Representative Jones seconded that H334
go to the floor with a "Do Pass” recommendation.

Representative Dewey moved and Representative Stoicheff seconded that
H 334 be held in commitree,

SUBSTITUTE MOTION FAILED.
ORIGINAL MOTION CARRIED. Representative Jones will spomsor.

FLOOD CONTROL DISTRICT, TERRITORY ADDED

Mr. Galvin passed out his testimony (Attached)

Representative Litrle asked Mr. Dunn 1f this legislation would help
the Department of Water Rescurces.

Mr. Dunn responded that it would not and he deoes not support the bill.
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There being no objaction, the committee recessed subject Lo call of
the chair.

Meeting recessed at 2:40 P. M.

Chairman Chatburn cailed the meeting to order at 5145 PH.

Mr. Hamilron reported he would not be able to support H 337.

Representcative Winchester moved and Repressntarive Hansen seconded
that H 337 be held in commictee.

MOTION CARRIED.

GAME, FISH ILLEGAL POSSESSION

Mr. Gratton said that pasically this legislation would increase
the penalties for commercial poaching of cerrain nigh value animals
and fish and allow some cases [O be treated as felonies.

Representative Winchestar moved and fepresentative Wood seconded that
$ 1138 be held in committee.

Representative Winchester said a misdemeanor is a2 misdemeancr and
the penalty is too nigh.

¥Mr. Gratten answered that is the purpose of the bill - the magistrate
wants more latitude.

Mr. Norrie explained this legisiation applies to the hard-core poacher
who is convicred the second time for selling whole or parcs of game.

Representgative Linford said this addresses the problem of commercial
peaching. .

Representative Linford moved and Representative Sucton seconded that
5 1138 go to the floor with a "Do Pass” recommendation.

MOTION CARRIED: Representative Linford will spomsor.

LAND, STATE, RENTAL RATE

Mr. Hamilzon explainad that the purpose for this legislation is te
amend Section 38-304 which currently reguires six months notice to
state land lessees before an increase in rental rate is to taksa
effect. Grazing leases expire December 31 and new leases begin on
January 1, but the Idaho Code Section 58-307 states the rental for
grazing is not due wuntil May 1. It is unclear whether notice must
we given six months before the date new leases begin {(January 1)
or six months yefore the grazing lease rental is due and payable.
To clarify the matter § 1103 proposes that six months notice be
required before the rent is due and pavable on May 1.

Representative Srucki moved and Representative Sutton seconded that
5 1103 be sent to the [lsor with a2 "Do Pass'" recommendation.

MOTION CARRIED. Representative Srucki will sponsor.

OIL AND GAS LEASES, ROYALTIES, RENTALS

Mr. Hamilton told the committee the amendment on page 1 of the bill,
iine 14 following the character ., inserted "Royalties shall be

paid in addicion teo rental payments at the discretion of the board
of land commissicners’.

Represencative Jones moved and Representative Stucki seconded that
§ 1133aa be sent to the floor with a "Do Pass" recommendatiom.
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MOTION CARRIED. Representative Duffin will sponsor.

RELATING TC THE STATE WATER PLAN

Mr. Costelle explained the puUrTpoOse of this jegisiation is to provide
legislative ratification of che amendments to Policy 32 of the State
Water Plan adopted by the Tdaho Wate¥ Resource Board regarding the
gnake River Watet Rights Agreement. This puts the "seamp of approval
by the legisiacure.“

Mr. Kole said this agreement meets with the approval of the Artorney
general and idaho Power Company.

Representative WinchesgteT moved and Representaciva Stuckl seconded
that 1205 go to the figor with a "Bo Pass" recommendation.

MOTION CARRIED. Representacive Winchester will sponsoT.

DIsposal OF sROPERTY IN AN URBAN RENEWAL AREA

Representacive sorensen told the committee this legislation Was
sponsored by Senator Gcilbers. The bill disallows the sale of urban
renewal property te 2@ non-profit oOT public srganization until after
the municipal eleccions in November 1983. It will allow the electo—
rate to have & voice in the direction and policy of Boise.

Represencative Sytton moved and Representative Stuckl seconded that
§ 1111 be sent to the floor with 3 "pg Ppass” recommendation.

MOTLION CARRIED. Representative Sorensen will sponsetT.

TER RIGHTS AMENDING 1DAHO CODE

RELATING TO TRRIGATION, DRAINAGE, AND WA

To PROVIDE FOR THE QFFICE OF SECRETARY/TREASURER
Mr. Holden gave & brief explanation of the iegislation.

The mesting adjourned at f:u5 P.OM.

. VARD CHATBURN, CHALRMAN

DA A

Lin;B\Magstadt, Secretary
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MINUTES
RESOURCES AND ENVIRONMENT COMMITTEE

FEBRUARY 19, 19E¢ Rm 433, 1:30 pm

PRESENT: All membeérs were present except Senators Ringert and
Horsch.

‘Chairman Noh called the meeting to order.

Senator Little moved and Senator Sverdsten ssconded the
minutes of the previcus meeting he adopted. Motion carried.

Chairman Noh advised the Committee of what was going on with the
proposed sale of BPA. He has asked some people to monitor current
and future activity and in a few weeks they will report back to the
Committee. They will be working with Senator McClure's office.

The people involed are: Dick High, Ray Rigby, Jack Peterscn, Fred
Christensen, Bud Tracy, Jim Wrigley and Jim Gollar. .

5B 1358 TRUST WATERS ON THE SNAKE RIVER ESTABLISHED PURSUANT TO
AGREEMENT

Senator Crapo explained the bhill contained revisions of the Swan
Falls legislation passed last year and is intended to merely clarify
the agreement. IDWR proposed regulations implementing the Swan

‘Falls legislation raised a number of issues concerning the in-

terpretation of the legislation. As a result, negotiations were
entered into by all interested parties and this bill is the result
and seems to be acceptable to the concerned parties. He again
pointed out, nothing was changed in the agreement, but this is merely
clarification. He said he would like to send the bill to the ldth
order as there was a change to be made on lines 42-43, page 1.

Sherl Chapman, Water Users, said this organization supported the

legislation and concur in the proposed amendment.

Tom Nelson, attorney for Idallo Power, agreed with Senator Crapo
on the legislation and said they too supported the bill and the
change.

MOTION Senator Crapo moved and Senator Beitelspacher seconded
the bill be sent to the l4th order. Motion carried.

SCR 110 MINIMUM STREAM FLOW ON THE PAHISIMERCI
The legislation would be approving an application to appropriate water
for the minimum stream flow on the Pahisimeroi. MNo discusszion took

place on the legislation.

MOTION Senator Kiebert moved and Senator Beitelspacher moved the
bill go out with a "dc pass" recommendation. Motion carried.




Minutes, Resourtes - A ek, 1%, 1986

9B 1285 LAND DEPARTMENT: DREFINE "SALABLE MINERALS"

Stan Hamilton, Director, Dept of Lands, explained the bill would
amend the Idaho Code ta imclude and define "salable minerals”

for purposes of reserving and leasing such products. The bill

had been before the Committee at an earlier date and more information
had been requested by some members and Mr., Hamilteon said that had
been supplied to them. Mr. Hamilton stated the bill is to try and
make a clear policy for the future and effects nothing in the past
and would take effect July 1.

There was general discussion but mainly centered around the
definition of "salable mineérals"™ which was to include “common earth
minerals" and also the "what 1f" situations and the reservation in
the bill. Senator Budge and Little expressed concern with the
legisiation perhaps causing some problems Lo an individual who buys
land and then later finds he has some “"salable minerals." Some
discussion also about "fossils." Were they a "salable mineral?”
Mr. Hamilton said he was unsure about that and would be something
the legal department would have teo decide. :

Chairman Noh sa2id it was his understanding that the state has lost
some court cases because the statutes were not clear. This bill
would merely make the statuatory language clear. He pointed out
the mining industry has shown no opposition to the bill.

MOTION Senator Crapo moved and Senator Sverdsten seconded the
Bi1l be sent to the floor with a "do pass" recommendation. The
motion carried.

Time for the Committee to meet was over, and no further business
was possible and the meeting adjourned.

2 7

Laird Noh, Chalrman

/g.ﬁ’:./ %4®&24g&)

Bev Mullins, Secretary
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RESOURCES AND CONSERVATTON CUMMITIEER

March 13, 1985

3:40 p.om.

Room 412 - Statzhouse

ALl members present except:
Repregentatlive Crozier

Stan Hemilton snd Fred Kiwmabeth, Departmant of lande, ¥en Dunn, Department of
Weter Resources, Ken Norrie. Pish and Game, Sherl Chapman, Idszshe Warter Uners
iescclacion, Btan bBoyd; Idaho Wool Growerts, Dave Bivens, ldaho Farm Buress,

and Semator Michael Crapo.

Representetive Stuckl moved and Reprementative Wood geconded that the mimwetes of
the March 11, 1946, meeting be approved.

HOTION PANSEDR. -

BELATING TO TERMS OF SALE OF STATE LANDS: TO PROVIDE THAT PAYMENT TEIMA ON 3ALES
UF¥ STATE LANNS BE CASH ON TUF DAY OF SALR DNLESS OTHERWISE FROVIDED WY THE STATU
BOARD OF T.AND COMMISGTONERS AND TG PROVIDE PARAMETERS FCR INSTALLMFNT SATES; ARD
REPEALTING SECTION RELATING TO STIMMP LANDE,

Mr. Stan Hamilten explained that this legislstion would provide for the State
Land Boerd to escablisbh = palicy for the different catsgories of land that are
tor male. Cash paysedat, by the purchaser, on the day of sale would be axpocted.
The Beoard may sell erate lands on instelments with the down paynent, number of
instzlmencs and inrerest defarred to be set hy the Board. Tha down payment coul
not he lasg than 104 of the purchase price or the number of annual payments gres
than 20. Mr. Hamilrtun sald thet currently land sales are not made for cash huac
they are done on 2 term bagls and when the sale involves & smsll parcel of land
und/or a small amount of mueney, this procedure is costly to the Dapartment. le
gtatad thar there have beeu some problems in the past in collection of montes
and that thers ars wany requests for extensivus., The Dapartment would like fo
sse 10-year styuctured dnstalwments rather than the 20 year plon now in effect.

Representative Edwards wmoved and Representative Little seconded that BS 1281 be
sent to the floor with a "Do Pama” racommendation,

MOTION CARRIED. Representatlve Little will sponwor.

RELATING TO TRUST WATERS 0N THE SNAZE RIVER ESTABRLISMED PURSUANT TO AGREFMENT;
T PROVIDY THAT A USKR OF WATER TFOR TOWER THRPOSKY SUBORDINATED BY AN AGEEEMENT
OR BY A PEXMIT [58UED AFTER 7/L/85, OR BY A LICENSE ISSUED AFTER 7/1/85, MAY
CONTIRUE {SING THE WATFR PENDING APPROVAL OF DEPLETIONARY FUTURE BENEFLC1AL |SES
TO CLARIFY APPLICATION TO CHRTAIN WATERS OF THE SNAKE RIVER OR A SURFACE OR GROU
WALER TRIDUTARY UDSTEEAM FROM MILNER DAM & DOWNSTHEAM FROM MTLNER DAM REGAXDING
THE DETERMINATION AND AUMTNISTHATLON OF RICHTS 7O THE p4y OF CERTAIN WATERS OF
THE SKAKE RIVER; TO PROVILE THAT THE DIRECTIOR OF THE DEPARTMENT OF WATER RESOUR(
SHALL REVIEW ALL DPREMTTS $3SUFD PRIOR TO 7/L/85: 'T0 CLARIFY LANGUAGE AND TO PROY
CORRECT CITATIONS,

Sepetor Crapu explainead chat this legislatinn is to clarify language in all Sec-
tiona regarding miniwym srresm flows, ground watur end tributary watera upsrres:
and downstreaw from Milner Diwm, actloss the THrecter may teke to review pszmles
relating to trust waters, etc.

Sherl Chapman - told the Cosmittee of his gronp's suppor: of this lepisiatiom.

Eapresentatlve UWood moved and Kepresentative Wingheweer sezcounded that § 1358ua
ha senrt to the floaT with a "Do Pase" recommendation.

MWOTTON PASSED. Hepresentative Wood will sponsar,
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RELATING TO Di3POSAL OF Syri'LUS REAL PROPERTY BY THE STATE BROAED OF [AND CoM-
MISS1ONERE: TO PROVLDY POR HOTICE OF THE PROFERTY SALE TO BE ADVERTTSED IN A
NEWSPAPER PUBLISHED TH THE COURTY WHERE TUF PROPERTY I8 LGCATED FOR FOUR CON
SECUTIVE WELKS & 0 STRIKE THE REQUIREMENT THAT NOYICE MUET ALSO BE PROVIGED
IR 4 NEWSPAPER PUBLYZHED LK BOTSE.

My, Hamllton explainzd rlhar this legisistion raducer from 6 to & the numbsr of
weeks propevty musl be advertlsed for 8ale. Tt also removes the ruquirement
that the advertisement be published in the Cley of Beise. A $300,00 ssvings
per parcel adverrised ig experted Ly the Deparvment.,

Kepresentarive Winchester moved and Eepresentsvive Edwards seconded thar 5 1282
be szent £o the flovr with a “Do Pase™ recommendrtion.

MOTION PASSHD. Representatlve EchoHewk will spousgr.

RELATING TO THE APPRATSEMENT OF SYATE LANDS AWD TTMBER THIREON: TO MLEMINATE
THE APPRAISEMENT FEE OF IWENTY QENTS FPER ACRE YOR TIMBEK, TO FPRQVIDFE TRAT THE
AFPRATSEMENT FEE FOR 3TATE LANDS MAY BR THE ACTUAL C€OST OF THE APPRAISAL AWD TO
ELIMINATE THE APPHATSEMENT ¥REE OF FIVE CEWTS PER ACRE FOR LAND,

Mr., Uumiltow explained that this legislation deals with apprailszl coats and
eliminatoas fees that are outdated. Sevaral years age J¥AD instrucsed the
Department to create s mzpocial fund for spprailsals, tharge the actual smount
for appralsals, and keep the fuud revolving, “This legislation will cover the
actions curruntly heing taken by the Depatrtment.

Rapreaentative Sutton wuved and Kepresantabtlve Stuclki seconded that ¥ 1283 Le
gent to tha fleor with a “"Do Fags" recommendation.

MOTION PALSED, Representasliive Sutton will spnonsor.
RELATING T0 MINERAL RIGEYS TW STATE LANDS, TO PROVIDE THAY THE RBOARD OF LAND

COMMISSIONERS CAN WITHUDRAW STATE LARDS UNDER THEIR CONTROL & JURISDICTION FROM
HINERAL ENTRY.

Repragentative Wood roquested that rhis bill be held in Committee until next
week and the request was met without objaction.

RELATING TC MEMEXKRSHIP OF THE IDAHO FISH & GAME COMMISSION; TO HEDUIRE THAT BUT
T.ATER THAN 1589, NO TESS TUAN TW) MEMEERS OF THE FISH & GAME COMMTASION SuALl, BE
INDTVIDUALS WHOSE PRIRETERAL DCCUPATTON IS AN AGRTCULTURAL PURSUIY.

Represantative Jonga told rhe Committes ho feels thia leglslagion would allow
far mure cooperation betwesn the Commiszion znd landowners 1f the farmere and
ranchers had more voice on Lhe BosTd. Dbave Bivens and Stan Boyd also spoka in
fayor of this pill stating the great deal of work that landownars do o support
wildidfe and the Commiasion.

Ken Nozrilu wtated thar the Figh and Game Dapurtwent has preblems with the b1l
and feulg that it may set a precedent fur epeecial imterast groups. He continuaed

that the agriculture industry. has always been represenfed on the Commission by
memberahip.

Represeutative Lirtle wmoved snd Kepresentativa Jones seconded that U 464 be sent
tc the floor with a "Do Pasx" recommendatiou.

Kepresentative laageuson moved and Kepressntatlve Edwarda segonded that Tl 464 he
held {n Commiztue.

MOTION FAILED.
Moved and seconded that i 464 Le seat to the floor with o "Do Pass” recommandutivn.
MUTION CARRTED,

Thers being ne further business before che Committoe, tha meeting adjourned ac

5 p.m.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN ARD FOR THE COUNTIY OF ADA

£ % & % ® % & * ¥ ®

IDAHO POWER COMPANY, ) Case Wo. 81375
a corporation, }
i
plaintiff, )
)
vs. } CONSENT JUDGMENRT
)
STATE OF IDAHO, IDAHO DEPARTHENT )
OF WATER RESCURCES, et al. )
) -
pefendants. )

tiiittii*i

Upon  stipulation of Plaintiff and the State
pefendants, and good cause appearing;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1, Idaho  Power Company's water rights shall be as
follows (bracketed names belou_ refer to Company projects):

A, gtate Water License Numpbers 36-2013
{Thousand Springs), 37-2128 & 37-247% (Lower
Malad), ~37-2471 {opper Maladl,’ 36-2018
{(Clear Lake), 36-2026 (sand Springs),
02-2057 (Upper salmon), 02-2001A, 02-20G01B,
02-2059, 02-2080 (Lower Salmon), 02-2064,
02-2065 -{Bliss), 02-2036 (Twin Falls),
02-2026 (Shoshone Falls), 02-2032, D2-4000,
92-4001, and Decree Number 02-0100 (Swan
Falls) entitle _the Company ta an
ansubordinated right of 3300 c,f.s. average

CONSENT JUDGMENT ~1-




daily flow from Aprii 1 to dctober 31, and
5600 c.f.s5. average gaily flow from Hovember
1 to March 31, both to be measured at the
Murphy U.S$.G.S. gauging station immediately
balow Swan Falls. Thege flows are not
subject ko depletion. The Murphy gauging
station 1is 1located at latitude 43°17%'31%,
Lengitude j16°25'12%, in HWl/4 NE1/4 BSElL/4
of Section 35 in Township 1 gouth, Range 1
West, Boise HMeridian, ada County Hydrologic
OUnit 17050103, on right bank 4.2 miles
downstream from SwWan falls Dower Plant, 7.5
miles NE of Murphy: at river mile 453.5.

5. The Company is alsc entitled to use the
£low of the Spake River at its facilities to
vhe extent of its actual beneficial use, but
nok to exceed those amounts stated in State
Water License HNumbers 16-2013 (Thousand
springs), 17-2128 & 37-2472 {Lower valad},
317-2471 {Upper Malad), 36-~2018 (Clear Lake},
36-2026 {Gand Springs). §2-2057 {Upper
sailmon}, 02-20014, 02-2001B, 02-2059,
02-2060 {Lawer salnon), 02-2064, p2-2065
(Bliss), 02-2056 {Twin Falls), pz-203%6
{(shoshone Falls), 02-2032, 02-4000, 02-4001,
and Decree Number 02-0100 (Swan Falls), but
such rights in egxcess of the amounts stated
in 1(A) shall be subordinate to subsequent
benaeficial upstream uses upon approval of
such uses by the 3State in accordance with
gtate 1law unless the depletion viclates OrL
will violate paragraph 1(A). Company
retains it right to contest any
appropriation of water in accordance with
state law, Company further retains the
right to compel state to taks reasonable
gtepg to insure the average daily flows
agtablished by this Agreement at the -Murphy
7.5.G.S. gauging station. Average daily
flow, as used herein, shall be based upen
actunal flow conditions;  thus, any
fluctuations resulting from the operation of
Company facilities shall not be coqsidered
in the calculation of the mninimim daily
stream flows set forth herein. This
paragraph -shall constitute a subordination
condition. -

c. The Company's rights listed in
paragraph 1(A} and 1(B) are also subordinate
to the unses of those persons dismissed from
this case pursuant to the contract executed
between the State and Company implementing

the terms of Idaho Code §§561-53% and §1-540.

AAEDHT IHDGHMENT  ~2-




PR R RBRBRS

o, The Company’s rights iisred in
paragraph 1{A} and 1{B} are alsoc subordinate
to those persons who have beneficially used
water prior to October 1, 1584, and who have
filed an application or claim for said use
by June 30, 1985.

E. Company's ability to purchase, lease,
own, or otherwise acguire water from solrces
upstream of its power plants and convey it
to and past its power plants helow HMilner
nam shall not be limited by this agreement.
Such Fflows ghall be considered fiuctuations
regulting from operation of Company
facilities.

- 2. mhe above-captioned case 1s hereby dismissed
withour prejudice as to 211 remaining defendants other than the
gtate defendants.

3. The above~captioned case is hereby dismissed with
prejudice as against khne State defendants as to all claims of
plaintiff not resolved by the decisions of tha ldaho Supreme

court reported as Idaho Power Company v. State of Idaho, 104

7daho 570, 661 P.2d 736 and 104 Idaho 575, 661 P.2d 741 (1383}

or by the entry of this Judgment .

4, The Swan Palls Agreement, dated Octeber 25, 1984,

shall not be merged inta nor integrated with this Judgment, but

shall remain in full force and effect independent of this
Judgment.

5. Each and all parties shall bear their own costs.

{450
DATED this,jgzz?day of f:LLAJJ“*afzzyé' };ég.

e
DISTRICT JUDGE

T Copy

CONSENT JUDGMENT -3~
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IN THE DISTRICT COURT OF THE FOURTE JUDICIAL DISTRICT OF THE

STATE OF IDAHC,

IN AND FOR THE COUNTY OF ADA

* % * k * k& x *F € F
iDAHO POWER COMFANY, ) Case No. 62237
z corporation, }
Plaintiff, ;
vs. ; CONSERT JUDGﬁENT
<TATE OF IDABO, IDAHO DEPARTMENT g
OF WATER RESOURCES, et al. )
Defendants. %
# * % % kX * % * & ¥
Upon stipulation of Plaintiff and the State
Defendants, and gcod cause appearing;
IT IS EEREBY ORDERED, ADJUDGED AND DECREED:
1. Idaho Power Company's water rights shall be as

follows (bracketed names below refer to Company projects):

A. State Water License Numbers 36-2013
(Thousand Springs), 37-2128 & 37-2472 {Lower
Malad), 37-2471 (Upper Malad), 36-2018
{(Clear Lake), 36-2026 (S5and Springs),
02-2057 {Upper Salmon), 02-2001a, 02-2001B,
02-205%, 02-2060 (Lower Salmon}, 02-2064,
DZz-2065 {Bliss), H2-2056 (PwWwin Fallis},
02-2036 {(Shoshone Falls), 02-2032, 0z2-4000,
02-4001, and Decrse Number 02-0100 (Swan

~ONSENT JUDGMENT  -1-
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Falls) entitle the Company Lo an
unsubordinated right of 3500 c.f.s. average
daily flow from April 1 to October 31, and
5600 c.f.s. average daily flow from November
1 to March 31, both to be measured at the
Murphy U.S5.G.S. gauging station immediately
below Swan Falls. These £flows are not
subject to depletion. The Murphy gauging
station is 1located at latitude 43°17'31",
Longitude 116°25'12", in NWl/4 NE1/4 SEl1/4
of Section 35 in Township 1 South, Range 1
West, Boise Meridian, &Ada County Hydrologic
Unit 170501063, on right bank 4.2 miles
downstream from Swan Falls Power Plant, 7.5
miles NE of Murphy, at river mile 453.5,

B. The Company is also entitled to use the
£low of the Snake River at its facilities to
the extent of its actuzal ben=ficial use, but
not to exceed those amounts stated in State
Water License Numbers 36-2013 {Thousand
Springs), 37-2128 & 37-2472 (Lowsr Malad),
37-2471 {Upper Malad), 36-2018 (Clear Lake},
36-2026 (Sand Springs), 02-2057 (Upper
Salmon), 02-20014, 32-2001B, 02-2059,
02-2060 (Lower Salmon}, 02-2064, 02-2065
{Bliss), 02-2056 {Twin Falls), D2-20346
{Shoshone Falls), 02-2032, 02-4000, 02-4001,
and Decree Number 02-0100 (Swan Falls), but
such rights in excess of the amounts stated
in 1(a) shall be subordinate to subsequent
beneficial upstream uses upon approval of
such uses by the State 1n accordance with
State law unless the depletjon violates or

will violate paragraph 1(a}. Company
retains it right to contest any
appropriation of water in a&accordance with
State law. Company further retains the

right to compel State to take reasonable
steps to insure the average dailly flows
established by this Agreement at the Murphy
U.S5.G.5. gauging staticn. Average daily

" flow, as used herein, shall be based upon

actual flow conditions; thus, any
fluctuations resulting from the operation of
Company facilities shall not be considered
in the «calculation of the minimum daily
stream  flows set forth herein. This
paragraph shall constitute a subordination
condition.

C. The Company's rights listed in
paragraph 1{A} and 1(B) are also subocrdinate
to the uses of those persons dismissed from

aAda County Case No. 81375 pursuant to the
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contract eyecuted betwesn the State and
Company implementing the terms of Idzho Code
§561-539 and 61-540. ’

D. The Company's rights listed in
paragraph 1{A) and 1{(B) are alsc subordinate
to those persons who have beneficially used
water prior to COctcher 1, 1984, and who have
filed an application or c<laim for said use
by June 30, 1985,

E. Company's ability to opurchase, lease,
own, or otherwise acquire water from sources
upstream of its power plants and convey it
to and past its power plants below Milnper
Dam shall not be limited by this agreement.
Such fiows shall be considered fluctuations
resulting from operation of Company
facilities.

2. The above-captioned case is hereby dismissed

without prejudice as to zall remaining defendants other than the

State Defendants.

3. The above-captioned case is hereby dismissed with

prejudice as against the State defendants as to all claims af

plaintiff not resolved by the decisicns of the Idaho Supreme

Court
Idaho

or by

reported as Idaho Power Company v. State of Idaho, 104

570, 661 P.2d 736 and 104 Idaheo 575, 661 P.2d 741 (1983)
the entrzy of this Judgment.

4. The Swan Falls Agreement, dated October 25, 1884,

shall not be merged into nor integrated with this Judgment, but
shall remain in full force and effect independent of this
Judgment.

5. Each and &}l parties shall bear their own costs.

DATED this day of /%222%£Lﬁ{:/ : 1§€€)

O 7
/C—M/ﬁ?/dﬁ(huﬂ.
DISTRICT %gpéz

0724p
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JOHN BASTIDA, Clerk

By REBECCA CASTANEDA
DEPUTY
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Iy THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COQURTY OF ADa

e % kB % % % k % K %

IDAHO FOWER COHMPANY,

pPlaintiff, Case Ho. 62237
VvE.
STATE OF IDAHO, ACTING BY AND ORDER FOR
TEROUGH THE DEPARTMENT OF JUDGKENT

WATER RESOURCES, ET AL.,

pefendants.

it el T il R T S et e

% k % k X *® A ¥ Kk

ORDER FOR JUDBGMENT

Upon stipulation of the remaining parties, and good
cause appearing, IT IS5 HEREBY ORDERED:

1. The Consent Judgment attached to the Stipulation,
filed Angust 3, 1983, should be detached from the Stipulation,
executed by the Court, and filed. |

2. upon filing of the Judgment, counsel for Idaho
Power Compaﬁy will serve a true and correct copy of the
Judgment as entered upon the persons'and entities appearing on
the serviée list previously prepared by counsel for Idaho Power
company .

3. The issue of attorney fees to be 'assertgd' by

pefendants Mud Flat Ccanal Company, Cottonwood Mutval Canal

T

ARNFER ROR JUDGMENT -1-
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company and Dwayne Mcandrew is hereby reserved for later
decision. Any attorney fees later awarded wlll be incorporated
in a supplemental judgment to be entered solely for that
purpose. |

4, counsel for bdefendants Mud Flat Canal Company,
Cottonwood Mutual Ccanal Company and Dwayne Mchndrew will have
sixty (60) days from the date hereof within which to serve and
£il1a a cost bill and a brief in suppert of the cost bill.
counsel for Idaho PoWer Company will have twenty-one {21} davs

thereafter to respond to the cost bill and the brief in support.

5, the Court will notify counsel when the case may

pe noted for hearing.
DATED this«éi day of C\)O\ﬁ , 1590

ALAN M. SCHWARTZMAN

District Judge

2927p

1

ORDER FOR JUDGMENT -2-
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IN THE DISTRICT COURT OF THE FOURTE JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
***'ﬁr*:&-****
IDAHO POWER COMPANY,
Plaintiff, Case No. 62237
Vs,
STATE OF IDAHO, ACTING BY AND

THROUGH THE DEPARTMENT OF
WATER RESOURCES, ET AL.,

STIPULATION FOR ENTRY
OF JUDGMENT

vvwwuvvuuvu

Defendants.
*;********

COME NOW the Plaintiff herein, by and through the firm
of Nelson, Rosholt, Robertson, Tolman & Tucker and Defendants
State of Idaho, 1Idaho Department of Water Resources, 1Idaho
Water Resource Board, Idaho Public Utilities Commission and the
Commissionars thereof, (hereinafter referred to ag "State
Defendantsm"), by and through the office of the Attorney
General, State of Idaho, ang stipulate and agree that the Court
may enter the Consent Judgment attached hereto.

The parties stipulate and agree that the Court may
consolidate the hearing on the Motion Ffor Entry of Judgment
filed cont?mporaneously herewith with a similar hearing in the

case of JIdaho Power Company v. Idaho Department of wWater

STTRIIT.ATTON TAD DrEmtr e oo o




W 0o =3 O O W= O N e

P bt R el el ed ed b
=1 O T W L0 R e D

19
20
21
22
23
24
25
26
27
28

Resources, et al., Civil no. 81375, currently pending in this

Court.

DATED this o/

1593p

STIPULATION FOR BNTRY OF

*"day of July, 1989,

NELSON, ROSHOLT, ROBERTSON
TOLMAMN & TUCKER

re B,

Thomas G. Nelson

STATE OF IDAHO

J1 Jones, i
rney neral

s C%&::

Clive agyong
Deputy Xttorney G neral

TIITDOME T ™
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CONTRACT TO IMPLEMENT
Chapter 259, Sess. Laws, 1883

THIS CONTRACT, HMade and entered by =and between the
aTATEZ OF IDRHO, hereinafter referred to as "Idaho", acting by
and through the Governor of the State of Idaho, pursuant to ths
provisions of BSenzate Bill No. 1180, 1983 Idaho Session Lawvs,
Chapter 239, and the IDARRO DOWER COMPANY, a Malme corporatien,
qualified to do business in Idaho, with its principal offices
in Boise, Idaho, hereinafter raferred ta =g the "Company”;

NOW THERFORE, 1in consideration of the mutual covenants
and agreements herein contained and other good and wvaluabls
consideration, the receipt of which is hereby acknowledged, the
parties herehy agree as follows:

CONTRACT PROVISIONS

Definitions

|t

{(2) The phrase “consumptive water USEs for domestic
uses" means water for one oI MOLE households and
water used for &ll other purposes including
irrigation of =a residential lot in connection
with each of said households where total use,
other than water for irrigation ot the
residential lot, does not  exceed thirteen
thousand (13,000) gallons per day. The =above
definiticn applies whether such uses are direct
or from & municipal water supply. The term
"residential lot" means either & 1ot in an
approved subdivisici or & Ilot created by metes
snd bounds description, which lot had been
platted or described prior to November 19, 1382,
or meets the minimum residential “lot size
requirement 1n effect on November 1%, 1882, of
the local government agency having jurisdiction.
The minimum lot size may .be changed by the
government agency. but shall not exceed two and
one-half acres. The term "consumptive water for
domestic uses" shall include, im addition to the
uses listed above, use of water for livestock.

Page 1 of 10




(b}

(c)

u
. *

"Nonconsumptive Commercial, Noncomsunp ive Munic-
ipal, Nonconsumptive Industrial Us2" means any
CMI use which does not deplete the water of the

Snake River system above Swan Falls more than two
acre-fest per day.

The phrase "substantial investment in irrigation
wellsg and 1r:1gablon. equipment” means an actual
expenditure or written commitment, pursuant to 2
water right application filed prior to November
19, 1982, or pursuant to & water right permit
issued prior to November 19, 1382, for a portion
of the costs of consbructzmz or purchase cof &
well, or of equi p ment +to be wused primarily £for
irrigastion purposes which mests the following

requirements:
1. The actual expenditure or written commitment
for irrigation -wells or for irrigation

equipment equals or excesds the amount of
fifteen thousand dollars ($15.000) or the
actual expenditure or written commitment
equals or ‘exceeds twenty five (23) percent,
whichever is .lesss, of the total projected
cost of the irrigation project; and

2. The actual expenditure or written commitment
must have been made pricr to November 19,
19Bz2. —

3. The parties have determined  that  the
disjunctive wells or equipment”  more
clearly effectuates the legislature’'s intent
in this regard, notwithstanding the

appearance of the conjunctive “wells and
equipment” in-§ 61-540, Idaho Code. '

The acronym nIPUCH resfers to thHée Idaho Public
Utilities Commission and to &ny agency SuUcCessor
in function.

The phrase "2da County Civil No. B1373" refers to
the following legal actiom: Idaho Power Company
vs. Idsho Department of Water Resources, et al.,
Ada County Civil No. B1375,

Mutual Covenants

(2}

Notw1th=tand1ng the pending district court action
in Ada County Civil No. 81375 all water users as

Pags 2 of 10
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defined in oparagraphs 1{a), and 1{b)}, =and all
consumptive water wusers who have beneficizlly
used water prior to November 1S, 1382, pursuant
to a valid permit, license or decresd right
gxisting prior to HNovember 19, 182, or valid
beneficial use c¢laim, and any persons who have
previcusly made  substantial investments in
irrigation wells or equipmesnt for use pursuant to
a water right applicetion f£iled prior to November
19, 1982, even though such irrigation wells or
irrigation equipment were mnot Iin opesration prior
+o Nevember 19, 1982, may continue the perfection
of such water right in compliance with Idaho law
without protest or interference by the Company.

As soon' as practicable after the effective dats
of this contract, the Company and Idzho shall
dismiss with prejudice Iits pending cases, 2Ads
County Civil. No. 81375, as to these perscns who
in the opiniecn of the Company and Idzho, come
within the class of users identified 1in paragraph
2(a) above.

2s to those persons whom the Company and Idaho
cannct intitially determine, based upcn the
information avallable to them, whethsr or not
they come within the class of users identified-
in paragraph 2(a) above, the Company and Idaho-
acting through the Idzho Department of Water
Resources, shall = endeavor to obtain the
information necessary to make a decision as io
such persons. To the extent it is requested by
the Company to provide informatlon, the Idzho
Department of Water Resocurces shall recover its
legally authorized costs {for researching and
producing data inecluding copies. The Company
shall subseguently dismiss with prejudice the
pending case as to any other persons who ars
determined by the Company and Idaho based upon
the information received to come within the class
of users indentified in paragraph 2(a) above.

The Company and Idahc shall nct assert any claim
for inijunctive relief or compensation for
depleted flows at the Swan Falls Dam or other
Company dam from those persons dismissed from Ada
County Civil ¥o. 81375, &and will not protest the
issuance of & permit or license to such parsons
on account of the depletion of flows at the

Page 3 cof 10




(e)

Company's hydro dams for Waler uses coming within
the provisons of Idaho Code § g1-5335,

The Company and Idzho shall pot name  as
defendants in any action, or asssrt any claim
against, holders of Consumptive water wuses for
comestic, nonConsuwnp— tive commercial,
nonconsumptive  industrial, Q9L nonconsumptive
municipal wuses from the Sneke River watershed
above Swan Falls Dam occurring from and afrer
November 13, 1882, unless such action or claim is
unrelated to such USe5, or unless such uses would
result in a viglation of the Company's water
right as defined in Baragrapn 7(X) of the
contract attached herstg as Exhibit A, or in s
violation of the minimum stream f£1oy 2stablished
by the State Water Plan,

3, Intent of the Act and cf the Contracr

{a}

(b)

{(c}

It is the intent of the aAct (Chapter 259, 3§.1,
1283) and of this Contract, and the
interpretation of both Parties hereto, that

remedies zgainst PErsons coming within +he terms
of paragraphs 2{&) ‘apd 2(e) hersef during the
eXistence of this contract shall ngo+ expose the
Company to claims befcre the IPUC in ths event of
later termination of this contract under the
provisions of pParagraph 7(a), and that the IPUC
will lack jurisdiction of such claims in the
event of termination of this Contract under the
Provisions of baragraph 7(a).

In order to implement the Act and this contract
in accordance with the intent, the -Company and
Idaho shall move the District Court in Adg County
Civil No. 81375 under ths Provisions of I.R.C.P
41(a){2) to dismigs szid case with prejudice as
to the defendants entitled to dismissal under
this Contract, The provisicns gf I.C. 61-539
relzting to IPUC jurisdiction shail only apply as
to the qualifying uses of gach desfendant so
dismissed.

The dismissal shall be binding upon the plaintizs
irrespective of any declaration by a cours of
competent jurisdiction that g.B, 1180 is null,
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void or of no effect. The dismissal shall be
construsd as an abandonment by the Company of
that perticn of its claims for damage against the
state and its agencies arising from the Iissuance
of permits or licenses to those holders or their
pradecessors.

Third Parity Beneflcilaries

Persons coming within the class of users identified in
paragraphs 2{(a), 2{d) or 2{(e)} above are third party
beneficiaries cf  this contract . who may  sesk
enforcement of applicable provisicons, except as to
paragraph 3, in accordance with the laws of the Staie
cf Idahe. By executing this contract, the Company
agrees that its claimed water rights are subordinate
to +the rights coming within the provisions of
paragraphs 2(a), 2{4) and 2{e).

Exceptions

No provisien of this Contract is intended, nor shall
it have the effect of limiting in any manner the
nature or scope of the claims or defense which may bs
utilized by any party +to the action remanded to
district court by the Idaho Supreme. Court in Casz No..
13794, The parties agree that by .executing this
Contract, the State is not conceding nor agresing that
rhe users or uses identified in paragraphs 2{a), 2{d)
or 2{e) in fact interfere with the Company's claimed
water rights or that the surface water or ground water
used or to be used by such users or uses does 1in fact
contribute to +the flow of the Snake River. The
parties agree that by executing <this Centract the
Company is not conceding nor admitting that it cannot
state or prove a claim against +those water users
identified in 2(a), 2{48) or 2(e), nor any other users
or potentizl users of water from the same sources.
Neither the plaintiff nor the defendant by this
contract mekes any admission regerding the nature or
quality of the water rights at issue in this or any
other litigation. Nor does the state make any
admission that the ground waters or various reaches of
the Snake River are an interconnected water system.

Term

This Contract shall take effect when executed znd
shall continue in effect until terminated in
accordance with the provisions cf paragraph 7 hereof.




Termination

{a) In the event the Act is amended or repealed, this
Contract shall terminate on the effective date of
said law amending or repealing the Act, unless
the parties keep this contract in force by way of
written addendum, In the event of terminatien
under paragraph 7{(a), this contract shzll be null
and wvold on and after ths date of termination
except as to paragraphs 1, 3, 7, and 8, which
shall continue in force and effect.

(b} In addition to any terminatlon that may occur
under the provisions of paragraph 7(a) hereof,
this contract shell terminate (1} on the date the
contract has been performed according to its
terms or (2) on the date any decres entsred in
Ada County Civil No. 81375 is £final following on
appeal or expiratiecn of the perlod for appeal.
whichever of the foregoing (1) or {2) ogccurs
later. In the vent of termination under
paragraph 7(b), this contract shall bs null and
void on and after the date of terminztion, except
as to paragraphs 1, 2(d), 2(e) and 3 which shall
continue in force and effect. -

(¢} In the event that the agreement between the
Governor, the Attorney General and the Company
dated October 24, 1984 and attached hereto as |
Exhibit A is not ‘implemented or is terminated by
breach, then this contract shall also terminate,
except to the extent this contract has been
performed as of the date of termination.

Waliver of Defenses

In +the event the Contract 1s terminated under the
provisions of paragraph 7(z). the defenses of statute
of limitations, abandonment, adverse possessicn,
statutory forfeiture, laches, waiver and other
applicable common law defenses due teo action or
jpaction of the Company during the period the Contract
was in existence shall not be available agailnst the
Company on behalf of persons against whom the Company
did mnot attempt to state 2 claim based on the
existence of this contract for a period of two (2)
years after the date of such termination, unless the
parties keep this Contract in force by way of wvritten
addendum.
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13,

14.

15,

authority of Department of Water Resources not afigcted

This Contract  shall not be construed to limit nor
interfere with the authority and duty of the Idaho
Department af Water  Resocurces to enforce and
administer any of the laws of the State which it is
authorized to enforce and administer.

Modification

This Contract may not be modified except in writing,
executed by both of the parties hereto.

Successors

The provisions of this contrzect shall bind and inure
to the benefit of the respective successors and
assigns of the parties.

Entire Agreement

This Contract ssts forth all the covenants, promises,

provisions, agresements, conditions and undsrstandings

between the parties implementing the Act, and there

are nc covenants, provisions, promises, agreements,

conditions or understandings, either oral or written
stween them other than are herein set forth.

Nonlimiteations

This Contract is not intended, nor shall it be
construed, to limit the 1rights o¢f either party to
prevent the institution or continuance of water uses
not in compliance with the laws of the State of Idaho.

Effect of Section Headings

The ssction headings appearing in this Contract are
not +o be construed as interpretations of +the text but
are inserted for convenience and reference only.

Multiple Originals

This Contract is executed in triplicate. Each of the
three contracts with an original signature of each
party shall be an original. -




IN WITNESS WHEREQF, the parties have executed this
agreement at Boise, Idaho.

IDAHO POWER COMPANY

Byr\wz%

JAMES E. BRUCE
Chalrman of the Board
and Chief Executive
Officer

.Covernor of +he
tate of Idzho
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Costh ‘ -

APPROVED AS TO FORM:

JIM S
Attotney Gegeral of the
Sstatg of Idzho

CERTIFICATE OF SECRETARY

paul L. Jauregqui, as secretary of Idzho Power Company.
a Mzine Corporation, hereby certifies as follows:

{1) That the corpcrate seal, or facsimile thereof .,
affixed to the instrument 1s in faet the sesl of the
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poration, cr a true arsimile thersof, as the case may bs;

(2} That any officer of the corporation gxecuting the
ipstrument does in fact occupy the official position indicated,
that one in such position is duly authorized to execute such
instrument on behalf of the corporation, and that the signaturs
of such officer subscribed thereunto 1s genuine; and

(3) That the execution of the instrument on behalf of
the corporation has been duly authorized.

tTn witness whereof, I, PAUL L. JAUREGUL, as the
secretary of Idaho Power Company, & Maine corporaticn, havs
exocuted this certificate and affived theﬁfeal of Idahp Power
Company,; 2 Mzine Corporation, on this Z4-* day of fp

1984, '
I ﬂL// .
xﬁ#iiﬁ}&#4&“ﬁﬁ%?hﬂ
Paul L/ Jzuregqul

Sacretpry/ of Idajo Power Company

il ¥

STATE CF IDAHO }
) ss.
County of Ada )

On this Mday of M 1984, before ne, 2
Notary Public, in and for said County and State, personally
appezred JAMES E. ERUCE, and PAUL L. JAUREGUI, knocwn oI
identified tc me to be the President and Secretary.
respectively of Idaho Fower Company, +he corporation that
executed the foregoing instrument, and acknowledged to me that
such corporation executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and

affixed my official seal the ddy and year im thiz certificate
first zbove written.

-l-_/
¥ PUBLI

€ FQR IDAHO
ding at

! .- ’ +

TTA
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QTPTZ O"E‘ IDAHO )

}  ss.
County of Ada }
on thlSM day OEM_, 1984, bhefore me, a
Notary Public, in and for said County and State, personally

appeared JOHN V. EVANS, Eknown or identified to ne to be the
gaovernor of the State of Idaho and PETE T. CENARRUSA, known to
me to be the Secretary cf the State of Idaho; and acknowledged
to me that they executed the same.

IN WITHESS WHERECF, I Lave hereunto set my hand and

affixed my officiel seal the day and year in this certificsais
first above written.
- , igj_a_.a Q?_;"G——j )
T . W PUBLIC FQE IDAHO
¥ )_ ° B t =’
v
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c. 259 '83 TDAHO SESSION LAWS 639

Internal Revenne Code.

SECTION 2. It is not the intention of the legislature, by enact-
ing this legislation, to limit the application of Idaho inceme tax
regulation 27-4.1.a.33.

SECTION 3. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval, and retroactively to Japuary 1,
1983.

Approved April 20, 1883.

CHAPTER 258
(§.B. No. 1180, As Amended)

AN ACT

RETATING TO JURISDICTION OVER THE WATER RIGHTS OF AN ELECTRICAL CORPC-
RATION BY THE IDAHO PUBLIC UTILITIES COMMISSION AND TO CONTRACTS
BETWEEN AN ELECTRICAL CORPORATION AND THE STATE OF IDAHC RELATING
TO SUCH WATER RIGHTS; AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY
THE ADDITION OF A NEW SECTION 61-539, IDAHO CODE, TO PROVIDE THAT
THE COMMISSION HAS NG POWER OR JURISDICTION TO MAKE ANY DETERMI-
NATION, DECISION, RULE, DEMAND, REQUIREMENT, OR ISSUE ANY ORDER OR
DECREE INVOLVING OR RELATING TO THE FAILURE OR REFUSAL OF AN ELEC-
TRICAL CORPORATION TO PROTECT ITS WATER RIGHTS FROM DEPLETION OR
10SS TO JUNIOR PRIORITY CONSUMPTIVE USES PRIOR TO NOVEMBER 19,
1982, CERTAIN CONSUMPTIVE USES FOR IRRIGATION PURPOSES WHERE SUB-
STANTIAL INVESTMENT IN IRRIGATION WELLS AND IRRIGATION EQUIPMENT
WAS MADE PRIOR TO NOVEMBER 19, 1982, BUT WERE NOT IN OPERATION 1IN
1982, AND JUNIOR PRIORITY CONSIMPTIVE USES FOR DOMESTIC,
NONCONSUMPTIVE  COMMERCIAL, NONCONSUMPTIVE  INDUSTRIAL  OR
NONCONSUMPTIVE MUNICIPAL USES AFTER NOVEMBER 19, 1982, AND PROVID-
ING APPLICABILITY TO SPECIFIED COMMISSION PROCEEDINGS; AMENDING
CHAPTER 5, TITLE 61, IDAHC CODE, BY THE ADDITION OF A NEW SECTION
61-540, IDAHO CODE, TO PROVIDE FOR NEGOTIATION AND EXECUTION OF A
CONTRACT ON BEHALF OF THE STATE OF IDAHO WITH ELECTRICAL CORPORA-
TIONS RELATING TO CERTAIN WATER RIGHIS OF AN ELECTRICAL CORPORA-
TION AS A RESULT OF IDAHO SUPREME COURT OPINION NO. 13794 FILED
NOVEMBER 19, 1982, AND PROVIDING THE GUIDELINES FOR CERTAIN PROVI-
STONS WHICH SEALL BE INCLUDED IN ANY SUCH CONTRACT; AND DECLARING
AN EMERGENCY AND PROVIDING THE EFFECTIVENESS OF SECTION ONE IS
CONTINGENT UPON THE SIGNING OF A CERTAIN CONTRACT BY CERTAIN PAR-
TIES.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 5, Title 61, Idaho Code, be, and the same
is hereby amended by the additien thereto of a NEW SECTION, to be
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known and designated as Section 61-339, Idaho Code, and to read as
follows:

61-539. WATER RIGHTS OF AN ELECTRICAL CORPORATION -- NO COMMIS-
g1oN  JURISDICTION. The commission shall have mo power or jurisdiction
to make any determination, decision, rule, demand, requirement, or
issue any order or decree involving or related to the failure or
refusal of an electrical corporation to protect its hydropower water
rights from depletion or loss to (1) junior priority consumptive water
uses for any consumptive purpose prior to November 19, 1982, (2) jun-
ior priority consumptive water uses for irrigation where substantial
investments in irrigation wells and irrigation equipment were made
prior to November 1%, 1982, but were not operating in 1982, and (3)
junicr priority consumptive water uses for domestic, nonconsumptive
commercial, nonconsumptive industrial or nonconsumptive municipal uses
occurring from and after November 19, 1982.

This section shall apply not only te future proceedings concerning
claims the cause for which arose prior to November 19, 1982, but also
to proceedings pending before the commission at the time this act
becomes effective, and any claims which might be asserted against the
electrical corporation for depletions from uses within (1), (2) oxr (3)
above.

SECTION 2. That Chapter 5, Title 61, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 61-540, Idaho Code, and to read as
follows:

61~540. AUTHORIZING NEGOTIATION AND EXECUTION OF CONTRACTS BY THE
STATE OF TDAHO WITH ELECTRICAL CORPORATIONS REGARDING CERTAIN WATER
RIGHTS IDENTIFIED IN SECTION 61-539, IDAHO CODE. The governor of the
state of TIdaho or his designee is hereby empowered to negotiate and
the governor to execute a contract om behalf of the state of Idabo
with any electrical corporation which has filed or may file suit
against water users or possible water users, said electrical corpora-~
tion seeking to stop junior prior consumptive water uses as a result
of Idaho Supreme Court Opinion No. 13794 in "Idaho Power Company VS.
State of Idaho, et al," filed November 19, 1982. Each contract shall
provide, among other things, that (1) all consumptive water users who
have beneficially used water for any consumptive purpose prior te
November 19, 1982, or any person or persons who have previously made
substantial investments in irrigation wells and irrigation equipment
and have pending a water permit or application, even though such irri-
gation wells and irrigation equipment were not in operation prior to
November 19, 1982, may continue the water licensing process, (2) per-
sons included within the provisions of (1) above are third party bene-
ficiaries of said comtract, (3) the electrical corporation shall,
where any suit is pending in which a person is within the c¢lass of
consumptive users identified in (1) above, move the court for the dis-
missal from the suit of such person or persons, (4) said contract
shall be conditional upon the passage and approval of this act but
shall terminate if section 61-539 or 61-540, Idaho Code, be subse-




59 '83
=ad as

MMIS~
. iction
=L, or
l.ure or
© water
. water
") jun-
intial
¢ : made
~d (3)
mptive
| uses

:erning
also

.8 act

. st the
or (3)

{1e same
to be
- d as

'Y THE

1 WATER
- »f  the
"e and
Idaho
. te suit
. srpora-
" esult
1., Vs.
¢ 2 shall
who

1 or to
v made

. lipment
¢ irri-
ir to
1) per-
¢ ¢ bene-
hall,
- lass of
xe dis-

"¢ tract

a t but
i subse-

C. 260 '83 IDAHO SESSTON LAWS 691

quently amended or repealed, and (5) in the event this act be amended
or repealed, the defenses of statute of Jlimitations, abandonment,
adverse possession, statutory forfeiture, latches, waiver, estoppel
and other applicable common law defenses shall not be available
against said electrical corporation follewing said contract termina-
tion for a period of two (2) years, unless the parties mutumally con-
sent to keep sazid contract in effect by addendum.

SECTION 3. An emergency existing therefor, which emergency 1is
hereby declared to exist, this act shall be in full feorce and effect
on and after 1ts passage and approval, provided, however, that the
provisions of Sectieon 1 of this act shall be in full force and effect
only after the signing of the contract provided for in Section 61-540,
Idaho Code, by the Governor of the State of Idaho and an appropriate
electrical corporation.

Approved April 25, 1983.

CHAPTER 260
(5.B. No. 1200)

AN ACT

EXPRESSING LEGISLATIVE INTENT WITH RESPECT TO THE TOTAL APPROPRIATION
OF THE OFFICE OF THE GOVERNOR; APPROPRIATING MCNEYS TC THE OFFICE
OF THE GOVERNOR AND DESIGNATING PROGRAM LIMITS FOR FISCAL YEAR
1984; EXPRESSING LEGISLATIVE INTENT WITH RESPECT TO THE COMMISSION

FOR THE BLIND; AND REAPPROPRIATING CERTAIN MONEYS TC THE MILITARY
DIVISION.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. It is legislative intent that the total appropriation
for the Office of the Governor not exceed the following amounts from
the listed accounts, for the period July 1, 1983, through June 30,
1984:

FROM:

General Account $ 4,582,700
Interagency Billing and Receipts Account 190,600
Pacific Northwest Regional Commission Account 285,200
Comprehensive Employment and Training Act Account 40,200
State Planning Account 14,200
Idaho Travel and Convention Account 2,133,600
Idaho Development and Publicity Account 111,900
Economic and Community Affairs Account 6,321,600
Public Employees' Retirement System Account 1,113,100
Ligquor Account 6,095,600
State Insurance Fund Account 1,383,500
Office con Aging Account 1,266,70C

Older Americans Account 2,959,900
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1.C.§61-339

c
West's Idaho Code Annotated Currentness
Title 61. Public Utility Regulation
~& Chapter 5. Powers and Duties of Public Utilities Commission (Refs & Annes)

=+§ 61-33%. Water rights of an electrical corporation—No commission jurisdiction

The commission shall have no power or jurisdiction to make any determination, decision, rule, demand,
requirement, or issue any order or decree involving or related to the failure or refusal of an electrical corporation to
protect its hydropower water rights from depletion or loss to (1) junior priority consumptive water uses for any
consumptive purpose prior to November 19, 1982, (Z) junior priority consumptive water uses for irigation where
substantial investments in irrigation wells and irrigation equipment were made prior to November 15, 1982, but
were not operating in 1982, and (3) junior priority consumptive water uses for domestic, nonconsumptive
commercial, nonconsumptive industrial or nonconsumptive municipal uses occurring from and after November 19,
1982,

This section shali apply not only to future proceedings concerning claims the cause for which arose prior to
November 19, 1982, but also to proceedings pending before the commission at the time this act becomes effective,
and any claims which might be asserted against the electrical corporation for depletions from uses within (1), (2} or
(3) above.
S.L. 1983, ch. 259, § 1.
LIBRARY REFERENCES

Electricity k8.1,

Westlaw Key Number Search: 145k8.1.

C.J.S. Electricity §§ 10(2) to 11.

C.1.S. Industrial Co-Operative Societies §§ 1 to 43.
i.C. §61-539,1D ST § 61-539

Current through the 2006 1st Extraordinary Session of the

58th Legislature, Ch. 1

Copr. © 2006 Thomson/West.

END OF DOCUMENT

© 2006 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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L.C. § 61-540

c
West's Idaho Code Annotated Currentness
Title 61. Public Utility Regulation
~g Chapter 5. Powers and Duties of Public Utilities Commission (Refs & Annos)

=+§ 61-540. Authorizing negotiation and execution of contracts by the state of Idaho with electrical
corporations regarding certain water rights identified in section 61-539, Idaho Code

The govemnor of the state of Idaho or his designee is hereby empowered to negotiate and the governor to execute a
contract on behalf of the state of Idaho with any electrical corporation which has filed or may file suit against water
users or possibie water users, said electrical corporation seeking to stop junior prior consumptive water uses as a
result of Idaho Supreme Court Opinion No. 13794 in "Idaho Power Company vs. State of Idaho, et al," filed
November 19, 1982. Each contract shall provide, among other things, that {1) all consumptive water users who
have beneficially used water for any consumptive purpese prior to November 19, 1682, Or any person Or persons
who have previously made substantial investments in Irrigation wells and irrigation equipment and have pending &
water permit or application, even though such irigation wells and irrigation equipment were not in operation prior
to November 19, 1982, may continue the water licensing process, (2) persons included within the provisions of {1)
above are third party beneficiaries of said contract, (3) the electrical corporation shall, where any suit is pending in
which a person is within the class of consumptive users identified in (1) above, move the court for the dismissal
from the suit of such person or persons, (4) said contract shall be conditional upon the passage and approval of this
act but shall terminate if section 61-539 or 61-340 [this section], idaho Code, be subsequently amended or
repealed, and (5) in the event this act be amended or repealed, the defenses of statute of limitations, abandonment,
adverse possession, statutory forfeiture, latches [laches], waiver, estoppe! and other applicable common law
defenses shall not be available against said electrical corporation following said contract termination for a period of
two (2) years, unless the parties mutually consent to keep said contract in effect by addendum.

S.L. 1983, ch. 259, § 2.
LIBRARY REFERENCES
Electricity k8.1.
Westlaw Key Number Search: 145k8.1.
C.1.S. Electricity §§ 10(2) 1o 11.
C.1.S. Industrial Co-Operative Societies §§ 1 10 43.
1.C. § 61-340, 1D ST § 61-540
Current through the 2006 1st Extraordinary Session of the
58th Legislature, Ch. |

Copr. © 2006 Thomson/West.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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END OF DOCUMENT

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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MINUTES

RESOURCES AND ENVIRONMENT COMMITTEE

MARCH 30, 13983

PRESENT

RS 5409
Senator Noh

RS 9410

RS 9413C1

RS 9420

Mr. bunn

MOTION

Room 433, 1:30

All members of the Committee were present.
Chairman Noh called the meeting to order.

This legislation is to protect existing water
users in the Snake River basin above Swan Falls
from legal challenges by Idaho Power and to
gain control for the state of Idaho our future
uses of the unappropriated flowing water of

the state.

The legislation will do as above plus establish
a minimum stream flow at Murpny of 5,400 cfs,
which will automatically return to the current
minimum of 3,300 cfs at the end of two years.

This legislation will do as RS 9409 and provide
for management purposes, that diversion will not
pe made directly from the main stem of the Snake
from Milner Dam to Swan Falls for a period of
two years.

This will protect existing water users in the
Snake River Basin above Swan Falls from legal
challenges by Idaho Power Company.

Senator Noh asked Mr. Dunn, Water Resources,
to what degree each of the above bills would
affect the issuance of water permits.

RS 9409: I could issue water permits with
conditions. RS $410: Under this, I could not
issue any permits unless it could be proved
the permits would not impact the 5,400 cfs.
RS 9413Cl: Any application I have on hand

I could not approve if it directly diverted
water from the main stem of the Snake from
Milner Dam to Swan Falls.

Senator Reilly moved and Senator Ringert seconded

all four pieces of legislation be sent to print.
(No action taken)




MINUTES

Resources & Environment -2 -

SUB MOTION

(=) X0 bli)

March 30, 1883

The Chairman said his intentions are to vote
on these bills before taking action on SB 1180.
This comment brought forth a substitute motion.

Senator Peavey moved and Senator Williams seconded
all four RS's be printed and then considered

along with SB 1180 at the same time. Motion
carried on voice vote.

There being no further business, the meeting
adjourned.

- ,> b \

Laird-Noh, Chairmamr

Bev Mulling,

Secretary
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Idaho State Senate

March 31, 1983

CAPITOL BUILDING
BOISE
83720

COMMMITTEES

TeiaiRmpAN
RESOURCES AND ENVIRQNMENT

HEALTH, EDUCATION
AND WELFARE

TRANSPORTATION

T0: RESOURCES AND ENVIRONMENT COMMITTEE MEMBERS

FROM: SENATOR WILLIAMS,

r

Attached is a copy of RS 9427.

ACTING CHAIRMAN

Please review and indicate

helow your approval or disapproval of sending it to be

printed.

Initial your desire below:

AYE NAY

INOH

| WILLIAMS

LITTLE

SVERDSTEN

CHAPMAN

RINGERT

KIEBERT

b i ¢ e

BEITELSPACHER

PEAVEY

REILLY
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APRIL 4,

PRESENT

SB 1186

5B 1188

SB 1180

1983

MINUTES

RESOURCES AND ENVIRONMENT COMMITTEE

Room 433, 1:30

All members of the Committee were present.
Chairman Woh called the meeting to order.

Chairman Noh opened the meeting with the remark
that due to a recent Supreme Court ruling SB 1187
was unconstitutional as the legislature deces noct
have the power to change the water policy set by
the Water Resource Board.

The bill subordinates all water for hydro power
purposes. It will protect all those using water
prior to November 19, 1982. Those with substantial
investments in irrigation wells and/or eguipment

as of November 19, 1982 will be allowed to finish
licensing process. Future domestic, municipal

for household purposes, and nonconsumption municipal,
commercial, and industrial use will be allowed.
Idaho Power is prctected from claims by ratepayers
for failure to protect its water rights £from those
water users listed above. Protection for both
Idaho Power and water users occurs upon the sign-
ing of the contract by the Governor and Idahoc Power.
All portions of the act are severable.

Same as SB 1186 except that no direct diversions
from the Sneke River from Milner Dam to Murphy
gauge would be allowed from the date of the act
until March 10, 1985. This will allow well per-
mits to be issued during this period, and also
diversions from tributary streams, with the noti-
fication that compensation may be required pending
cutcome of Idaho Power court challenges to sub-
crdination.

This legislation is an Idaho Power proposal. It
includes only their language for protecting exist-
ing water uses and some future uses, and protection
for Idaho Power from failure to defend their water
rights. It differs in this respect from SB 1186:




utes

«ources &-Environment -2 - april 4, 1983

. 1189

g Panter
iaho FPower

ike Gilmore
UC

Ken Dunn
Water Resource

Motion
g 1180

a. Future domestic, municipal for nousehold
pUrpoOses and other nonconsumptive uses are not
protected by contract. Tdaho Power 18 not pro-
rected from claim for municipal use sor household
purposes.

h. Idaho POWeTl is protected from actions by the puc
uypon passage of the bill, put protection for water
users is not realized until Idaho Powerl and the
covernor sign the contract.

supordination language only .

regarding bills 11é6, 1187 and 1188, there is a
constitutional question On their unity of subject
cpatter and they would also violate +he fundamental
requirements of due process: i.e. notice to affected
individuals, &n opportunity to pe heard and present
evidence and an order pased upon the avidence.

Tdaho POWeT would like to see€ 5B 1180 go out and

1f the committee cees fit, they can act on sB 1188
and that way the two 1ssues would be acted on
separately.

The PUC is not particularly concerned about the
problem raised by - Idaho power. 1t is felt the
janguage in cp 1186 and 5B 1188, Section 2. 61-589,
{(p) should also be in SB 1180. 1£ the PUC does
not have any power then the Legislature should
over what the "reasonable jevel" of hydroelectric
production is for Idaho power.

genator Peavey asked M. lL,apham what he thought
apout an amendment to csp 1180 as suggested by
the PUC.. Mr. Lanham said he didn't think the
Legislature should get involved in the rate-
making process-

cenator Noh eeid he has heard concerns regarding
2 water bank. .

Relieves a water pank 1s 2 couple of years away
nefore being siable and for this reason feels
supordination is important.

Senator Williams moved and Senator Little seconded
g 1180 go out with a "do pass” recommendation.
(No action raken &as substitute motion passed)
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Motion
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Motion
1188

Roll Call
vote

HCR 13

Motion

Environment -3 - rpril 4, 1983

Senator Peavey moved and Senator Kiebert seconded
S 1180 go to the 14th order. Motion carried on
s 6-4 roll call vote.

AvE: Sepator @Williams, Little, Chapman Kiebert,
Beitelspacher and Peavey. NO: genators Noh,
sverdsten, Ringert and Rellly.

ganator Reilly moved and Senator syverdsten seconcad
the bill go to the f1loor "without recommendationh"
Motion failed on roll call vote of 4-6. Vote was
+hen taken ©on the substitute motion which passed.

AYE: Senators Noh, sverdsten, Ringert and Reilly.
NO:  Senators Wwilliams, Little, Chapmari, Kiebert,
Beitelspacher and Peavay.

Senator Beitelspacher moved SB 1189 be sent to
tne l4th order, seconded by Senator Kiebert.
Motion carried on voice vote after substitute
motion failed.

Senator Williams moved and Senator Ringert seconded
the bill go out witn a "do pass” recommendation.
Motion failed 5 O 5. Vote then taken on original
motion which passed.

AYE: Senators Non, Williams, gverdsten, Chapman
and Ringert. NO: Senators Little, Reilly. Kiaebert,
Beitelspacher and Peavey.

A concurrent resolution directing the Department

of Water Resources to conduct studies of water
projects on +rhe Weiser River Basin be continued
and, in particular, that a site for 2 major storage
project on the Welser River ne identified.

Senator Beitelspacher moved and Senator rRingert
seconded the bill go out with a "do pass” re-
commendation. Motion carried.

Meeting adjourned 2:55 p.M.

; Lo
faird-Noh, ChaLrman

e 2

Bev Mullinsti?ecretary
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HMINJTE

RESQUACZE ANO COUdORERVATION COMMIUIED

April &, 1933(Q>

100 v, i
Room 412 -~ ZStatehouss
ALl Membars preosenlk, excepkh:

Representatives ilinchaater, Stocehki, Opme, Trillhaase, Raynolds,
Bdwards, Tuacker, Jonnson {33} and Mitchzll.

e, Gordon Trowblzy, Dzpartmant of Lands
Chairman Chatbsrn called ths meeting to order at L:00 P. I

Representacive Sutiun movaed and Representative Judd secondsd
titat the dHinutes of the previsus meeting be approved.

MOTTON CARRIED.

STATING LEGISLATIVR FINDINGS AuD DIRECTING THzZ LEGISLATIVE COUNCIL
TO SSTACLISH A COMNITTEE TO UADERTAKE RAD CUMPLETS A STUDY RELATING
TO FIRE PROTECTICH (4 IDAHO'S FOREST LANDS AND TO UWDERTARE AND
TONVLETE A GT0DY RELATING 70 FIRE PROTECTION FOR STATE-CWNWED RaNGE
TANDE ANil 7O COMSIDER A STHNY RRLATLNG TO ALTERAATIVE METHORS OF
TUNDING OF TAL ADMINIBTRATIVE COST GF STATE TIMBER SALLS -

Mr. Trombley tastified before the committee that this proposed
legislation was necdad wecauss for the past gaveral yesoars the
monays available to fully fund their fire progyram have bssn de-
minisning to tihe point wheza thay have not oeen able to fully

pay their ceontractual obligetions to tiaz Unlited States Forast
pzrvice for protecting state and privatz lands within the bound-
aries of the national farests. e said, wader current fedzral
policy, interest must be enarged on unpaid bills and additionally,
it may be necessary to pay them oifset,

Reprosantetive Little movad amsd Rapro pntptive Haagenson seconded
to sead SCR 103 to khe floor with a "0 PASESY recommzndation

MOTION CARRIED, Representative Littles will 2paonsor.

Tha meeting was recessed at 1:15 P, M, and will continue upon
adjournment of the House.

airman Chatburn called the mzating to ordap at 5:35 P, M.
All Members present, axcept:

Nep. Wingnester

Mr. Greg Tanter, Idazha Dowar Company

Mp. Croy andrist, Hotorized Recreatlon

Mr. Ken dorris, Dapartment of Fish and Gama

RELATING PO JUATHDICYION QVRER Tk

T‘l RIGHYTE OF Ay ELRCTRIC PUMLIC

BTTLITY 8y TR IDAND PU3LIC UTI]TTI 8T uoMIS5104 AJﬂ TO _CONTRACTYS

BETEEY AT ELTCTAIC PUSLIT UTILIT7 NP TIE_STATE OF TDMIU RELATING

TO SGCIL_JATGR RIGHTS

Mr. Panter bestifizd ehat tois oill gives BEng WAatsr users more sa-
curkty and i3 davigned to clear up tne watar rigats that ara in




RESQURCLS ryD CHRIZEBRVATION COviITTon
- Apri 4, 1y8l

§
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jeapardy as o resull af Yoo Saoreme Court's decision on Liovame
Jeny d S
wer L3, 1942

Rep. Dateman asked plr. Pantzy what happons to future water rigacs,

Mr. Pantar repliad that, at khiz ooint in cinz, :/ have anng
ke action goling on todav walch is uha action of th@ state trying
o scek subordinavion of the water rightz at Swan Fails.  That

tmgue will Le deale with at kho federoal lovel,

QETIGN: Rep, Dakeman moved and Rewn. Sutten secondad that 5 1130 go to bhe
: floor with a "DO PASS' recommencalbion.
'uf- HOTION CARRIZD.  Chalrman Chatourn will spansor ks i3,
3
190 RELATING IO FTHL AJO GAMT COITSATON AUNILEITY 00 sRvin:
3 Tl CUMHISSIOT Ay FJ‘_“[{ BRIR <'"(?=_5‘.—’ii‘.‘.:‘\’£']’.'_\"g.‘ AGRCSwUITE WITH
HOLLERS TQ CQLOGE O RTAin waiDJ TO THL d&f OF SOTORILZID VEZ

Mr, Horrie told the committse that thse Fish and Game Department,
through their ysars of study and zsessarea,have found that one of
tha problems facing wildlife rasults from road building. He said
what this bDill does in give tha FPishy and Gama Commiszsion taz
authority to enter into conperative agreement with public and pri-
vatg landownezrs for one purpose ond tnak is b0 protecht wildlife
habitat,

Rep. Little statesd that undor existing Idano law rocad closura i3
spacifically dalinad and wonderad if wiis bill would ba in con-
flick. -

Mr. Norrie sald tine commission and the othor agencies would not
be doing anything thet i3 in vielation-which is ono thing taat
would ba brought cut in the public hearings.

Rep., Judd asked if the commission is the sole detsrmination in
closing a road. (At 2 public heariag).

Hr. Yorrie answered it ls 3 combined determination of the commis-
sion, the agencies and the landowners invalved.

Mr. Andrist spoke in opposition ko § 1190 because this bill appoarcs

to usurp the responsiplitiss of the countiss for road clesures and
road obstructions

Rap. deagenseon moved and lwp. Mitchell seccondazd to send § 1130 to
tie floor wita 2 "DO PASS" recuommandabion,

Rep, Tucker moved and Rep. Brackelt ssconded that 5 1190 be held
in committee so that further study of the lggislation could pe
mado.

MOTIOW CARRLLED,

Toe meeting adijcurned at 6:130 ©. !

K4

vmu, L,nl'\i .u"' um \

¢

R " .
Dbrrtan | Pl £
~Lifda Magstade, fsecrotany
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MIRUTES

RESOURCES AND CONSERVATION COMMITTEE

april 8,. 19838

TIME: 1:00 7. M.
Room 412 ~ Statehouse
A1l members presgent; except:

: Repressntatives Stoicheff, Bateman, Orme,Findlay, Edwards and
Tucker. ‘ : -

M. -Sherl Chapman, idaho Water Users Assoclation, Iac.
Mr. Kenmeth punn, Department of Water Resourdes

Chairman Chatburn called the meeting to order at 1:00 P, H.

$463: RELATING TO WATER RIGHTS FOR ELECTRICAL POWER PURPOSES; AMEND-

. ING BECTION 42-205, IDALO CODE, TO PROVIDE THAT ALL WATER  RIGHTS
¥OR HYDROFOWER FURPOGES ARE GUBORDLINATED TO BUBSSEQUENT. DEPLETIONS
IN STREAM FLOWS FOR OTHER BENEFICIAL PURPOSES, ALND TO TROVIDE A
MORATORIUM ON THE APPROVAL OF PERMILG TG APFROPRIATE WATERS FROM
R CERTAIN PORTION OF THE GNAKE RIVER UWLLL, APRAL 10, LO84; PR~
VIDING SEVERABILITY; AND DECLARING AN EMERGENCY.

Mr. Chapman told the committze the Idaho Watsr Users had been
working on this isgue. the iast two months. Thia proposad lagis-
lation.would put a moritoriiim of one year, which would give the
Water Resources time for planning the water rightg ¢f the Snake
River. HNone of this can be done.unlessg thare 1ig subordination
legislation. Mr. Chapman asked that the committee favorahly con-
gider thiz legislation so that it would not ha delayed for one
yaar or two yeara, The moritorium puts everything on hold until
April 10, 1384, fThis will enable coordination in planning with
the Water Resources to come up with some good plang for the Swan
Falls Dam area of the Snake River and our water rescurces devel-
. opment in Idaha,

Rep. Wood asked if this legislation is adopted and the eourt
finds that in the taking of water rights that we must compensate,
would this go hack and apply to all of the pacple protected in

5 114807

Mx, Chapman replied that it would not. He said that issua was
discuesed in detall. 5 1180 takes care of actions under tha

PUC and also provides Zor contracks between the Governor of the
state and Idaho Power Company to protect existing water users.
The subordination and possible compensation is for future uses of
water - water that has not yet been diverted,

o Mr., Dunn testified that this bill will address any opportunity

. the state hase t0 manage its water in the future; and in particu-
. :lar, provide for a one-~year moriterium on the Lssuance of permits
. to appropriate water on the Snake River. It is intended to give
" the Water Resource Board an opportunity to come up with a manage-
~ ment plan for the Snake system.

Rep. Olimseon asked if the moritorium date of April, 1584 could
" be extended.

Mr. Dunn answered that it could be changed.
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RESOURCES AND CONSERVATIOM COMMITTEE
April B, 1984

Page 2

v

Chalrwan Chatburn asked Hr. Dunn’s opinion if the passage of
the subordination measure would, in any way, zffect § 11350,

Mr. Dunn replied that in bis opirnion, it would not have an
effect. That i3 legislabion speciflcally addressed to existing
water users, It protects them by 2 contract the state will enter
inte with the Power Company and the agrsement will be that they
will ke allowed to remaln in producticn. The Poiver Cempany will
will, in effeck, be abandoning that porticn of their right to
allow that to occur. As 3 condition of that, the state will be

relieving the Power Compapy of any action that they might have
axperlanwed before the PUC.

Rep. Wood moved and Rep Heynolda aacmnded that we reuue&t the
Ways and Means committee: introduce R5 9463,

MOTION CARRIED. - Representatlves Haagenson and Judd wished to be
recorded B3 voting "WAY.

The meeting adjourned at L:24 B, oM.
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LEGAL DESCRIPTIONS FOR NOTICES OF

NOTICES OF CHANGE IN WATER RIGHT OWNERSHIP

Water Right Nos.:

02-20014, 02-2001B, 02-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-
2065, 02-10135, 36-2013, 36-2018, 36-2026, 37-20709, 37-20710, 02-4000, 02-4001,
02-2032

Water Right No. Point(s) of Place of Use Comments
Diversion
02-2001A T7S, R13E, S2, T7S, R13E, 82, Lower Salmon Falls
SWSW, Lot 8, Twin | SESW, Lot 7, Dam and Power
Falls County; T7S, | Gooding County Plant
R13E, S2, SESW,
Lot 7, Gooding
County
02-2001B T78, R13E, S2, T7S, R13E, 52, Lower Salmon Falls
SWSW, Lot 8, Twin | SESW, Lot 7, Dam and Power
Falls County; T7S, | Gooding County Plant
R13E, S2, SESW,
Lot 7, Gooding
County
02-2032 T28, R1E, S18, T2S, R1E, 518, Swan Falls Dam and
SESWSE, Lot 10, SESE, Lot 11, Ada | Power Plant
Owyhee County; County
128, R1E, S18,
NWSESE, Lot 11,
Ada County
02-2036 T9S, R18E, 531, T9S, R17E, S36, Shoshone Falls [Dam
NESW, Lot &, Twin | NESE, Lot 135, and Power Plant
Falls County; T9S, Jerome County
R18E, S31, NWSW,
Lot 9, Jerome
County
02-2056 T10S, R18E, 54, T10S, R18E, 54, Twin Falls Dam and
NENW, Lot 3, Twin | NENW, Lot 3, Twin | Power Plant
Falls County Falls County
02-2057 T8S,R13 E, 52, T8S, R13E, 52, Upper Salmon Falls
NWNE, Lot 1, NWNW, Lot 4, Dam and Power
Gooding County, Twin Falls County; | Plants
T8S,RI3 E, 52, T8S, R13E, 83,
NWNE, Lot 2, Twin | NENE, Lot 1, Twin
Fails County Falls County; T8S,

R13E, S3, NWNW,
Lot 3, Twin Falls
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| County

02-2059 T78, R13E, 52, 178, R13E, 52, Lower Salmon Falis
SWSW, Lot 8, Twin | SESW, Lot 7, Dam and Power
Falls County; T7S, | Gooding County Plant
R13E, S2, SESW,
Lot 7, Gooding
County

(02-2060 T7S, R13E, S2, T78, R13E, S2, Lower Salmeon Falls
SWSW, Lot 8, Twin | SESW, Lot 7, Dam and Power
Falls County; T7S, | Gooding County Plant
R13E, S2, SESW,
Lot 7, Gooding
County

02-2064 T6S, R12E, 57, T6S, R12E, S7, Lot | Bliss Dam and
SWNESE, Lot 3, 5, Gooding County | Power Plant
Gooding County;
T6S, R12E, 57,
SWNESE, Lot 10,
Elmore County

02-2065 T6S, R12E, 87, T6S, R12E, 57, Bliss Dam and
SWNESE, Lot 5, NESE, Lot 5, Power Plant
Gooding County; Gooding County
T6S, RI2E, 87,
SWNESE, Lot 10,
Elmore County

02-4000 T2S, R1E, S1§, T2S, R1E, 518, Swan Falls Dam and
SESWSE, Lot 10, SESE, Lot 11, Ada | Power Plant
Owyhee County; County
T2S, RIE, S18,
NWSESE, Lot 11,
Ada County

02-4001 T2S, R1E, S1§, T28, R1E, S18, Swan Falls Dam and
SESWSE, Lot 10, SESE, Lot 11, Ada | Power Plant
Owyhee County, County
T2S, RIE, S18,
NWSESE, Lot 11,
Ada County

02-10135 T6S, R12E, 57, T6S, R12E, 57, Bliss Dam and
NESE, Lot 5, NESE, Lot 3, Power Plant
Gooding County; Gooding County
T6S, R12E, §7,
NESE, Lot 10,
Elmore County

36-2013 T8S, R14E, S8, T8S, R14E, S&, Thousand Springs
SWSE, NWSE, NESW, Lot 3, Power Plant
Gooding County Gooding County
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36-2018 T9S, R14E, 52, T9S, R14E, S2, Clear Lake Power
NESWSE, Lot 7, SWSE, Lot 7, Plant
Gooding County; Gooding County
T9S, R14E, 52,
NESWSE, Lot 7,
Gooding County;

36-2026 T8S, R14E, S17, T8S, R14E, S&, Thousand Springs
SENWSE, Gooding | NESW, Lot 3, Power Plant
County Gooding County

37-20709 T6S, R13E, SZ5, T6S, R13E, S35, Upper Malad Gorge
SWSW, Gooding NENW, Gooding Power Plant
County County

37-20710 T6S, R13E, S35, T6S, R13E, S27, Lower Malad Gorge

NENW, Gooding
County

SWSW, Gooding
County

Power plant
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