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Lo CASE a1 3807

e
K

in THF DTSTRIPT GOﬂRTfGF THE EVENTH JUDICIA& DISTRICT OF

THE oTA“E uF IDAHO IN AHD FOR THE COUNTY OF ADAMS.

[E or .

E. I, OSBORN

PIAINTIE‘F‘;_ ‘
Cust : ANSWER :

| e CROSS COMPLAINT.
L. ¥, SMITF LPE FIGHLEY guardia N ‘ -
‘of the person and estate of L. ¥.°
Smith, and 'J. K. MGRFYNOLDS i

: DEFE_NDANTS;

~ Comes now Lq B..Smith by Lee Highley, his guardian
and appearing herein for himﬂelf alone and not for his co-de-
Fendants, J. K. McReynolds, and makes this his answer to the
complaint of Plaintiff filed_hefe;and admits, denys and alleges

as.followg} to-wit:~

+ o Thisg anBWBg;ng deféndéhbaadmdts each and everynof
the allegations set fdrth in paregraphs I, II, III of plaintiff's

complaint.

Anawering paragraph IV of sald’ camplaint this ansWer-
ing defnndant danya that more than thirty years ago or at any
other time the 1mmediatg grantor Qf this plaintiff, one Wilson

A. Williaems, or. any other person;feonstruot a .dltch from said

creek leading to and upon the SOuthWGst Quarter of the South-

of sald Bection 17_ of
f - 3

size suffigient to, ¢

X




sufficient to .arrwhich did di?é;t ox carrj of the water of
ruid oreek, to nnd upon silad landa LEC minors inches, and
denys that sald amount of water or any other amount has been
used sach year since the tine aileged in ssid paragraph or
during any of sald years, or gt all, for the irrigation of
cropg and hay, or crops or ﬁéy upon sald land and thls answer-
ing defendant denys that seid amount of water when obtalnable
or when not obtainable Trom séid oreek is necessary for the.
proper irrigetion and ecultivation of said iand mentioned in

satd paragraph 1V.

CITT.

Answeringiparagraph'vféf sald complaint this answer-
ing defendant denys that at’ tha time gald water was so divertsd
by said WilTiams as alleged, nalther of these defendants or any
other person was diverting or clalming or using of the water of
sald ereek and denys ﬁhat gald Wiiliams was the first appropriat-
or of any of the watsp thereof, and denyé that sald Willians
ever al any time made anymépggogpiation of the water of said

creek.

” i

L Answering paragraph VI of satd comp]aint this defend-
ant denys that plaintiff succeeded to all or any of the rights
of said ¥illiame by purchase or otherwise in and to saild landa
and water right or 1ands or Water right, as set forth in said
oomplaint or otherwise, and denys that sald Williams ever at
any | tims had. or owned or held any right to the use of water in

qaid ereek capable of succession by purchase or otherwise by

plaintlff. :
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‘.AmgwefingfpgfagraphJVi§~Gf saild cbmplaiﬁt this
answering defendant denys that he has at any time gought,
Lo deprive n]aintiff of the uge, of the water of said creek
by diverting the - same from said creek and by carrying the
same by lands owned by this answering defendant, other than
by under_avclaim of right so to do and which claim of pright

R
L

is hereinafter sét'forth in‘thej@roas-complaint of this

answering defendant.,i_ ERas

. And for his answer to the other and further cause
of action set forth in pi&intiff‘s complalint, this defendant
admits, denyq ahd alleges as follows to-wit:

1. Anﬂwering paragrahp iI of said further cause of

action this answering defsndant denys that more than twenty
years ago or at any other time, plaintiff constructed a ditch
from said Three Mile Creek of a capacity sufflclent to carry
and whiech dig carry, from said creek to and upon the Southwest
Guarter of the Southwest Quarter of sald Section 8, and the
West one-half of tnﬂ NorthWest Quarter of said Section 17 or
at any part of said lands 100 miners inches or any other amount.
of the water of said’ creek and denys that every since the
aileged construction of said ditch during each irrigation season
or during any one or more of the irrigation Beasons of saild
years, when Bufficient water was flowing in said creek, said
plaintiff has continued to divert carry, and use, or to divert
or carry or uge, for the purmose of irrigating crops on sald

land or for any other purpose 1@0 minors inchee of water opr

any other amount, and denys that said amount of watpr le necess-

ary for the purmos_ fhirrigatinw;and cultivating sald land.

2, Answering paragrap"l I of sald further cause of action

this defendant denys that a4 G ime alléged in plaintiff's

;;;;
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complaint as the time of apprgpriaﬁion of water ks sget forth
in plaintlff's first ceuse of sciion herein, that this answer-
ing defendént was not diverting or claiming or using any of the
water of said creek and denys that plaintiff was the first
apprupriator of the water thereof, and admits that this answer-
ing défendant had prior to: the time of plaintiff's alleged
appropriation and use of the water of sald creek as alleged in
hils further cause of action, made appropriations and use of the
water of sald creek and Bg hereinafter set forth in this answer-
ing defendant's ocross oomplaint‘and denys that sald appropria-
tion and use by this angwering defendant was subgequent to
plaintiff’s alleged appropriation and use ha set forth in his
first cause of action. ‘ |

3. Answering ‘paragraph IV of plaintiff's fdrther cause
of action this answering defendant denys that he has at any-time
sought to deprive the plqintiff of the use of the water of said
creek and carry the same aWa& from gald creeck tQ the lands of

thie answering defendant éxcept under a claim of right s0 to do.
CROSS- COMPLAINT.

And for:a fﬁrther-ﬁnswér to the complaint of plaintiff
apd for his cross complaint herein, this answering defendant
alleges as follows to- wit.— i

1. ' That at some time LH: the present year the above named
defendant, L. T, Smith wan by the probate Court of the County
of Adams, State of Idaho declared by it's order duly made and
entared and in-competent person and that Lee Highley was there-

upon by an order of aaid Gourt likewise duly made and entered,

appointed the guasrdian of the :hrgon ani eatate of saild L. F,

Smith, and that every'sino -1 Highlgyrhas been and now is

the duly. appointed qualified' i adling'gugrdian of the person

and estate of said L F.

page 4.
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ﬁ%éﬁFthis nawsring’de éﬁﬁéﬁﬁ iéﬁiﬁe cwner and in

po¢session af the fal“”' pieces or parcel

of land 1ying and being situa"h& ih_the County of Adams, State

af ldahc to»wit _ the North onawhalf of the Southwest GQuarter

and the Soutb one—haliwof the NorthWest Quarter and the North-

west Quhrter of the Northweat Qparpar of Section 7, and the

Southwesti Quarter of the &outhﬁeat Quarter of Section 6, all in
Topnship 19, North of Rangé 9 East B M, all of which said
land 1s arid in nature and without the artificial application
of water thereonlwill qot prodgqp,profitable crops and which
“said landg with the,artifioialmaﬁﬁlicaticn of water produces
large and profitable crops,‘: ;.. ‘

3. - That Three Mile OUrsek. 18'a tributary of the Liltle
walmon River in the County of Adams State of Idaho, and is

one of the natural streams of ﬂhe State of Idaho, tho water of

which said stream are aub@ect to appropriation and use by citizens

of the Unlted Statos of America.’

4; f That during all théiﬁimes mentioned in this cross com-
plaint thiv anvwering defendgn% was and 8till is a ci£izen of the
United States of America. ﬁﬁwﬁ?” |

5. : That on or about the month of May, 1883, thle snswer-
iné defendant and cross complaiqant commenced the constructlon
of an irrigation ditch begiﬁﬁiné at a point of the North bank
of sald Throe Mile Creck about iwo hundred yards Bast of the
wagon road along‘said 1ands;gnduextendiﬁg therefrom in a North-
west direotlion about one-fourth mf a mile leading to and upon
the landsg 6f ﬂhis defandantiégqibrqsé complalnant hereinbefore
descriﬁe',‘ﬁhich ditch wag éo‘donsﬁructed two feet wide at the
top and bottom and ten inches.deep and of such slze and propor-
tions as to enabla it to darry and it did carry, throughout 1t'e

LI

entire cburse 130 1nchea minona measurement, measured under a

four indh pressure af»watarf; ' ,which said ditch was fully com-
' page ©
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pleted on the FLfih day of M&yﬁliﬁﬁﬁ; that sald diteh was
Onnﬁtructad by and at the ingtanée of this answering defend-

and and érogs complalnant for,thg purpose of conveyling water
from sald three Mile Creek-tb‘éﬁd_upon the lands hereinbefore
described and for the purpose‘of‘aoqulring 8 water right for
lrrigation puraosns and to be used upon sald lands, that for

the purpose of. further acquiring and perfecting sald water

right for asald lands this answering defendant and cross com-
plainant on the 22nd day of Juna 1388 posted a notice of
appropriation of water under the lawe of the State of Idahio,
on the nbbth bank Of‘sﬁid ThreéJMiie Creek and at the point of
commensement of suié;irrigation ditch hereinbefore described

and thereafter, and Sn the QBhd'day_of June, 1888, caused a

opy of said notice ﬂo be reoordedlin the office of the County
Recorder in the Oounty ef Yashington, utate of Idaho, and which
aulu notlece was thereaftar raeoﬂded in Book I of wator rights

et page 199, records of sald office and which notice also app-
ears of record in the office of tha Gounty Recorder of the
Gounty of Adamm, Dtate of Idaho, in Book A of water rights at
page 20 thereof, and that %ﬁjthéftimé of’the posting and record-
Ing of sald notice as'aforeéaié;;Said irrigation ditoh herein-
after described and described in said nbtice was fuily completed,
a copy of which sald notice so'pqstad and recorded as aforesald,
i8 hereto attached, marked Cross Complaint, Fxhibit A, and by
reference thereto is héraby nmdqwa_part of ihls cross conplaint.

6. That during each and every year slnce the year 1883,

this defendant and curss complainant has conveyed through soid
1rriga£ion diteh from sald Three Mile Creek to and upon his

sald lands, 150 miners inches, ;f water and has each and every

senson during sald year 1883 actually used sald water in the

irrigation of his. said lands an n the production of valuable
crops thereqp,

rags 6.




o mhal for the purpose af further protecting his
gald water right as hereinbeféra‘described, for kis eaid
lands ﬁnd for the purpose of insuring the amount of water flow-
ihg in gald Three Mile Creek, sufficient to lrrigate his said
lands, this de%epdant bn or abou£ the ysar 1887 congtruceted an
irripatiOn ditch leading from a natural epring located at or
aﬁout the center of Section Nine% Township Nineteen, North of
Fange Two West, of Boisewﬂefidian, in a Westerly direction and at
a distaﬁie of ébout three miles to e branch of said Three Mile
Ureck and carrled from sald spriﬁg“and aommingled with the nat-
ural water of gaid branch of said Threa Mile Creek and of Three

Mlle Creek, 60 miners inches of water measured under a four lnch

rresgure and Which sd @ ditch 80 constructed wag of suffieient
gize to curryithroughout it s_ent@re length, sald 60 miners inches
of water and %hat each and.every year since the yeor 1883 thie
defz2ndant andjcross complainant hés actually diveried from saig
spring and enptied into and commingled with the waler of gaild
Three Mile Creek, 80 miners inches of waler, and has thereafier
reclaimed from said Three Mi;é Croek said 60 miners inches of
water at such times as the1natura1 flow of sald Threc Mile COreek
was Insufficlent to f£111 the sald irrigation diteh of this cross
complainant hercin firgt described.

8. That at op about the Qear 1883, this cross complainant
f'oer the pnrpose of acquiring a further waler right for his said
lands diverted from sald three Mile Creelt at or sbout the North-
cast oorner of the Southeaaf Quarter of tho Scutheast Quarter of
ueotion Beven, menahip Nineteen;jNOrth of Renge Two Fast oleoiﬂe
Meridian, 150 mineféﬁihdhes of water measured under s four inch

rressure and carried the same through a natural slough leading in

Cpage 7. .



B NorthEsﬁerly dir&éiieﬁ-t@ aﬁéﬁmpen the lands of this cross
comnlainant and which said natural slough was of a sullliclent
aize Lo carry through it's entire length eaid amount of water
and upon ssid landa, and that this oross complainant through
sald diteh hereln flrsi described and through sald natural
siough has each andfevéry‘yagrﬂduring tiie irrigation season

of suald years slince 18835, actually diverted from gaild Three
#ilo Creek and carried to and upon his said lands an amount of
water sufflclent to ﬁrqperly irrigate 200 acres of his sald
lands and during euch and everyﬁseason éince 1883 thig cross
complainent hag actually lrrigated from aaid Threu Wile Creak
200 acres of his saild lands and thatl 250 inches measured under
a2 tour inch pressure, -of water, is necessary for the proper
irrlpation of his ssid lands.

G That the sald plaintiff and the suld defendant, J.
NeReynolds, has at divers time sought to deprive this cross com-
plairdant of the use of said watér by diverting thé came from
naid creek and carrying the.same t0 lands owned by them reasvect-
ively through eepzrate ditches to the gresl and 1lrreperable in-
jury and damage to thle cross comﬁlainant, and unless soald pialn-~
11ff and sald defendant, McReynolds, are enjolned by a proper
Acoree of this Court, they and eagh of them will diveri and corry
away sald water which deprive this cross ¢omplainanl of the use
thereof, thereby greatly injuring him and his ssid lends in &
manner end to en extend impossikle of estimution. '

10. That this ecroscs complainant has not a plan epeedy for
adequate‘reﬁedy at law 1n‘the premices.
WHERWFCRE, thias complainént prags that he by adjudged
te have a prior and superior right to the uge of the water of

sanid creek as against the plaintiff and said defendant, licRey-

nolds, to the extent and amnunt Gf 200 inches thereof ndnors

pdre 8.




mea s uremenﬁ; measured undw a four :S.nch presmm and that it

be further adJudge& th&t this croas Gomplainant hag a right

to commingle sald watar from aaid Spring with the natural flow
af sald Three Mile Lreek and to roclalm the same therefram, at
such tdmes as the natural flow oﬁ said Creelk ls insufflelent to
glve Lo this cross complain&nt slad amount of water to which he
is entitled from the natural fiowhof gald Creek. Thal the said
plalnilff and said defendant, FMeReynolds, be required to appear
and show what, 1 any, right‘cr t;tle they cor eliher of them
have In and to the water of séid ?hrqé Mile Creek and that it

be adjudged that whateQér.right ¢r title they have or elain,

in and to the ﬁatural flow of sald Creek be adjudged inferior

and subgequent in time, #o the rigﬁt-of this cross complalnant
and Judgment for hls costs herein expended and thal sald plain-
tiff and said defendant, McReynbiaé; and tholr agents snd suc-
geggors In interest be énjoined end forever restrained from tak-
ing, using, op approgrig&}ng,iangk?f the water of sald Creek,
wlon such taking, .usé ;f;appropfiétion thereof', would reduce the
flow of gaid Creek b@Jow 200 miners inches measured under a four

inch . prescure, and for such other and further and different ra-

lief In the premises as to this Joprt may seem meet and proper.

e "
-{ﬁidf ﬁéfriﬂg,ﬁﬁi L e ]
y for croas. COM:&alﬂtiif
L. F. Smiih,
//Residing at, COuneil Idaho.




