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November 21, 2006 ﬁ ﬂ'g ii / ﬁ; Edwia C. Thomas
£ @ 107 Daflance
N j if': Sun Vally, Idaho 83223
/m # (208) 622-8852
ethomas@londbissell com

IDWR Regional Office
322 E. Front Steect

P.O. Box 83720

Boise, Idaho 83720-0098
Arn: Me, Donald Shaff

Re: 73-187B — Chiections to Prelirninary Recommendation
Dear My, Shaff

Following our lengthy telephone conversation on Wednesday, November 15, 2006,
my wife and I decided to retain counsel to advise us in connection with the referenced
objection. Mr. Fritz Haemmetle of Hailey has agreed to represent us in this regard.

We ook this serious (and costly) step because of cerrain comments you made in our
conversation on the 15th and because our review of the Department’s electronic files
relating to 73-187B tutned up Roxanne Brown’s remarkable memo to the file dated Ocrober
13, 2006.

When I met with Ms. Brown in May, Idaho in October, I produced 2 witness, Jud
Whitworth, the previcus owner of and signatory 1o claitn #73-187A
Brown his understanding of that claim and the historical delivery of Big Gulch water as
between Summit Ranch and the Sulphur Creek property. I also submitted for her review
documents created by IDWR’s own representatives over the last 40 years which detail
explicitly the water delivery practices at issue, all of which are contraty o the objected to
recommendation.
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I also informed Ms. Brown thar additional witnesses besides M. Whitworrh,
including Meusrs. Martiny and Hansen, were available to provide further testimony
concerning delivery history of Big Guich water. Ms. Brown specifically asked me to obtain
affidavits from all three of these gentlemen and clearly indicated to Mr. Whitworth and
miyself that the evidentiary record thus created would be more than sufficient to susrain our
objection to that part of the preliminary recommendation which reads: “This tight may galy
be used when the toral amount available from Hillside Creek and Graves Springs equals or
exceeds 125 cfs.”
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As you know, the referenced affidavies, letters and supporidng documents were
obmined and produced a3 requested and now comprise the evidentary zecord submined in
support of our objection to the referenced part of the recommendatiog.

As T have noved previously, the record in front of you estahlishes beyond any dispute
that Surwnit Ranch has continuously received approgimnately 1/2 of the Big Guleh warer
for the lust 85 years, including the 34 vears 1 ; creation of the 814 documens and |
51 yeaxs since that time. It is also b yond question that the Department’s o
feprasentatives have neves interpreted the 814 wansfes in any fashion even close to that
mandated by the objected 10 portion of the preliminary recommendation. In short, there is
no evidence the Department can point to which comes close to suppotting this part of ks

recommendation, All of the evidence is to the contrary.

Against this background, we have wondered where the inspitation for this eerant
interpretation came from in the firse place. The answer may now be coming to light. 1 refer,
of course, 1o Ms. Brown’s October 13 memo, a copy of which is artached hereto 2s
Exhibit A.

As you can see, Ms. Brown recites that “IDVWE has been awate of 5 conflict between
M. Thomas and the neighbot who owns 73-187A." This is news to us and, from the
fecord, is completely etroneous. 73-187A claims o mote than frorn all three
sources, including Big Gulch, and no claim has ever been made by this “neighbor” or
anyone else, to Summit Ranch’s shaze of Big Guich water. In fact, Me. Whitworth, the

previous owney of 73-1 87A, has aven
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1. How did IDWR become aware of the alleged “conflict?” Please include dates,
identities and subsrantve contents of any communications to, from or within IDWR which
refet or relate to the alleged “conflict,”

2. Identify and explain in complete detail the nature of the alleged “conflict.” As
noted, neither present nor previous owners of 73-187A have ever claimed Sumrnit Ranch’s
share of Big Gulch waters. Nor could they, since Summit Ranch has beneficially used these
watezs since at least 1909, as reflecred in the recommendation. Moreover, a5 we discussed
on Wednesday, there is no possible way the 814 tansfer can be read as conferring Summit
Ranch’s shate of Big Gulch water upon the Sulphur Creek property. Indesd, the opposite is
true, as the previous owner of that property has stated under oath. The 814 transfer grants
to the Sulphur Creek Propetty a total of 125 inches; no more, no less, Thus, even if your
office should misconstrue the 814 grant 1o the effect that Summit Ranch gets no warer at al]
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from Big Guich (in the reeth of 85 yeass of demonsirated practice) that docse’t mean that
Sulphur Creek would then accede m ownership of the 100 inches deeded 1o Summit Raach.
And, of course, no sensible afgument can be made by unyone that the 814 transfey
contemplates that the 100 inches left over from the basic 225 inches awarded under the 1910
degree should be sbandoned to non-beneficial use,

The boitom line is that there it not now not has there ever been a “conflic?” berween
Summit Ranch and the owners of #73-187A concerning the disposition of Summit Ranch’s
share of Big Gulch water.! Thus, it is clear thar if your office ignores the overwhelming
evidence in this record (which it asked for) and muaintains the objected to portion of the
preliminary recommendarions for the teasons stated in Ms. Brown's memo, it will be acting
in derogation of its statutory responsibilivy.

Please forward your answess 1o the questions propounded hetein to the attention of
our counsel, Mr. Haemmerle,

Thank you for yous attention to this matter,

Very truly youes,
A / el

Edwin C. Thomas

! Although we do not know the identiy of the perpettators, on November 19, 2006, we observed that the entize sdght
side of the diversion soucrure had recently (within the last 10 days) been destraped, apparendy with an axe, 5o that zl) of
the Big Gulch wates flowad to this new “neighbas,” in violation of pur right 1o same under 73-11953. This mater is

20w the subject of 2 crimina) investigation by the Sheriff of Cusrer County.
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Idako Dept. of Water Resources
State Office, Boise Idaho

Cctober 13, 2006
Tao:
From: Roxanne Brown
Subject: Notice of Brror

Mr. Thomas met with me in May, Idsho and provided the attached affidavits.
IDWR has been aware of conflict between Mr. Thomas and the neighbor who owns 73-
187A.

Because this NOE represents a known conflict and the recommendation reports
the water right as it exists in IDWR records, I will make no changes to the
recommendation at this time.

This conflict should probably be resclved by abjection to both rights: §
and 73-187B. This will bring the patties together and lead to a resolution.




