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1961 Stout Street, 8% Floor E-mail: David.JarvisX@usdoj.gov

Denver, Colorado 80294

November Z, 2006

via FedEx Mail

Diana R. Delaney, Chief Deputy Clerk
Snake River Basin Adjudication
DISTRICT COURT

253 Third Ave., North

Twin Falls, Idaho 83303-2707

Re: SRBA Case No. 39576
Consolidated Subcase Nos. 03-10022, 67-13701, and 92-80 and Subcase Nos.
51-12767, et al.

Dear Ms. Delaney:

Enclosed are the original and an three copies of the following original documents in the
above mentioned subcases for your files: '

1. JOINT MOTION FOR CLERICAL AMENDMENTS TQ PROPOSED PARTIAL
DECREES /w attached CD

As per our phone conversation of October 31, 2006, I have provided file copies for each
of the consolidated subcases and one additional copy for Subcase No. 71-10886 only (the lead
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subcase in the 140 State Minimum Stream Flow Claims). If you should determine that you need
additional copies of the joint motion and CD for the other State Minimum Stream Flow Claim
files, please let me know and I will provide those as well.

Thank you for your time and attention in this matter.

Sincerely,

Ll A

David A. Jarvis
Paralegal

Enclosures




SUE ELLEN WOOLDRIDGE

Assistant Aftorney General

Environment and Natural Resources Division
PETER C. MONSON

Assistant Chief, Indian Resources Section
VANESSA BOYD WILLARD

Trial Attorney, Indian Resources Section
Environment and Natural Resources Division
U.S. Department of Justice

1961 Stout Street, 8% Floor

Denver, Colorado 80294

(303) 844-1353

ATTORNEYS FOR UNITED STATES

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG

Deputy Attorney General

Chief, Natural Resources Division
STEVEN W. STRACK (ISB # 3906)
Deputy Attorney General

Office of the Attorney General
P.G. Box 83720

Boise, Idaho 83720-0010

(208) 334-4126

ATTORNEYS FOR THE STATE OF IDAHO

K. HEIDI GUDGELL (ISB # 4048)
Nez Perce Tribal Executive Committee
Office of Legal Counsel

P.O. Box 305

Lapwai, Idaho 83540-0305

{208) B43-7355

STEVEN C. MOORE (pro hac vice)
Native American Rights Fund

1506 Broadway

Boulder, Colorado 80302-0305

(303) 440-9801

ATTORNEYS FOR NEZ PERCE TRIBE

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC‘T OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Consolidated Subcase 03-10022
(Nez Perce Instream Flow Claims)

In Re SRBA

Consolidated Subcase 67-13701

Case No. 39576 (Nez Perce Springs or Fountains Claims)

Subcases 71-10886, et él.
(State Minimum Stream Flow Claims)
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Consolidated Subcase 92-80
(Nez Perce Multiple-Use Claims)

JOINT MOTION FOR CLERICAL
AMENDMENTS TO PROPOSED
PARTIAL DECREES

Pursuant to the Scheduling Order and Notice of Hearing on Joint Motion for Entry of
Consent Decree, dated October 13, 2006, the United States, the Nez Perce Tribe (“Tribe”), and the
State of Idaho (“State™) hereby file this Joint Motion seeking qlerical amendments to the proposed
partial decrees. The complete set of proposed partial decrees is attached to the consent decree
which was filed together with the Joint Motion for Approval of Consent Decree, Entry of Final
Partial Decrees, and Entry of Scheduling Order, dated June 29, 2005. The parties to this Motion
informed the Court and other parties of the need for certain clerical corrections in the Joinz Stafus
Report and Suggestions for Proceeding with Scheduling of Hearing for Approval of Consent
Decree, dated October 3, 2006.

The requeéted clerical amendments are described below. In addition, amended versions of
the relevant proposed partial decrees which incorporate the clerical amendments are included on the
attached CD. The CD contains three separate PDF files: 1) amended springs or fountains claims; 2)
amended versions of the seven Clearwater River claims (a subset of the multiple use claims); and 3)
amended versions of the remaining mu_ltiple use claims. The CD does not contain copies of the
Stéte’s minimum stream flow partial decrees, which did not require amendments, nor does it
contain the consent decree itself. Once the Court rules on Whether to allow the clerical corrections,
the parties to this Motion are prepared to provide the Court with a revised CD containing the
consent decree and complete set of proposed partial decrees, including the partial decrees which are

corrected. The parties’ intention in providing a new copy of the consent decree CD in its entirety is
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to save the Court the time required to sift through the clerical amendments and insert the corrected
partial decrees into the overall consent decree.
OVERVIEW OF CLERICAL AMENDMENTS
'The following discussion outiines the clerical amendments needed in the proposed partial
decrees.

A. Amendments to the Springs or Fountains decrees. (PDF # 1 on D)

1. Correct paragraph 10.b in springs or fountains partial decrees.

The parties to the consent decree relied on the merging functions of word processing
programs to create the large number of partial decrees related to the consent decrée. Some
inadvertent errors resulted from the merging process. One such error is that the springs or fountains
partial decrees contain two separate versions of paragraph 10.b. This inconsistency should be
corrected so that all springs or fountains decrees contain the following language in paragraph 10.b:

Quantification of this water right as up to one-half of natural flow quantifies the
diversion amount only and does not imply a flow maintenance right.

The amended versions of the springs or fountains partial decrees, including the correct version of
paragraph 10.b, are located in PDF # 1 on the CD attached hereto.
2. Correct date of the signature line. |
The springs or fountains partial final decrees have a signature line dated 2005. This date
should be amended to 2007, the year which the parties anticipate that the Court would actually sign
the decrees. The amended versions of the springs or fountains partial decrees, including the correct

date, are located in PDF # 1 on the CD attached hereto.
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B. Amendments to the 7 mainstem Clearwater River surface water claims (Claims 85-
15593, 83-11941., 81-11932, 84-12213, 86-11955, 82-12218, and 85-15595). (PDF # 2 on
CD)

1. Clarify paragraph 2 in mainstem Clearwater River claims.

The parties to the consent decree intended to make clear that the source of surface water was
Hmited io the mainstem rivers for the seven multiple use claims fo the mainstem of the Clearwater
River as well as the North Fork, Middle Fork, and South Fork of the Clearwater River.Y This
intention was to be reflected in maps which Wouid. be filed with IDWR. However, it has proven
impractical to adequately depict this intent cartographically. Therefore, the parties request an
amendment to paragraph 2 in each of these seven partial decrees which identifies the surface water
source as the mainstem river within the relevant IDWR Administrative Basin. For example, for
water right claim number 85-15593, paragraph 2 would be amended as follows:

Those portions of the Clearwater River included within the Idaho Department of

Water Resources Administrative Basin No. 85 and groundwater sources

hydrologically connected thereto.

A similar change would be made in water right claim numbers 83-11941, 81-11932, 84-
12213, 86-11955, 82-12218, and 85-15595. The amended versions of these seven mainstem
Clearwater River claims, including amended paragraph 2, are located in PDF # 2 on the CD

attached hereto.

2. Delete certain language in paragraph 11.a in water right claim nos. 82-12218
and 85-15595.

Another error due to the merging functions of word processing programs appears to be the

¥In addition to surface water diversion from the mainstem Clearwater River, these water rights
include the right to divert water from groundwater sources that are demonstrated to be
hydrologically connected to the mainstem river such that water levels in the aquifer respond to
changes in surface water elevation. The parties do not contemplate any changes to the
description of the hydrologically connected groundwater sources.
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inclusion of an unnecessary sentence in paragraph 11.a of water right claim numbers 82-12218 and
85-15595. The sentence which was included in both of these partial decrees was:

The total water diverted by the Tribe from this water right shall not exceed the
Annual Volume specified above.

While this concept is correct, the sentence is not necessary in light of other language in the partial
decrees which clarifies the maximum diversion allowed. In order to assure consistency, the parties
propose to delete this sentence in both water right claim numbers. The amended versions of these
two partial decrees are located in PDF # 2 on the CD attached hereto.

3. Amend title of mainstem claims and add signature line.

The multiple use claims on the reservation are currently entitled “NEGOTIATED
AGREEMENT FOR Federal Reserved Water Right . In order to conform with the other
partial final decrees and prepare the decrees for final approval, these titles need to be changed to
“PARTIAL FINAL DECREE FOR Federal Reserved Water Right . In addition, a
signature line for court approval should be added to these partial final decrees. The amended
versions of the mainstem claims, including the correct title and signature line, are located in PDF #
2 onthe CD atta-ched hereto,

C. Amendments to remaining multiple use claims. (PDF # 3 on CD)

1. Implement the Court order regarding the effect of water right nos. 84-12214
on Mark Jackson’s water right no. 84-12161.

In the Memorandum Decision and Order Dismissing Objections in Part with Prejudice and
in Part without Prejudice, dated September 5, 2006, the Court ordered that “it be clarified, through
an amendment to the partial decree for water right 84-12214 or other means acceptable to the
parties, that Mr, [Mé:rk] Jackson’s groundwater right [84-12161] be administered in conjunction

with the subordination provisions of 84-12214.” Jd. at 16. Tn order to implement this Order, the
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pa_,rties propose that the language outlined in bold below be added as paragraph 11.b in the Tribe’s
multiple-use water right 84-12214:
b. Notwithstanding the Priority Date of this water right, tﬁe Tribe and the

United States shall exercise this water right in a manner that ensures persons lawfully

diverting water prior to April 20, 2004, including groundwater in the amount of

-06 c.L.s. diverted in accordance with water right 84-12161, will continue to

receive their full legal entitlement under state law.

The United States, State and Tribe informed Mr. Jackson of this proposed change via letter, dated
October 3, 2006. During the hearing on October 10, 2006, Mr. Jackson indicated to the Court and
parties that this proposed amendment satisfied his concerns. The amended version of water right
claim number 84-12214 is located in PDF # 3 on the CD attached hereto.

2. Amend title of multiple use claims and add signature line.

Similar to the mainstem claims discussed in Section B above, the other multiple use claims
on the reservation are currently entitled “NEGOTIATED AGREEMENT FOR Federal Reserved
Water Right " In order to conform with the other i)aﬁia] final decrees and prepare the
decrees for final approval, these titles need to be changed to “PARTIAL FINAL DECREE FOR
Federal Reserved Water Right . In addition, a signature line for court approval should
be added to these partial final decrees. The amended versions of the mainstem claims, ihcluding the
correct title and signature line, are located in PDF # 3 on the CI attached hereto.
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nd
Respectfully submitted this 2 day of November 2006.

Sue Ellen Wooldridge K. Heidi Gudgeli

Assistant Attorney General Nez Perce Tribal Executive Committee
Peter C. Monson Steven C. Moore

Assistant Chief, Indian Resources Section Native American Rights Fund
Vanessa Boyd Willafd | K. Heidi Gudgell ¢

Counsel for United States Counsel for the Nez Perce Tribe

Lawrence G. Wasden

Attorney General.

Clive J. Strong

Deputy Attorney General

Chief, Natural Resources Division

(/QMW&Q [ ot ) P

Steven W. Strack ¢ >
Deputy Attorney General
Counsel for State of Idaho
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Certificate of Service

nd
I hereby certify that on November ﬂ , 2006 T caused to be served frue and correct
copies of the attached Joint Motion for Clerical Amendments to Proposed Partial Decrees as

follows:

via FedEx maii:

CLERK OF THE SRBA COURT (original & three copies)

253 3" Ave. North
Twin Falls, ID 83303-2707
208-736-3011

yvia First Class U.S. Mail:

Jeffrey C. Fereday
Michael C. Creamer
Givens Pursley, LLP
P.O. Box 2720

Boise, ID 83701-2720

Scott L. Campbell

Angela Schaer Kaufmann

Moffatt, Thomas, Barrett, Rock
& Fields, Chtd.

P.O. Box 829

Boise, ID 83702-0829

Norman Semanko

Idaho Water Users Assn,
205 N. 10" St., Suite 530
Boise, 1D 83702

Albert P. Barker

John K. Simpson

Barker, Rosholt & Simpson, LLP
P.O. Box 2139

Boise, ID 83701-2139

Josephine P. Beeman
Beeman & Associates, PC
409 W. Jefferson St.
Boise, ID 83702
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K. Heidi Gudgell

Nez Perce Executive Council
P.O. Box 305

Lapwai, 1D 83540-0305

W. Kent Fletcher
Fletcher Law Office
P.O. Box 248

Burley, ID 83318-0248

James C. Tucker
Idaho Power Company
P.O.Box 70

Boise, ID 83707

Terry T. Uhling

J. R. Simplot Company
P.O. Box 27

Boise, ID 83707

Roger D. Ling

Ling, Robinson & Walker
P.O. Box 396

Rupert, ID 83350

Dana L. Hofstetter
Hofstetter Law Office, LLC
608 W, Franklin St.

Boise, ID 83702




William F. Bacon
Brandelle Whitworth
Shoshone-Bannock Tribes
Tribal Counsel Office
P.O. Box 3006

Fort Hall, ID 83203

Charles F. McDevitt
McDevitt & Miller, LLLP
P.O. Box 2564

Boise, 1D 83701-2564

Bruce M. Smith

Moore, Smith, Buxton & Turcke, Chtd.
550 W, Bannock, Suite 520

Boise, ID 83702

Steven W. Strack

Idaho Attorney General’s Office
Natural Resources Division
P.O. Box 44449

Boise, ID 83711-4449

Jerry R. Rigby

Ray W. Rigby

Rigby, Thatcher, Andrus, Rigby
& Moeller, Chtd.

P.O. Box 250

‘Rexburg, ID 83440-0250

Michael Mirande

Miller Bateman, LLP

1426 Alaskan Way, Suite 301
Seattle, WA 98101-2016

Steven C. Moore

Native American Rights Fund
1506 Broadway

Boulder, CO 80302

Jerry L. Hoagland
13528 Upper Reynolds Creek Rd.
Melba, ID 83641-4173
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Charles L. Honsinger
Daniel V. Steenson
Ringert Clark, Chtd.
P.O. Box 2773

Boise, ID 83701-2773

David W. & Melodie L. Baker
HC 68 Box 304
Clayton, ID 83227

Lost Valley Reservoir Co.
2671 West Fork Road
Fruitvale, ID 83620

Clayton M. Badley
1220 East 10" North
Mountain Home, 1D 83647

David Hensley

State of Idaho

Office of the Governor
P.O. Box 83720
Boise, ID 83720-0034

John E. Bums
P.0O. Box 264
Carmen, ID 83462

Little Weiser Irrigation District
3453 Highway 95
Cambridge, ID 83610

United States Department of Justice
Environment and Natural Resources Div.,
550 W. Fort St.,, MSC 033

Boise, ID 83724

IDWR Document Depository
P.O. Box 83720
Boise, 11D 83720-0098

Mark L. Jackson
HC 11 Box 32
Kamiah, ID 83536




Claude Simmons
HC 11 Box 59B7
Kamiah, ID 83536

Mardell J. Edwards
239 Grangeville, Salmon Rd.
Grangeville, ID 83530

Travis L. Thompson

Barker, Rosholt & Simpson, LLP
113 Main Avenue West, Suite 303
Twin Falls, ID 83301-6167

Willis D. & Betty G. DeVeny
Box 1160
Riggins, TD 83549

John Mark Nuttman
411 E. Cronquist Rd.
Allyn, WA 98524

James W. Givens
P.0O. Box 875
Lewiston, ID 83501
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