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McQUAID BEDFORD & VAN ZANDT Lep
221 Main Street, 16" Floor

San Francisco, California 94105

Telephone: (415) 905-0200

Facsimile: (415) 905-0202

ROGER D. LING (ISB No. 1018}
LING, ROBINSON & WALKER
P.O. Box 396

Rupert, 1D 83350

Telephone: (208) 436-4717
Facsimile: {208) 436-6804

Attorneys for Appellant

IN THE SUPREMLE COURT OF THE STATE OF IDAHO

UNITED STATES OF AMERICA,

Respondent.

IN RE: SNAKE RIVER BASIN )
ADJUDICATION CASE NO. 39576 )
)

LU RANCHING CO.,, )
}

Appellant, }

)

V. )
)

)

)

)

)

LU Ranching Co., by and through its attorneys of record, pursuant to LA.R. 34(f) and

the Court’s order setting Hearing by Supreme Court issued September 18, 2006, hereby requests that

SUPREME COURT CASE NO. 31994

LU RANCHING CO.’S NOTICE OF
CITATION TO SUPPLEMENTAL
AUTHORITY

the Court take notice of the following supplemental authority:

1. In the Matter of the Adjudication of the Existing Righis to the Use of All the Water, Both
Surface and Underground, Within the Missouri River Basin Drainage Area, Between
the Musselshell River and Fort Peck Dam Including All Tributaries of the Missouri
River Between the Musselshell River and Fort Peck Dam in Garfield, McCone, Phillips,
Prairie, & Valley Counties, Montana, Case No. 40E-A, Opinion (June 29, 2005)
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(atiached hereto as Appendix "4 7).

In the Matter of the Adjudication of the Existing Rights to the Use of All the Water, Both
Surface and Underground, Within the Missouri River Basin Drainage Area, Between
the Musselshell River and Fort Peck Dam Including All Tributaries of the Missouri
River Between the Musselshell River and Fort Peck Dam in Garfield, McCone, Phillips,
Prairie, & Valley Counties, Montana, Case No. 40E-A, Order (Summary of Decision)
(June 29, 2005) (attached hereto as Appendix “B”)

In the Matter of the Adjudication of the Existing Righis to the Use of All the Water, Both
Surface and Underground, Within the Jefferson River Drainage Area, Including All
Tributaries of the Jefferson River in Broadwater, Gallatin, Madison, Jefferson and
Silver Bow Counties, Montana, Case No. 41(G-190, Closing Order {August 29, 2006)
(attached hereto as Appendix “C")

In the Matter of the Adjudication of the Existing Rights to the Use of All the Water, Both
Surface and Underground, Within the Jefferson River Drainage Area, Including All
Tributaries of the Jefferson River in Broadwater, Gallatin, Madison, Jefferson and
Silver Bow Counties, Montana, Case No. 41G-190, Opinion (July 19, 2005) (attached
hereto as Appendix “D”)

In the Matter of the Adjudication of the Fxisting Rights to the Use of All the Water, Both
Surface and Underground, Within the Jefferson River Drainage Area, Including All
Tributaries of the Jefferson River in Broadwater, Gallatin, Madison, Jefferson and
Silver Bow Counties, Montana, Case No. 41G-190, Order and Opinion Granting in Part
and Denying In Part United States’ Motion for Reconsideration (April 27, 2006)

(attached hereto as Appendix “E™)

Dated this A2 day of October, 2006

Respectfully submitted,
McQUAID BEDFORD & VAN ZANDT, LLP

By: Mpﬂ__,
MicHael J. Van Zandt
Elizabeth P. Ewens
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Dated thiszzf day of October, 2006 LING, ROBINSON & WALKER

@%@m

Roger D,Aing
Attorfieys for LU Ranchmg {o,
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CERTIFICATE OF SERVICE

I certify that on October ’% ;é” , 2006, 1 served a true and correct copy of foregoing LU
RANCHING C0O.’S NOTICE OF'CITATION TO SUPPLEMENTAL AUTHORITY upon the
following individuals by placing the document in the United States Mail, postage paid, and addressed
as follows:

David L. Negri

U.S. Department of Justice

General Litigation Section

Environment and Natural Resources Division
550 West Fort Street, MSC 033

Botse, ID 83724

Ellen J. Durkee

U.S. Department of Justice

Environment and Natural Resources Division
Appellate Section

P.O. Box 23795 (1.’ Enfant Staion)
Washington, D.C. 20026

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, ID 83720-0098

IDWR Document Depository
P.O. Box 83720
Boise, 1D 83720-0098

Sue Ellen Wooldridge
Assistant Attorney General
Peter C. Monson
Managing Attorney
Environmental and Natural Resources Division
1961 Stout Street - 8 Floor
Denver, CO 80294
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APPENDIX “A” TO LU
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C. Bruee Lahle

Chiel Water Judow

Muntung Warter C suret

POy Bow 1359

Bozemin, MU 8Y771.1359
T-NEHG20-3270 (En-state anly )
Gy SEG-450 1

Funr i) 522,413

IN THE WATER COURT OF THE STATE OF MONTANA
LOWER MISSOURI DIVISION
MISSOURI RIVER BASIN BETWEEN MUSSELSHELL RIVER
AND FORT PECK DAM - BASIN (40E)

o oh throsooodroshrale s st s sk oshrelrothosty sl sl sdrosbosiroslosle shroshowiroslrosboofs sfr sl wle sl v kool e she she b sl sl ale ale sle sl sfi st sl sle sh sk b AN
B e R T T O B e T g e S P S R R A o

IN THE MATTER OF THE ADJUDICATION OF ) CASE NO. 40E-A
THE EXISTING RIGHTS TO THE USE OF ALL )

THE WATER, BOTH SURFACE AND UNDER- )

GROUND, WITHIN THE MISSOURI RIVER )

BASIN DRAINAGE AREA, BETWEEN THE )

MUSSELSHELL RIVER AND FORT PECK DAM )

INCLUDING ALL TRIBUTARIES OF THE ) FILED:
MISSOURI RIVER BETWEEN THE ) JUNE 29, 2005
MUSSELSHELL RIVER AND FORT PECK ) MT WATER COURT
DAM IN GARFIELD, McCONE, PHILLIPS, )

PRAIRIE, & VALLEY COUNTIES, MONTANA. )

)
)

CLAIMANTS: Lawrence Edwards and Kathleen Edwards; Mike Pierson; James Kirkland
and Bobette Kirkland; Den Burke and Myrtle Burke; Dave Huston and
Kathryn Huston; Melvin Thomas and Evelyn Thomas; Conservation Fund;
Clay Taylor and Karen Taylor; Woods Bar 6 Ranch; Arnston Ranch Inc.;
Towe Farms; Silver Dollar Grazing Association; Twitchell Ranch:
Gene Buxcel; Lyle E. Nelson Trust; Wittmayer Grazing Assn: Spear J, Inc.,
Page Whitham Land and Cattle: Martawn Veseth: Seven Blackfoot Company:
McKeever Land and Cattle Company; Russell Nickels: Lester Nickels

OPINION
This case mvelves the consolidation of tifty six objections {iled by the United States
Bureau of Land Management ("BLM™) and forty eight objections filed by the United States
Fish and Wildlife Service to 104 stockwater claims, filed by twenty-two claimants in the
Missouri River Basin between the Musselsheil River and Fort Peck Dam. Due to their

complexity, the late Chief Water Judge W.W. Lessley ordered informational and position
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stalements by the parties, On February 5019900 the parties Nled their position statements.

The case was relerred w Waier Master John B Bloemauist, who reconsolidated the clamms
mto Water Court Case HI-A

I December 1990, the Claimants {led a Motion Tor Partial Summary Judgment on
Lepal Issues Relating to Private Ownership of Water Rights on Federally Administered
Lands. and in February 1991, the United Srates liled a Motion for Partial Sumimary
Judgment, On April 3. 1991, the Water Master issued an Order and Memorandum on
Mations for Partial Summary Judgment which dented the motion of the United States and
granted the Claimants™ motion.

On June 27, 1991, the United States filed a Motion to Vacate the Master’s Order of
April 5, 1991, which this Court subsequently denied. but with permission to serve written
objections to the Master’s Order and Memorandum within certain prescribed time frames.

On September 23, 1991, the United States jointly moved this Court, pursuant to Rule
53(e}2), M.R.Civ.P., to modify the Water Master’s Report in accordance with the objections

set forth in a separate document. The parties submitted this matter on briefs and waived oral
argumen[.
I. JURISDICTION

The Montana Water Court has jurisdiction to review all objections te temporary

preliminary decrees under the authority granted in § 85-2-233, MCA. It has concurrent

jurisdiction to adjudicate federal rights to the use of water and to review federal ebjections
to state based water right claims filed in comprehensive state water rights adjudications under
the authority granted by the McCarran Amendment of 1952, 43 U.S.C. § 666 (2000) and §§
§5-2-231. 233, and -234. MCA. See Arizona v. San Carlos Apache Tribe (1983), 463 ULS.
545,549,103 S, Ct.3201.3204-05. 77 L. Ed. 2d 837, 845 Colo. River Warer Conseivation
Dist v, United States (1976). 424 1S 800. 812,96 8, Ct. 1236, 1243, 47 L. Ed. 2d 483.
495 State ex rel. Greelyv v, Confederated Salish & Kootenal Tribes (1985). 219 Mont. 76.
84.86. 712 P.2d 734, 759: State ex rel. Greely v. Water Courr {1984). 214 Mont. 143, 152,
691 P.2d 833, 8§38,
II. STANDARD OF REVIEW




The Montana Water Court’s standard of review tor objections 1o summary judement
rulings by a Water Master is de nove. Mead v S B bre, (19945 264 Mont, 465,470,872
P24 7820783 When a Water Judge reviews a Water Master’s recommendaiion (o grant
summary Judgment. the judee applies the same evaluation that the Water Master applied 1o
decide the summary judgment motion. Bruner v Yellowsione Counn: (1993272 Mont. 261,
264,900 P 24 901, Summary judgment is appropriate “if the pleadings. depositions. answers
to nterrogatories, and admissions on lile, together with the afTidavits, if any, show that there
1S N0 genuine issue as to any material fact and that the moving party is enfitled to a judgiment
as a matter of law.” Rule 36(c), M.R.Civ.P. The water judge reviews the legal conclusions
of a Master in a summary judgment ruling for error. Bruner, 272 Mont. at 265. When
reviewing objections made on the basis of state law, the court must apply state law; when
reviewing objections made on the basis of federal law, the court must apply federal law. San
Carlos Apache Tribe, 463 U.S. at 551.571; Colo. River Water Conservation Dist., 424 U.S.
at 812-13; Confederated Salish & Kootenai Tribes, 219 Mont. at 95,

1I1. LEGAL ISSUES

The parties briefed their objections to the Master’s Report beginning at different
starting points. The United States argued the issue from 1934, the Claimants from years
earlier. The United States argues that the Master “misstates the issue which is not whether
an individual can appropriate water on public land by complying with state procedures.
Rather, the Issue is whether an individual can claim appropriative rights in water sources on
Taylor Grazing Act lands based solely on those permits.”'

For clarity, this Court will begin with the issue presented by the United States in its
Motion for Partial Summary Judgment requesting this Court:

Fllo enter summary judgment that Claimants” use of the sources of water
located upon the public domain and reserved lands of the United States for
livestock watering does not constitute an appropriation of water entitling them
to a decree and that the title to the rights to the use of water for livestock
watering on the public domain and reserved lands invelved is in the United

! Objections of the United States to the Water Master's Report. Case 40E-A 16 (Sept. 23, 1991), See
also Reply Brief of United States in Support of Objections to Water Master's Report, Case 40E-A 3-6 {Dec. 4. 1991,

"
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States.”

Inherent in this primary issue ave the [ollowing specific fegal issues ruised by the parties

A=

Whether Montana law as ic existed prior 1o July 10 1973 required the
appropriators 1n this case (o maintain “exclusive use. dominion and control™
over water 1n order to appropriate and maintain private water rights?

Whether the rationale for governmental ownership and control of stockwater
rights appropriated on and for use on state school trust lands as set forth in
Dep't of Stare Lands v. Perribone {1985), 216 Mont. 361, 702 P.2d 948 1s
applicable to the federal public lands in this case?

Whether the Livestock Reservoir Siting Act of January 13, 1897 precluded or
preempted the appropriation and impoundment of private stockwater rights for
livestock grazing on federal lands?

Whether the Stock Raising Homestead Act of 1916 or Public Water Reserve
No. 107 precluded or preempted the appropriation of private stockwater rights
from the springs and water holes on the public domain involved in this case?

Whether the Taylor Grazing Act of 1934 precluded or preempted the
appropriation of private stockwater rights on lands classified and administered

by the Bureau of Land Management involved in this case?

Whether the federal Acts and Orders creating the Charles M. Russell (“CMR™)
and UL Bend National Wildlife Refuges (UL Bend™) precluded or preempted
the appropriation of private stockwater rights on the reserved lands involved

11 this case?

This opinton is the first in a series of decisions that the Water Court will be issuing in the

next few weeks involving public land and livestock issues. See, ¢.g., Water Court Cases 41G-

190 and 41G-3.

IV. DISCUSSION
Background

12

Motion for Partial Summary Judgment. Case 40E-A (Feb, 11, 1991,
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The pleadings. depositions. answers 1o interrogatories. and admissions on file.

together with affidavits, statements of position. and public records, establish thar

Basin 40E 15 sitaated in north-central Montana and includes all water rights within
the Missouri River basin between the confluence of the Musselshell River with the Missours
River, and Fort Peck Dam.  Historically. the lands were part of the public domain, and
lvestock owners in the area grazed their livestock on the “open range.” Over tUme. the
fivestock owners appropriated water from a variety of sources. including surface streams,
lakes, Fort Peck Reservoir, springs, potholes, and groundwater. Some of the appropriations
were developed or improved with partial or total funding by the United States. Some of the
appropriations were impounded in small instream or offstream reservoirs, with or without
partial or total funding by the United States.

Both prior to and during the time that these stockwaterrights were being appropriated,
a number of federal actions influenced the use of this federal land. As a consequence, the
land where these stockwater claims were appropriated and used now consists of a jigsaw
puzzle of overlapping jurisdictions which includes the public domain, federal reserved lands,
U.S. Army Corps of Engineer-administered recreation areas, BLM-managed Wild and
Scenic Missouri River, three State Parks, other State lands (inciuding school trust lands), and
private inholdings.” On any given day, therefore, a single cow in an allotment might graze
on private, state and federal reserved, federal unreserved, and federal acquired lands and
drink water fron: the variety of sources described above.

[ the Information and Position Brief of the United States of America. the United

States described the various claims in dispute as fitting into one or more of the following fact

patteins:
. The water source 1s an undeveloped spring or instream water for which the
legal descriptions for point of diversion and place of use inchude public lands.
There 1s no development or apparent investment by either the United States or
; [n {983-1986. tor example. there were sixgv-five refuge grazing allotiments on the CMR. with eighty

eight permittees. five of which resided on private inholdings. See, ... Record of Decision for Management of the Charles
M. Russell National Wildlife Refuge, Montana . 51 Fed. Reg. 24.935 (Julv 9. 1986).

_5-
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the permires.

The water source is focated on federal public lands and a developmentappears
1o have been privately constructed or the BLM has no records of any Tederal
[unding for project. Some developments were apparently constructed priorto
passage of the Tavlor Grazing Act. und some were apparently constructed

afterwards.

The water source is located on public lands and the development appears to
have been constructed by BLM or cost-shared by BLM based on priority dates
and/or actual funding information,

Claims in which a field check by BLM personnel at claimed site did not locate
any water,

Permittee claims a priority date semior to the reservation date for lands
reserved from the public domain. These claims are for water from springs and
from Fort Peck Reservoir with priority dates in the 1880s, when the area was
first opened as unreserved public domain. However, no claimant has been
able to demonstrate a contractual relaticnship or privity of title with an original
appropriator.

Permittee claims a priority date junior to the reservation date for lands
reserved from the public domain. These claims are not cnly for water from
Fort Peck Reservoir. but also for developed facilities like wells and small

reservolrs,
Permittee claims a priority date hefore the United States acquired the land.

Permittee claims a priority date ¢fier the United States acquired the land.

The following are the United States” primary arguments.” First. Montana water

users could not make a valid appropriation of water from a spring or reservoir on the public

domain for stock watering because they could not demonstrate their use of water was to the

exclusion of others or that the sources were completelv subject to their dominion and control.

all prerequisites asserted to be required by Jones v, Hanson (1958). 133 Mont, 115,119, 123,

Repls Brief of United States in Suppart of Objections to Water Master’s Report. Case 40E-A 4-6 (Dec,

4. 19911 United States™ Briefin Oppaosition to Claimants” Motion tor Partial Sunimary Judgiment and in Support of the
Uinited States” Motion for Partial Summary Judgment. Case 40E-A £-7. 10 (Feb. 11, 1991} Information and Position Brief

of the United States of America. Case 40E-A 3 & 7 (Feb. 3, 1990).
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320P2d 1007, 1010, 1012, Second. the public policy reasons supporting tederal ovwnership
ol'the waier rights on public lands are Identical w the policy statements set forth in Peribone
and the Peribone holding should. therefore. be applied to the claims mvolved in this case,
Third. the Act of January 130 1897, the 1916 Stock Raising Homestead Act, and the
Executive Order of April 17. 1926 ("Public Water Reserve No. 107" required the water
resources at issue here to be open and free {or public use. and. therefore. no use ol these
resources could meet the exclusivity requirements of Jones v Honson. Fourth, permittees
under the Taylor Grazing Act of 1934 cannot use their permits as a vehicle to appropriate
water from sources on federal lands.

In their Position Brief, the Claimants argue mostly to the contrary. They do state that
they have not claimed private stockwater rights in water projects developed soley by the
United States, or projects developed with permission or by license from the United States
atter passage of the Taylor Grazing Act of 1934, or projects developed by Claimants after
passage of the Taylor Grazing Act. The Claimants agree that if the United States later
permitted a larger development on a site previously appropriated or developed by a Claimant,
and there was no participation by the Claimant or his predecessors-in-interest in the later
effort, then the United States’ is entitled to a water right for the increased supply of water.

[n its last brief, the United States acknowledges that it does not question the principle
that the Taylor Grazing Act “protects appropriative water rights acquired prior to the
enactment of the statute or thereafter validly appropriated.™ However, the United States
then argues that there are no such rights in Moentana because “eone who waters stock on the
public domain prior to or after the Tayvior Grazing Act did not and could not satisfy the
exclusivity of use requirement of Montana law,™

A.

Exclusive Use, Dominion, and Control

! Reply Brief of United States in Support of Objections to Water Master’s Repart. Case J0E-A 5 (Dee.
41991,
¢ Objections of the United States to the Water Master’'s Report. Case 10E-A 13 (Sept. 23, 1991 (citing

Briet'in Opposition fo Claimant’s Motion for Partial Summary Judgment and in Support of United States” Motion for
Partial Summanry Judgment. Case J0E-A 12 (Feh. 11, 1991

7.




The United States first areues that the stockwater claims in this cage are invalid under

Montang Jaw because prior w Julv 19730 Montana required appropriaiors o maintain
exciusive use. dominion. and control over water and 115 seurce i order o appropriate and
miintain 4 private rivht to the use of the water on the public domain. The United States

relies heavily on Joes v Hearson o support this argument. The United States has
misinterpreted Montana water faw.

Water law in Montana was born in the rough and primitive gold fields of California,
where an enforceable water right was acquired simply by taking possession of water on the
public domain and putting it to beneficial use. with first in time being first in right.” Those
customs ripened into well-recognized rules, known as the prior appropriation doctrine, which
were subsequently adopted by Montana’s early settlers and ultimately given the force of law
by Congress, the Montana legisiature, the United States Supreme Court and the Montana
Supreme Court. Metiler v. Ames Realty Co. {1921), 61 Mont. 152, 170-71, 201 P. 702, 707-
08.° ‘

As the settlement of Montana grew and competition for water increased, the carly

doctrine was augmented by legislation and the rulings of the Montana Supreme Court.

! See generalh hn the Matter of the Adjudication of the Missouri River Drainage Area. 2002 MT 216,
311 Mont. 327 53 P.3d 396: fu the Maiter of the Adjudication of the Dearborn Drainoge Area {19881 234 Mont. 331,
340, 766 P.2d 228, overrufed in part by Missouri River Drainage Area. 2002 MT 216,311 Maont, 327, 33 P.3d 396
Metter v. dmes Realre Co. (19211, 61 Mont. 152, 281 P 7020 Mavnard v Vatkins (1918) 55 Moy, 34173 PO 35T
Bailev v, Tintinger (1912), 45 Mont. 154,122 PO373; Smih v D (1905). 39 Mont, 382, 102 P984 Touher v
Canipbell (19000, 24 Monl. 13, 60 P. 396: Murray v, Tingler (18971 20 Mont. 260, 50 P. 723 Klednschmidi v, Grelser
(18G4). 14 Mant 484 37 P52 Swreerlaned v. (5o (18970 11 Mont, 27. 27 P3390 Boolman v Garringer (1872} 1
Mont. 535: King v Echvards (18700, 1 Mont. 235, See also Broder v Hater Compan (18795 101 U5 274 25 1 12,
(70, 682, 22 L Ed 432433, 20 Wall. 670 (" The views {in

790011 Otto 274 Basev v, Gallagher (1874) 87 L
Aiehison v Peieeson] expressed and the rulings made are equally applicable to the use of water on the public lands Tor
purposes of irfigation. Ne distinction is made in those States and Territories by the custam of miners or settfers. or by the
courts. in the riehts of the first appropriator from the use made of the waler. it the use be a beneficial one.” ) drehison v
Pererson (18741 87 LS 307, 510-11. 22 10 Fd. 4140 413520 Wall, 367 7By the custom which has oblained among
miners in the Pacific States and Territories, where mining for the precions metals is had on the public fands of the Uinjted
States. the (irst appropriator of mines. whether in piacers. veins, or lodes. or of waters in the streams on such tands for
mining purposes. is held to have p better right than others o wark the mines or use the waters. The first appropriator who
subjects the progerty 10 use. or tgkes the necessary steps for that purpose. is regarded. excepl as against the government. as

the souree of title in all contraversies relating to the property.”h

§ Sev, .. Mont, Const art. L § 15 (1889) Act of March 3. 743U %C § 3210 ActefJulv 9.
1870. 30 LLS.C. 8 32 {amending Act of Tuly 26. h\()(w) Actof July 26. 1860, 43 l S( §a61:08 101885 Mont, Laws 130;
84 737 W 1879 Mont. Laws 32: Ch. 340 §8 11,120 1872 Mont. Cod. Stat: §§ 2. 8. 9. 1869 ]b'!O Mont. Laws: cases
cited. supra note 13,

-8-




However neither Montana law nor custom has ever required the “exclusive use. dominion.
and control™ of @ water source in order 1o appropriate a private water right. unless the
appropriator was claiming an exclusive right 1o use an entire water source. or claiming the

right by presceripion.”  The Montana Supreme Couwt set forth the controlling rule in

Bullerdick v Hermsmeyer, where it stated that:

The use ol the waters In the streams in this state is declared by the
Constitution to be a public use. (Constitution, Art. [H. scc. 15) Such being the
case, every citizen has a right to divert and use them, so long as he does not
infringe upon the rights of some other citizen who has acquired & prior right
by appropriation.  Each citizen may divert and use them without let or
hindrance when no prior right prevents, When his necessary use ceases, he
muust restore them to the channel of the stream. whereupon they may be used
by any other person who needs them.

Bullerdick v. Hermsmeyer {1905), 32 Mont. 541, 554-55, 81 P. 334 (emphasis added). In

St. Onge v. Blakely, the Montana Supreme Court reiterated that:

[T]wo parties may at the same time be in possession of water from a creek and
neither hold adverse (o the other; each may justly claim the right to use the
water he is using, without affecting the rights of the other, and therefore, in
order to constitute adverse possession of water, the burden is upon the
claimant to show that his use of water deprived the prior appropriators of
water af times when such prior appropriaters actually needed the water . . . .
and therefore proof merely that the claimant used water and claimed the right
to use it is no proof whatever of adverse use.

St Onge v Blakely (1926), 76 Mont. 1, 16, 245 P, 5372 (citations omitted) .

The language in Jomes v. Hanson. cited by the United States m support of its

argument. stands only for the proposition that proot of exclusive use. dominion. and contrel

’ A fundamental aspect of the early prior appropriation doctrine was that “the one who first appropriates
water has the sofe right to use the same for the purpese for which it was appropriated. ro the exclusion of any subsequent
appropriation for the same purpose or for any other use of the water. and o the Tull extent of his appropriation if necessan
for his benelicial uses.”™ | Wells A Hutchins, Warer Righis Lanvvs in the Ninereen Western Siares 369 (1971) (emphasis
added}. This principle was recognized by the Mantana Supreme Court in Megtfer v, dAnres Realny Co., when it held that the
doctrine of prier appropriation “sanctions the right of an appropriator to the use of all the waters of a stream. ro e
exchision of viparian proprietors and junior appropriators. if the entire flow of the stream has been appropriated by him.
and the only limitations imposed upon the extent of his appropriation are his needs and facilities for use.” 61 Mont. at 139.

0.




of twater source was required when an appropriator claimed the exclusive use ol an entire
water souree. or claimed awater right by prescription. Jones, 133 Montoat 1190123,

In Jones. the plaintift claimed the exciusive right o the use of «// the walers ol
Bynum Springs based on two notices ol appropriation filed by his predecessors-in-interest.
and alternatively, upon o right by prescription. Jones. 133 Mont.at 117, The Tower court
granted the plaing(f's alternative claim of right by prescription. because it found that the
plaintifl's use of Bynum Springs had been “actual. open. exclusive. notorious. adverse.
visible. continueus and uninterrupted” for the statutory period and, therefore, the plaintft
had the “exclusive right to the use of all of the waters of Bynum Springs for domestic
puroses, for watering of sheep, cattle, and livestock, and for the purpose of iirigating and
watering the lands and premises owned by hin.” Jores, 133 Mont. at 119 (emphasis added),

On appeal. the Montana Supreme Court reversed the lower court’s grant of the

plaintiff's altemative prescriptive claim. The Court identified the issues, the salient facts.

and 1ts conclusion as follows:

The pleadings are voluminous, but the issues are narrowed to the question of
whether the plaintiff is entitled to the full use of the waters of Bynum Springs,
which are located on land belonging to the defendant, for the irrigation of
plaintiff™s land located some distance from the springs; . . .

There is no dispute in the evidence as to the appropriations made by plaintift's
predecessors in interest, which are the basis for his claim to the waters of
Bynum Springs. The appropriation was from Spring Coulee. not the springs.
Since the point of diversion (which has never been changed) was not at the
springs. but was at a point on Bynum Coulee. on a dam or reservolr
constructed for the purpose of impounding the waters: the only basis [or
claiming ownership of the waters of the springs. with the right to the rehef
aranted by court. must necessarily be based on a title by prescription. To
sustain the burden ol proof. the plaintift showed that in 1906. or thereabouts.
there were constructed two boxes. one around each of two of the three

Springs. . . .
... From the preponderance of the evidence. we feel that the [lower] cowrt was

hardlv justified in finding, if it was the intention of the cowrt to so find, that
the plaintiff had used the water for drinking purposes at all times since 19006.
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From the evidence 1would appear much more Bkels that he was centinuing

1o haul water occasionatly solely 1o keep in effect his elaim 1o the use of the

Warer . . .

Under the evidence oftered here. it would appear that at the time the springs

were boxed. the plaintitt had no thought that it was bemg done m connection

with the use of the water for irtigation purposes or to assist in the natural {flow

thereot.

inany event, the use of the springs as a watering place for cattle and of the

neighberhood generally for drinking water is undisputed. There 15 no showing

by plaintiT that his use of the water was to the exclusion of others and since

the springs were not subject to the complete domain and contrel of the

plaintiff it necessarily follows that the boxing of the springs did not constitute

a valid appropriation of water for any purpose. nor could it be one which

would ripen into a title by prescription.

Jones. 133 Mont. at 116, 120-21, 123 (emphasis added).

It is the language in the last indented paragraph upon which the United States bases
its argument. However, the Jones case simply does not stand for the proposition cited by the
United States. The issue in the case was not about the plaintiff seeking the appropriation of
stock water rights on the public domain. Instead, the case involved a plaintiff seeking the
establishment of a prescriptive right to the use of Bynum Springs water and plaintiff™s right
to pretect the springs from trespassing cattle, sheep, hogs, or other livestock. The Jones case
is not applicable here.

The exclusivity argument was put to rest when the Montana Supreme Court contirmed
that the essential elements of an appropriation have always been intent. beneficial use. and.
if physically necessary. a diversion. /i the Matier of Adjudication of the Missouri River

Drainage drea. 2002 MT 216,99 20, 22,23, & 37. 311 Mont. 327. 9920, 22. 23, & 37.55

P.3d 396,99 20, 22. 23. & 37 (" Bean Lake /177, Exclusivity was not mentioned,

Accordingly. this Court finds as a matter of law that prior to July I, 1973, the
exclusive use, dominion, and control of water was not required for the Claimants in this case

to appropriate or maintain their private stockwater rights. unless they were claiming the right




to the exclusive wse of an entire witer source or ¢laiming the water right by prescription,
B.
Department of State Lands v. Pettibone
The United States next contends that the possibility of a federal permitiee dictating

the uge of federal land through the control of o waler resource is as “repugnant” w the

multiple use management policies of federal public lands as itis to the fiduciary principles
applicable 1o State school trust lands, Although the United States acknowledges that “federal
lands are not held in trust as are state school lands.”" the United States argues that the trust
rationale applied by the Montana Supreme Court in Peiibone. 216 Mont. 361, 1s equally
applicable to these appropriations of water on and for use on federal public lands. This
Court is unpersuaded by this argument.

In Pettibone, the Montana Supreme Court held that water rights appropriated by
lessees on and for use on school trust land are owned by the State of Montana for the benefit
of the trust, not by the lessees. Pewutibone, 216 Mont. at 368. The Pettibone decision,
however, turned on the fact that the grazing lands involved were State school frust lands.
which the United States Supreme Court and Montana Supreme Court have held are subject
to the same fiduciary principles as private, charitable trusts. Pettibone, 216 Mont. at 369-71.
375, Finding that the appropriation of private water rights on trust land could mterfere with
the State's management of the trust and reduce its value, the Court implied an agency
relattonship and held that:

The lessee, in making appropriations on and for school trust sections, is acting
on behalf of the State. . .. The lessee. under the terms of the lease, is simply
entitled to the wse of water appurtenant to the school trust land. The State is
the beneficial user of the water, and its duty as trustee of the school trust lands
prohibits it from alienating any interest in the land. such as the appurtenant
water right, withour recetving full compensation therefor.

... Absent such compensation, the title to the water rights in this case vestin

w Informution and Position Brief of the United States of America, Case 20E-A 6 {Feb. 5. 19907,
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the State,
Pertibone. 216 Mont, at 368, 376 (talics in orlginal j,

The Peiribone Court. however. expresshy distinguished the liduciary principles
applicable to State school trust lands from the general rules applicable to other public fands
and explained that:

Respondents cite several cases that appear to articulate a contrary rule. The
first. Smith v, Denniff'. . is distinguishable in the fact that it concerned water
appropriations made by squatters on the federal lands who diverted water for
use on the public domain. . . . As discussed above. school trusts lands are
subject to a different set of rules than other public lands. Secondly. they cite
Hayes v, Buzzard ... Again, Hayes arose on public domain land, not school
trust land.

Pettibore, 216 Mont. at 372.

Prior to 1973, a water right appropriated on the public domain in accordance with
Montana law or custom generally vested in the appropriator. Gsnes Livestock Co. v. Warren
{1936). 103 Mont. 284, 290, 62 P.2d 206, 209; Sr. Onge. 76 Mont. at 18; Smitliv. Denniff’
(1900), 24 Mont, 20, 27, 60 P. 398, 400. “When the right was fully perfected. that is, when
there was a diversion of the water and its application to a beneficial use, it thereupon became
a property right of which the owner could only be divested in some legal manner.” Osnes
Livestock C'o.,103 Mont. at 294, See also Smith. 24 Mont. at 27 (stating that a water right
15 “a positive, certain. and vested property right™ of which the appropriator could not be
divested),

Unless and until the federal government reserves land or water for permanent federal
purposes. or explicitly and clearly abandons its historical deference to state control over the
water resources within a state’s boundaries (a matter that wiil discussed next in great detail).
this Court will not presume to do so through application of the Peiibone decision.
Accordingly. when adjudicating the individual claims in this case. this Court will apply the

traditional rules applicable to the appropriation of water on federal public lands in Montana,
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and not the ductary trust principies uniquely applicable to Monmtana school trust lands.
C.
Federal Law
The parties and the Master discussed the ramification ol several federal congressional
acts on the appropriation of water on the public lands within Montana. The United States
made most of these federal references as part of its exclusivity argument. A general
overview of federal law will be helpful in the review of these federal statutes.

Concurrent Authority Over Water

The Property Clause of the United States Constitution invests Congress with the
autherity “'to dispose of and make all needful Rules and Regulations respecting the Territory
and other Property belonging to the United States,” U.S. Const. art. IV, § 3. This is a power
which the United States Supreme Court has traditionaily construed with an “expansive
reading™ and with a repeated recognition of the right of the United States “'to centrol their
occupation and use, to protect them from trespass and injury and to prescribe the conditions
upon which others may obtain rights in them.” Kleppe v. New Mexico (1976), 426 U.S. 529,
539.40, 96 S. Ct. 2285. 2292, 49 L. Ed. 2d 34, 44 (quoting Ulalr Power & Light Co. v.

mited Stares (1917), 243 1.S. 389, 405, 37 S. Ct. 387.389. 61 L. Ed. 791. 817). The fact
that federal property is located within state geographical boundaries does not diminish that
nower, Kleppe. 426 U.S, at 539-40: Hancock v. Train (1976). 426 U.S, 167, 178-79. 96 S.
Cr.2006.2012-13.48 L. Ed. 2d 555, 564-65: United Staies v. Rio Grande Dam & Irvigation
Co. {(1899). 174 1UU.S. 690, 703. 19 8. Ct. 770. 775, 43 L. Ed. 1136, 1141. United Siaies v
Montgomery (D. Mont. 1957}, 135 F. Supp. 633, 633,

Montana. however. in its inherent and sovereign capacity. also has dominion and
control over the land and waters within its borders. U.S. Const. Amend. X. Absent consent
or cession. that dominion and control includes federal lands and the waters on or adjacent
to them. Mont. Const. art. [X. § 3(3) (1972): Kansas v. Colorado (1907). 206 U.S. 46, 93,
27 8. Ct. 655,605, 51 L. Ed. 956: /n re Adjudication of the Yellowstone River (1992). 233
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Mon 167,176 832 P 2d 1210,

Only when the federal government properly asserts its authonty to control the use of
federa] property. and state law conllicts with that authority. does federal authoriyy preempt
starte law under the Supremacy Clause of the United States Constitution. ULS Const.art. VL
cl. 20 California v, United Stares {1978). 438 LS. 645, 668-78. 98 S CL 2485, 2997-3003,
ST L. Ed. 2d 1018, 1034-41. Kleppe, 426 LIS, at 545

Whether a federal action actually preempts state law in any single instance depends
upon the intent of Congress or the Executive, as expressed in the language of the Act or
Order, its legislative or administrative history, contemporary administrative and judicial
decisions, the degree of conflict, and the relation of purposes of the federal legislation or
executive order to the state aims. See, ¢.g., Leo Sheep Co. v. Unifed States (1979), 440 U.S.
668,669, 682,99 S, Ct. 1403, 1411, 39 1. Ed. 2d 677, 688: California v. United States, 438
U.S. at 668-78; George Cameron Coggins & Charles F. Wilkinson, Federal Public Land and
Resources Law 209-10 (2d ed. 1987).

The United States Supreme Court has recognized certain rebuttable presumptions in
close cases where congressional intent is unclear. Coggins & Wilkinson, supra at 210.
Generally, in traditional areas of federal control, or when the Court finds that the need for
uniform national regulation is compelling, the Court presumes that Congress intended for
ederal law to preempt conilicting state law. Coggins & Wilkinson, supra. Where no such
tradition exists. or when no compelling need for uniform national regulation is present. the
Court generally presumes that Congress intended for state law to control the issue. Coggns
& Wilkinson. supra. In order to overcome either presumption. the Supreme Court has
required clear and explicit evidence of congressional intent to the conirary. Coggins &
W iH{iﬂsorn. supra.

Acts of 1866. 1870, and 1877 and the Presumption of State Control

At least from 1862, if not before, Congress acquiesced in the use and disposition of

the waters located on or under federal lands as fixed by territorial and state custom, rules,




and law. California Oregon Power Co. v, Beaver Portland Cenrenn Co. 019353295 U5,
142, 154-55. 162,85 S, (1 725.727-28. 731,79 1 Ed. 1336, 1359-60. 136364, Outolthis
historical evolution. established judicial doctrine came 1o define certain “rights which the
covernment had, by its conduct, vecomnized and encouraged and was bound to protect.”
Broder. 101 U.S. at 276, These rights received the formal confirmation of Congress on
July 26, 1866, when Congress declared:

Whenever, by priority of possession, rights to the use of water [or mining,
agricultural, manufacturing, or other purposes, have vested and accrued, and
the same are recognized and acknowledged by the local customs, laws, and
decisions of courts, the possessors and owners of such vested rights shall be
maintained and protected the same; . ..

Act of July 26, 1866, ch. 262, § 9, 14 Sta. 253 (codified at 43 1.S.C. § 661 (2000)).
Tn its 1874 Basey v. Gallagher decision, an appeal from the Supreme Court of the
Territory of Mentana involving irrigation claimants on the public domain, the United States

Supreme Court observed that in enacting the Act of 1866, Congress intended:

to recognize as valid the customary law with respect to the use of water which
had grown up among the occupants of the public land under the peculiar
necessities of their condition: and that law may be shown by evidence of the
local customs, or by the legislation of the State or Territory, or the decisions
of the courts. The union of the three conditions in any particular case is not
essential to the perfection of the right by priority: . . .

Basey. 87 U.S. at 684.
In 1870. Congress amended the Act of 1866 to clanfy that:
All patents granted, or pre-emption or homesteads allowed, shall be subject to
any vested and accrued water-rights. or rights to ditches and reservoirs used
in connection with such water rights, as may have been acquired under or

recognized by the [ninth section of the Act of 1866].

Actof July 9. 1870, ch. 235. § 17. 16 Stat. 218 (codified at 43 U.S.C. § 601 (2000)).

On March 3, 1877. Congress enacted the Desert Land Act, which regulated the entry
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and reclamution of desert fands, Act of March 2. 1877, ¢h, 107, 8 119 Stat. 37 (codified

al 43 US.C. 8 321420000, The Supreme Court Tound that by this Act 1f not betore.

Congress “effected o severance of all waters upon the public domain. not theretotore
appropriated. [rom the land itsell and “reserved [the waters] for the use of the public under
the laws of the states and lerritories.” California v. Unired Srates, 438 U.S. at 657-38
(quoting California Oregon Power Co., 295 US. at 158, 162}

The Court emphasized that with respect to the waters of the public domain, this
“severance’ applied to ¢/ the waters of the public domain. not merely those waters to be
appropriated by entrymen seeking mineral and land patents:

By its terms, not only all surplus water over and above such as might be
appropriated and used by the desert-land entrymen, bwt “the water of ail lakes,
rivers and other sources of water supply upon the public lands and not
navigable,” were to remain “free for the appropriation and use of the public
for irrigation, mining and manufacturing purposes.”

California Oregon Power Co., 295 U.S. at 158 (emphasis added). The Court reasoned that:

As the owner of the public domain, the government possessed the power to
dispose of land and water thereon together, or to dispose of them separately.
The fair construction of [Chapter 107 of the Desert Land Act] is that Congress
intended to establish the rule that for the future the land sheuld be patented
separately; and that all non-navigable waters thereon should be reserved for
the use of the public under the laws of the states and territories named. The
words that the water of all sources of water supply upon the public lands and
not navigable “shall remain and be held free for the appropriation and usc of
the public™ are not susceptible of any other construction. . . . Ttis hard to see
how a more definite intention to sever the land and water could be evinced,

Californic Oregon Pover Co., 293 U.S. at 162 (citation omitted). Between 1866 and 1958,
Congress passed at least thirty-seven additional statutes in which it expressly recognized the
importance of deferring to state water law. United Srates v. New Mexico (1978). 438 LLS. 690,
702.n. 5,98 S, Ct. 30123015, 57 L. Ed. 2d 1032, 1058,

In 1981 the Solicitor General for the Department of the Interior acknowledged the

long history of congressiona!l deference to state contrel over water in an Opinion stating that:
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Now Vevieo . and California . realtfirm that congressional deterence 1o
state control over witer avises from the 1866, 18700 and 1877 Acts .. und
pumerous other public land use sanes enacted over the years.  The
tnavoidable conclusion to be reached rom these cases 1s that Congress save
the states broad power to provide for the administration of water rights which
would only be limited where necessary o accomplish the original purpose of
acongressionally mandated reservation or to protect the navigation servitude.
As g resull of this implicit grant of power. the presumprion s (hat state knw
will control ali non-reserved claims uniess Congress provides otherwise. 16
Congress wishes to abandon its historical practice of deference it must
explicitly excrcise its power. While Congress has retained the right to amend
these laws and reassert legislative control over a portion or all of the remaining
unappropriated water in a state, it has chosen not 1o do so.

Solicitor's Op. 36914, 88 L. 1055, 1064 (1981} (emphasis added). See also Solicitor's Op.
36914, 88 1.D. 253 (1981); Solicitor's Op. 36914, 86 LD, 211 (1988).

That Opinion led the Secretary of the Interior to announce that:

[Tlhere is no such thing as a “Federal non-reserved water right” . ... That

means Federal land managers must follow State water laws and procedures

except where Congress has specifically established a water right or where

Congress has explicitly set aside a Federal land area with a reserved water

right. If they need more water for their programs, they must take their place

in line like any citizen and let State authorities decide.
News Release, United States Department of the Interior (Sept. 11, 1981) (emphasis added).

Significantly, the Sclicitor’s Opinion and the Department of Interior’s news release
were issued during the middle of Montana's claim filing period. Water right claimants,
including the United States, were required to file statements of claim of existing water rights
by April 30, 1982,

The following year, Assistant Attormey General Theodore B. Olson of the Department
of Tustice issued an extensive Memorandum also reiterating the long history of deference and
the resulting presumption:

[Tlhe history of federal-state relations with respect to water rights in the
western states and Congress’ weighing of the competing federal and state
interests establish a presumption that . . . in the absence of evidence of
specific congressional intent to preempt state water laws, the presumption 1s
that federal agencies can acquire water rights only in accordance with state

18-




fiw, The mere assignment of land management functions o a federal sgency.
without more, does not create uny federal nahts o wunappropriated water
necessary o carry out those functions.

We conclude that the rationale of Cafifornia and New Mevico must be applied
o any assertion of federal water rights m the western states, To the extentthe
federal non-reserved warter vights theory would suggest that federal water
rights are created merely by the assignment of land management functions o
a federal agency or authorization of a federal project, we believe that 1t does
not have a sound legal or constitutional basis and does not provide an
appropriate legal basis for the assertion of water rights by federal agencies.
New Mexico and California make it clear that the federal constitutional
authority to preempl state water law must be clearly and specifically exercised,
either expressly or by necessary implication. Otherwise, the presumption 18
that the western states retain control over the allocation of unappropriated
water within their borders.

Memorandum from Thecdore B. Olson, Assistant Att’y Gen., Dep’t of Justice, to Carol E.
Dinkins, Ass’t Att’y Gen., Land and Nat. Res. Div., 6 Op. O.L.C. 328, 332, 383 {June 16,
1982) {(emphasis added).

The Assistant Attorney General emphasized, however, that:

This does not mean that the federal government is helpless to acquire the water
it needs to carry out its management functions cn federal lands. If that water
cannot be acquired under state law or by purchase or condemnation of existing
rights, the remedy lies within the power of Congress. The Supremacy Clause
provides Congress ample power, when coupled with the commerce power, the
Property Clause, or other grants of federal power, to supercede state faw.

6 Op. O.L.C. at 383."

a This traditienal deference was echoed in a speech given by Secretary of the Interior Norton at an ABA
Water Section seminar in San Dicge. Califomia, on Febroary 20, 2003, Secrclary Norton confirmed that:
There are many areas where national nterests predominate over state and Tocal interests. such as
defense. immigration. tansportation and communication. Where important rational interests are at
stake or where there s a need tor natfonal uniformity of laws. we must ook to Washington. B.C. Butin
the fTeid of water faw. we have a different svstem. one that is based on the unique history and traditions
of aur national experience. Since the mid-nincteenth century. federal policy has been to defer 1o the
authority of the westen states 1o manage their water rights. Starting more than 4 century ago. Congress
saw development of the lands of the West as a national purpose. ... But even though the tederal
govermment buili huge water developmeni projects that have changed the face of the West. Congress
has continued to insist the federat projects must comply with state Imws. and must acquire their water

-10-
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Accordinely. the Water Court begins with the presumption thar Montana law controls
the appropriation ol the water vights on the federal Jands mmvolved in this case -«
presumption which can be overcome only by evidence of a clear and explicit exercise of
tederal authority to preempt state water faw. or by necessary implication,

Federal Acts - “Open” and “Free Use” of Public Lands

In further support of its Jones exclusivity argument. the United States cites the
language of the Act of JTanuary 13, 1897, the 1916 Stock Raising Homestead Act. and the
Taylor Grazing Act of 1934, The United States emphasized that these enactments required
livestock reservoirs to be open to the free use of persons desiring to water animals of any
kind and not to be fenced. The United States argues that the “open” and “free use™ language
in these acts precludes a Montana water user from appropriating water on the public domain
because. under these federal acts, a Montana water appropriator would never be able to meet
the exclusivity criteria demanded by Jowes.

The Court resolved the Jores exclusivity argument earlier. Asthese federal acts were

part of the argument, however, they will be addressed on a limited basis.

Act of January 13, 1897

In the Mining Act of 1866 (and as amended). Congress expressly recognized the right
under state law to acquire rights of way over the public domain for the construction and use
of reservoirs used in the appropriation, storage. and conveyance of private water rights for
mining. agriculture. manufacturing, and other purposes. Uralt Power & Light Co.. 243 ULS.
at 405-06. The Supreme Court noted that “the grant was noticeably free from conditions™
and that no application. consent. approval. or public recording was required. Lralr Poveer
& Light Co.. 243 TS, at 403.

Article III. Secticn 13 of the Montana Constitution (1889) provided that the

rights under state laws.
Gale Norton. Address at the American Bar Association Annual Water Law Conterence {Feb, 20. 2003
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approprivtion and use ot water “as well as the sttes for reservoirs necessary for collecting and

storng the same. shall be held w0 be a public use.”™ In Federal Land Bank v Morris. the

.‘:

Montana Supreme Court noted that:
The western part ol our state is now dotted with reserveirs. usually built near
the headwaters of streams. This work has been encouraged at all times . It
comes back to nothing else but the old principle that “he who saves son ncthmg
that would otherwise be lost 13 not only o be protected in what he has saved.
but commended for so doing.”

. We are satisfied that the faws of Montana that apply to the acquisition of
running water equally apply to the storage and use of flood or waste water, and
the doctrine of “first in time, first in right” applies to both,

tederal Land Bank v. Morris, (1941), 112 Mont. 445, 455-56, 116 P.2d 1007, 1011.

The Act of January 13, 1897 was “an act providing for the location and purchase of
public lands for reservoir sites” and provided that:

Any person, live-stock company, or transportation corporation engaged in
breeding, grazing, driving, or transporting livestock may construct reservoirs
upon unoccupied public lands of the United States, not mineral or otherwise
reserved, for the purpose of furnishing water to such livestock, and shail have
control of such reservoir, under regulations prescribed by the Secretary of the
Interior, and the lands upon which the same is constructed, not exceeding one
hundred and sixty acres, so long as such reservoir is maintained and water kept
therein for such purposes: Provided, That such reservoir shall not be fenced
and shall be open to the free use of any person desiring 1o waler arimals of

any kind.

Actof Jan. 13. 1897, ch. 11, § 1. 29 Stat. 484 (codified at 43 U.S.C. §§ 952-955 (2000))

{emphasis added). The stated purpose of the Act was:

to facilitate the transporiation of stock from the extensive regions of South
Dakota. Montana, and Wyoming. In driving large herds of cattle in these
States to the terminal peints of the lines of railways reaching into these
regions. it is absolutely necessary that the stock should have water at stated
intervals.




H.R Rep. No. 1327 (1896) (emphasis added). ™
There has been Hiade analvsis or application of this Act by the federal or swate courts.
However. the Act did not explicithy amend or repeal the Acts of 1866, 1870, or 1877 which
recognized and confirmed the right to appropriate and impound private water rights in
reservoirs on the public domain, Morcover. congressional deference to state controt overthe
severcd warers of the public domain was stll a strong force n 1897 when this Act was
enacted. See California v. United Stares, 438 ULS. at 653-63. Accordingly. this Court
cannot conclude that the Act of January 13, 1897 was a “clear and explicit”™ exercise of
federal authority to preempt state taw,

Therefore, this Court finds that the Water Master was correct in concluding that the
Act of January 13, 1897 did not preciude or preempt the right to appropriate private

stockwater rights on the public domain under Montana law.

D.
Stock Raising Homestead Act and Public Water Reserve No, 107
On June 25, 1910, Congress passed the Pickett Act, which authorized the President
to “temporarily withdraw from settlement. location. sale. or enfry any of the public lands of
the United States . . . and reserve the same for water-power sites, irrigation, classification of
lands. or other public purposes to be specified in the orders of withdrawals, .. .7 Actof June
25. 1910, ch. 421. § 1. 36 Stat. 847 (repeaied in 1976). The Federal Land Policy and
Management Act of 1976. P.L. 94-579. Title VIL § 704(a). 90 Stat. 2792, repealed the

. It 1902, the Senate Cammittee on Public Lands reported that
Pursuant to this legisiation numerous reservoir sites have been located and reservoirs construcled in
different parts of the arid and semiarid West for the purpase of creaiing watering places for fivestock
upronr the public ranges of the Wesi, and especiallv i order 10 have suiiable watering places ar regulor
intervals for beef catile that mean be diiven from the ranges 1o the siipping sialions during the drv
season of the summer and foll. In the main the experiments which have been made under the
provisions of this act have been suecessful and have demonstrated that it is entirely practicable to store
farge guantities of surtace water that come from the melting snows and early rains of the spring time for
use during the drought season of the vear,

S. Rep. No. 2094, (1902) temphasis added),




Pickett Act but all previous withdrawals under the Pickett Act were expressly preserved
tless and untl moditied ay specitied inthe Grder. PLL 94379 Tile VIL S 701(e). 90 Star.
2780,

Toencourage smiall stock raising hamesteads on the pubhic domain. Congress passed
the Stock Raising Homestead Act of December 29, 1916 ("SRHA™), which authorized entry
on up to 640 acres of fand designated as being “chiefly valuable tor grazing and raising
forage crops.” Actof Dec. 29, 1916, ¢h. 9. § 10, 39 Stat. 862 (repealed in 1976). Section
10 of the Act directed that:

tLJands containing water holes or other bodies of water needed or used by the
public for watering purposes shall not be designated under this Act but may
be reserved under the provisions of [the Pickett] Act of June twenty-lifth,
nineteen hundred and ten, and such lands heretofore or hereafter reserved
shall, while so reserved, be kepr and held open to the public use for such
purposes under such general rudes and regulations as the Secretary of the

Interior may prescribe.
Actof Dec. 29, 1916, ch. 9, § 10, 39 Stat. 862 (repealed in 1976) (emphasis added). The Act
also established steck driveways to insure access by the public to watering places which had
been reserved, and to allow for the unhampered passage of livestock across the public
domain for grazing purposes. Act of Dec. 29, 1916, ch. 9, § 10, 39 Stat, 862 {repealed in
1976).- See also James Muhn., The Staie of the Law, Public Water Reserves: The
Metamorphosis of & Public Land Policy. 21 1. Land Resources & Envtl, L. 67, 99 (2001).

A Committee Report discussing the Act stated that Section 10 of the Act was a new
section which authorized the Secretary of the Interior:

... to withdraw from entry and hold open for the general use of the public.
important water holes, springs. and other bodies of water that are necessary for
large surrcunding tracts of country. so that a person cannot monopolize or
control a large territory by locating as a homestead the only available water

supply for stock in that vicinity.
United States v. Cine & Cownn of Denver (Colo. 1982), 656 P.2d 1. 32 n.48 (quoting H.R.

Rep. No. 35, at 18 {1916)).




On April 1719260 pursuant o Section H0of the SRHAL President Coolidge approved
Public Water Reserve Noo 107, which withdrew and reserved most tracty of unsurveyed
federal Tand containing substantial springs or waterholes as follows:

(1t 1s hereby ordered that every smallest fegal subdivision af public-tand
survevs which is vacanr unappropricied wnreserved public land and coniaipy
c spring or vater fole. and all land within one gquarter of a mile of every
spring or water hole located on unsurveved public land be. and the same iy
herehy. withdrenvn from settfement. location, sale. or entry. and reserved for
public use in accordance with the provisions of Section 10 of the act of
December 29, 1916,

Exec. Order Pub. Water Reserve No, 107 (April 17, 1926) (emphasis added). The Umnited
States contends that “under the raticnale of the decision {City and Counry of Denver] relied
upon by the Water Master, the United States would be entitled to all the water necessary to
provide a watering supply for all stock allowed to graze the permits.”™" This contention
requires a short discussion of the federal reserved water rights doctrine.

Federal Reserved Water Right Doctrine

In a series of cases beginning in 1897, the United States Supreme Court examined the
often conflicting jurisdiction between state and federal government with respect to the waters
on or adjacent to federal lands and concluded that whatever power the states had acquired
over the waters within their borders as a result of the Acts of 1866. 1870, and 1877, Congress
did not intend thereby to relinguish its authority to reserve unappropriated water in the future
for use on “appurtenant” lands withdrawn from the public domain and reserved for specific
federal purposes. New AMevico. 438 ULS. at 700 California v. United Stares. 438 US. at
662-63: Cappaert v. United States (1970). 426 U.S. 128, 138, 143-406, 96 5. Ct, 2062, 48 L.
Ed. 2d 5231 Arizona . California (1963). 373 U.S. 546, 597-98. 83 S. Cr. 1468, 10 L. Ed.
2d 542 Wimters v, Dindted States (1908). 207 ULS, 564, 577,28 S, C1. 207 52 L Ed. 340: Rio
Grande Dam & Irrigation Co.. 174 .S, at 703.

In Cappaert v. United Siates, the Umted States Supreme Court summarized the

Objections of the United States o the Water Master’s Report. Case $0E-A 14 (Sept. 230 1991
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federal veserved water right doctrine s follows:
ThisCourthas fong held that when the Federal Governmentwithdraws 1ts Tand
Irom the public domain and reserves it for a federal purpose. the Government.
by mplication. reserves appurtenant water then unappropriated 1o the exient
needed o accomplish the purpose ol the reservation. In so domg the United
States acquires a reserved right i unappropriated water which vests on the
date of the reservation and is superior to the rights of future appropriators.

In determining whether there is a federally reserved water right implicit in a
federal reservation of public land, the issue is whether the Government
intended to reserve unappropriated and thus available water. Intentis inferred
it the previously unappropriated waters are necessary lo accomplish the
purposes for which the reservation was created.

The imphied-reservation-of-water-rights doctrine, however, reserves only that
amount of water necessary to fulfill the purposes of the reservation, no more.

Cappaert, 426 U.S, at 138, 139, 141,

In New Mexico, the Court discussed the limitations of the doctrine as foliows:

While many of the contours of . . . [the doctrine] remain unspecified, the Court
has repeatedly emphasized that Congress reserved “only that amount of water
necessary to fulfill the purpose of the reservation, no more.” . ..

... Where water is necessary to fulfill the very purposes for which a federal
reservation was created, it is reasonable to conclude, even in the face of
Congress' express deference to state water law in other areas, that the United
States intended to reserve the necessary water. Where water is only valuable
for a secondary use of the reservation, however, there arises the conirary
inference that Congress intended, consistent with its other views, that the
United States would acquire water in the same manner as anv other public or

privaie approprialor.
New Mexico, 438 LS, at 700. 702 (emphasis added).

Even when federal land and water has been reserved and exempted trom private
appropriation. the United States Supreme Court has confirmed that the federal government
may still intend for those unreserved waters. not necessary for the primary purposes of the
reservation. to remain available for private appropriation by permittees. New Afexico. 438

U.S. at 700, 702, 1In New Aexico, the Court held:

TEEITIRTIT




What we have said also answers the Government's contention that Congress
ntended o reserve water from the Rio Mimbres for stoch watering purposes.
he United States issues pernits 1o private cattle owners 1o graze their stock
onthe Gila National Forest and provides for stockwaleringat various focations
along the Rio Mimbres,  The United States contends thal. since Congress
clearly toresaw stockwatering on natonal forests. reserved rights must be .
recognized for this purpose. The New Mexico courts disagreed and held that '
any stockwatering rights must be allocated under state law to individual stock

waterers. We agree.

... Congress intended the water supply from the Rio Mimbres to be allocated
among private appropriators [including grazing permitiees] under state law.
There is no indication in the legislative histories of any of the forest Acts that
Congress foresaw any need for the Forest Service to allocate water for
stockwatering purposes, a task to which state law was well suited.

New Mexico, 438 U.S. at 715-17 (citations omitted).
Federal Reserved Water Richt Doctrine and Public Water Reserve No. 107

Whether the federal government intended to reserve water when it reserved the land
in Public Water Reserve No. 107, has not vet been decided by the United States or Montana
Supreme Courts.™® The Department of the Interior's own interpretation and implementation

of Public Water Reserve No. 107 has been conflicting and evolving over time,  See

generally Muhn, supra.

It is neither appropriate nor necessary to decide the issue in this case.  The claims
involved in this case are not for federal reserved water rights, but for private stockwater

rights.'” For purposes ol these motions for summary judgment. therefore. this Court simply

14 . : . - . - .
Bath the Colorado and the Tdaho Supreme Courts have concluded that federal water righis were
reserved by Public Water Reserve No, 107, but they differ as (o the scope and extent of those rights. See generally niled

Stares v Cine & Counny of Denver (Cole, 1982). 630 P24 b Didied States v, ddaho tidaho 19981 639 P.2d 449,

. At same future date. the issue may be addressed by e Water Cour. By letter dated April 2. 1998, the
Reserved Waler Righis Campact Commission formally potified the Water Couit. pursuant to § 83-2-704 MCAL that
pegotiations between the United States Bureau of Land Management and the State of Montana Tor any and all reserved
waler right claims except thase for the Upper Missouri National Wild and Scenic River and the Bear Trap Canvon Public
Recreation Site wers terminated as of April 2. 1998, As a result. the Water Court included three BLM reserved water right
claims. hased on Public Water Reserve No. 107, in its November [4, 2003 Basin 42KJ Temporary Preliminary Decree

Water Court decree.



reiterates the well-established rde that valid state based water rights appropriated prior 1o
creation of o federal reserved water right are not attected by the federal reservation. and thaa
stute based water nghts appropriated subsequent to the ereation of o federal reserved water
right in the sume source. though not necessartly precluded. Neve Mevieo, 438 LLS, at 700-02.
are subordimate and subject to the federal reserved right. Cappacre. 420 LS. at 138:
Arizona. 373 LS. at 397-600
O
The Taylor Grazing Act of 1934

The public's free and unregulated use of the public domain for grazing purposes came
to an end on June 28, 1934, when Congress passed the Taylor Grazing Act. Act of June 28,
1934, ch. 863, § 1. 48 Stat. 1269 {codified at 43 U.S.C. §§ 315 through 320(2000)). The
purpose of the Act was to stop injury to the public grazing lands by preventing overgrazing
and soi! deterioration: to provide for their orderly use, improvement, and development; and
to stabilize the livestock industry dependent upon the publicrange. 43 11.5.C. § 315a (2000);
Public Lands Council v. Babbitt (2000), 529 U.S. 728, 733, 120 S. Ct, 1815, 1819, 1406 L.
Ed. 2d 753, 760; Fallini v. Hodel (9th Cir. 1992), 963 F.2d 275, 279; Kidd v. United Stales
Dep’t of Interior, Bureau of Land Mgmi (9th Cir. 1985), 756 F.2d 1410, 1411,

The Tavlor Grazing Act did not close the public domain. Sections [ and 2 of the Act
authorized the Secretary of the Interior to establish grazing districts of vacant,
unappropriated, and unreserved parts of the public domain that were chiefly valuable for
grazing and raising forage crops. and to regulate the districts through a permit and lease
system in conjunction with the States. 43 U.S.C. § 313a (2000)."" Under the Act.

publication of notice of a proposed grazing district effected a withdrawal of all public lands

e Title 76. Chapier 16, of the Montana Code Annotated, known as the Montana Grass Consenation Act,
was enacted to provide a means of cooperation between cooperative arazing districts authorized and organized pursuant to
Montana law and federal agencies authorized 1o regulate grazing on federal Tands pursuant to the Tavlor Grazing Act. See
Nalfell Ranch, Inc. v, Prairie Connn Coop. State Grazing Dist. 2000 MT 317,302 Mont, 492, 15 P.3d 888 avson v
Barnard (19701, 155 Mont, 75,79, 469 P.2d 339, 341,
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within the exterior boundury of the proposed district from all forms ol entry or seitfement.

The tederal courts, the Department of the Interior. and most commentators have
consistentiy taken the position that the Tavior Grazing Act dJid not effect a permanent
reservation or dedication of land orwater Tor specific public purposes and was imtended by
Congress 10 be a land classification and management statute only.' The United States
represented to this Court that it is not asserting reserved rights in Montana’s adjudication
effort for stockwater pursuant to the Taylor Grazing Act.™

The Tayvlor Grazing Act did not explicitly amend or repeal the Acts of 1866, 1870,
or 1877, or abandon Congress’ historical deference to state control over the appropriation
of water on unreserved federal lands. See Kidd, 756 F.2d at 1411, Unifed States v. Fallbrook
Pub Uil Dist. (S.D. Cal. 1958), 165 F. Supp. 806. 844. In fact, the Act expressly provided
that:

[Niothing in this Act shall be construed or administered in any way to

diminish or impair any right to the possession and use of water for mining,

agriculture, manufacturing, or other purposes which has heretotore vested or

accrued under existing law validly atfecting the public lands orwhich may be

hereafler initiated or acquirved and maintained in accordance with such law.
43 U.S.C. § 315b (2000) (emphasis added).

Although the Taylor Grazing Act did not preclude or preempt private appropriations
of water, Sections 2 and 15 of the Act conferred broad authority on the Secretary of the
Interior to regulate the occupancy and use of lands both within and outside of grazing

districts and to attach such terms and conditions to permits as arc reasonably necessary to

a See, eg. Nidd v Dnited Sraves (9th Cirs 19851 756 F.2d FTO0 14T Memorandum from Theodore B.
Ofson. Ass't Ay Gen.. Dep't of Justice. to Carol E. Dinkins. Ass™t AWy Gen.. Land and Nat. Res. Div. 6 Op. QUL
328360 (June 16, 1982 Saliciwr™s Op. =369 14 (Supp. D). 96 LD 21119881 Soliciior's Op —36914 (Supp.). 88
PO 2530236 (198 1T Selicitor's Op. —36914 86 1D, 3330 392 (1979 George Comeron Coggins ot al. The Law of
Public Rangeland Managemend I The Extenr and Distribution af Federal Power. 12 Ernvtl L 335 584 (1982,

Lhnited States Brief in Opposition to Claimants™ Motion for Partial Summan Judgmient and in Suppoit
of the United States” Motion for Partial Summary Judgment. Case 30E-A 9 (Feb. 11, 1991).
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11t the purposes of the Act and the mandates of other federal laws. 43 ULS.CL ¢
& 313m (200057 Since the first sel of grazing regulations were issued. BLM policies and
regulations with respect w the appropriation of private stockwater vights on BLM-managed
fands have changed. often depending on the administration in political office at the time.™

Accordingly. when adjudicating private stockwater claims. claimed o have been
appropriated on federal Tands that are administered and managed pursuant to the Tavior
Grazing Act. this Court may need to consider whether any Tederal regulations. permits. or
agreements in effect af the time of the appropriaiions precluded, superceded, or restricted
the right to appropriate or exercise private stockwater rights on the federal land. As each

statement of claim is prima facie proof of its contents, the burden of proving the existence

¥ Section 2 of the Act anthorized the Secretary to:
make such rules and regulations and establish such service, enter into such cooperative agreements,
and do any and all things necessary to accomplish the purposes of this Act and (o insure the objects of
such grazing districts, namely. to regulate their eccupancy and use, to preserve the land and its
resources from destruction or unnecessary injury, (o provide for the orderly use, improvement, and
developiment of the range.
43 US.C § 3154, Section 15 of the Act nuthorized the Secretury to, “where vacant, unappropriated, and unreserved
lands of the public domain are so situated as not to justify their inclusion in any grazing disirict . . . to lease any such
tands for grazing purpeses, upon such terms and conditions us the Secretary may preseribe.” 43 U.S.C. § 315m.

20 Joseph M. Feller. Professor, College of Law. Arizona State University, states that:
} £ 3

Although BLM had no authority Lo cancel ar modify state-created water rights that pre-dated
the Taylor Grazing Act, untif the early 1980s BLM typically required that any new livestock waler
rights on BLM-managed lands be in the name of the Uniled States. thus precluding the establishment of
addttional private stockwalter rights on those tands. . ..

BLM changed course in the 1980s under President Reagan and his Interior Seeretary. James
Watt, The Reagan Administration not only allowed bul encouraged ranchers to tile for stockwater
rights on BLM [ands in their own names. The apency changed course azain under the Clinton
Administration. The Rangeland Reform regulations promulgated by Interior Secretary Bruce Babhiit in
995 reestablished the pre-1980s policy and conformed BLM's poticy with that of the Forest Service by
providing that stockwater rights on BLM land “shall be acquired. perfected. maintained. and
administered in the name of the United States™ 1o the extent permitted by state Taw,

The current Bush Administration’s proposed new grazing regulations would change the rules
concerning public-land stockwater rights once again, The proposed reguiations would delete the
requirement that rew water rights be v the name of the United States. This ¢change would aflow
rancher-permittees fo acquire righis in their own names. while leaving BLM the “ontion” of acquiring

water rights in the federal government’s name where permitted by state law,

Taseph M. Feller, Ride-can Coswbov: A Crivical Look ar BLM s Proposed New Grazing Regularions. 33 Emvl. L. 1123,
HE382004) (footnotes omitied). Although the public review and comment period (o a draft environmental impact
statement to suppart the proposed December 8. 2003 revisions has ended. apparently no new rules have vet been finalized.
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ofany such restrictions would be o any objector advocating such restrictions, Absent such
prool. this Court will presume thar Montana law controlled the use and disposition o any
unreserved water resources on federal public lands.

The Water Master correctly concluded that water rights located in Basin 405 within
the prazing districts at issue. withdrawn under the Tavior Grazing Act ot L1934, are subject
to Montana substantive and procedural water fw.  (Master's Memorandum at 12).

I
Charles M. Russell and UL Bend National Wildlife Refuges

In 1936, President Rooseveit created the Fort Peck Game Range by withdrawing
approximately 762,000 acres of public domain in Montana.” On March 25, 1969, the
Secretary of the Interior withdrew several thousand more acres to create the UL Bend
National Wildlife Refuge. Pub. Land Or. 4588 (March 25, 1969). Public Land Order 2591
changed the name of the original Fort Peck Game Range to the Charles M. Russell National
Wildlife Refuge.

The claims involved in this case are not for federal reserved water rights, but for
private stockwater rights, Therefore, for purposes of these motions for summary judgment,
this Court simply reiterates the well-established rule that valid state based water rights
appropriated prior to creation of a federal reserved water right are not affected by any federal
reservation and that state based water rights appropriated subsequent to the creation of’ a
federal reserved water right in the same source. though not necessarily precluded. New
Mexico. 438 U.S. at 700-02. are subordinate and subject to the federal reserved right.
Cuappaert, 426 ULS. at 138 drizona. 373 ULS, at 597-600.

Over time. the Department of the Interior has established policies. promulgated

regulations. and formed agreements that may have affected the acquisition or exercise of

2l

Information and Posirion Brief ol the United States of America 2 (Feb. 3. 19901 (quating Exee, Grder
No. 75093 C.F R 227 (1936)). See afso Schawenke v, Secretary of Interior (9th Cir. 1983). 720 F. 2d 571, 573,

SERIET T




5

these private stockwater claims. ™ Accordingly. when adjudicating the individual claims in
tis case that were appropriated on the CMR or UL Bend. this Court may need w consider
whether any federal regulation. permil. or agreement in effect at the dme of the
appropriations precluded. superceded or restricted the right under state law 1o appropriate
arexercise private stockwater rights on these lands, Again. however, the burden of proving
such restrictions is on the objector advocating the restriction. Absent such proof, this Court
will presume Montana law controls the use and disposition of the unreserved water resources
on the refuges in this case.
G
Collateral Estoppel

Although not mentioned by the attorneys. the primary issue in this case was ligi gated
by the United States to final judgment before the Water Court in the Powder River
Preliminary Decree in 19837 In its March 31, 1983, Findings of Fact and Conclusion of
Law, the Water Court identified the issue as follows:

Does title to the water right vest in the appropriator (individual permittee) or

the United States as owner of the land where the water is diverted?
Although the language used is slightly different. the issue presented by the United States in
its Motion for Partial Summary Judgment in the instant case (set forth on pages 3 and 4
hereof) appears to be identical with the issue the United States presented to the Water Court
m the 1983 Powder River action.

Inits 1983 Conclusions of Law. the Water Court concluded:

[L.
The water law of the governing state shail be applied to
public domain lands of the United States.
7.
The point of diversion of all water rights at issue is on
public domain lands owned by the United States.
v,

22

o See e.g.. foint Regulasions of the Secretarics of the Interior and Agricufture Refating ta the Protection
and Admipistration of Game Ranges. or Wildlife Refuges. Cstablished in Conjunction with the Organization of Grazing
Districts Under the Tavlor Grazing Act. Fed. Reg. 37-672 (Feb, 26. 1937, filed March &, 1937).

i See Powder River Claim File #3343 (Main Consolidation File).
)
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The appropriators of the water are individual permitices
or their predecessors iy interest.
i

Under Montana Taw otle o @ waer sight vests moan

appropriator regarcless of ownership of fand.

On April T F9830 the Water Court entered its Final Judument in the Powder River
Decree. On May 16, 1983, the United States {1led its Notice of Appeal to the Montana
supreme Court. On May 23, 1983, the United States filed its Amended Notice of Appeal.
On Seplember 200 1983, the "appeal of the federal appellant.” was dismissed by the Montana
Supreme Court (Voluntary Dismissal of Appeal).

Significantly, as noted earlier on pages 18-20, the Soliciter General and Assistant
Attorney General Theodore B, Olson issued their Opinion and Memorandum in 1981 and
1982 and both confirmed the legal principle that federal land managers must follow state
water laws and procedures in the absence of congressional intent to the contrary. Less than
one year after issuance of the Glson Memorandum, the United States dismissed its Powder
River appeal.

In view of the prior litigation, the doctrine of collateral estoppel or issue preclusion
may be applicable to one or more issues in this case. See Peschel v. Jones (1988), 232 Mont.
316,521,760 P.2d 51, 54 and App. For Beneficial Water User Permir (1996, 278 Mont. 30,
61-62. 932 P.2d 1073.

Conclusion

The application of water to a beneficial use in Montana. together with the requisite
intent to appropriate. constitutes an appropriation. unless initiated in trespass. AMissour/
River Drainage Area. € 220 Connolly, 102 Mont. at 298-301. 37 P.2d at 782-833. The
watering of livestock is a beneficial use of water. Missouri River Drainage Area. $26. The
privately owned livestock on the public domain did not arrive through trespass. Instead. for
many years. the United States government encouraged its western citizens to use the public
domain to pasture and water their flocks and herds. As a result, many private livestock

owners appropriated stock rights from water sources on the public domain.
2322




Whether any federal rules. regulations. or agreements in effect on the date of the
appropriation work as restrictions on these stock water rights are issues that may have o be
resalved on a case by case basis. But. i general. this Court cannot conclude. as o universal
principle. that Montana or Tederal Taw prohibited private livestock owners from acguiring
state based water vights for the use of their lvestock on the public domain prior to July 1.
1973 or that title w the rights to the use of water Tor livestock on the public domain and

reserved fands should alwavs be in the name of the United States.

DATED this 29th day of June, 2005.

20 C Bruce Loble
C. Bruce Loble
Chief Water Judge
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£ Bruce Lobie
Chief Water Juidye
Monrtana Warer Caurt
PO Bus B389

Buozeman, M S8771-1389
F-§IH-624-3270 (ln-state unlyy
(UG} S86-43064
Fav: {4065 322-413)
INTHE WATER COURT OF THE STATE OF MONTANA

LOWER MISSOURI DIVISION
MISSOURI RIVER BASIN BETWEEN MUSSELSHELL RIVER
AND FORT PECK DAM - BASIN {(401)
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IN THE MATTER OF THE ADJUDICATION OF CASE NQ. 40E-A

)
THE EXISTING RIGHTS TO THE USE OF ALL )

THE WATER, BOTH SURFACE AND UNDER- )

GROUND, WITHIN THE MISSOURI RIVER )

BASIN DRAINAGE AREA, BETWEEN THE )
MUSSELSHELL RIVER AND FORT PECK DAM )
INCLUDING ALL TRIBUTARIES OF THE ) FILED:
MISSOURI RIVER BETWEEN THE ) JUNE 29, 2005
MUSSELSHELL RIVER AND FORT PECK ) MT WATER COURT
DAM IN GARFIELD, McCONE, PHILLIPS, )

PRAIRIE, & VALLEY COUNTIES, MONTANA. )

)
)

CLAIMANTS: Lawrence Edwards and Kathleen Edwards; Mike Pierson; James Kirkiand
and Bobette Kirkland; Don Burke and Myrtle Burke; Dave Huston and
Kathryn Huston; Melvin Thomas and Evelyn Themas; Conservation Fund:
Clay Taylor and Karen Taylor; Woods Bar 6 Ranch; Arnston Ranch Inc.:
Towe Farms; Silver Dollar Grazing Association; Twitchell Ranch:
Gene Buxcel; Lyle E. Nelson Trust; Wittmayer Grazing Assn; Speai I Inc.;
Page Whitham Land and Cattle; Martawn Veseth: Seven Blackfoot Company;
McKeever Land and Cattle Company: Russell Nickels; Lester Nickels

ORDER
This matter came before this Court on the cross-motions of the Claimants and the
United States for partial summary judgment on issues of law. In conjunction with Rule

16, MLR.Civ.P., partial summary judgment is appropriate to formulate and simplify the




issues and facilitate the final disposition of the action. Rules 16 and 36(d). M.R.Civ.P.

After careful consideration of the statements of position. the briefs submitted by

the parties. the Master’s Report. and the law. and for the reasons set forth in the

accompanying Opinion, it 15 Ordered:

I

The Master’s Report is AMENDED to conform to the analysis set forth

herein and. as so amended. is ADOPTED:

N

The United States' motions for partial summary judgment and to modify

the Master's Report are DENIED:

)

3.
follows:

The Claimants' motion for partial summary judgment is GRANTED as

Montana law, as it existed prior to the Water Use Act of 1973, recognized
and acknowledged the right to appropriate and impound private stockwater
rights for livestock grazing on federal public lands. [t did not require the
exclusive use, dominion or control of water in order to appropriate a private
water right, nor did it require the appropriator to hold an easement or
interest in, or the intent (o patent, the place where the water right was
appropriated or used.

The decision of Dep 't of State Lands v. Pettibone (1985), 216 Mont. 361, 702 P.2d

948 is applicable to waters appropriated on and for use on Montana school trust
lands and is not applicable to the use of water on federal public lands.

The Acts of 1866, 1870, and 1877 acknowledged and confirmed the right to
appropriate private stockwater rights in accordance with Montana custom
and law.

The Act of January 13, 1897. the Stock Raising Homestead Act of 1916,
and Public Water Reserve No. 107 do not preclude or preempt state law
with respect to the appropriation of private stockwater rights on the water
sources involved in this case.

The Tayvlor Grazing Act of 1934 did not preclude or preempt the right
under Montana law (o appropriate private stockwater rights for livestock
grazing on lands classified by the Act.

The right of the Claimants. under pre-July 1. 1973 Montana faw. to
appropriate private stockwater rights on federal public land was not without




limitation. Whether federal regulations or agreements in effect at the time

of anv individual appropriation affected the right to appropriate such rights
must be decided on a case-by-case basis,

® Whether the United States owns federal reserved water rights by virtue of creation

of the Fort Peck Game Range. Charles M. Russell National Wildlife
Refuge. or UL Bend National Wildlife Refuge is not an issue presently
before this Court 1 this case.

e The creation of federal refuges. however. does not necessarily preciude or
preempt the right under state law to appropriate private stockwater rights on
reserved lands. Any state based water right found to be vested and acerued prior o
creation of a federal reserved water right would not be affected by the federal
right; any state based water right found to be vested and accrued after creation of a
federal reserved water right in the same source would ordinarily be subordinate
and subject to such a federal right.

None of these partial summary judgment rulings as set forth above, or as discussed
in the accompanying Opinion. constitute an ultimate finding of fact or conclusion of law
with respect to any individual water right claim in this case.

4. The claims involved in this case will be scheduled for an evidentiary

hearing to determine the remaining factual and legal issues, if any, but which

might include:

. Whether the individual stockwater claims in this case are valid, existing
water rights under Montana law, and the scope and extent of any such
rights as defined by §§ 85-2-234(6)(a) through (i). MCA?

. Whether any of the individual stockwater claims in this case were
precluded, preempted, or otherwise restricted by federal regulation or

voluntary agreement?

The issuance of the Opinion in this case resolves an issue that has long been

o

debated and awaited. The Clerk of Court 1s instructed to mail copies of this Order and
accompanying Opinion to the current claimants of the 104 claims involved in this case. in
addition to the copies sent to the attorneys. Additionally. a copy of the Order and
Opinion shall also be mailed to the individuals identified on the Certificate of Service

under the heading “Courtesy Copies.”

(S
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OTTIE WA TER COURT OF THE STATE OF NPONTANA
DREPER ANISSOURTDIVISTON
JEFFERSON RIVER BASIN (41

CASE NO., 416G-190
41G-W-197162-00
41G-W-197167-00

INTHE MATTER OF THE ADMIDICATION
OF THE EXISTING RIGHTS TO THE USE

OF ALL THE WATER. BOTH SURFACE AND
UNDERGROUND. WITHIN THE JEFFERSON
RIVER DRAINAGE AREA. INCLUDING ALL
TRIBUTARIES OF THE JEFFERSON RIVER
[N BROADWATER. GALLATIN, MADISON.
JEFFERSON AND SILVER BOW COUNTIES,
MONTANA.

e e e . N —

CLAIMANT: Hamilton Ranches Partnership
MOTION OF MONTANA WATER COURT

OBJECTOR: United States of America {Bureau of Land Management).
United States of America {(USDA Forest Service)

CLOSING ORDER
On July 19, 2005, the Water Court issued its Opinion, and its Order Amending
and Adopting Master’s Report. Following the filing of a Motion for Reconsideration. the Waler
Court issued its Order and Opinion Granting in Part and Denying in Part the United States’
Motion for Reconsideration. On May 25, 2006, counsel and the Court held a telephone
canference to determine what additional matters needed to he accomplished n order to close the
case. The parties agreed that all that was necded to bring this case to a close was the

development of suitable language to identifv the private lands to which these two claims were

appurtepant.




Op Juls 19 2064, the Upited States” Burean of Lund Management and Ui

R A-Fores Sepvice ted conditional wnhdrawals of ohiections conditioned on iie Lot

aoiding clarficaion remurks W the ahstmicts of sloorawater Ciims 1G9 000 and A1G-

WU TUT A T [ i . 1~ - PR B [T, PR FIREN T e ey
W TOTO7-00 w ol condd derti s the privete bands s el these teo stock chuims we

appurtenant, 1 he partics proposed some language for e remiarks wd. wi Mo changes, thelr

Janguape has been adopred. Accordimgly.itis

ORDERED that the foilowing remark be mserted beneath the place ol use

clement on the abstract of elaim 41G-W-197162-00:

THE PLACFE OF USE CONSISTS OF FEDERAL PUBLIC LAND.
BUT THIS RIGHT IS APPURTENANT TO THE FOLLOWING
PRIVATE LANDS IN MADISON COUNTY, MONTANA:
SECTIONS 13,23, AND SW SECTION 22, TOWNSHIP 2 SOUTH,
RANGE 7 WEST.

ORDERED that the following remark be inserted beneath the place of use

element on the abstract of claim 41G-W-197167-00:

THE PLACE OF USE CONSISTS, IN PART, OF FEDERAL PUBLIC
LAND, BUT THIS RIGHT IS APPURTENANT TO THE
FOLLOWING PRIVATE LANDS IN MADISON COUNTY,
MONTANA:; SENE, NWSE SECTION 26, SECTION 35, TOWNSHIP
2 SOUTH, RANGE 7 WEST; S2 SECTION 31, TOWNSHIP 2 SOUTH,
RANGE 6 WEST: AND S2 SECTION 6, SW SECTION 5, N2
SECTION &, AND W2 SECTION 9, TOWNSHIP 3 SOUTH. RANGE 6

WEST.

ORDERED that a Post Decree Abstract of Water Right Claims 41G-W-197162-
00 and 41G-W-197167-00 be served with this Order to confirm that the centralized record
system has been properly updated.

DATED this 29 day of August. 2006.

s/s (. Biruce Loble
C. Bruce Loble
Chief Water Judge
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David Gehlerl, Attorney
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ENRD - General Litigation Section
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Jody Miller. Special Assistant
United States Attorney
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[N THE W AT l'l{ COURT OF THE STATE OF MONTARNA
LIPPE l‘ \:l\\()[ l II)]\ (J\
JEFFERSON RIVER [%\"J\ (410

CASE NO. 41G-190
41G-W-197162-00
41G-W-197167-00

IN THE MATTER OF THE ADJUDICATION j
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND. WITHIN THE JEFFERSON )
RIVER DRAINAGE AREA, INCLUDING ALL j
TRIBUTARIES OF THE JEFFERSON RIVER )
IN BROADWATER, GALLATIN. MADISON. )
JEFFERSON AND SILVER BOW COUNTIES. )
MONTANA, )

)

CLAIMANT: Hamilton Ranches Partnership
MOTION OF MONTANA WATER COURT
OBJECTOR: United States of America (Bureau of Land Management).

United States of America (USDA Forest Service).
Montana Department of State Lands

OPINION

In the Temporary Preliminary Decree for the Jefferson River Basin (41G). the

Seidensticker Ranch Partnership was decreed stockwater claims 41G-W-197167-0

+1G-W-197162-00.  The Seidensticker Ranch Partnership subsequent!y transferred its

claims to Hamilton Ranches Partnership. The Water Court called claim 41G-W-197167-

00 in on its own motion to address a point of diversion and place of use issue.




Montana Departiment of State Lands (0DST 7 led abiections o the ownership, place of

Lse pumit el diversion. and “other™ stating that:
this cliim 5*1ciud"’ an amplied water night of the Montana Departiment of
Stalg J ands for direct livestock use from Cottonvood C wul\' moSeeton 30,
FO2SCROTW. Madison County. Montana. Specifically: Point of Diversion

=03 Lmd place of use #0002 m claom 197167 describe section 36 above.
which s state school trust fand leased by this c¢laimant. These locations
should be deleted from this claim and issued in o separate and distinel water
right to the state. pursuant to the Montana Supreme Court decision in
Department of State Lands v, Pertibone. 216 Mont. 361. 702 P.2d 948, 42
St. Rep. 869 (1985). The Department of State Lands did not file a claim,
during the filing period. for this location and use.

The tnited States Department of the Interior, Bureau of Land Management
("BLM"} filed objections to the ownership, place of use, and point of diversion for claim

41G-W-197167-00, stating that:

This water right, as claimed, includes public lands of the United States
within the listed points of diversion and/or places of use. All use of public
lands for livestock grazing is subject to permit by the Bureau of Land
Management; therefore, the water right should be amended to exclude the
public Jands or should be decreed in whole or in part, as appropriate. to the
United States of America (Bureau of Land Management).

The United States Department of Agriculture. Forest Service {(“USFS™) filed
objections to every element listed on the objection form for claim 41G-W-197162-00.
stating that the claim ~“[s]hould be in the name of United States.”

The ciaims and objections were assigned to Water Master Michael J. L. Cusick.
pursuant to § 83-2-233. MCA. who consolidated them into the present casc.

In 1994, Hamilton Ranches (“Claimant™). DSL., BLM. and USFS filed cross-

motions for sunumary judgment with respect to the claims and objections.  All parties

waived their right to a hearing and submitted motions on briefs alone. The Water Master

CEITYETY




ISsued o Muster Ty Report and Memorandum recommending tha the Courl enter an order

grating the Claimant's mation for summary Judement and denving the motions of the
DSLUBENM. and LSFS,

With respect o the DSL areuments. the Master concluded that Perribene did not
apply in this case. because the Seidensticker appropriation of water in 1870 predated the
State’s acquisition of tide 1o the Section 36 school trust land.  Therefore. {he
Seidenstickers could not have acted on behalf of the State. as did the lessees in Pertibone.
(Master’s Mem. on Cross-Mot. for Summary J. at 27.) The Master's conclusion was
correct. As the DSL did not object o the Master's Report, the Court need not address the
DSL’s issues any further. Marriage of Doolirrle (1994), 265 Mont. 168, 171-72. 875
P.2d 331, 334; Marriage of Haves (1993), 259 Mont. 302. 304, 856 P.2d 227,229

The BLM and USFS filed objections to the Master's Report and requested the
Court to enter summeary judgment in their favor and to terminate the claims. In the
alternative, the BLM requested that federal land not be described as the place of use for
claim 41G-W-197167-00. As the USFS has adopted by reference all arguiments made by
the BLM in its Objection to the Master's Report. the Court has consolidated the
arguments and. where appropriate. refers to the parties as the “United States.”

I. JURISDICTION

The Montana Water Court has jurisdiction to review all abjections to temporary
preliminary decrees under the authority granted in § 83-2-233. MCA. It has concurrent
Jurisdiction to adjudicate federal rights to the use of water and to review federal
objections to state based water right elaims filed in comprehensive state water rights
adjudications under the authority granted by the McCarran Amendment of 1952, 43

ULS.Co 8666 (2000) and §§ 85-2-231.-233. and -234. MCA. See Arizona v. San Carlos

Apache Tribe, 463 U.S. 545,549, 103 S. Ct. 3201. 3204-05. 77 L. Ed. 2d 837. 845

GEELEE:AH
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v hater Cowrr 19843 214 Mont, 43, 152,691 P.2d 833, 834,
. STANDARD OF REVIEW
[he Montana Water Courts standard of review for objections to summary
judgment rulings by a Water Master is de novo, Mead v, MS.B. Ine. (1994). 264 Mont.
465,470,872 P.2d 782. 785, When the Water Court reviews & Water Master's
recommendation fo grant sunumary judgment. the Court applies the same evaluation that
the Water Master applied to decide the summary judgment motion. Bruner v.
Yellowstone Counry {1995), 272 Mont. 261, 264. 900 P.2d 901. Swmnmary judgment is
appropriate “if the pleadings, depositions. answers to interrogatories. and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law.” Rule
56{c), M.R.Civ.P. The Water Court reviews the legal conclusions of a Master i a
summary judgment ruling for error. Brusrer, 272 Mont. at 263, When reviewing
objections made on the basis of state law. the Court must apply state law: when reviewing
objections made on the basis of federal law. the Court must apply federal law. San
Carlos Apache Tribe 363 U.S at 351, 371: Colo. River Water Conservation Dist.. 424
LS at 812-13: Confederared Salisir & Koorenai Tribes. 219 Mont. at 93,
1. LEGAL ISSUES
The legal issues raised by the parties in their motions for summary judgiment are
rephrased by the Court as follows:

Al Whether these stockwater claims are valid water rights under Montana

law?




Whether Montana faw prior o July 11973 recognized the right o

appropridte direct imstream water tiehts for private Lvestock use”

2 Whether Montarza v prior o Juby 101973 required the appropriaton
toexercise exclusive use. dominion, wwd contral over & water source

in order to appropriate a direct instream water right for private

i
)

bvestock use on federal public Jands?

3. Whether Montana law prior to July 1. 1973 required the appropriaior
te hold an interest in or the intent to patent the land where the warter
was appropriated and used in order to appropriate a direct instream
water right for private livestock use on federal public lands?

B. Whether these stockwater rights are owned by the Claimant?

C. Whether private ownership of these stockwater rights conflicts with federal
law?

D. Whether the policies articulated in Department of State Lands v. Pettibone

should apply to these claims?

This Opinion is the second in a series of decisions that the Water Court has issued and
will issue in the next few weeks involving public land and livestock issues. See Opinion
in Water Court Case No. 40E-A (June 29. 2005) and Case No. 41G-3.
1IV. DISCUSSION
Background

The pleadings. depositions. answers to interrogatories. and admissions on file.
together with the affidavits. establish that:

Svlvester Seidensticker (“Sv7). testifving on behalf of the Seidensticker Ranch
("Seidensticker™). stated that his grandfather. John C. Seidensticker. Sr. (*1.C.

Seidensticker™). appropriated stockwater right claims 41G-W-197167-00 and 41G-W-

197162-00 from Cottonwood Creek and the East Fork Steels Pass Spring. respectively. in

h
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TR0 Sy testitied tha soorty therenlter. his grandiaher aequired Scctron 160 125,

ROMW L ust southwest of the conlluence of Cottonw ood Ureek and the Jefferson River. in
Madison County, where he established aomodest Hvestock operation and supplied locul
HnINg cumps with beet and mutton. (Svivester Seidensticker Dep. at 0.9, and 35 (March
P70 1994 (hereinadter referred to as ~Serd. Dep ). See also the deed from Samuel Getts
to John €. Seidensticker filed August 14, 1875, (Claimant’s Mot. tor Summary I,
Regarding Ownership of Stockwater Claims. Ex. C). Between 1870 and 1904, the
Seidensticker family was the only family running livestock in the Cottonwood Creek
area. {Seid. Dep. at 33).

I the 1870s. the land surrounding Cottonwood Creek was nearly all public
domain — open range, largely unfenced and available for use and homesteading by the
public. (Mem. in Support of Objector BLM’s Mot. for Surnmary J. at 7-8); (Seid. Dep. at
29-31). Like many other early stockmen, J.C, Seidensticker angmented his small. private
land holding with free grazing on the public domain. As was the custom, the
Seidensticker livestock were turned out to graze on nearby public demain and to drnink
from the known water sources located on it. (Seid. Dep. at 29) As Sy explained. “That
was the days of open range. Why own something when vou had it out there to use?”
(Mem. in Support of Objector BLM s Mot. for Summary I. at 7} (quoting Seid. Dep. at
15-16). “Your cattle just scattered evervplace . .. where they had feed and water.” with
“when vou brought them in for winter.” (Serd. Dep. at

evervone s cattle being sorted out

29).

Cotromiood Creek is a smail. intermifient stream that commences on or near Section 26 in
T35, R7W. then flows southeasterly across private and public land in sections 26. 36. and 6 1o 1is canfiuence
with the Jefferson River, The Easr Fork Steels Pass Spring is a natural spring that rises in the SWVi of Section
T4, T25, R7W. and flows into the East Fork Steels Pass Creek. which is tributary fo the main stem of Steels
Pass Creek in the NW'i of Section {4, which is tributary to Hells Canyon Creek. which flows southeasterly to

&
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Sytestified that without fences to contral diem. his grandfather's stock erazed

from thenr home range near Cottonss ood Creek clear to “the bar™ hizh in what s now the

Decrlodae Nationa] Forest tSeid. Dep,at 301 and thal as anticipaed. they watered trom
the natural sourees on the range. including Cottonwood Creck and the Fast Fork Stecls
Pass Spring. (Seid. Dep. at 700 Sy testified that the livestock had alwavs depended on
water from these sources to Hve. and that the Seidenstickers would huve gone to court to
protect their right to use them, (Seid. Dep. at 106).

Over time. J.C. Seidensticker and his successors-in-interest acquired more land
and land leases, gradually increasing the size of their privaie land base. {Seid. Dep. at
17).° They continued, however, to use public grazing lands and the water thereon to
augment their growing livestock operation. In the 1960s, the Seidenstickers purchased
Sections 25 and 13, adjacent to Section 14, from the Reids. Subsequently, they entered
into cooperative agreements with the United States to erect a fence between the private
and public land in Section 14, to develop the East Fork Steels Pass Spring. and to install
stock tanks on both the public and private sides of the fence. {Seid. Dep. at 57-61).

For over a century. J.C. Seidensticker and his successors-in-interest continued to
use the waters of Cottonwood Creek and the East Fork Steels Pass Spring for the benefit
of their livestock grazing on public and private lands. and no one (including the United
States) ever challenged their right to do so. in court or otherwise.

The United States does not seriously dispute any of these facts. The BLM

its L‘onﬂqence with the Jeflerson River,

Other deeds indicale that J.C. Seidensticker acquired additional fands in the Cotronwood
Creek area well betore passage of the Taylor Grazing Act. tn November 1889, 1.C. Seidensticker purchased
fand in Sections 20 and 21 In 1896, he purchased land in Section 20 T3S, R6W. In 1901, he purchased iand
in Section 34, TIS. RIW. In October 1901, he purchased land in Section 32. T3S, R6W., In April 1903, he
purchased land tn Section 3. T3S, R6W. In 1904, he purchased fand in Section 27. T35, R6W, In 1905, he
purchased from the Northern Pacific Raflway land in Sections 9 and 17. T3S, R6W. Only Section 9 of the
foregoing parcels is included within the place of use for claim 41G-W-197167-00. Claimant’s Mot. for
Summary J. Regarding Ownership of Stockwater Claims. Ex. D-J (May 20. 1994}

7
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POCOLTZCS Tl Priveto PYRESeenion 200 128 R7W and the No- o Section 6. 135 ReW

(ihe enly place of use corently administered b the BEA) were part of the public domain
and Tentirely open e with no ferces.” Vet i Support of Objecior BEA s Mot fur
Sy Loat 8y ceiting to Seid. Dep.at 26-2700 In 1934 Seetion 26 and the NL2 ol
Section 6 were withdrawn from the public domain pursuant o the Tavlor Grazing Act
and related executive arders. By 1939 the newly created General Land Office and
Grazing Service (precursors to BLLM) classified, administered. and managed the land for
grazing in conjunction with the State of Montana. Although the Seidensticker Ranch
continued to graze its livestock in Sections 6 and 26 after 1934 and 1939. the grazing was
subject to the terms and conditions of federal permits.

The USFES concedes that prior to 1907, “many small ranchers commonly used the
range and water of Section 14 (including the East Fork of Steels Pass Spring} without
restriction for their livestock running at large on the public domain.” (United States’
Mot. for Summary J. and Br. in Support at 10). A notation in USFS official records. in
fact. recorded the agency’s belief that J.C. Seidensticker first established himself in the
area in 1876 and was issued one of the first permits to eraze on Section 14. (United
States” Mot. for Summary I, and Br. in Support. at Ex. B). The Court takes judicial

notice ol the fact that Section 4 was not withdrawn from the public domain and reserved

as part of the Helena Forest Reserve unti] the Presidential Prociamation of April 12,
1906. or consolidated into the Deerlodge National Forest until the Executive Order of
July 11908, In 1907, acting under the broad authority of the Organic Act of 1897, the
UISES began regulating Section 14 as part of the national forest svstem and issuing
permits to graze. After 1907, the Seidensticker Ranch continued to graze its livestock on
its custemary range in Section 14, but the grazing thereatier was subject to the terms and

conaitions of a USFS grezing permit.

3




A Validity ander Montana Law

[ eurly Montana, an enlorceable water right ssas acquired simply oy taking

possession of water on the peblic domain and putting it 1o beneticial use, with st in

time berne frstin right,” The customs of the carly swaer users in their appropriation of

water rights. cipened into well-recognized rules. known as the prior appropriation

doctrine. which were subsequently adopted by Montana's early settlers and vltimately

given the force of law by Congress. the Montana legislature. the United States Supreme

Court. and the Montana Supreme Court. Mertler v. Ames Realrny Co. (1921}, 61 Mont.

152, 170-71. 201 P. 702. 707-08."

In 1900, the Montana Supreme Court described the historic “use™ method of

appropriating water rights as follows:

We recognize the doctrine that right to the use of water . . . is a possessory
one, that may be obtained by actual appropriation and diversion. perfected
by application of the water so appropriated to a beneficial use then present
or contemplated, and made before appropriation and use by another.

Toohey v. Campbell (1900). 24 Mont. 13. 17. 60 P. 396, 397. It remained a viable method

of appropriation in the unadjudicated streams of Mentana until July 1. 1973, when

procedures set forth in the Montana Water Use Act superceded all prior methods of

appropriation.
The United States cites to Sv's deposition testimony that “there was no mention of

water rights whatsoever. . . didn't think about those things in those davs.” as proof that

Sy's grandlather's facked the intent necessary to appropriate the waier rights, (BLM

Resp. to Claimant’s Mot. for Summary 1. on Claim Number $41G-W-197167. at &). The

i See cases cited in the Couwrt’s ()pmmn i Water Cawrt Case 40C-A (Fune 29, 2063), n. 7.
-4
See. e g, Mont. Const. art [1F, § 15 (18895 Act of March 3. 1877, 43 L' S Co8321 Actof | ul_\' 9. 1870,
30LS.C§ 532 (amending Act of July 26, 18663 .-“\CT oﬁuf_\' 26,1866, 43 ULS.C §661; Q“I\ \ font. Laws 130: &

737-38. 1879 Mont. Laws 32: Ch, 34, $8 11, 12,1872 Mont. Cod. Stat.; $§2. & 9, ]869 870 Mont, Laws: and cases cited

in fir. 3, supra.




LSOy wis actually worespunse o Attorney Meblved's questions aboutwhether enher
of the agencies had ever old Sy that they wore claimime ownership of either of these
water rghts. (Seid. Dep.at 65 wnd 1061 Construing Sys response as a rellection of hiy
grandiather’s intent about the Seidensticker Runch's prims facle water right ¢lains s
highlyvspeculative. Speculative. fancitul. conclusory. gauzy. or even suspicions
statements are insufficient (o raise the genuine issue of fact needed by o purly 1o oppose 2
motion for summary judgment. Sprunk v. First Bank Svs. (1992), 232 Mont. 463, 4606-
67. 830 P.2d 103. 105; Chevenne W. Bank v. Young (1978). 179 Mont. 492, 497. 587
P.2d 401, 404.

1. Validity of Direct Instream Stockwater Rights

[n the BLM Objections te Master’s Report, the United States asserted that:

The Montana Supreme Court’s conciusion in Bean Lake that appropriation
of water for recreation and stockwatering was “not theretofore recognized
under [Montana] law™ is well grounded in prior decisions of the Court,
which repeatedly have held that prior to the enactment of a statute
prescribing the method of appropriating in 1885, “the essential elements of
an appropriation were a completed ditch and the application of water
through it to a beneficial use.”

BILM Objection to Master’s Report, at 7 (March 16. 1995} (bolding added) (citing /n rhe
Matrer of the Adjudication of the Dearborn Drainage Area (1988). 234 Mont. 331. 343-
44,766 P.2d 228, 235-36 ("Bean Lake ). The United States also argues that “Other
states have also long required an actual diversion Lo support an appropriation.” BLM
Objection to Master’s Report. at 7 fn. 4,

In /17 the Matter of the Adjudication of the Missouri River Drainage Area. 2002

MT 216. 311 Mont. 327. 35 P.3d 396 (Bean Lake I]). the Montana Supreme Court
revisited and overruled some of the earlier conclusions \ Bean Lake [ as follows:

[Wle overrule the Bean Lake conclusion that Montana. prior to 1973, did
not recognize fish. wildlife and recreation appropriations of water, whether

10
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diversionary or non-diversionuary . We hold that Montina awe | recogimzcd

fsh. wildlife and recreation uses as beneficial and that vabid inswream and

mlake approprivtions ol water existed in Montana priov o 1973 where the
mtended benelicial use did not require diverston. ard when the facts dand
circtmstiances indicate that notice of the appropriator’s ntent had been
SIven.

Been Leake 1119307 1o re-visiting the validiey of pre-1973 instream fish. wildlife. and

recreation claims. the Court also looked specifically at Montana's “legendary history of

cattle and sheep ranching™ and found that:

No doubt Mentana's stockgrowers would be surprised to learn. as the
dissent suggests, that Montana law would not have recognized a right (o
water stock directly from a stream, lake, pond or slough without a man-
made diversion. . . .

The fact that there are no Montana decisions establishing such an
instream right merely reflects the fact that that issue was not litigated, not
that such a right was bevond the pale of Montana prior appropriation
doctrine. . . . Given our history, there is every reascn to believe that had the
issue arisen, Montana would have followed the lead of Nevada and held
that no ditch, dam. reservoir or other artificial means was necessary for
watering cattle. If there must be a diversion with intent to apply water (o a
beneficial use, then 'the drinking by cattle constitutes a diversion, [and] the
necessary intent must be that of the cattle.’

TR T

Given Montana's long histery of beneficially using water for purposes of
agriculture. mining. cattle and sheep ranching. logging. raifroading. fishing
and recreation. we . .. hold that the doctrine of prior appropriation
does not require a physical diversion of water where no diversion is
necessary to put the water to a beneficial use. Thus instream/inlake
appropriations of water for beneficial uses may be vahd when the
purpose (e.g. stock-watering, fish, wildlife and recreation) does not

require a diversion.

Bean Leke IT1 €823, 26. 36 (bolding added) (citations omitted).

’ Interestingly. in its Amicus Curiae Brief to the Montana Supreme Court in Bean Loke /1. the Uinited
Stares. takes the exact opposite of its position in Case 41G-190 (set forth at the top of the page). and states;
the decisions of this Court do not held that a diversion is an absolute prerequisite for all vatid
appropriations of warer. Indeed, the courts of Montana and other western states have long
recognized the validity of appropriations that do not involve a diversion where no diversion is
necessary to achieve the intended beneficial use and the requirements of nofice and intent are satisfied,
Br. of Amicus Curiae Untied States. Beas Lake 71/ at 17 (Dec. 2000) (holding added).

11



Approprivin
clearlo awell-catabished and wide-spread custany on the oper runges of the unreserved
public domany in Montana in the 18705, To hold that Montana by did non recognize the
validity of such direet stockwater rights prior to July 1. 19730 would be contrary e both
Montana history and the Montana Supreme Court’s explicit recognition ol such rights.

Accordingly. this Court finds and concludes that because the stockwatering in this
case did not require a physical (man-made) diversion in order fo put the water (o
heneficial use. and because the facts and circumstances (plain view and custom) indicafe

that notice of the appropriator’s intent was given, the instream stockwater claims in this

e I T e e e

case were not invalidated by the lack of a physical diversion.

2. Exclusive Use. Dominion. and Control Over Water

The United States aiso contends that in order to appropriate a valid water right in
Montana prior to July 1. 1973, an appropriator was required to maintain exclusive use,
dominion, and control over the claimed water source. The United States bases this

argument on statements made by the Montana Supreme Court in Jones v. Hanson (1958),

133 Mont. 115,320 P.2d 1007.

The Jones case does not stand for the proposition asserted by the United States.
The language in Jones. cited by the United States. stands onlv for the proposition that
proof of exclusive use. daminion. and control of a water source was required when an
appropriator claimed the exclusive use of an entire water source. or claimed a water right
by prescription. Jones. 135 Mont. at [19. 123.°

The Montana Supreme Court set forth the controling rule in Bullerdick v

Hermsmerer:

For a more in depth discussion of this issue, see the Court’s Opinion in Water Court Case 0E-A {June

17



The use of the waters inthe sireams in this state is declared by the
Constitution to he g public use. 1Constinion, Avtc HI see T3 Such heing

the case. every citizen his o right o divert and use them so fong as he does

notinirinze upon the richis of some other citizen who has wequired u prior

right by appropriction. Fach ¢itizen may divert und use them without et or
hindrance when no prior right prevenis. When his necessary use ceases. he
must restore them to the channel of the stream, whereupon they may be

used by anv other person who needs them.
32 Mont 5410554255081 PL334 (1905). In St Onge v. Blakelv. the Montana Supreme

Court retterated that

[Two parties may at the same time be in possession of water from a creek
and neither held adverse to the other; cach may justy claim the right to use
the water he is using. without affecting the rights of the other, and
therefore, in order to constitute adverse possession of water, the burden is
upon the claimant to show that his use of water deprived the prior
appropriators of water at times when such prior appropriators actually
needed the water . . . . and therefore proof merely that the claimant used
water and clammed the right to use it is no proof whatever of adverse use.

76 Mont. 1, 16. 245 P, 532 (1926} (citations omitted).

More recently, in Bean Lake [/]. the Montana Supreme Court recognized the
existence of pre-July 1. 1973 instream recreation. fish and wildiife appropriations. In
domg so. it did not include “exclusive use™ as an essential element in the appropriation of
a valid pre-July 1. 1973 water right in Montana. Beair Lake 171 2002 MT at 4920, 22, 23,
and 37, Indeed. it would be a rare occasion for an instream appropriator to ever exercise
the “exclusive use. dominion. and control™ of a water source.

Accordingly. the Court tinds as a matter of law that prior to July 1. 1973,
appropriators hke J.C. Seidensticker did nor have to exercise exclusive use. dominion.

and control over a water source in order to appropriate a direct instream stockywater right

for private livestock use.

ki ERE (b

29, 2005). which analysis is incarporated herein.




30 vherest B or Chatent o Putemt” Land

Fhe United States further contends that onhy those settlers wlio were n possession

of the public domain with the boma Hde intention o acquirme tde Do the Unted States
had such title ws would support avalid water rights Tt buses this areament primarily on
statements and holdimes by the Montana Supreme Court in Hood v Loveney (189750 20
Mont. 273,30 P 794 MeDonald v, Lannen (18971019 Mont, 7847 P 648 and Gileresr
v Bowenr (1833).93 Mont, 44, 24 P.2d 141,

The McDonald and Gilerest holdings. however. do not stand for the proposition
that “possession with the intent (o patent™ the place of use was necessarily required in
order to appropriate a valid water right in Montana. Thev simply hold that a squatter on
the public domain with only inchoate title to the land could. under narrow circumstances.
appropriate and verbally transfer water rights appurtenant to his irrigated land.

The water rights claimed in the three cited cases were all appropriated for the
irrigation of agricultural lands at a time when Montana statute provided:

That all persons. who claim. own, or hold a possessory right or title to any
land. or parce! of land, within the boundary of Montana Territory. as
defined in the organic act of this Territory, when those claims are on the
bank. margin. or neighborhood of any stream. water, creek. or river for the
purpose of irrigation and making said claim available to the full extent of
the soil for agricuitural purposes.

Section 1. 1863 Bannack Stat. 367, Accordingly. the Court in AfeDonald. held that a
bona fide squatter {possessor) on the unsurveved public lands of the United States. wha
had not vet taken the land to patent. had the right to appropriate and transier appurtenant

irrigation water rights. 19 Mont. at 86. The Court applied the McDoiiald holding in

Wood and Gilcresr. where it reiterated that;

This cowrt has long been committed to the holding. i effect. that . . . any
person who occupies land, fences and improves it with the bona fide
intention of acquiring title from the United States at some time, has such

14




e s sl support o owater appropriation -- in commeon parlaee. o

Tsualler's right” undh that such avater vizht s he orally conveved

with his right b1 the ford o held.

Cotleresr U Nont al 32,
The controlling rule reparding the appropriation of water rights on ihe public
domain iy Montana was set forth in Smith v Denniff. which held that:

HJegal title to the land upon which a water right acquired by appropriation
made on the public domain is used or intended to be used in no wise affects
the appropriator's title to the water right, for the bona fide intention which is
required of an appropriator to apply the water to some useful purpose may
comprehend a use upon lands and possessicns other than those of the
appropriator, or a use for purposes other than those for which the right was
originally appropriated. Section 1882 of the Civil Code.

24 Mont. 20, 29, 60 P. 398, 401 (1900) (citations omitted}. Similarly. in Bailev v,

Tintinger, the Montana Supreme Court clarified that:

While the Act of 1870 .. . sought to limit the right to appropriate water for
tirigation to persons or corporations owning or in possession of agricultural
lands, the provision was omitted advisedly from the Codes of 1895 and
1907, and it has since been held that the appropriator need not be either an
owner or in possession of [and in order to make a valid appropriation for
irrigation purposes.

75. 5827

A
LA
T

45 Mont. 154, 175,122 P,
Wells A Hutchins explained the rule in Montana as follows:

The Montana rule does not require fee simple title in the appropriator to
land to be irrigated under his right. Tt does apparently contemplate that if

Secalse Pepariment of Stare fandsv, Penibone (19851216 Mont 361, 702 P.2d 948 (validating
stockwarter rights appropriated by lessees an and for use on school trust land. even though ownership acerued to Statel: 57
Conge v, Blokel (1926). 70 Mont. 116, 243 P332 ifinding that right 1o use water may be owned withowt regard 1 title to
land upon which the water is used i Sovve v Jolmson (1903), 33 Mont. 13,81 P. 389 (recognizing validity of water rights
apprepriated on public domain for use on schoof trust fand. even though appropriatar did nat awn or intend to patent place
of usey: Bulferdick v. Mermymeyer (1903132 Mont. 341, 81 P. 334 (recognizing validity of water right appropriated to
irrigate land appropriator merely occupied on public domain): Havs v Buzard (1904). 31 Mant. 74. 82, 77 P. 423
(recognizing validity of water right appropriated for use on land rented by appropriator): and Tooher v Campheli (19001,
24 Mont, 13, 17-18. 60 P. 394 (denying claimant full amount of his claim. not because he was not in possession of or did
not intend to patent place of use, but because he could not have intended to appropriate irrigation water for fand Le
acquired by Act passed five vears after his claimed irvigation appropriation),

15
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the approprizior does not owen the fand he Intends o hrigate. ut leis
ightiul possession - that 5. 0 Possessony inlerest = Is necessary 1o s
avquisition of o valid water right. This requirement is satstied byl fut
ety and settenent on public lands o abona fide mtent to acguire atle to
hoth land and water, or by one holding lunds under contract for its
purchase. Also acceptable is rightful possession of fand under w comract
with the owner the nature ol which does not appear i the record,

I Wells A Hutchins. Warer Rights Lavws in the Nineteen Western States. al 203-64 (1971
(citations omirted).

Nor did Montana law ever require an appropriator to own an mterest or an
casement in the land where the water right was appropriated. An appropriator was
simply precluded from appropriating or exercising a water right in trespass. See Connolly
v, Harrel (1936), 102 Mont. 295, 299, 37 P.2d 781, 782: Warren v. Senecal (1924), 71
Mont. 210, 220, 228 P. 71. 74-75. Though the Court in Smith stated that, “[o]ne may not
acquire a water right on the land of another without acquiring an easement in such land.”
it subsequently clarified that while it was necessary for an appropriator to acquire an
express or implied grant to appropriate on, or conduct water across the private land of

another, appropriators already had “by statutory grant, the privilege of appropriating [and

22. 25 (emphasis added).

conducting] water upon the public domain.” Smith. 24 Mont. at 22, 23

The Montana Supreme Court reiterated this distinction in Prentice v. MeKay.

where it found that;

The United States and the state of Montana have recognized the right of an
individual to acquire the use of water by appropriation: but neither has
authorized. nor. indeed. could authorize. one person to go upon the private
property of another for the purpose of making an appropriation. except by
condemnation proceedings. The general government has merely
authorized the prospective appropriator to go upon the public domain
for the purpose of making his appropriation.

38 Mont, 114. 117. 98 P. 1081, 1083 (1909) (bolding added) (citations omitted).
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[ Copmnodiv v Harredthe NMonlane Suprente Court res lewed Presios v MeRay
Pother coases ansd found that 1 each case. “thie person chomimng the water rizhit wa

R

Allempiing 1o assert the right. as against the owiner of tie land onwhich he had commitied

trespass. cither i an attempt (o iniliate the right or o chntinue the exercise thereof.” 102

Mont at 299, Therelore. the Supreme Court Hinited the general expressions found
those decisions to cases of trespass and upheld the validity of an irrigation water right
appropriated pursuant to a verbal license to use another’s point of diversion and ditch,
even though that permission was subsequently revoked. 102 Mont. at 301
Accordingly. this Court concludes that because J.C. Seidensticker was occupying

the public domain with the consent of the federal government in 1870, he was not in
trespass. and he was not precluded from appropriating these stockwater rights under
Montana faw. The fact that he did not necessarily intend to acquire title to all of the

public domain on which his livestock grazed neither precluded nor invalidated his water

rights under Montana law.

B. Ownership of the Water Right
The United States contends that even if these stockwater claims are valid water
rights under Montana law. they could not be owned by the Claimant. because under
Water Right Claim Examination Rules 4.IT and HI. and the rule set forth in Castillo v
Kunpemann (19823, 197 Mont. 190, 612 P.2d 1019, the water rights became appurtenant
to federal land. The Water Master disagreed and concluded that “the water right]s]
appropriated became the property of claimant’s predecessors rather than an appurtenance

to the public domain as urged by the United States.” and that “the water right - used for

the beneflt of claimant’s privately owned lands — is appurtenant to claimant’s privately

owned lands.” (Master's Mem. on Cross-Mot, for Summary . at 20 & 22.) The Master

WAas CoIrect,




Priorto 1975, awater Héiﬂ_ appropriated on the public domain in accordance with
Nontnad faw or costont ceneraflv v ested inthe appropriator. Osies Lovesiock Co v
Werren 0193650 103 Mont 284 2900 62 P.2d 206, 2049; 51 Onwe. 76 Manl. al 181 Smiidi,
24 Maontoar 26-270 When the right was fully perfected. that 1s.when there was @
diversion of the water and its application to a beneficlal use. 1t thercupon became o
property right of which the owner could onhy be divested 1n some legal manner.” Osnes
Livesiock C'o. 103 Mont. at 294, See also Smith. 24 Mont. at 26-27.

Once perfected. the water right included “an incorporeal hereditament . . . the right
to have the water flow in the stream, without diminution or deterioration, to the head of
the ditch or place of diversion, — an easement in the stream . . . an easement nof attached
to land, and therefore akin to an easement in gross at the common law.” which may or
may not become an easement annexed or attached to particular land. Smirh, 24 Mont. at
25, 27 (emphasis added).

The general statutory rule in Montana is that. “*[a] thing is deemed to be incidental
or appurtenant to land when it is by right used with the land for its benefit.”™ and “the
transfer of a thing transfers also all its incidents. uniess expressly excepted.”™ Thus. the
Montana Supreme Court has held that, “a water right acquired by appropriation and nsed
Jor a beneficial and necessary purpose in connection with « given (ract of land. 1s an
appurtenance thereto. and as such passes with the convevance of the land. unless
expressly reserved from the grant.”™ Yellowsrone Fallev Co. v, dssoc. Mrg. hvestors
(1930), 88 Mont. 73, 81-82. 295 P. 255, 238 (quoting Lensing v, Dav & Hansen Securiny

Co. (1923). 67 Mont, 382, 384, 2153 P.2d 999, 1000). See also Castillo. 197 Mont. at 196,

§ e s , L e . - § -
Section 70-13-105. MCA (initally enacted as §1078. Civ, C. Mont, ¢ 18951, See, o g, Casiillo
Kunnemann (18821, 197 NMant, 190, 201-02. 642 P.2d 1019,
q
i Section 70-1-520, MCA tinitially enacted as §1491, Civ. C. Mont. (1895Y). See. e g.. Lincolp v, Pieper

(19900, 245 Mont 120 15, 798 P.2d 132, 134-331 Selnvend v Jones (19730, 163 Mont, 41, 44-43, 315 P.2d 89, 91 Fucker v

Jones (18881, § Maont. 225, 231-32, 19 P, 571, §73-74.
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Phe mere use of wwaer right by the approprior on ind aded iy another.

howveever: does not necessarily ke the wearer righs apnurtenat to that fand. The Courl

S Dy explained that “an casement. o he appurtenant toa pareel of Tund.

must be attached 1o the dominant estate .. [and| |1t can become fegalls attached only be

unily of titte n the same person w both the dominant estate and the easement claimed.”

St/ 24 Mont. at 27-28.

Section 1078 ... may not be interpreted to mean that a water right acquired
by prior appropriation by one who has only possessory title to the land,
although with the intent at the time to use the water upon such land. shall.
by the mere act of using it as intended, become inseparably attached as an
appurtenance, and the appropriator thereby lose his water right. Such an
interpretation would not only violate recognized custom and legal
principles, but would render inoperative the provisions of Section 1882 of
the Civil Code.'”

The common-law rule that an easement acquired by a tenant as an
appurtenance to the land inures to the benefit of the landiord upon the
expiry of the tenancy is . . . inapplicable to cases arising under the statutes

in respect of prior appropriation of water rights,

Smith, Mont. at 30 (citations omitted).'’ Without unity of title, a water right ceuld not
attach as appurtenant to land titled in another. until: (1) the appropriator obtained title to

the land: (2) conveyed the water right to the owner of the land: or (3) the facts and

circumsstances indicated that the appropriator intended to make the right appurtenant to

IX . ) .. -
A degal appropriatar may change the place of its use. and may use the water for other purposes than ihat

fur which it was originally appropriated. § 1882 Civ. C. Mont. (1805,
A California Cowrt of Appeals came to the same conclusion with respect 1o a substantially simiiar
statute in Calitornia;
[AJppeliant is mistaken in his claim that. under said section 662 of the Civit Code, the mere use of
water with fand for its bene{lt makes the water appurtenant to said land. The section provides that "a
thing is deemed to be incidental or appurtenant to land when it is by righr used with the land for its
benefit™ .. . It would be subversive of the constitutional privilege of property ownership to hold that a
person may withont righe use upon his land water belonging to another and by such use make it
appurtenant to his land. Mantfestly. the use must coexist with the ownership of the water right to make

it appurtenant to his Jand.
Ciause v, Pacific Gas & Eleciwie Coo(Call App. 19233, 212 P 922, 928 (enmphasis in the original),

19




the Tand, -

Phe Ulinited Suwtes prosented no ovidenoe even suggesting that 1O Seidensticker
conveved the water rights 1o the Umited States or mtended to muake the water vights
appurtenant o the public domain, Accordinalyv. the Master correcthy concluded that.
although the stockwater was benelicially used on part on the public domain. ttle 1o the
water rights vested in LC. Seidensticker. and did not become appurienant to the public
domain.

The United States argues that the McDonald line of cases (supra at p. 15)
impliedly overruled the Smirh “unity of title™ rule. However, whether the water rights
were actually appurtenant to the land was not a factual 1ssue in those cases and was never
discussed. Like the Court in Smith, the Court in McDonald merely recognized that an
appropriator on the public domain was not required to own the place of use in order to
appropriate a valid water right, Himited the Barkley v, Tieleke, 2 Mont. 59 (1874) rule of
abandonment upon transfer. and held that in certain narrowly defined circumstances, a
settler with inchoate title to land could verbally transfer the land and water rights used in
connection with the land.

The issues of whether or when a stockvater right becomes appurtenant to
particular land has rarely been addressed by American courts. However. an early New
Mexico Supreme Court decision found that stockwater rights appropriated on the public
domain were held m gross by the appropriator. In Firse Stare Bank of Alamogordo v
MceNew., 269 P36 (N M., 1928). the New Mexico Supreme Court considered whether a
stockwater right that was purchased for the purpose of watering livestock grazing on the

public domain attached and became appurtenant to the public grazing land and

1.\ B . o ' . .

- Whether a water right becamies appurtenant to and transfers with particular land in Montana are
matters of intent and questions of fact. The one asserting ownership by appurtenancy has the burden of proving that it is
appurtenant. Smifr/r. 24 Maont, at 29, See also | Wells A Hutchins, Haer Rights Laves in the Nineteen 1 esiern Srates. at

20
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ranslerred

[he Court concloded that, bt Tor the

Fro o subseguent purchaser of the limd wnder the Stock Raising Homestend Act

Cact thin MeNew merely held possessory e o the

arazing lund. the water rizht would be deemied appurtenant o the grazing fand:

PW arer for stack-raising. as well as for irvlgation. may become incident w
the beneficial use of land . The [frieation] water right is considered
incident or appurtenant o the land irrigated. because that 15 the use Lo
which it is applied and for which appropriated. For the same reason. it
should be deemed incident to the land on which W.H. McNew's cattle

grazed,

269 P.at 60 {citations omitted). Because McNew held only a possessory interest in the

public grazing land, however. and not fee title. the New Mexico Court concluded that the

water right was held in gross and only temporarily used on the public domain.

Consequently, the water right did not become appurtenant to the grazing land, and the

subsequent purchaser took title to the land under the Stock Raising Homestead Act

subject to McNew s personal water right and conveyance system. Id. at 62-63. The

Court explained that:

I

In the case of a transfer by one having a unity of interest in the water and
the land. there are certain reasons of necessity which may be invoked to
sustain the inference that it was intended to transfer the water right with the
possession [or title to] the land. and which are not so cogent when we come
to consider the rights of the homestead entryman by virtue of his entry

alone.

One of the reasons which impels the courts to favor the presumption
that the erantor intended the so-called appurtenances to go with the land is
that the continuance of the previous use is indispensable to the {uture
enjovment of the estate granted. in the condition it was when transferred.
and that. the grantee having paid a valuable consideration for the transfer.
such continued use must have been within the contemplation of the parties.

P T

458-59 (1971}
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Sirmidari e Montana Supreme Court fus observed Uit 7[t/he reason s vty
piss s parcel of the principal thing. althouph not nwned in e deed. s hecause they are
JICCENNCH T the vise andd crjovinenl of the ff;f}'?g ;{ﬁ‘um‘m". and becattse puz'li-\,‘h REIERN e

supposed 1o intend 10 make these grants beneficiad wid useful.”™ Dannedl v Hemphirevs

(187201 Mont. 518,332 (emphasis in originaly, In Tocker v Jones. the Montana

supreme Court further explaimed:

(1t is a rule. in accordance with natural justice and reason, that. where one
sells a house or a farm, every right will pass to the purchaser which is
necessary to the complete use and enjoyment of the property conveyed.
unless expressly reserved. . . . [W]here, by destination a right of way
attaches to and in favor of a certain house, farm, ranch, or plantation. or a
certain right of drainage exists in favor of a farm. or the use of a certain
ditch and water for the irrigating of a farm, they will pass by the deed, even
without the use of the word “appurtenance’™ for the acquisition of the
easement or servitude was intended for the benefit of the estate, and by
destination is to be considered as incidental to the use of and as a part and

parcel of the realty.

& Mont. 225, 231. 19 P. 871. 573 (1888) {emphasis added}.

Today, as in earlier times, a supply of water is as indispensable fo a livestock
operation as it is to an irrigated farm. a sluice box. or a mill propelled by water power.
Without such a supply. neither cattle ranch por farm. mining claim nor miil. could long
survive. The Montana Supreme Court has acknowledged that access to federal range
(grazing lease or permit) benefits and increases the value of deeded base holding
conjunction with the federal range. arson v. Barnard (1970). 135 Mont. 75. §0. 469
P.2d 339, Similarly. this Court acknowledges that the ownership of water rights
appropriated from sources on those federal range lands also benefits and increases the
value of the deeded hase holdings used in conjunction with the federal range.

Accordingly. this Court agrees with the Water Master that “the water right[s]

appropriated became the property of claimant’s predecessors rather than an appurtenance

27
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Lo e public domain us wroed by the Untted States.” and tha e sater e
the bene e of claimeanUs private)y ownred lands - is appurtenant to claimant’s privately
ovsned lands

No Genuine fssues of Material Fac

[he USES also argues that four “unopposed facts” presented in its Motion for
Sununary Judgment raised genuine issues of material fact regarding the appurtenancy of
these stockwater rights 1o Claimant™s private lands.

The USFS contends that the Claimant failed its own appurtenancy test. because
the tacts establish that the Claimant’s predecessors-in-interest did not own the sections
of land adjacent to Section 14. “to which the Water Master finds claim No. 41G-W-
197162 appurtenant,” until the 1960s. The Claimant dbes not dispute that its
predecessors did not acquire the land adjacent to Section 14 until the 1960s. However,
the Master concluded that “the water right — used for the benefit of claimants privately
owned lands — is appurtenant to claimant’s privately owned lands™ — not merely the land
it currently owns adjacent to section 14, (Master’s Report at 21-22) {emphasis added)
Claim 41G-W197162-00 is based on the Seidensticker Ranch’s historical use of the East
Fork Steels Pass Spring for its own livestock operation (Seid. Dep. at 64) —not on the
Reids” use of the same spring for their livestock operation. The USFS does not seriously
contest that J.C. Seidensticker began acquiring land and appropriating water rights on the
public domain for his livestock operation in the mid-1870s. See. e.g. {United States’
Mat. for Summary I and Br. in Support at 16 & Ex, C),

The TUSES also contends that the fact that three other water sources are [ocated on

Seidensticker deeded pasture in close proximity to the East Fork Steels Pass Spring

shows that:
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e water fram Past Fork Steels Pass Spring was necded i the
SOl esl corner of section 14, not elsewhere. Based onthe three ather
springs oy ailable tor stock i the privateh ovned parts ol the pasture. and
the lact the water swas peeded in section T4 the Enited Stares asserts that
Claimuant does not need this Tourthy water source for use on privaie land in

the same pasture.
(UISES Replyv Broon Mot for Sum, Joat 12

The record does not support the USFS™s own speculative conclusions. The four
waler sources are in sections 14, 13, 22 and 23 (seemingly a fairly large pasture). and all
four springs run “so little water. that . .. you'd just find a few cows here and a few cows
there .. .. And actually if they were not developed. I mean it would be very difficult for
them to get enough water. © (Seid. Dep. at 69-70). Furthermore, “this corner of 14 was
the main cow trail. They all passed through the country right there, grazed through.”
(Seid. Dep. at 70).

The USFES also asserts that the Temporary Preliminary Decree abstract of claim
41G-W-197162 identified the “place of use™ as Section 14, TO2S, RO7W, which is
national forest land owned by the United States, and that the Claimant did not object to
the ciaim. It argues that “[t]his creates a fundamental problem with the Water Master’s
recommendations. While he concludes that the rights are appurtenant to Claimant’s
privately owned lands. as to claim No. 41G-W-197162 those privately owned lands are
not even identified as a part of the claim.”™ (USFS Ohj. to Master's Reportat [2).

There is no fundamental problem. The place of use identified on the abstract for
A1G-W-197162 is based on Water Right Claim Examination Rules +.11(2) and +.III(1).
which direct that:

For direct instream surface water stock use. the [egal fand description of the
[point of diversion] will be the same as the legal land description of the
Iplace of'use].




The place of wse for stock purposes will he tdentitiod and desorbhed by i

nearest reasonable and concise fepal and deseription. The fplace ol use] 15

the setuad place \\I re the ~tock diink the tuater.

od

While Rulos 4002y and 41101y desertbe the fewal land deseription to be assiznge
the point of diversion and place ol use for direct instream stockwater rights i this general
adjudication. they do not determine the land to which the water rights are appurtenant,
372 Yellowwstone Valley Co.. §8

41111

who owns the water rights, Pertibone. 216 Mont. al
Mont. at 80: Lensing. 67 Mont. at 384, [f this were otherwise, Rules 4.11(2) and

could effectively and unilaterally divest all appropriators of pre-1973 direct stockwater

rights appropriated on lands other than their own — a result which would be contrary 1o

both Constitutional and long-standing Montana law. (See e.g.. Osnes Livestock Co., 103

Mont. at 290; Sr. Onge, 76 Mont. at 18; and Smith, 24 Mont. at 26-27) Neither this

Court, nor the Montana Supreme Court. intended for such a divestiture to cccur when

these rules were proposed and approved in 1987,
Finally. the USFS objects that the Master’s statements about changing the “place

of use” for these claims to the Claimant’s privately owned lands, and that such a change

“is the subject of an administrative proceeding under § 85-2-402. MCA.” improperly

recognizes a right “dependant on a future act.” (USES Objection to Master's Report at

143, The Master. however. was not conditioning the recognition of this stock right on a

future event. but simply pointing out that any potential c/ignge in the place of use —1.e.

the place where the livestock drink — to some other location (for example. if practicable

to Claimant’s private lands through the use of an artificial diversion and convevance
svstem). would be subject 1o § 83-2-402. MCA. Such a petential future effort is not a

condition precedent to this Court’s recognition of the water right. Whether such a change

happens or not is immaterial to, and has no effect on, the issues presently before this

Court.

FFIHT AT




[he United States fuiled o present amy evidence that raised agenuine bssue of
matericl fact with respect to 1O Setdensiicher™s appropriation. perfection. and ovnership
ol these stockwater rights, or the subsequent transler of bis water rights w the carrent
Claimant. The unopposed facts raised by the USES in s Motion for Summiars fudgment
and other briefs. were cither immaterial 1o a decision on the issues. or merely speculative
conclusions dravwn by the USES. irself. To defeat o motion tor swmmary judgment. the
opposing party’s facts must he material and substantial and implications based on the
opposing party’s opinions are not enough. The presentation of factual issues in
conclusory fashion in briefs is not an appropriate means of epposing a motion for
summary judgment. See generally Westlake v. Osborne (1986), 220 Mont. 91, 713 P.2d
548.

Accordingly, this Court agrees with the Master that “the water right[s] — used for
the benefit of claimants privately owned lands — [are] appurtenant to claimant’s privately
owned lands™ and owned by the Claimant. However. in order to prevent confusion over
the relationship of Water Right Claim Examination Rules 1.III{45). 4.T1{2). and $.11I(1) to
the ownership of these water rights. this Court adds the following clarification remark {(or
similar language) to these direct stockwater rights:

THIS WATER RIGHT IS EITHER HELD IN GROSS BY THE CLAIMANT OR
[S APPURTENANT TO LAND OWNED BY THE CLAIMANT AND USED IN
CONJUNCTION WITH FEDERAL PUBLIC LAND.

C. No Conflict with Federal Law
The United States argues that even if these stockwater claims are valid under
Montana law. theyv cannot be decreed with a point of diversion or place of use legal
description on federal land. The United States asserts that if private parties are decreed
water rights on federal public lands. federal agencies will be unable to fulfill their

congressional mandate to administer the federal lands for multiple public use. It contends

7




Ul vl state fass ool it federad b federal s precmipls slate

Supremacy Clause ol the Unlted States Constition,

Fhe Dinited States made similar argumentts o Water Court Case 40E-A

case. tis Cowst tound as o matter of law that:

iy Lnder the

Cnbyowhen the federal government properly asserts its authority 1o control
the use of tederal property. and state law contlicts with that authority. does
federal authority preempt state law under the Supremacy Clause of the

United States Constitution. (Opinion in Water Cowrt Case 40k-A at 15)

Whether a federal action actually preempts state law in any single instance
depends upon the intent of Congress or the Execulive, as expressed in the
language of the Act or Order, its legislative or adminisirative history.
contemporary administrative and judicial decisions, the degree of conflict,
and the relation of purpoeses of the federal legislation or executive order teo
the state aims. (/d)

The Acts of 1866, 1870, and 1877 acknowledged and confirmed the right to
appropriate private stockwater rights in accordance with Montana custom
and law. {Order in Water Court Case 40E-A at 2.) See also Opinion at 15-
17.

By [those Acts], if not before, Congress “effected a severance of all waters
upon the public domain, not theretofore appropriated. from the land itself”
and “reserved [the waters] for the use of the public under the laws of the
states and territories.” (Opinion at 17 (citations omitted}).

In light of the fong history of congressional delerence (o state confrel over
the waters on federal public land. there is a presumption that state Taw will
control all non-reserved claims. which can be overcome only by evidence
of a cliear and exphicit exercise of federal authority to preempt state water

law. or by necessary implication. (/¢ at [8-207).

The Tavior Grazing Act did not explicitly amend or repeal the Acts of
1866, 1870, or 1877, or abandon Congress’ historical deference to state
control over the appropriation of water on unreserved federal lands. (/d. at
28)
FaR

Valid state based water rights appropriated prior to creation of a federal
reserved water right are not affected by the federal reservation. (/4. at 27)
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Fhis Court adopts the anadysis set forth in Case 400 snd ncorporates it herem
Brorelerence. With these principles nomind. the Cowt nest determines whether foderyl
liny prevents recognition of these private stockwater vizhts,

Ihe Tavior Grazine Actol 1934 and Clanm 1G-W-197167

As acknowledged by both the United States and Montana Supreme Courts, from
the time Congress opened the public domain to homesteading in 1862, if not before. il
acquiesced in the use of federal lands by the public for a multitude of purpoeses. including
the grazing of Hvestock. Growing “out of that custom of nearly a hundred years™ evolved
~an inplied license . . . that the public lands of the United States. especially those n
which the native grasses are adapted to the growth and fattening of domestic animals,
shall be free to the people who seek to use them where they are left open and unenclosed,
and no act of government ftorbids their use.” Buford v. Hounrz, 133 U.S. 320. 326, 10 S.
Ct. 305.307,33 L. Ed. 618, 620 (1890). See also Clenmions v. Gilletre (1905), 33 Mont.
321.326-27. 83 P. 879, 880.

Pursuant to that implied license. I.C. Seidensticker grazed his livestock on the
public domain betwween 1870-1873 and to 1934, and. while doing so. he appropriated
water from Cottonwood Creek and the East Fork Steels Pass Spring tor the use of his
livestock. Appropriated and pertected m accordance with Montana taw and custonm.
these stockwater rights vested in his name and were conveved to his successors in
interest.

Seidensticker's free and unregulated use of the public domain came to an end on
June 28. 1934, when Congress passed the Taylor Grazing Act to stop injury to the public

grazing lands by preventing overgrazing and soil deterioration: to provide for their

orderly use. improvement. and development: and to stabilize the livestock industry

lalal
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dependent upor the public riange, Act of June 2807953 43 15083

Lenieds Cowncil v Bebhin, 329108 728, 73301208 Co te1s 1819 46 Lobd 2d 705

TOU 200U Kiddd v United Swes Dep'tof Interior, Burecn of Land Mg 756 B2
THTOC 1AL (9th Cir, 1985y i ve KNadfel! Ranch fne 1 1994) 269 Mont. 117887 P.2d
2410 Atapproximately that tine, pursuant to the Tayior Grazing Actand related
executive orders.” Section 26 and the N2 of Section 6. where Cottomvood Creek is
located. were withdrawn from the public domain. and by 1939, the land was classilled for
grazing and managed and regulated by the newly created General Land Office and
Grazing Service (precursors to the BLM) in coordination with the State of Montana.
Federal regulation of the grazing land. however. did not divest the Seidensticker
Ranch of this stockwater right because the Taylor Grazing Act expressly provided that:

[N]othing in this Act shall be construed or administered in any way (o
diminish or impair any right to the possession and use of water for mining,
agriculture, manufacturing. or other purposes which has heretofore vested
or accrued under existing law validly affecting the public lands or which
may be hereinafter initiated or acquired and maintained in accordance with
such law.

43 U.S.C. § 315b (2000},
The Oreanic Act of 1897 and Claim 41G-W-197162-00

Section 1.4, where the Fast Fork Steels Pass Spring is located. was withdraywn
from the public domain by Presidential Proclamation on April 12, 1906. at which time it
became part of the Helena Forest Reserve, and was subsequently consolidated inte the
Deerlodge National Forest by Executive Order of July 1. 1908,

At the time Section 14 was withdrawn from the public domain and reserved. J.C.
Seidensticker had already appropriated. perfected. and maintained Claim 41G-W-

197162-00 in accordance with Montana law and custom. Any federal water rights

) See. e g Exec. Order No. 6910 (Nov. 20, 1934).
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mmplted]y created by the reservation i 1906, therelore, are junior and subject 1o thal priot

approprivtion. New Mexico, 438 TSt 098 Cadifornie v L Yriredd Stoes A5
GOD-65( appaert v Unied Sreges (197600 176 L0 T2 138 s e va S O jU(’)jAlJrN

Eolds 2d 823 Huner v, Uindred Stenes (90 Cir 1967 10 388 120 1480 1232-

Livestock Reservoir Act and Public Water Reserve No, 107

Although the Unirted States also cited the Livestock Reservoir Act of January 13.
1897 in support of its case. there is no evidence that either of these claims invoived a
livestock reservoir constructed pursuant to that Act. Similarly, Public Water Reserve
No. 107, also cited by the United States in support of its argument, was issued afier
Section 14 was withdrawn from the public domain for national forest purposes and is not
relevant to the issues in this case.

Therefore. none of the Federal Acts cited by the United States precluded or
preempted the appropriation of these stockwater rights on this federal land in 1870.
Appropriated, perfected, and maintained in accordance with existing Montana law, title to
the water rights vested in the appropriator. Only when state law directly conflicts with a
clear and explicit exercise of federal power, does federal power preempt state law under

the Supremacy Clause of the United States Constitution,

- The United States Supreme Court has held Dat even aficr the reservation of 2 national forest and
concommittal creation of federal reserved water rights. private stockwater rights could still be appropriated on national
{orest fands in accordance with state Taw:

While Congress intended the national forests to be put w a variety of uses. including
stockwatering. not incensistent with the two principal purposes of the forests. stackwatering was not
itsel a divect purpose of reserving the land. If stockwatering could nat take place an the Gila Naticnal
Forest. Congress’ purposes in reserving the land would not be defeated. Cangress. of course. did miend
1o secure favorable water flows. and one of the uses to which the enhanced water supply was intended
t0 be placed was probably stockwatering, But Congress intended the water supply from the Rio
Mimbres ta be allocated among private appropriators under state [aw. There is no indicafion in the
legislative histories of any of the forest Acts that Congress foresaw any need for the Forest Service to
aliocate water for stockwatering purposes, a task to which state law was well suited,

New Mexico. 438 LS. at 716-17 (emphasis added).




D. Department of State Lands v. Pettibone

Finalh s e Uindted States argues that the rationale and policies aticutated by the
Montana Supreme Courtin Depariment of Stare Lands v Pedibone. should apply to vest

ntle 1o these stockwater rights i the Uinited States,

in Water Court Case 40E-AL the United States made o similar argument. and this

Court found as a matter of law that;

The decision of Dep ' of State Lands v. Pettibone (1985), 216 Mont. 361,
702 P.2d 948 is applicable to waters appropriated on and for use on
Mentana school trust lands and is not applicable to the use of water on
federal public lands.

Order in Water Court Case 40E-A at 2. In its Opinion, this Court explained that:

Prior to 1973, a water right appropriated on the public domain in
accordance with Montana law or custom generally vested in the
appropriator. QOsnes Livesiock Co. v. Warren (1936), 103 Mont, 284, 290,
62 P.2d 206, 209; St. Onge, 76 Mont. at 18&; Smith v. Denniff (1900), 24
Mont. 20, 27, 60 P. 368, 400. “When the right was fully perfected, that is.
when there was a diversion of the water and its application to a beneficial
use. it thereupon became a property right of which the owner could only be
divested in some legal manner.” Oswes Livestock Co..103 Mont. at 294,
See also Smith, 24 Mont. at 27 (stating that a water right is “"a positive,
certain, and vested property right”™ of which the appropriator could not be
divested).

Unless and until the federal governmment reserves fand or water for
permanent federal purposes. or explicitly and clearly abandons its historical
deference to state control over the water resources within a state’s
houndaries . . this Court will not presume to do so through application of
the Pertibone decision.

Opinion at 13-14. The Court’s analvsis with respect (o this issue in Case 40E-A 15
incorporated herein by reference and adopted for purpoeses ol adjudicating claims 4 1G-
W-197162-00 and 41G-W-197162-00.

There is no genuine issue of material fact that at the time these stockwater rights

were appropriated in 1870, the land on which they were appropriated had not yet been
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o purposes of the public schoel trust wid svas sull pur of the wreserved
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public donum. Appropriated. porfected. and nainained inaccordance vath Cxlsbing
Montara e ntde to the water viohts vested i the appropriator,

e tiduciany principles applicable o private charitable trusts that the Montana
Supreme Court applied to the public school trust lands in Peribone do not- and should
not — apphy to the federal public lands in this case. While there may be changing policies
and priorities with respect to the management of federal lands and resourees. itis the
province of the federal government — not this Court — to effect those changes. [tis
notewarthy that on the most recent occasions when Congress enacted legislation
modifying its management policies for public lands and resources, it again chose not 1o
preempt state control over the water resources on federal public lands.”” The
Department of the Interior did not revise its regulations with respect to the appropriation
of water rights on federal range land until 1995 —more than a century after these two
stockwater rights were appropriated. This Court reiterates that unless the federal
government has explicitly and ¢learly abandoned its historical deference to state control
over the water resources on federal lands. this Court will not presume to do so through
application of the Deparument of Stare Lands v. Petribone. o

The United States has expressed concern that by decrecing water rights which
include federal lands of the United States within the listed points of diversion and/or

places of use. the decrees could be interpreted as granting incidental casements in federal

g See e.g. Federal Land Policy and Management Act of 1976, P.L 04279, Tide VI § 704y, 94 Siat.
2792: Multiple-Uise Sustained Yield Act of 1960, P.L. 86-317,§ 1. 74 Stat, 215 teodified at [6 US5.CL 88 S28-3500 New
Mexico. 438 ULS. 686 Sierra Cluh v, Han (D.C. 19811 639 F.2d 205,

o See. e.g. U nited Siares v Now Vexico 438 US. at 700: Cadifornia v Unired Surres. 438 U5, at 662-
53 Memorandum from Theodare B, Olson. Ass't Aty Gen., Dep't of Justice. to Carol E. Dinkins. Ass’t Att'v Gen.. Land
and Nat, Res. Div.. 6 Op, O.L.C. 328, 360 tJune 16, 19821 Solicitor's Op. —356914 (Supp. 111). 96 L.D. 211 (1988
Solicitor’s Op, —369 14 ({Supp.). 88 LD, 253, 256 (19811 Solicitor’s Op. —36914, 86 LD, 553, 392 (1979 George
Cameron Coggins et al.. The Law of Public Rangeland Managemenr I The Exieni and Distribuiion of Federal Power, 12

Enwtl, 1. 335584 (1982
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Land T avoid this interpretation. the Lnited States has reguested. i the alicrmutiv e, that

the water righty be amended o exclude any doserintion of lederal pubhic linds,

[he Montana Supreme Court has consistently distinenished benween neorporeds
water rghts, which are the subject ol this statew ide adjudication. and the corporeal (e
aucess) casements that may be used in conjunction with them. See Comolt. 102 Mont.
at 300 (finding that “water rights and ditch rights are separate and disiinet property
rights,” and that “one mav own a water right without a ditch right. or a ditch right without
a water right.”™)y; Smith, 24 Mont. at 24 (finding that water rights and easements of access
or convevance are distinct and discreet property rights). Generally. the Water Court does
not have jurisdiction to adjudicate the corporeal easements that may accompany a water
right. To alleviate the concern of the United States, however, the Court would consicer
adding clarification remarks to the abstracts of claims 41G-W-197162-00 and 41G-W-
197167-00, if the parties can agree on appropriate language.

E. Collateral Estoppel

As noted by Hamilton Ranches in its Metion for Summary Judgment, the general
ownership issue in this case was litigated by the United States to final judgment before
the Water Court in the Powder River Preliminary Decree in 1983, See Powder River
Claim File #3443 (Main Consolidation Filed. Inits March 31, 1983, Findings of FFact and
Conclusion of Law. the Water Court identified the issue as follows:

Does title to the water right vest in the appropriator {individual permittee)

or the United States as owner of the land where the water is diverted?

I its Conclusions of Law. at 3. the Water Court concluded:

IT.
The water law of the governing state shall be applied
to public domain lands of the United States.

TR




L
the point ol diversion of all water righis al tssue is on

punlic domain Linds owaed by the United Suates.

[V
the approprictors of the water are mdividual

permitlees or their predecessors in interest,
V.
Under Montana law. title to a water right vests in an
appropriator regardless of ownership of land.
On April 14, 1983, the Water Court entered its Final Judgment in the Powder
River Decree. On May 16. 1983, the United States filed its Notice of Appeal to the
Montana Supreme Court. On May 23, 1983, the United States filed its Amended Notice
of Appeal. On September 20, 1983, the “appeal of the federal appellant,” was dismissed
by the Mentana Supreme Court (Voluntary Dismissal of Appeal).
In view of this prior litigation (and the Water Court’s Order and Opinion in Water
Court Case 40E-A at 31-32), and despite the fact that the rules prescribing the use of
collateral estoppel may vary when the United States is a party in the case. see e.g . United

States. v, Mendoza. 464 U.S, 154, 104 S.Cu 568, 78 LEA. 2d 379 (1984). the doctrine of
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this case. See e.g.. Uniied States v. Stavffer Chemical Co. v, E.P.4. 647 F.2d 1075 (10
Cir. 19810 Peschel v Jones (19883 232 Mont, 316. 521, 760 P.2d 31. 34 and [ re
Beneficial Waier Use Perprir (1996). 278 Mont. 30, 61-63. 923 P.2d 1073,
V. CONCLUSION
A claint of an existing water right filed in accordance with § 83-2-221, MCA.

constitutes prima facie proof of its contents until issuance of the {inal decree. § 83-1
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MOAS I order wo steceed onbs motions for sunmmany judement. the Uniwed States had

faet with respect i ils

the burden ol proving that there were o eonuime issues of materiy
objections and that itwas entitled to judement os a patter of Taw, Rule 3arc) MR.C P
o suecesslully defeat the Claimant s motion for sumimary judement. the United States
had the burden of presenting evidence that established @ genuine 1ssue of maternal fact
with respect o the Claimant™s ownership of these water rights. Rule 56{c¢). M.R.Civ.P.

After a caretul review of the “pleadings. depositions. answers to inferrogatories,
and admissions on file, together with the aflidavits.” the Court {inds that there are no
genuine issues of material fact with respect to any of the motions for summary judgment.
but that the United States is not entitled to summary judgment on its motions as a matter
of law. The Claimant, on the other hand, is entitled to summary judgment with respect to
its motion. Accordingly,

The motions for summary judgment by the DSL and the United States, and the
objections of the United States to the Master’s Report are respectively DENIED and
DISMISSED. The Claimants' motion for summary judgment s GRANTED.
Stockwater claims 41G-W-197162-00 and 41 G-W-197167-00 shall otherwise appear
unchanged in the Preliminary Decree for the Jefferson River Basin, except for the
addition of the clarification remarks mentioned carlier in this Opinion.

DATED this 19 day of July. 2005,

s's C. Bruce Loble

C. Bruce Loble
Chief Water Judge

i7 e ‘ . . . - .
See analysis of this issue in YVemorandum Opinion of the Momana Hearer Courr. Case No. 40G-2
{March 11, 1997), which the Cowrt incorperates into this Opinion by reference.

o
LAy

e P T NP NINSN




SERVICE LIST

Hamilton Ranches Partnership
SO0 Park BIvd, Suite 200
Hasca H 014322635

Creorge Trischman
Box 447
Twin Bridges MT 56734

Russ Mclilyea, Attomey
PO Box 1288
Bozeman MT 59771-1288

United States of’ America
Bureau of Land Management
PO Box 36800

Billings MT 55107

David Gehlert. Attorney

U. S. Dept. of Justice

Enviromment & Natural Resources Division
(General Litigation Section

PO Box 663

Washington DC 20044

Jodv Miller. Special Assistant
U, S, Attorney

PO Box 7669

Missoula MT 39307

Maontana Department ol State Lands
Tom Butler. Attorney

PO Box 201601

Helena MT 39620-1601

I




APPENDIX “E” TO LU
RANCHING’S NOTICE OF
CITATIONS TO SUPPLEMENTAL
AUTHORITIES



UL Mreee Lapde

el Water Jugoy

Stonitare Wi ¢ g
POy T 1ian
Baceman, AL 2y== o ing

R R R W T PR I E TR P
[ECHIF I TR R
PoaNcidin sy

INTTHE WATER COURT OF THE STATE OF MONTANA
LPPER MISSOURT DIVISION
TEFFERSON RIVER BASIN (i)

CASE NO. 41G-190
41G-W-197162-00
41G-W-197167-00

IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE

OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE JEFFERSON
RIVER DRAINAGE AREA, INCLUDING ALL
TRIBUTARIES OF THE JEFFERSON RIVER
IN BROADWATER, GALLATIN, MADISON,
JEFFERSON AND SILVER BOW COUNTIES,
MONTANA.

ST M e e e M e e e e

CLAIMANT: Hamilton Ranches Partnership
MOTION OF MONTANA WATER COURT

OBJECTOR: United States of America (Burcau of Land Management)
United States of America {USDA Forest Service)
Montana Department of State Lands

ORDER AND OPINION
GRANTING IN PART AND DENYING IN PART
UNITED STATES’ MOTION FOR RECONSIDERATION

On July [9. 2003. the Court issued an Opinion and Order recognizing the right to
appropriate direct instream water rights in 1870 for private livestock use on federal public
lands. I its Order. the Court stated that unless the parties proposed a mutually
acceptable clarification remark. the Court would add a remark to the private livestock

claims that:




PHIS SATER RIGHT 1S EITHER HELD 1N GROSS BY THE CLANANT QR S

SPRPURTESNANT T LAND OAVNED By THE CLANANT  AND LSRR I
COS TN TION WHTH FEDERAT PUBLAC AN

Cvder al 2-3 wnd Opinton al 23 and 32

O September 6. 2003 the United States of America. LISDA-Forest Service. filed

a Motion for Reconsideration and Briet i Support stating that:

(1) To property adjudicate and administer the stockwater rights m this case
and elsewhere in Montana. the Warer Court must clarify its ruling that the
stockwater rights are appurtenant to private land, not held i gross, and
must identify the land to which it is appurtenant: {2) The Court should
clarify that recognition of the water right claims does not create or tmply
any right of access to federal lands; and (3) The source type and means of
diversion for Claim Neo. 41G-W-192162-00 are inconsistent with the
Judge’s characterization of this claim as direct-from-source.

United States” Motion for Reconsideration and Brief in Support, filed September 7, 2005,
at 1.

The Court has carefuily reviewed its Opinion and Order and the briefs filed by the
parties. Upon reconsideration, it now affirms its Opinion and Order, as medified herein,

1. Appurtenant Land

The United States has asked the Court, with respect to claim 41G-W-197162-00. to
clarity that this stockwater right is appurtenant to private land, and to identify the private
land to which it is appurtenant. Alternatively. if the Water Court finds that the water
right is held in gross. the United States argues that “[ulnder the circumstances of the
instant case. the Court should find that [this stockwater right} . . . is owned by the
individual or entity holding the Forest Service grazing permit covering the National
Forest Svstem land upon which the water source is focated and upon which the water is
beneficially used.” United States’ Motion for Reconsideration at 2. 5. 6-7.

In its Brief. the United States argues that the clarification remnark proposed by the
Court creates ambiguity regarding the nature of the water right and does not adequately
identify the private land to which the water right is appurtenant. United States’ Motion

tor Reconsideration at 2. It further argues that:




are prima fucte vadid, Mon Code, Ann, § 85-2-027

(Iii\u} that the cluims
2003 wsing the private ands identificd on the statemes of clai is the

200
suiplest approach for the Water Court to use Lo determine private lads o
}

which the wate wm Is appurtenant.

fdoara,
Inthe Claimant's Reply o United States’ Motion for Reconsideration. the

Claimant agreed with the United States that using the private fands identified on the

statermnent of claim was the simplest procedural approach for the Water Court to use to
identify the private lands to which the water right is appurtenant and suggested that the

following sentence be added to the Court's proposed clarification remark:
The lands owned by the Claimant to which this right is appurtenant are as follows:

[nsert appropriate legal description].

Claimant’s Reply at 2.
In response. the United States argued that the place of use should remain as

described on the water right abstract, but that the following clarification remark should be

added to the abstract:

The lands owned by the Claimant to which this right is appurtenant are as
follows: Sections 13, 23, and the SW1/4 of Section 22. Township 2 South.

Range 7 West. Madison County. Montana.

United States™ Reply on Motion for Reconsideration at 3.1
Section 83-2-231(4). MCA. provides that the: “temporary preliminary decrec or
nust contain the information and make the determinations. findings.

and conclusions required for the final decree under 83-2-234. Section 85-2-234(6)(e).

preliminary decree

MCA. provides that: “the final decree must state . . . the place of use and a deseription of

the fand. il any. to which the right is appurtenant.”

Inats Opinion. this Court distinguished between the place of use. as defined by the

Water Right Claim Examination Rules. and the land to which a water right is

appurtenant. “Place of Use" is defined by Rule 1ITI(45) as: “the lands. facilities. or sites

] . . v . . -
The United States contends that Claimant only owns the W 174 of Section 22, and that the remainder of

the section is owned by the BLM.




SO aier s heneticially used” "Benelicial Tise™ iy defined by Rude TS and § 83

i 7 " [ H - . . i - :
2-T0200MOAT us o use o water vecounized us benelicil prior o Juby 11973 and tused

for the henein ot the uppropriator. other persons or the public. . " Rule L1 divecs the

DNRC 16 deseribe the place of use [or stock purposes on the water right abstract as “the

actual place where the stock drink the water”

Rule 4.HI is not a determination that the water right is sttached to the Jand as an

explamed by this Court. a water 1‘ight is 111 the nature of an easement in gross. “which may

or may not become an easement attached to particular land as an appurtenance. Opinion
at 7. citing Smith v. Denniff (1500). 24 Mont. 20, 25.27. 60 P, 398, Montana statutes
have long provided that “a water right is incidental or appurtenant to specific land. when

it is by right used with the land for its benefit.” 70-13-105. MCA. and that “the transfer of

a thing transfers also all its incidents, unless expressly excepted.” 70-1-320, MCA. The

Montana Supreme Court has also long held that a water right acquired by appropriation
and used for a heneficial and necessary purpose in connection with a given tract of land.

is an appurtenance thereto, and as such passes with the conveyance of the land, unless

expressly reserved from the grant. Yellowstone Falley Co. v. Assoc. Mrg. Investors

(1930), 88 Mont. 73. 81-82, 295 P. 255, 238 {quoting Lensing v. Dav & Hansen Security
Co. (1923). 67 Ment. 382, 384, 213 P.2d 999, 1000). See afso § 85-2-403(1). MCA.

The statement of claim for this water right. as well as the record supporting the

motions. indicate that prior to July 1. 1973, the Claimant’s stock. though consuming the

water and grazing on public lands in Section 14, were also grazing on Claiman('s private

deeded lands in nearby Sections 135. 22, and 23, Exhibits attached to the United States’

motion for summary udgment support the fact that Sections 14, 13,22 and 23 were all
F

wluded in Claimant's Hells Canvon Torest Service allotment. United States
(USDA-Forest Service) Motion for Summary Judgient at 4. 6. 7. 10. 13, and Exhibits C.
E.and F. attached to the motion. In its motion for summary judgment. the United States
represented that;

As in other arcas. the Forest Service allotted the ranchers in the Hells
Canyon area joint and common use of this portion of the Deerlodge




Natonul Forest bused on e dates the ranchers st establiished iremselves
10 !I‘c arca. on the amyonnt ol bose land tie ranchers owoed. and on the

carrying capaeiy ol e land,

el w10 The cooperanve o creemenl lor range naprovemenis entered into hetween the
| d i

Forest Service and the Claimant rellects the cooperative and joint nature of Tand use

within the Claimants allotment, 7 ar 7: and Fxhibit I 1o motion.

Therefore. upon consideration of the modifications w place of use proposed by the

parties. this Court concludes that the place of use for claim 41G-W-192162-60 should

remain as deseribed on the temporary preliminary decree water right abstract. but the

place of use clarification remark proposed by the Court should be modified to state:

THE PLACE OF USE CONSISTS OF FEDERAL PUBLIC LAND. THIS RIGHT IS5
APPURTENANT TO THE FOLLOWING PRIVATE LANDS: SECTIONS 15,23 AND
SWI/A QF SECTION 22, TOWNSHIP 02 SCUTH, RANGE 07 WEST, MADISON

COUNTY, MONTANA.

II. Right of Access

The United States also argues that by deereeing water rights which include federal
public lands within the listed points of diversion and/or places of use. the decrees could
be interpreted as granting incidental easements in federal land. To avoid this
interpretation. the United Stares has asked the Court to exclude any description of federal
public lands in the point of diversion or place of use. and/or to add the following
clarification remark to the water right abstract:

Entry of a decree containing this water right does not create
any right. title or interest in the use of or access across any

federal lands.

United States' Reply at 6.
The Tanguage proffered by the United States suggests a judicial determination has

been made on the access issue when. m fact. no such determination has been decided by

the Montana Supreme Court or the federal courts. Opinion at 32, For example. in Hunter

v, United States of America. 388 F.2d 148 (1967). the Ninth Circuit concluded that
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Sadthoush Honter s mot entitled 1w casement o craze vestock onthe Lasds within

boundurics of the Monument. he should be alfowed avieht ol wa over those bids o

divertthe vwater by one of the methods contemplated by the statie.” 388 7 2d ar 154
citing at fooinote 4 to Parerson v Rven, 37 Lah J10 TU8 POTHIS (19 Donvis v Gale
320 20 (18671 Althoush the case was remanded for further proceedings 1o resolve
the casement issue. no further history of the case was reported. Therefore. the Jegal issue
ot the right to cross federal public lands to access the private water rights in thal case
does not appear as it it was ever fully resolved. Furthenmore, the adjudication of access
casements 15 bevond the jurisdiction of the Water Court. See e.g. §§ 3-7-224 and 3-7-
501, MCA., Some other court will need to resolve the access issue when. or if, the issue
ever arises.

HI.  Characterization of Claim 41G-W-197162-00

Finally. the United States asserts that the: “Water Cowrt’s opinion erronecusly
refers to Claim No. 41G-W-197162-00 as a direct from source claim from a spring.

Opinion at pp. 24, 25.7 It argues that:

Given that the Court did not acknowledge that Claim No. 41G-W-197162-

00 1s a groundwater claim as opposed to a direct from source claim,

questions regarding priority date. source, expansion of the right with

development. and groundwater permit needs are not addressed in the

Court’'s opinion. but are raised by the facts in the case.
United States” Motion for Reconsideration at 9. The United States further argues that. in
hight of the Court's characterization of the claim as a “‘direct from source right.” and its
conclusion that the right is appurtenant to lands other than those described as the place of
use. the Court should clarify “that the volume used under the right will be determined by
the actual number of'animals that graze and consume water m Section 14 under Forest
Service permit.” /d

The Claimant replied that “the Court is free to inciude a remark for this claim

indicating that use js limited to 400 cattle. and that volume should be quantified as 21.600

S




v whiich woere both Bsted o the stazement of clatm. Cluamant’s Reply at®
Lites algbes il tis guantfication s ineonsistent witl the DNRC Clms
Lxamination Rules and o with [other| caleulations made on the statement of cianm form!
Uindted Staes” Reply at 7. Theretore. the Uinited States has adso requested that the volunie
be remanded back o the Water Master For clarification and quantification,

Inreviewme the summary judgment motion. the Court reviewved the history of the
water right. as represented in the pleadings. depositions. answers to interrogatories. and
admissions and affidavits on tile with the court. This Court ultimately found that there was
no genuine issue of material fact with respect to the claim that this water right was
appropriated in 1870 by J.C. Seidensticker as a result of his livestock drinking directly from
the East Fork of Steel's Pass Spring. and that in the 1960s the spring was improved and
developed, and stock tanks were installed on the public and private sides of the fence.
Opinion at 7. All of the legal arguments raised by the United States to contradict the claim
challenged the validity and ownership of the water right. Therefore, the Court's discussion
most often referred to the water right as it existed at the time of its original appropriation in
1870, i.e. a direct instream stockwater right. appropriated from an undeveloped spring.2

At some point, the spring was apparently “developed.” perhaps in 1933, perhaps in
1967. The United States asserts it has grazing association meeting notes from 1954
indicating that “a spring was developed in the Steels Pass area the previous vear.” United
States” Motion for Summary Judgment and Briet'in Support (USDA-FS Motion) filed May

2001994 at 6. The 1881 Affidavit of §. J. Seidensticker. attached to the statement of claim,

- The Court notes that the Forest Service. itseft. has confused the nature of this stockwater right. Troits Rephy
Briet' to Cress-Notions for Summary Judgment. the Forest Service characterized the svater right as follows: “Claim 41G-W-
197162 is also a direct from source stockwater claim. the type of ¢laim for which the point of diversion and place of useare
tdentical, See Exhibit D DNRC Vater Rights Claims Examination Manual. May 1992 Edition at 352, 354, Therefore. onits
face. Claim 41 G-W-197162 appears not o be a stockwater right for cattle which graze on private land. but for cattle which
eraze on National Forest.® United States' {USDA-Forest Service) Reply to Cross-Motions for Summary Judgment, fifed

August 151904 at 11,




states that water from the spring was originally appropriated in 18700 but that the Affiam
constructed “o cateh basin and ran the water by pipe o a metal witer trough™ in 1967,

Phe clamn was filed with o low rate of 13 gpm from a souree idenvtied as o
Sspring.” 1 was decreed with a fow rate of 13 gpm fromea developed spring.” The extent
of the development and whether this claint was a “direct [ron source” claim was not raised
as anissue in the motions for summary judement. As previously noted. the summary
iudgment issues were directed at the validity and ovwnership of & private water right [irst
used on public lands,

Now that the issues raised in the motions for summary judgment have been resolved,
the Court and the parties may now address the other issues raised by the objections.
Accordingly, the Court will set a status conference to address what needs to be done to
bring this case to a close.

CONCLUSION

After careful consideration, the Court affirms its prior Opinion and Order Amending

and Adopting Master's Report except for the Place of Use clarification remark set forth

above. Further proceedings will be held to resolve any remaining objections to claims 41G-

W-197162-00 and 41G-W-197167-00.
DATED this 27 day of April. 2000.

s/s C. Bruce Loble
C. Bruce Lohle
Chief Water ludge
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