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O/ Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Ray W. Rigby

Gordon S. Thatcher P.O. Box 250 Telephone:

G. Rich Andrus 25 North Second East Rexburg:  (208) 356-3633
Jerry R. Rigby Rexburg, 1D 83440 Idaho Falls:(208) 529-5531
Michael S. Kam Fax: (208) 356-0768
Gregory W. Moeller E-Mail: rexlaw@srv.net

March 31, 1997

Joyce King
2382 Broderick Dr.
West Jordan, UT 84084

Re: Water Rights
Dear Joyce:

After talking with you by telephone the other day, I thought I should send on to you the
information I have, including from my long discussions with the Conant Creek Canal
Company, and particularly with Roger Bratt.

In your letter you said the Van Sickle property had storage water attached as well as
capital stock. His answer is that the company never assigned stock to particular tracts.
Further, at the time your father died, this Van Sickle property was irrigated out of Fall
River and not out of Conant Creek.

You indicated that you had inquired of your mother just how many shares she thought
there was. She said she had thought there were about 40 shares. The Company answers
that it never inquired what the family members did among themselves. They simply
acknowledged the water rights they did have and your father, while he was alive, and the
family afterwards, distributed the water to their own lands as they desired. Only the
family, and particularly your mother, knows where the water represented by any
particular shares was used.

You also indicated that your dad had said he obtained the river right in 1957. The
Company doesn’t know where that is. They say that Conant Creek never gave your
father the right to transfer Conant Creek water to Fall River. They say there is nothing
that indicates it in the minutes and so far as they know, there has never been a formal
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transfer through the Idaho Department of Water Resources pursuant to the
requirements of the Code.

Apparently, the stock has never been distributed after your father’s death among the
family members so that your mother could vote the stock and have control of it. Again,
it was a matter that the Company has left to your mother and the family.

_ You also indicate that in 1980 your dad moved additional storage water to the Van
Sickle site, and the Company says that was not done through Conant Creek Canal
Company. The Company recognizes 403 shares of the capital stock for all of your
father's property. It doesn’t designate where it is to go. There have been no transfers
through the Company. They feel like it is a matter between your mother and her
children, and would help in any way they could, but your mother is very careful with the
board members to guard jealously not only the water right but who controls it and where
it is to be used.

When I review the notes that you sent to me, you would indicate that the transfers were
requested by your father. So there seems to be some real conflicts that ought to be
resolved. In our telephone conversation, we both thought it might be a good idea for
you to contact another attorney, such as Scott Marotz, and let him check into it. He is
quite familiar with what has gone on with that Company, and knows the people. Since
we have done so much work for the Company over several years, it would be improper
for us to get in any dispute with the Company and its stockholders, unless we
represented the Company itself. Nevertheless, I would like to be as accommodating and
as helpful as possible to help you straighten this whole matter out, but need you to get
someone who will represent you and then that attorney can work with me and with the
board. I hope this has been of some help, but feel free, either yourself or your attorney,
to call me at any time.

Sincepgly,

Ray ?V./%gby

dk



v 12 %

¥

Dear Mr. Thatcher & Mr. Moeller,

ThisisueplyioymrmofNovanberz, 1998 regarding the Henry Estate and any
conflicts ﬁmemighthewiﬁzﬂnCmthmekCam!Co.ThaeisapmblﬂninMyonm
ﬁmﬁmemefedoﬂmrmontMﬁimmpmwﬁhmmcw

mmmwmmwmmmmmmnm
Mmﬁonﬁomexjsﬁngmdsmmw&ﬁmeasmwmmfoﬂoﬁbmyW
wmassﬂsedbyﬂwComntkaCmnlComny. Ourmdsﬁngwndsslmwanuxhnanw‘
mm&ﬂofﬂmmmmmwﬂngkaCMCa The Conant
CreekCamICoreeognizeSmlyMacrefeetof}hmyswmgeww being allocated io the
Conant Creek Canal system. mmummmmma:mmmsﬂn
storage water owned by them be allocated into the Conant Creck Canal system. Because of the
&mmwmm&mmﬁhm,mmﬁdofbmwddn’tm
mﬂmmmommmmfwubdngdwmﬂmcmmcm
system.

NodecmedwuwroftheComutCmekCamlCosinceatleast1964hasbemdclivcmdto
the Van Sicklc and Kerr places. ’

‘Thank You,
Board of Directors
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Dear Mr. Thatcher & Mr. Moelier,

This is a reply to your letter of November 2, 1998 regarding the Henry Estate and any
conflicts there might be with the Conant Creek Canal Co, There is a problem in that you state
ithat there are 468 acre feet of Henry Fremont-Madison storage water with the Conant Creck
Canal system. For at least the last 25 years, the years between 1964 and 1973 when K R Henry
was Secretary the financial records are incompiete and many records missing, and there is no
indication from existing records prior to 1964 that there was ever 468 acre feet of Henry storage
water assessed by the Conant Creck Canal Company. Our existing records show a maximum of
279 acre feet of Henry storage water being assessed by the Conant Creek Canal Co. The Conant
Creek Canal Co recognizes only 279 acre feet of Henry storage water being allocated io the
Conant Creek Canal system. In the Annual Stockholders meetings of 1997 and 1998 the
stockholders overwhelmingly rejected proposals from iwo different stockholders requesting that
storage water owned by them be allocated into the Conant Creek Canal system. Because of the
directions given by the stockholders on this matter, the Board of Directors couldn’t recognize
any Henry storage water over the 279 acre feet as being allocated to the Conant Creek Canal

system.
No decreed water of the Conant Creck Canal Co since at least 1964 has been delivered to
thc Van Sicklc and Kerr places.

Thank You,
Board of Directors
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Dear Sir,

Before getting into the specifics of the questions in your inquiry, some general facts
about the Conant Creek Canal Co might be informative. Fact One, unlike storage water, Capital
Stock,whichinoncaspectrcpresemsmedwater,isnotdﬂsignatedtospeciﬁcpamelsof
land. SointhenormaladministrationoftheConantCreekCanalCo,thereisn’tagreatdealof
attention paid to lands descriptions. Fact Two, the Conant Creek Canal Co is ninety six years
old. Inthelonghistonyoftbecanalcompanythelandswawredbythesystcmhascmngedover
the years. The canal system itself has changed. | gections of the system has been
‘abandawdandditchmhaveheenpusmdorplowedin. Other sections have been added to the
system. ﬁelandsbeingirrigatedhavebeenaffecwdbyﬂxesechanges. So it becomes a legal
q\mﬁononwhensomeofthwelandsthusaﬂ'ecwdaredmppedﬁommesystem. Normal
opemﬁngmdmwhenaqmsﬁonaﬁsesastowhcthcrapmcelcankﬁgawdismmnstﬂton
whethﬁﬁcpmcelofbndiswiﬂﬁnmebomdﬂiaofmeFremm-Madisonkﬁ@ﬁonDisﬁicL
In summary, ﬂleBy-LawsoftheConantCreekCanalCodoesnotdeﬁnetheboundari%ofthe
system. Asamsdt,ﬁeBoadofDMrsoranoﬁicerofmecorpomﬁonwonldbevery
Mmmw&ﬁnemesyswmmlegallmddwcﬁpﬁommusmdﬁckgalwwﬂmﬁmm
what constitutcs abandonment. Such a lcgal description of the systcm should be included in the
By Laws andtheconsequentadditiontotheByLawsmtﬂdneedtheappmvalofﬂn
stockholders.

: lnyourlettayouaskabouttheownmsofparcelsoﬂandbasedonlega“and
descriptions. Since our records of stockholdersarenotbasedonhnddwcripﬁom,wsimply
canmtideuﬁfyﬂwownemﬁomad&scﬁpﬁonofaparcelofm If we can’t identify the
owners, we can’t identify their water rights. Sorry we cannot be of help in this matter.

Thank You, A
Bomch ofUireeliis
Conet Cudshy Gk &

Lm? % Zi Z ; |
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CCRY TO CLIENT.? 72~ '
Lynn Hosiner Rt

Attornay at Law (L L M
o Wl
Gebyphone: (208) 6243782 /\( 109 Norih Focond West
Fox: [P08/ 6243785 S Anihong, Sdako £5545

February 8, 1999

John M. Ohman

Attorney at Law

P.0. Box 51600

Idaho Falls, ID 83405-1600

Re: Estate of Delila C. Henry - Conant Creek Water rights
Dear John:

I represent Conant Creek Canal with regard to your December 31st ietter. My
responses correspond with your numbered questions:

1. You asked how the Board determines i 2 piece of property is part of the system.
Thai is determined by consultation with Conant Creek’s watermaster and records as 1o
whether the land is being watered out of the water distribution system of Conant Creek
Canal Co. If the watermaster and/or records confirm that water is being delivered to the
fand, then the Board consiiers those lands to be served by the system. The watermasters
who have served for at least the last ten years state that the full 403 shares of Capital stock
in the Conant Creek Canal Company owned by the Henry family has been used exclusively
on the Henry land now being watered out of the pipeline.

2 You stated that the Bylaws provide that the property watered by Comant Creek
must be part of Fremont-Madison Irigation District. In answer to your question of how
the Board determines if the parcei is within ihe District, the short answer is it does not.
The Board's reading of the Bylaws is that they do not require that property watered by
Conant Creek Canal must be in the Fremont-Madison Trrigation District. Fremont-Madison
requires that its waterbe delivered o land within the Fremont-Madison District. Fremont-
Madison polices its own rules. Conant Creek Canal does not police Fremont-Madisor's
nies. Ienclose a copy of the By-Jaws of Conant Creek Canal Co.

3. The Van Sickle and Kerr properties are not watered by Conant Creek Canal
Comparny. There are no Conant Creek laterdls which are maintained to either the Van
Sidde aor Kerr properties. The present Board of Directors knows that no water has been
delivered to either the Van Sickle or Kerr prope jes thyough the Conant Creek system
since 1964. When water was delivered. if exer, prior to. 1964 is unknown o the present
Board of Directors '
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You also asked if the Van Sickle and Kerr properties are comsidered " land
contained within Conant Creek Canal Sysiem’ as defined by the Bylaws.”" The Bylaws do
not define the lands within the system.

4. You asked if ".... all of the water of the Conant Creek Canal System has to be put
to beneficial use as a condition of allocation.” Idaho State Water law requires that the
canal put its decreed water to beneficial use or loose it. The Canal Company believes it and
its members have complied and have a right to all of the water decreed to Conant Creek
canal. Of course, the adjudication process will make the final determination of that matter.

'The Canal Company received a telephone call from Tawny Weaver which said to
disregard Mr. Ohman’s Jamiary 21, 1999 letter so I will not attempt to answer her inquiry.

Sincereiy,

ccc Conant Creek Canal Company
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HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED J. HAHN U.S. BANK OF IDAHO BUILDING Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.0. BOX 50130 Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 (1911-1971)
CHARLES A HOMER Terry L. Crapo
GARY L. MEIKLE - (1939-1982)
GAYLE A. SORENSON, P.A. William S. Holden
DONALD L. HARRIS TELEPHONE (208) 523-0620 (1907-1988)
DALE W. STORER FACSIMILE (208) 523-9518

MARIE T. TYLER E-MAIL HOLDNLAW@SRV.NET

ROBERT M. FOLLETT
FREDERICK J. HAHN, Il
SHAN B. PERRY

(l‘ March 12, 1999
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Gordon S. Thatcher
P.O. Box 250
Rexburg, ID 83440-0250

Dear Gordon:

I have recently been employed by John M. (Mick) Ohman to assist him with respect
to the water rights matters in connection with the Delila Henry Estate. In my review of
documents and other evidence, I have also read the proposed “Allocation of Water Rights”
contained in your “Revised Motion by Petitioners to Resolve Disputes and Compel Actions
and Notice of Hearing”, dated December 24, 1998.

As nearly as I can determine, there appear to be two remaining matters of probable
disagreement respecting that allocation proposal: first, the allocation of 25 acre feet of
Fremont-Madison storage under assessment no. 835 to the K.C. Henry Trust for use on the
“Bratt” and/or “Hendricksen” places; and, more importantly, the allocation of 149 shares of
Conant Creek Canal Company stock to Joyce King for use on the “Van Sickle” and “Kerr”
places.

As to the 25 acre feet of Fremont-Madison storage under assessment no. 835, the only
evidence I have seen indicates that all of the storage under this number (96 acre feet) is
appurtenant to and has been used upon lots 1 to 4 and the NEANWV4 and the NWY%NEY: of
Section 19, Township 8 North Range 43 East. As I understand it, this description would not
include any of the Bratt and/or Hendricksen places. Are you aware of any records or
documents, or perhaps the testimony of any individuals, that storage water under assessment
no. 835, or some of it (25 acre feet) has actually been used on the “Bratt” and/or
“Hendricksen” places?

With respect to the 149 shares of Conant Creek Canal Company stock, you mentioned
in the proposed allocation language that the point of diversion for all water used in recent
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possible exception of a small pump of Jay Hill) are legal points of diversion for any of the
decreed rights of Conant Creek Canal Company. District 01 officials indicate that for many
vears they have taken the position that unti] there was formal IDWR or court approval of any
such pumps being a legal point of diversion for such decreed rights, the deputy watermaster
is to deliver no decreed Conant Creek Canal Company water from Fall river through the
pumps, and is to require that the pumps be shut down when storage supplies are exhausted.
So, it seems there will likely be significant difficulty in establishing with clarity that water,
diverted pursuant to decreed rights of Conant Creek Canal Company, has been used to
irrigate the Vansickle and Kerr places for some 4 or 5 decades, either based on 149 shares
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However, if the parties intended by their use of the term “historical” that if some
amount of water represented by shares of Conant Creek Canal Company stock were ever, at

In any event, I hope to be able to provide assistance in resolving these items, and
would very much appreciate your views and copies of any relevant documentation you have
found. You are surely welcome to review anything I have as well, but | suspect I came to
the matter so recently that you will already have seen everything I have.

I will look forward to hearing from you as soon as it is convenient.
Very truly yours,
Kent W. Foster

c. Mick Ohman

G\WPDATAKWF\6868\THAT03 12LTR:kmc



