RECEIVED

JUN 13 2006

DEPARTMENT OF
WATERRESOURCES

Michael P. Tiibe, ISB No. 6816
LING, ROBINSON & WALKER
Attorneys at Law

615 H Street

P. O Box 396

Rupert, Idaho 83350

Telephone (208) 436-4717
Facsimile (208) 436-6804

Attorneys for Claimant,
Jack M. Harman

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA Subcase No. 36-16403

AFFIDAVIT OF JACK M. HARMAN
IN SUPPORT OF MOTION
TO FILE LATE NOTICE OF CLAIM

Case No. 39576

STATE OF IDAHO )
) ss.
County of Minidoka )

Jack M. Harman, being first duly sworn, deposes and says:

L. That this affiant is an adult resident of Idaho and makes this Affidavit on
his own personal knowledge, is competent to testify to the matters stated herein, and this

Affidavit sets forth facts as would be admissible in evidence.

2. That I am one of the owners of the Harman Land Ranch and that I have

owned the property upon which this water right will be used for over 30 years.

3 That in Febiuary of 2006, I submitted two Applications for Transfer of
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Water Rights to the Idaho Department of Water Resources

4. That when such application was made for Water Right No. 36-02061, I
learned that this license was otiginally issued in two parts: One for 3.2 cfs and a supplemental
one for 1.8 ¢fs. That a frue and correct copy of both of the original licenses are attached hereto as
Exhibit “A”.

5 That Water Right No. 36-02061 should have been a license for 5.0 cfs

upon a 320-acre place of use.

6. That I first became aware of this discrepancy when I received a letter dated
February 8, 2006 from James E. Stanton, a senjor water resource agent for the Department of
Water Resources. That a true and correct copy of said letter is attached hereto as Exhibit “B”.

7. That the February 8, 2006 letter froin Mr. Stanton stated:

An odd situation has come up regarding one of the water rights in Sec. 18,
36.2061, This license was issued in two parts, one for 3.2 cfs and a
supplemental one for 1 8 cfs. The field examiner found a system capacity
of 5 0 cfs, so the intention was that the supplemental license would make
up the difference between the original amount and the capacity. An
Amended license should have been issued, but this did not occur for
whatever reason. When the old water rights were entered into our
computer system, only the smaller rate was shown. The SRBA claim was
then filed on the smaller amount, and this was carried through the decree
process.

8. That it was at this point that I first realized that I needed to file a late claim
io covéx the balance of 36-2061 for the additional 3.2 cfs.

9. That the SRBA claim paperwork was reviewed by the Harman Land
Ranch staff which farms the 320 acres at issue but the error was not detected. That such mistake
was first discovered by the Harman Land Ranch staff and the individual owners of the water
rights when Jim Stanton responded to our transfer application in February of 2006.

10. That the two water licenses, both for number 36-02061 as evidenced in
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Exhibit A attached hereto, have caused confusion during the licensing process, and such
confusion demonstrates good cause why this late claim should be permiited.

11, That Water Right No. 36-02061 has been partially decteed for 1.8 cfs and,
in actuality, should have been decreed for 5.0 cfs based on the water licenses and the historical
use on the property.

12. That, as stated by Mr. Stanton in his February 9, 2006 letter, the full
volume of 1280 acre-feet was decteed. That the decreed flow rate of 1.8 cfs can only produce
878.3 acre-feet Iunﬁing continuously for 246 days, making the additional right for 32 cfs

necessary.

FURTHER YOUR AFFIANT SAITH NAUGHT.

SUBSCRIBED AND SWORN to before me this / Z __ day of June, 2006.

el ok

Notary Public for
(SEAL) Residing at: 2 )
My Comm1531on expifes:

MIGHAEL R TRiBE

NOTARY PUBLIC
STATE OF IDAHO
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Hiate of Fhaho
License and Cerfificate of Water Right

et e e e et

" Amount. 3.2_80sond. fast
Priority Fehyuary..20,-.1948

Water License No... 20215,
Water Digtrict Mo .o amim
THIS IS TO CERTIFY that 1sWRXNCE H. MOFFIR

of Rupert, Idaho , madle application for' a parmit to appropriate the
pubiic waters of the State of Iduho, dated Februsry 20 ,1948 ; that Permit No. 20315
was jasued under sakd application; that Certificate of Completion of works, with & carrying capacity of

five second fect, was wsued thereander on danuaty 30 ,1953 |, showldg that said works
were completed on the 28¢h dayof  Jenmaty ‘ ,1953 ;and thaton the 12th
day of Juns 953 ,

) umm' l'l. DEF!‘IR _

of Rupert 7 iGtateof  Tdwho , made proof to the satisfaction of the
State Beclametion Engineer ., of Idaho, of the right to ue the waters of 2 well

, adcibutazoel (subterrenaan fiow)  ,for the purposeof lrrigation

, under Use Permit No, 20315 of the Department of “eclamation
and that said right to the use’ of sald waters has besn perfected In ccordance with the laws of Idato,
and is hereby confirmed by the State Reclamation Bagineer of Idaho and enteved of record in Volume

9 of Licenses at page 520k ,on the17tHay of December 1953
The 1ight hereby confirmed dates from February 20 ,1848

The Pomt of D:vexamn is mted

JR— . - awmn r ——— - —— 1 o e e b i AR e R | e, &

mthe SE Y% S5 Y Sec 18 Tp 78, R 25 E. .B.M  County Minldoks

Thot the amount of water to which steh ight Is entitled and hereby confirmed, for the purposes
aforesald, is limited to an amount actually needed and heneficially used for sald purpeses, and shall

not exeeed 3,2 cutic feet per second,
Description and location of use:
g : No. Acres No, Acres

_Twp | Range | Sec | FortyacreTWa®t | Desoribed in Permit | Actuslly Irrigated
7 8. 25 E) 18 32 ko
Lo Lo
: La Lo
! 3 Lo
. 3 Lo
| &0 ho
0 In
33 Lo
) Humber of Acres Adtually Trriksted = b 320

|

The right to the use of the water aforesa.id hereby confirmed is restricted to the lands or place
of use herein deserfbed, as provided by the laws of Idaho

WITNESS {he seal and signature of the State Reclametion Enghivesr, affixed at Boisge, Idaho, this
17n day of December ;19 &3

(SEAL) $tate Reclamation Engineer—
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State of Fduin
License and Certificate of Water Right

Water Lirense Mo..20818 Amount 1«8 second feet

Water DRIt N, e e Priority. Bakoraary A0, 1948
THIS IS TO CERTIFY that LAWRYNOE H. DUFFIN

of Rupert, Idlim , made application for a permit to appropriste the

public waters of the State of Idaho, dated FPebrmxy 20 , 1048 ; that Permi No. B0316
was jssued under said application; that Certifionte of Completion of worka, with » earrying capacity of

Tive (Slascond feet, was lssued theveunder onn  Januaxy 30 ,19 58 , showing that sadd works v
were completed o the  38th déy ol January .19 83 ;andthatonthe 10th T
deyof Septwmbar L
LAYRENCE H, DUFrIN
o wmumert ,Btateof  Jdaho + mude proaf to the satisfaction of the
Stats Reelamation Engineey dmw@mmumma 2 vell
' w (Subteryamesp Tlow) forthe purposeof Irrigation i

, Under Use Purmit No.  B0315 o the Départment of Reslemation
and thet sald right to the tme of sald walsrs has been perfocted in accordence with the lnws of Jdgha, |
and i hereby confirmed by the State Reclsmation Engineer of fdaho and entered of record in Vohume

% of Licenses at page 5513  , on thobtk day of July , 1858
The right heveby conflemed datec fren = Febywmry &0 , 1948 %.
e Point of Diversien s locsted ) :
mthe & % & MSc 13 ,TRTS. R 2L , B WillstdckCouty

That the amount of water to which suck right I entitied and hersby confirmed, for the purposes .
umumwuwmmmmmummmm

rotexceed 1.8 cubic feet per sacond.
Description and Joeation of use:

&
E .

Twp. | Range | Sec Forty-scre Tract Wmmr ; ted
7 8. 25 F.| 18 - 3 ae 40
] 40 40
3 ] w
ax 33 40
RE 33 40
u%: oYX 40 40
Sii s 40 40
axi SE: 33 40
- - — 320

Wipnbar of Aores Aotually Irrizated. - =

The right 10 the we of the weter aforessid bereby confirmed & restricted to the Jands or place ¢
of use hereln described, a4 Provided by the laws of 1daho. :

WITNESS the seel and signsture of the State Reclumation Enginser, atfives, st Boise, Edebo, thls.
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State of ludhO
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE

Governor
KARL ] DREHER
Febrqary 8, 2006 Director

Harman Land Ranch
C/o Bob Harman
481-AE 1500 N
Rupert, ID 83350

RE: 2 Apps For Transfer Received 2-2-2006

Dear Mr. Harman;

The above-referenced applications are being returned to you for correction  First of all, no fees were
submitted with the applications. With regard to the transfer on Sec. 8, Right 36-7531 was left out of the
transfer; while the land is in Sec 9, this right is diverted from the 4 wells in Sec. 8 and is therefore part
of that water system. The right covers 80 acres, but is limited to 0.35 cfs of additional flow above what
is allowed under Ris. 36-2137 & 7189, The total diversion rate decreed from the 4 wells in Sec. 8 is
14.16 cfs, requiring a filing fee of $810. This will also make the total acres 682, and the total volume
being transferred as 2728 acre feet per annum.

The water rights in Sec. 8 are all in your name in our recards, but the application proposes to change
the ownership fo the Ranch The registered address for the Ranch is 1500 N 465 E, so this is the
address that shouid be used on the application. If the mailing address for the Ranch has changed to
the address shown on the application, then the registered address needs fo be changed with the idaho
Secretary of State. Please clarify which address is correct.

With regard to the transfer on Sec 18, the total decreed diversion rate of 7.68 cfs requires a filing fee of
$530 This application is also in the name of the Ranch, but the owners of record of the water rights
are four of the six partners in the Ranch. Only you signed the application, however. Ifitis your
intention to change the ownership of these rights also, we need a documnent with notarized signatures
of all the partners authorizing the change.

An odd situation has come up regarding one of the water rights in Sec. 18, 36-2061. This license was
issued in two parts, one for 3.2 ¢fs and agupplementalione for 1 8 cfs The field examiner found a
systermn capacity of 5.0 cfs, so the intention was gt the supplemental license would make up the
difference between the original amount and the capacity. An amended license should have been
issued, but this did not ocour for whatever reason. When the old water rights were entered into our
computer system, only the smaller rate was shown. The SRBA claim was then filed on the smaller
amount, and this was carried through the decree process While the full volume of 1280 acre feet was
decreed (the license had no volume listed), the decreed flow rate can only produce 878.3 acre feet
running continuously for 246 days.

Records from Water District 130 show that your east well diverts up to 5.53 cfs, with both wells together
pumping up to 9.26 cfs; the total decreed rate for both wells is 7 68 cfs, so up to 1.58 cfs above the
allowed rate has been diverted at times. While you are allowed up to 2692 acre feet of water a year for
673 acres, the maximum use from 1999 through 2004 has been 1549 afa. The District 130
watermaster regulates by annual volume only, and has not been concerned about your excess
diversion rate.
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As part of transfer processing, we will reduce the allowed volume under this right to the lesser amount.
You can try fo increase the allowed diversion rate from this well by several means You can fry to get
the decree on this right set aside, which is a lengthy process requiring an attorney Youcantrytofie a
late SRBA claim for the additional rate; there is a $100 filing fee, and no attorney is needed. If you
choose the latter, you can make an appointment to start the claim process with one of our agents in this
office. Once a claim number is established, you will then need to obtain permission from the SRBA
Court to actually file the claim. Before attempting this, you may wish to discuss the matter with Travis
Thompson of the Rosholt law office in Twin Falls. He represents both the Twin Falls Canal Co. and
Clear Springs Foods, two entities which couid conceivably object to your late claim. [f they would plan
to object, it would still be up to the SRBA judge to make a ruling; you would have to decide whether or
not you wanted to deal with the legal hassle. | am not offering any legal advice, just a discussion of
how the process works. it would take some time to get a new claim through the SRBA process; you
wold not be able o include the claim in a transfer until it is accepted by the Court, and processing of
the transfer would be held up pending review of the claim by our SRBA staff Including an additional
claim in the transfer application wouid of course increase the fiing fee, but by a lesser amount than
filing a separate fransfer later just on the claim.

Regards,

4

James E. Stanion
Sr. Water Resource Agent



