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. Law Offices of jUﬁ @ % zﬁgg
MARTIN & ESKELSON, PLLC R
WATERRESOURCES

Stephen E. Martin, Email: ssmartin@onewest net
Scott P. Eskelson, Email seskelson@onewest.net

P.0, BOX 3189 .
DAHO FALLS, ID 83403-3189 42505 F;%E%ES
PHONE: (208) 523-6644 IDAHO FALLS, 1D 83401

FAX: (208) 522-07¢1
June 6, 2006

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, ID 83303-2707

Re: Subcase No. 23-4000

Dear Clerk:

Enclosed please find a “Motion To Set Aside Partial Decree And File Amended
Claim.” Please place this of record in your file. We anticipate that the Idaho Department
of Water Resources will duly notice this up for hearing in the future.

Very truly yours,

M,

Scott P. Eskelson

Enclosures
cc:  Mark Goddard
Danni Smith, IDWR
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Scott P. Eskelson, Esq. (Bar #3054)
MARTIN & ESKELSON, PLLC
425 S. Holmes Avenue (83401)
P.O. Box 3189

Idaho Falls, Idaho 83403-3189
Telephone: (208) 523-6644
Facsimile: (208) 522-0791

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA Subcase No.23-4000
MOTION TO SET ASIDE

Case 39576 PARTIAL DECREE AND
FILE AMENDED CLAIM

This motion is made by Wayne Leasing, LI.C, a Utah Iimited liability company,
through its duly authorized undersigned member. This motion is to request that the Court
set aside the partial decree entered with respect to the above-entitled right and to
appropriately amend all records including filing an amended notice of claim, as required.

The basis for this motion is as follows:




1. It appears that through inadvertence the wrong “1/41/4" has been shown as
to the place of use with regard to the above-entitled right.

2. The correct place of use is the NE1/4NW1/4, Section 14, Township 1 North,
Range 43 EBM. More specifically the place of use is the SI/2NE1/4NW1/4 of Section
14, Township 1 North, Range 43 EBM.

3. As now shown by records, inciuding the partial decree, the place of use is
shown as the NW1/4NE1/4 of Section 14, Township 1 North, Range 43 EBM.

4, A question appears to have arisen as to the fact that currently the records of
the Idaho Department of Water Resources (“IDWR”) show only one home as receiving
water from the springs involved in the above right. In fact, there have historically been two
such homes receiving such water.

5. Attached hereto as Exhibit “A”, and by this reference incorporated herein,
is a copy of a deed recorded in Bonneville County, Idaho, Instrument No. 1044868, on
April 5, 2001 (“the Deed”). The Deed is the instrument by which the Estate of Dora B.
Daniels conveyed certain property and a residence thereon, which residence receives
domestic water and stock water under the above-referenced right. Tract I of the Deed
identifies the property where the place of use is located.

6. Attached hereto as Exhibit “B”, and by this reference incorporated herein,
is a copy of a document entitled “State of Idaho Department of Reclamation Claim to a

Water Right” (“the Claim”). This is the original claim filed with respect to this subcase
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by Mr. Ed Daniels. On the second page thereof, under item 4.c. note that the description
of the diversion right refers to two 3/4" lines running parallel to one another going to the
“Peterson Ranch, Van Noy”, and the other to the Daniels Ranch. This language is
evidence that in fact two residences were receiving water from this spring.

7. The affidavits attached to the Claim also describe the shared use of the water
right and use of water from this spring.

8. Attached hereto as Exhibit “C*, and by this reference incorporated herein,
is a copy of document entitled “Water Right Analysis Form - Data Entry” (“the Data
Form”). Evidently this is the form used by the Idaho Department of Water Resources (or
its predecessor agency) to enter information relating to water rights. This particular form
shows in item 11 that water right no. 23-4000 was to belused for stock water and  two
homes. The notation regarding the two homes is a “D” which evidently would indicate

domestic use and an “S” for stock water.

9, A separate water right has been previously confirmed to Mr. Dean Van Noy
for domestic use at his residence, and it appears that the place of use for water right 23-

4000, as described herein, should be changed to the property now owned by Wayne

Leasing, LLC.

Date: O\/{M 9’_, 200(0
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STATE OF UTAH

‘

MARTIN & ESKELSZPLLC

Scott P. Eskelson -

WAYNE LEASING, LLC.

Mark Goddard
Title ~ 77 #2; //*7 o T A7

VERIFICATION

)

) ss.

)

County of _Sail lake

Mark Goddard, being first duly sworn, upon oath, deposes and says:

That I am the party/claimant filing this motion for late or amended claim (as listed
above) as defined by I.C. §42-1401A(1) and (7) and that I have read this motion, know its
contents, and believe that the statements are true to the best of my knowledge.

7

Ll ,
2(/ L ﬁ__{ _' _./ <
NOTARY PUBLIC - LI
. MICHAEL M HANSON N6‘?‘r?’ Public for Utah

2200 S Highland Drive Residing at Utah
Sailt Lake City, UT 84106 .. . 3 F i

My Carmission Expires My commission expires: {5

Maret 15, 2009
STATE OF UTAH

4 - MOTION TO SET ASIDE PARTIAL DECREE AND FILE AMENDED CLAIM




CERTIFICATE OF SERVICE

I hereby certify that on the Jj: day of JW‘\Q, , 2006, 1 mailed the
originals and copies of this form, including all attachments, to the following persons by
mailing the original and/or copies, postage prepaid and addressed as follows:

1. Original to:
Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
PO Box 2707
Twin Falls, ID 83303-2707

2. Copies to:
IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resource Division
5450 West Fort Street, MSC 033

Boise, [D 83724

Danni Smith

Department of Water Resources
PO Box 83720

Boise, 1D 83720-0098

MARTIN & ESKELSON, PLL

-~
Scott P. Eskelson
G:\SharedFilessWendy'sMyFiles\SPE-Clients\8334\MoticnSetAside. wpd
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¢ rerecorded to change vesting and )
| codress fop grantee BORIEUTLLE COURTY HEC

/o%“{S’é&’
10 Rizol ol FOREILLE. (TUNTY RECORER
oreei RO 1419662 <1 .0 NTY DEED 1044868 oFR 5 0] Pr1S
FOR VALUE RECEIVED

Edda A. Ciark as Persenal Representative of the Estate of Dora B, Daniels, also known of record as

Dora Danfels .
UIENT NO. __ [ﬁ'f [N %4
‘ Yo . -0y -

the grantor(s), do(es) hereby grant, bargain, sell and convey unte | INST. CODE 20s
LAnTn PaS i -
Wayne Leasing kkR  L.L.C. | FEE 3.0
| STATE OF IDAHOD )
OF BONNEVILLE) 5%

sy that the within

whose current address is et
fJOu-u v
inshumsn was resuided,

XoXXEXXHMX 1555 Sun View Dr. | neraby o
XKWCBAXOAK B¥408  Ogden, UT. B4405 -

! Rapaid Longmore,

the grantee(s), the following described premises, in Bonnevilte County, [dahe SrnlITesciper

) 3 Deputy | -

FRACT Ii ' Ssgusot of Are
Range 43, Eastolihe Bojse |

The South Half of the Southwest Quarter of Section 11, Township i North, i
Meridian, Bonneville County, Idaho.

TRACT Ik
The North Half of the Northwest Quarter and the Southeast Quarter of the Narthwest Quarter of Section 14,

Township 1 North, Range 43, East of the Boise Meridian, Bonneville County, idsho.

TRACT IIL:
The North Haif of the Northeast Quarter of Section 15, Township 1 North, Range 43, East of the Boise

Meridian, Bonnevilie County, Idaho.
TOGETHER WITH: All water and water rights, ditch and ditch rights used in connection therewith and appurtenant

thereto. .
TO HAVE AND TO HOLD the said premises, with their appurtenances wnto the said Grantee, heirs and assigns
forever, And the satd Grantor does hereby covenant to and with the said Grantee(s), that (s)he is/are the owner(s) in
fee simple of said premises; that they are free from alt encumbrances Except: Cumrent Year Taxes, conditions,
covenants, restrictions, reservetions, easements, rights and rights of way, apparent or of record.

And that {s)he will warrant and defend the same from all lawful claims whatsoever.

Dated:  2/28/2001 HETAUMENT NO.
é A | DATE
> 4 ‘5) éz Mé}’ INGT, CODE
£ ddt. (- - MAGED PGS
Edda A. Clark Personal Répresentative to the Estate g
of Dora B. Daniels |
STATE OF IDAHO
GOUNTY OF BONN

Ronabd
: Count
State of ke | Y-LIO ) " y
}ss.
County of Boﬂewﬂic—[aow } Fgquast of
£

A
On this éif day of Masch, 2001, before me, a Notary Public in and for said state, personally appeared Edda A.
Clark known ot identified to me to be person whose name is subscribed to the within ingtrument as the Personal
Representative of the Estate of Dora B. Daniels alsa known of recard as Dora Daniels, Deceased, and acknowledged

1o me that Edda A. Clark executed the same as such Personal Representative.

IN WITNESS WHEREOF, I bave hereunte set my hand and affixed my_ofﬁcial seaj the day and year in this

certificate first above written. -
— W

Notar Public-or the State Ll
Residing af: ddahe-Ealls D 752

Commission Expires: §2+5(04 //é)’ 2—"/&2’
) "BLIL

Alllance Tile & Escrow Cop.
451 Park Ava. P.O. Box 50842
Idaho Falls, 1D B3405-0642

Janaary
FTATE JF WEAN

EXHIBIT "A"




identification No, (>

Claim No. 5 ’%O oo’
Map No.

STATE OF IDAHO
DEPARTMENT OF RECLAMATION
CLAIM TO A WATER RIGHT
_Established by Diversion end Application _to_Beneficial Use. ... oo

e e T et B T el

e

Under the provisions of Sectian 42-225a, Idaho Cade, a person may file a claim fo a rlgh1 fo use water which
has been established by diversian and applicstion to beneficial use. The filing of this claim does net confirm
the water right but will serve for information purposes only. 1t may, however, become the basis for future adje-

dication of the water right by the Court.
(Please refer to the instructions on the back of this farm}

Bd Daniels
Box 183, Irwin, Idaho B3428

1. Mame of claimant

post office address

2. The point of diversian is IS Y% ofw '/4 SECM i‘ﬁg;?
43 I© SE Papoos reék z?ﬁa (9;»? the. cauyon

Range - B.M. located on
i

* (nama of soutee)

Spnake River tn Bonneville County.

tributary to

3. Dates of priority claimed: list the priority for sach separste quantity that you claim. Priority dates should be

based upon the earliest diversion of the water which has resulted in continued beneficial use since that fime.
I there has been an interval of five years or greater when the water was not beneficially used for the same

inally appropnated the prlorny that,yuu cFalm should_,da?e fromLthe time thar the water was ._..

e ~. ..purpote.as origine
again beneficially applied followmg the perlod of nanuse.
“a, Date of priority claimed: 1914
_amount ey Il cfs.or_ . acre feet
@ﬁdw ke doriet [FIY amount: c.fs. or __acre feet
ut tyeailon wloiit trp Hoce ol af L8 Ko amount: cfs or— acre feet
%oﬁfwfr et MW Ma«f&f“"”" Tatal claimed c.fs or acre feet.

7 q .u7/ MI’" .
b. Explain the purpose for which the water has been used and the time during the year when you have used

the right claimed:

use_gulinaxy period of use from_Jan 1 1o Dec 31 {both dates inclusive}
vse_water stncic. period of use from Jan 1 to Dec 31 (both dates inclusivé)
use : — period of use from to (both dates inclusive)
use : period of use from 10 . {i;ofh dates inclusive).
4. Descrlphorﬁ cf chvernng works i '
. a. Sur_face wafer diversion dam and/or headgate: material is composed of nl/a
T e R Flongth T T, Reight s ST el o

width at bottom is feet: with at fop is . feet; explain any increase in diversion capac-

ity since structure was first buil, giving dates and estimated capacifies if known

n/a ; dapth of well is

b. Underground water diverting works: s well flowing or pumped

feet; diameter of well Is________inches; type of pump-is

capacily of pump is____..g.pm.; nama and address of well driller is

EXHIBIT "B" 23 4000




Y
:6'.) (ng{.}‘@

i completed

attach well Togs if available; has there been any change in pump o mofar since well was firs

if 5o, give dates and explain .

[E——

R

feet; width of ditch at fop is feet;

feel; grade of ditch per 1000

¢. Conveying warks: length of ditch to place of use is

width of bottam of ditch is faat; depth of water i

faet; material through which ditch passes is

i

feet i
maximum length of pipe line o first place of use is
; grade of plpe per 1000 feet is - .

systemn since. water-was- flrst” appropriatet;ghes

feet; diameter of pipe line is inches;

type of pipe
Efease_‘expiain‘gg_y changes or increase in size of conveying- T

Water originates in three springs. Pipes of

ing date and dimensions {;f possib([is
120', 150', and ,250' lead to a cistern of 48%x 48" x 42'deep.  This i
u% cémen%_’ 11,{,g Lheade ends I ; x . ep. . 1his lsomn,giet
of Norih, Pi %m proceeda 3000' to ¥ where it is reduced to two 3/4" lines E
yunping _paralilel, nne pgoing ta_the Peferson Ranch, “"Van Nog", the pther fo
the Dunicls Ranch.
Tn addition a 3/4 " pipe pikks up water out 0¥ the Papoose Creel and tskes
it 200" to a watering trough, '

d. If water is stored: name of reservoir nia ;
iotal capacity of reservoir is acre feet: active capacity of reservoir is acre feset;
year construction commenced ; year completed _______; daie first used
period of stcrage is fram o ; is reserveir drained each year__ .
is reservoir on or off stream explain
i£ feecler canal is vsed give maximum carrying capacity. c.f.5.; it raservoir is off streamn, describe
location of reserveir by 4C-acre subdivisions

N
has there been any enlargement of the reserveir since it was first built , If so, give datas and
describe
5. a Where water s used for irrigation, describe srea irrigated by 4C-acre subdivisions and give total acres:
n/a
NEVE NWYs SWis S8 )
TWP. RAMGE | SEC. ‘ TOTALS
NEVS | N Val SW¥s] SEV | NEVE {NWYa| SWYa | SEva | NEVA ] MWss| SWya! SEVa | NEVs (MY SWIA| SEVA
B e BN e S ) I e N R e S o i He e

Total number of acres to be irrigated

Explain any significant increase in area irrigated since first use, give dates and acreages if known

n/a N

- t‘.. ) B
e ® ¢



Yes if yes, give the name of the ditch

b. Do you gat water through & Bidowned by several users?

None s . The other users and their respective

Albert Peterson - half interest

inierests in the ditch are {if known)
Ed Dt _e%_is- half interest
DaNters

[ ————

R

& Where water is used for stock watering, give number of each kind of stock watered

50 Head nf epttle and 8 horses

2

7. Where -water is used for domestic or municipal purposes give number of families served

none =

name of town supplied

8. Where water is used for other purposes not above erumerated, give the nature of use, the extent of use,

ight or.subsequent_ater, expanst

_and any detajls regarding the initiafion, of the.r

giving dates and quantities n/a

s

—

please explha'm any details of your claim which you feel nsed clarification or additionat explanatian

water license thereafter making
h Lo use half of the water.
4 by Ed Uanic¢ls or his

9. Remarks:
Albert Peterson filed for apd obtained a

o verbal agreement with Bd Daniels for esc
Mg -water Bas Desn Used cousisgently since [5:)0
Lgp_r_lupntntiveq

ion._Be- as;spacific-as-possible—

State of ldaho

- 55.
County cfﬁ@(ﬁ_——

t ha, she, they subscribed the

Be it knawn that the undersigned, being duly sworn, deposes and says tha
and that the matters and facts therein arg

foregoing claim to a waler right, together with all attached information,

true fo the best of the affients knowledge.

Sworn to before me this !

TR

o

1 =
-~
—~—

N B ff =7
My commission expires

4 /9_ 7/ For Deparfment Use Only

41 Date__ =9 37/ Exception filed by: Forwarded to Date

Received by
claimant by:

prelim. check by. Date
. fa
Fae received by, A1 "'? 2 ! Fee § o

gy A Datas -39 &-10-7)

?7@ 23 4000
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T
Yoursclaiin should set forth all necessary informatien to d
~Gam ;
information. may make your claim of
.__Muiaasé;_useaa:Fcfifierfah-shcet-s—#—space

INSTRUCTIONS

paragraph Now *

1

5 Describe the point of diversion by 4C-acre subsdivision,

2 ost office address of person or company making the

.Give full name and p

which it is tributary if surface watet, and the county
is more than one point of diversion, lisi others in the remarks section.

. Give the priority dates and the quantities of water that you claim, You
y the dates and amounts of water involved

. of water for irrigation on May
o, and thern later you enlarged the diversion by divert-
te an additional 20 acres of jand on June 1, 1901, your right

that you initiated each new use of the water. List separatel
in each enlargement of the diversion. (Example: if you diverted 0.8 cfs
18, 1871, for the first time For use on 40 acres of lan
ing an additional 8.4 c.f.5. of water to irrigs
should be deseribed as foilows:
Date of priority claimed: ___May 18, 1871 amount:_ 0.8 cf.s. or
June 1, 1901 amount: 0.4 el or
Total claimed: 1.2 c.fs or

Since the water was used for irrigation between April 1 and October 31

would be tompleted as follows:

21 4000

escribe your claimed right. failure to give enough
fittle valye. Some of the items in the form may not apply to your situation,
~provided-is-not sufficient-to fully @riswer i GUESHONS I

claim.

Give the name of the source, the drainage fo
‘s which the point of diversion is focated. If there

should accurately list the dates

acre feet
acre feet
acre feet

on that parficular farm, part b.

[ {5~ Clobes 3 {beiq dates” HiclUsive).” - Hierwater had “bean

* use irrigatioh’ periof of Use Forn Apri
|d have described the priority date, amount, use, and period of

usec for any other purpose, you wou
use in a simiar manner.

. Describe the diversion works and explain any changas since the right wa

. 1f the water is used for irrigation, give the total acreage and list the lands Irrigated by 40-

and complete the other questians.

&, 7, & 8. Describe ‘any other uses of wafer.

o, In iFe remarks section, give any information or d

clari‘ying. You might explain your operation, w
consumptive right, the condifion and temperature of the retur

explain your claim.

You may wish to include as & part of your claim, affidavits o

right and who have s persona| knowledge of the circumstances which you

You may submit maps, drawings,
courthe sse, water measurement records, or ary other document whicl

dispute the water right that you have dascribed may be receive
s e gy willebe Provided a copy- of-such-gxcephons er . o i e b o

s first initiatad.

acre subdivisions

etails that you feel are not fully covered or that need
here the water is returned to if for an industrial or non-
ned waler, and any other information 1o help

f witnesses who are familiar with your

have described in your claim.

certified copies of posted nofices which may have heen filed in the county
h you feel will support your claim.

Youn claim will be advertised in a counfy newspaper for twa weeks. Exceptions fo your claim which

The fee for filing this claim with the Department of Reclamation, Room

83701, is $10.00.

d by the Depariment of Reclamation and

107, Statehouse, Boise, idaho

_\..a-_t:-J-v-_’:
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- TN THE MATTER OF:

I
n \t\ |1||
"I 135, o

\ _
?
)
)
)
State of Idaho )
Comty of /Llnaiish i

W !Z/ 4//44%4/ being Srst duly sworn,

depoges and says: d mnig;g haﬂ ghar_gd the water wight thet da.fided de aoecjoo

e AR T
the.name nf Albhart Paterann. on Papoosa.fresi sounty of JBonneyitls, nasp

of sarden and berries, and wateping of stosk, Sajd water runs through

Bd Daniels property descriptioms N NWE SES NWE Sse. 14 Th in R A3, in opder

to reach the Albert Peterson gropérty. Ed Damels has maintained Papoose Creek

with practically all the labor and his fair share of moriey since the year 1914,

Therefors, it is completely fitting and proper thet he have a water right

filed in his nape with the department of Reclamation State of Idaho.

.~ . - - - R VNN F i [ - N

Fond N Zfnd

L3 ,' 5 , {signature]
S B e Afggﬁyﬁ it 19 5.

9422245%4; f%%f %x%1564545;44?

(Notary Public) ¥

2l 4000




o . W

2
IN THE MATTER OF:

/ﬂ.u.

)
; Department of Reclamation
: . - } AFFIDAVIT

)
State of Idah }
Comty of /ﬂzwmﬂw ﬁ/jx }
174 )v;ﬂ,@/!// e (CD M/ being first duly sworn,

depQSQS and says,- Ed Ihniels hes shared the water right that is fi{?éw}?____"ﬂ. o

P

P T

- T T D S e T

o tha name of Albert Peterson on Papeasa Gréck county of Bonneville near

P

Swan ¥alley in fhe State of Idaho, through vorbal agreement since the year

1914, #Snid water has been used and is being used for culinary, irregatien of

carden and berriss, and watering of atock. Said water rums through BEd Daniels

N%‘N@%’SE%‘NW& Sec. 14 Tp in R 45, in crder to reach ths

property descriptionsz

Albert Peterson property. Ed Danlels has maintained Papoose Cresk  with

practically all the labor and his fair share of money since the year 191k,

Therefore, it is completely fitting and proper that he have a water right

filed in his name with the department of Reclamation State of Idaho.

C— e oo e e e i - . -

e R

(signature)

zzz_d gworn to befors me this // “day of @é%cd/& 194 ? .

(Notags- Public) OL

Residing at .%fﬁ,{/{) ///’JA@/’J{ L%/Za
My commission expires %,ﬂz&//ﬁm / ‘/ 1475

.

w3 4G50




ATER RIGHT ANALYSIS FORM

- DATA ENTRY -
Identification No. ' /j  F3-Hoeco
07d Ne. ew No.
Record

1. Original Owner: yaf,ﬂ j@a/u,;,ﬁzb

Present Qwner:
2. Address: D0, Boxr 183
3. City: \_Q/‘uzum State: [ Zip:?fm‘f?g
4, A. Source of Water: \%—ﬁzﬂaﬁ: @mg@ =+ pajﬁuca-o_ eu&ué\

B. Tributary of: f;)ajoaoa)_ @LLL/Q ¥ xg’m—.é—e ﬁwu
5. A. Stage {A,P,L,D,5,0): 5

8. Status (D,L,R,C,A,I,F - Jeave blank if valid):

¢, Prierity Date: L-)-14tY

D. County: 19

E. Total Diversion Rate: .0/

F., Total Diversion Volume:

6, Transfer/Amendment (P,T of A or b]ank):

H. Water District: £/

I. DLE/Carey Act (D,C or blank):

J. Right Basis (for adjudication claims A,B,C oniy):

' Gov't
Tract sec. Twp. Rge. Lot Rediv.

6. A. Point of Diversion S SE RIS FFiN  {3g '

7. Period of Use, Use, Diversion Rate/Volume:

from A= " 45 (31} for & purposes. Amount_-Qf
(cfs oF Re—ERLyr)
from i1 to_ {2-3] for L purposes. Amount___
from to for purposes. Amount
from to for purposes. Amount
from _te for purposes. Amount
from to for purposes. Amount
from to for purposes. Amount

EXHIBIT “C”




ﬁ 72375
Use Code: 3

8.
_— AN N_El.u MW SWi SEl
| RANGE | SR O T tw | Wi | SEva | MEva] Nwta] swoa | sev | New | N | swia] seva ] nev | wwea| swa | seva TOTALS
LN | BENS ! 3.
;
g. A. Decree Name:
B. Decree Date:
10. Remarks: A.;/Wm WJ,M ;«ﬁmf p 40 Ch. « @aa&@é
E' Yrned Snake 9/@@%/?
n.
E.
11. Qther Uses {Non-irrijgation explanatory information):
5/56¢1m£ O/ ahomea
12, Other Rights for Same Use:
13. A. Proof Due Date:
B. Date Permit ApprGVEd'ur Denied:
C. Protested Date:
D. Hearing bate:
£. 01d Number:
F. Proof Made (P or blanmk):
5. Field Exam Made {P,R,F or blank):
H. Corditions of Approval:
14. Diversion Means (brief narrative):




