IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FFALLS

In Re SRBA A Subcase 69-4122

{Insert water right number)

Case No, 39576
STANDARD FORM |

OBJECTION

e i

Please fill in the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: Harold A, and Evea H. Powers

Address: 7680 Appaloosa Ln.

Emmett, ID 83617

Daytime Phone: 208-365-3776

Name & Address of Attomney, if any:
William G, Myers III

Holland & Hart LLP

P.0O. Box 2527, Boise, ID

83701

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Naime: Jack and Ava E. Rubelt

Address: 2280 01ld Hornet Rd.

Council, ID 83612
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D. [ object to the following elements as recommended in the Director’s Report. (Please

check the appropriate box(es)}.

i, 0 Name and Address
Should be:
2. Ol Seurce
Should be:
3. = Quantity
Should be:
4, Y Priority Date
Should be: May 6, 1501
3. 0 Point of Diversion
Should be:
6. ] Instream Flow Beginning and Ending Point
Should be:
7. O Purpose(s) of Use
Should be:
8, O Period of Year
Should be:
9. {ZI Place of Use
Should be:
10 a I object because:

O This water right Should not exist.

(0 This water right was not recommended, but Should be recommended with
the elements described above.

E. REASONS SUPPORTING OBJECTIONS(S): _ See attached supplement.
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F. VERIFICATION (must be complieted)

State of Idaho )
188,
County of _ Ada )
William G. Myers III , duly sworn, upon oath, deposcs and says:

{Nume of person filing objection)

That T am the party/claimant filing this objection, as defined by 1.C. §§ 42-1401A(1) and
{6) or that T am the attorney for the party/claimant objecting and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

{Signature of person filing objection)

/

{Attorney signiﬁreprﬁsc%pmiw)

Subscribed and sworn to before me on: %W A5 Jooc
4

Cormee) Fdpad

Notary Public fot At s

s, Residing at: __ o cee)  ~Alaks

Ly 1 20, ¥
& CONNIp J."':% My Commission Expires:  Zg~ &L 2/&

» 4096y
3 P L) ?,
o e, O “o

SF.1-Objection Page |
Amended 10/16/97




INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the court. FAX filings will not be
accepted. You must also send a copy to all the parties listed below in the Certificate of Mailing.

G. CERTIFICATE OF MAILING he mo’ zpﬁ/l"’“ ool
I certify that on /%‘7 Z{ , 200 ,{, 1 matted the original and'Copies of this
objection, including all attachmeyfts, to the following persons: A L prens | o

I Original to:

Clerk of the District court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Fails, [D 83303-2707

2. One copy to the claimant of the water right at the following address:
Name: Jdack and Ava E. Rubelt

Address: 2280 01ld Hornet Rd.
Council, ID 83612

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise, 1D 83720-0098

United States Department of Justice
Environment & Nat’l Resources Div
550 W Fort Street, MSC 033

Boise, ID 83724

Chief, Natural Resources Division
Office of Attorney General

PO Box 44449

Boise, 112 83711-4449

L7 2

Signature of ol‘)jc?‘f or attStiey
mailing on Objebtor’s behalf

SF.1-Objection Page |
Amended 10/16/97




William G. Myers 11T (ISB No. 5598)
HOLLAND & HART e

Suite 1400, U.S. Bank Plaza

101 South Capitol Boulevard

P.G. Box 2527

Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
wmyers@hollandhart.com

Attorneys for Harold A. and Evea H. Powers

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA Subcase 69-4122

Case No. 39576 SUPPLEMENT TO STANDARD

)
)
)
) FORM 1 OBJECTION

Harold A. and Evea H. Powers offer this supplemental information supporting
their objections in Subcase 69-4122 regarding the priority date. The Director’s Report
for Basin 69 recommends that Water Right 69-4122, in the name of Ava E. Rubelt and
Jack Rubeit, should have a priority date of April 2, 1888. For reasons set forth below,
this date is inaccurate. The correct priority date is May 6, 1901. This water right 1s
located on land surrounded by the Payette National Forest. A vicinity map is attached
as Exhibit 1. The place of use is within the southeast quarter of Section 10, T18N,
RO3W, within Adams County, Idaho.

Prior to May 20, 1971, surface water rights could be established by diverting the

water and applying it to beneficial use. The priority date for such water right is the date
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the water was first put to beneficial use. Prior to 1903, Idaho had 2 “posted notice”
statute which provided for posting a notice at the point of diversion and recording the
notice in the county recorder’s office followed by actual diversion and beneficial use.
The priority date for posted notice water rights 1s the date of the posting of the notice.

The southeast quarter of Section 10 was homesteaded by Menial Oling. On
May 4, 1901, Menial Oling filed a Homestead Application for the Southeast Quarter of
Section 10. See Exhibit 2. On or about that same day, one Alfred Johnson posted a
Notice of Water Right for ten cfs of water with the place of use to be the homestead of
Manuel (sic) Oling.! See Exhibit 3, § 3. In that notice, Johnson, on behalf of Oling,
stated “It is intended to use said waters for irrigating the following described lands
fdescribing a portion of Section 11 now within the Payette National Forest] and the
SE1/4 of Section 10.” Id. at § 4. Johnson further stated “It is intended to have the
works for diversion and use of said water as aforesaid completed within five years.”
Id. at 9 5. According to the affidavit below the Notice, the Notice was posted on
May 6, 1901. Id.

Actual diversion and beneficial use of the water occurred sometime before
May 8, 1907 as indicated on the United States Department of Agriculture, Forest
Service, Report on Agricultural Settlement, attached hereto as Exhibit 4. The Forest
Officer examined the claim of Menial Oling on May &, 1907 and found that 120 acres of

the southeast quarter of Section 10 were “under ditch.”

' Sometimes written erroneously as Manuel Oling. They are one and the same person.
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Assuming an unbroken chain of title to the water rights between Menial Oling
and the Rubelts as present-day owners, this “posted notice” water right has a priority
date of May 6, 1901. The water right and adjudication files of the Idaho Department of
Water Resources contained a notarized statement of Ruth E. Dewhirst dated August 22,
2005, submitted on behalf of Rubelts. See Exhibit 5. In her affidavit, Ms. Dewhirst
states that Menial Oling was her grandfather, that he moved to America from Sweden in
1887, homesteaded on the Crooked River, and sent for his family to come to America in
1896. Id. at §2. The Statement does not state when the family arrived in America, but
it does say that “[w]hen they arrived he had cleared most of the land and was
irrigating.” Jd. The implication is that Menial Oling had cleared most of the land and
had been irrigating sometime between 1887 and 1896.

This implication is contradicted, however, by the records from the National
Archives and Records Administration. Exhibit 3 indicates that the earliest claim for
water was that filed by Alfred Johnson on behalf of Menial Oling on May 4, 1901
(Exhibit 3) with an intention to divert and use the water sometime in the future, 7d.
Menial Oling, himself, stated in his written testimony in support of his Homestead
Application that he built his house on Section 10 in October, 1901 and established his
residence on October 26, 1901. (Exhibit G, answer to question 4.) In his first season of
cultivation (1902), he had cleared two of the 160 acres. By 1906, he had cleared
eighteen acres for cultivation. Id., answer to question 7. Thus it appears that he had

not cleared any land, much less irrigate land, by the time his family arrived in 1876. He
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did not reside on the land until 1901, The only evidence of irrigation is that provided in
the Agricultural Report, Exhibit 4, stating that by 1907, 120 acres were “under ditch.”

The government issued Mr. Oling a patent on November 14, 1907. See Exhibit 7.

3559873_1.DOC
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[4-—007]

HOMESTEAD.

APPLICATION
Now.xd L 54 . }

ekl AL Ll o O g?i;f apply to enier, under Section 2289, Revised
Statutes of the Uniled States, ihe f\/g /K

.................................. S——7 Sea‘zon.._._.. / 7 , tn Townshp.. / ﬁ/ M

_________ . 7%@ S g

A MK{A’& Register of the Land Office,

do herely . cem’zfy that the above appircation is for Surveyed Lomds of ithe class which the
agplicant s legally eniiiled to enter under Section 2289, Revised Statutes of the United

Sz‘m‘es and that there is no priov valrd adverse right to the same.

Register.
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Notice of Water Right.

|
County of Waghington |

T
[

To A1l Concerned, Hotice is Hereby Given:
let. That A1fred Johnson, of Dale, Washington County, idaho, harebdy claims the

seEe of the webters of Crocked River to the extent af tepn (500 cubic inches )} cuvic feet per

spd. Tt is intended to divert ssid weter at or near the noint where a copy of

notice iz nosted, and more dsfinitely descrited ap Tollows: Op the Horith side of s2id

nsar the center of the of %ection 15 in Tewnship 18 Torth of

&
Ger is dintendsd o be uses is domes

3da. Tz purpogs for which said wa
ion and. other beneficial uszes. The place of intendsd use iz on
stead of cune nuel 0ling.
4+h. Tt is intended Ho divert said water by weens of dams ditehes end .
=nd headgatbs. The general course of the proposed cansl is Hortheass. e lengih of the
proposed cenal is goout three fourths mile. It is intended bto ude said ters for ir-

rigeting the following describad lands; 3% W g% of Section 11 and 333

o

ange 3 West.

i

It is irtended to have the workd for diversion and uce of seid water as a-

foressid completed within five vears;( this must in no case excsed five years. |

2t

'3 my hand at Dale, Washingtom CGounty, Ideho, this &

ET
(o)
et
.

day of Hay 1t

41 Fred Johnson,

clgiment.

State of Idaho
183

County of H

11fred Johnson, being first duly sworn deposss and saya that he

apd the cisimant of the water right wentioned in tha foregoing nobice and whos

seribed therste. ghat the statements in seid notice are true

0% which the forezoing is a ftrus copy, was nosted in'a comspicuous plece ot or neax

T1poe of intended diversicm { as provided by law) on the 6%k of Uy 1301 at 12 o'elock
7 ¥ 3
A A1fred Johnoon

ubscribed mnd sworn to befors me this 107 dsy of ey 190L. And I further car-

ahove

@
fy
i
th
e
m
4
o

tify that on the dste lest above givem personglly appeared befors we th
nsmed, kmown to me Yo be fhe person whote name is subseribed to the within instrument, end
peknowledgad to me that he emacuted the some.

Igr wIT OF I have hersuntc set my hand the day =nd yenr in this certifice

first above w

Wm Winkler

Justice of

t regeest of Alfred Johpson &t 9 o'elconl 4 ¥ this 11th daF
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UNITED STATES DEPARTMENT OF AGRIGULTUHE
FOREST SERVICE ' i

IRDEXED. | L ANDS.

c ‘ e p%?i%m g b
REPORT ON AGRICULTURAL SETTLEMEN%EZS‘?‘M}“??MWM

‘ Y ot | [ R |
é&’d&{/—m """ K"f"{i’fz/m{:vg{é uuuuuuuuuuu Forest Roserve, R - "

2. Name of present claimant or owner: _&{W@/@

Address of present claimant or cwner: &V%M ‘ Qf d“z’ﬁ’i’"‘

4. Ig the land patented or held as a homestead or other entry, mining claim, or simply a8 a squatter loca-

tion? Give number of entry: /Wf_éf-%‘f\_/ﬁéf' ___________________________________________

5. Improvements:

Description of
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State of Idaho

Depariment of Water Resources
322 East Front Strest

P.O. Box 83720

Roise, Idaho 83720-0098

August 22, 2005

Re: Irrigation on Crooked River
Claim number 69-04122.

1 amm writing this on behalf of Jack and Ava Rubelt proving water rights on Menial Oling
my grandfuther.

My grandfather Menial Oling was born in 1865 in Sweden, He came to America in 1887
and homesteaded on Crooked River. He sent for his family to come {o America nine
years later in 1896, ‘When they arrived he had cleared most of the land and was
irrigating.

My father Victor Oling left home and married. He moved back or: the Oling homestead
on Crooked River in 1936. As a child I can remetnber my father irrigating and me and
my sisters playing in the ditch,

Sincerely;

Ruth Dewhirst daughter of Vietor Oling

Ava Rubelt and J ack Rubelt - »(:’; %\\Mf &

\\\\\\\\‘

~
)
~

- u:---' 2 r " A iy “
/?/4’ K - /i//ifa (/% : '}}.‘E_’ ‘?}” % ?;
/= vyt SN
A /z], (,,:_’fé’ "‘!,, "'u, ¥} \";‘":\%Q -
2 RATTTeC el
# 5 :f/ 2% f-fc‘f’-rf‘! e of O
tl“\-..\.‘ N ™
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(£—369.)

HOMESTEAD PROOF—TESTIMONY OF CLAIMANT. -~

[ P ———
/YY\,QLMAM: e % s being called 25 a witness in his own behalf in SUppG :
of homestead entry, No..,‘f /4 M , for... %% ,,,,,,,,,,,,,,,,,,,,,, £ ﬁ,~ /XJ"* ﬁ sf LO /J ’}"r

........... ..testifles as foilows

{Jues, 1.—What is vour n me a5 you wish it to appear in your pato%aoe and post -office address?

LA CC«Q [/(A_Lumd[.dhﬁlmwu—

Ques. 2.--Are you a native 50r72j:125ni:§i:_€]mted Statts, and if so, in what Stare or Tel ritory were you born ?®

Ans. Qr} A‘/M/;' ¥ uﬂ.e(,of/:ﬂ b :\hnym
Ques. 3.—Are you the identical person who made homestead eatry, X«[}’n—:{ / QR/L/ . , at the
A e "‘-‘r‘r—f’ Al i land office on the A day of
/M&‘Auj § ﬂ', and what is the true descupthon of 'the land now claimed by you¥ ~ 7

R S Y_ijﬂ LT A8, R B

Ques. 4.—-When was your house built on the land and when did yuu establish actual residence therein? (Descnbe -sg_?é-
sard house and other impraovements whichgyou have placed on the Ia ? , giving total value thereof.)

m%

t\)

Ansgy L L] \. £ f)adad, LA aa . ‘-j\_
N deﬁ?rp:)‘ : /ymuq /}J?/Urjpmx.x._ _". A e }“ Q/-. 174l ;;

! R

BTSN ATI SN eyt a3 e Bl

éf dlod 1 ¥alae Mi ]E\.P—uj__ud_. R—u’-l&%‘ T

ues WhOIE dées ¥ [y consist; and hav yuu an yom amily vesided continuoudly on fie ldnd e J o E
e

since first establishing resydence thexeon?j_’(lf unrmrued state the fact.)

Ans."(Mu .,n_%p rida..C ,Qol,npm, bv“’ ’PAQ_;;-P JWA,\@J_L/:' —‘Him:

B Ao Loy X ag

re,w./(f/:/ Amnd S ~§’
!
R

Ques. 6.—For what peflod or periods have you been absent from the homestead since making settlement, aud for
what purpose; and if temporarily absent, did your family reside upon and cultivate the lang during such absence?

Amns. Qr')' Al el k=P . ) a.ﬂr-,l_t,. 4 w0 j,...ﬂ‘:,h“ P A.A.NLDwﬁﬂﬁ.

ot

’D—ﬁp—(r‘ _f r}’*- '(I‘-_‘?.:
axintls

Ques. 7.—How much of the land have you cultivated each séason and £oF ho many seasons have you raised "0 2
cropsither E"!FE[ I used for grazing only,describe fencing,state nwmber and lind of stock grazed and by whom owned,

Ans A AT A oatmn B bA s ,gjrm).}( 2 afm,mx?.u, Adad g
M NBy = Q”tfl-ezm.w? ,,,,,,,,,,,,, /dtbuu_a ,,,,,,,, .2 daa s o 4

au—mg P aenta
- Ques. “ﬁm’ e’scnt claim wﬁﬁﬁn the Iimits Df an mcurporated town or selected site of a cify or tow
used i1 any way for trade and busmessf‘

Ans.

Ques. g. mWh'lt is the character of the land? Is it txmba, mountainous, prairie, grazing, or ordinary agricultural
land? State its kmd ands quality gnd for whgt purpose it is most valuable.

Auns.. Wy o “ A P8 ¢ ot o
T \I (O, (i,

ues. 10 A\ there ny%daca 1ons of coal, salines, or minerals, of any kind, on the land? (If so, describe what
they are; ﬂnd itate whether the Jand is move vaiuable for agricaltural than for manmal purposes. )

Ques. 11.—Have you ever made any other homestead entry?  (If so, describe the sa;ng.) #;:

Ques 1z.~~Have you sold, conveyed, or mortgaged any portion of the land, and if 50, to whim and for what
purpose? .

Ans. 4/[11'

Ques. 13.—Have you any personal property of any kmd eisewhere than on this claim? (If so, descube the same,
and state where the same is kept.

Ans, /MJT'

Ques. 14. —Descnbc by legal subdw:smns, or by number, kind of enh-y, nd office whete made, any other entry
or filing {not mineral) made by you since August 30, 18g0.

Angfgm masirfa /‘V.!/rnr:r(?‘ et N[.én;f {n?u 7{‘7;{_14;‘—;/.7_ ?’ﬂr&'\n A.ijﬂ_«aii_/

ok ‘pmrm/ antwuj,i_.ﬂui/ Ilﬂﬁ/mkk—/thM qjﬂﬂﬂmwﬂﬂ 3 Pruw./ujm . dmnj%oto—

to become a
* th ty is of forelgn birth s cectified: transcrlpt from the court records of his declarztion of intention
citizen, E;I:oi'a?xis n:zt}?:]:-\f){zatwn, or wg:.opy thereaf, certified by the officer tzking this proef, must be fled with the case. Evidence al

‘fﬂ!urnhsatwu is only required in final (fioe-year) homestead cases.)

(Slg fainly w1ti{ full ch;)t]an naine, )

Tl m———
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I HERERY CERTIFY that the fr;;eoomo“ testimany was read to the clajmant befove belng ElibSCl ibed and was

sWorn t{:?pfure megthis / BBy of L /LU‘UC/: x%é ,at my office at
Do ana h/(\{ij/?“ , LU (i MX’FE{...._COH: 4

[sez noTE n-Ex,ow,j

Nore.—The officer before whom the testimoﬁy is taken should call the attention of the witness to the following
section of the Revised Statutes, and state to him that it is the purpose of the Government, if it be ascertained that he
testifies {alsely, to prosecute him to the full extent of the law.

TITLE LXX, ~CRIMES. —Cliapter 4.

Sre. 5303, #Tvea ¥ person who h.wmg taken an onth beforea competent tribunal, officer, or person, inany cnse in which a law of the
T United ::z |tc:. -nnhm fzes an-onth1d be ddnifnistered, that he w:ll tesn(‘y, declare, depoae or certily truly, or that anj-written testimony,
r Llﬁc'lEL b_y im subscribe : :lfulij'. :Lnd z:n i jsuch cmth states or su

bL& any m'ltarni

oy Hleceiver.?

LAND OFFICE AT

¥or sale by Henry M. Copp, Washington, D. .

e

- B hswmﬂ' rmde a Homesfend entry of the /cg
L ‘Sebtibrd'Nc)f" s /{ : A1 TO\VnShlp No. /g M

of Range No L s subjecl: to entry at ELh " a _0 A

under, section. No. 2239 of tbe Revised St’atutes of the United States, do now apply to perfect my claim thereto
: by yirtue af section No.. - P 9\@ i of the Revised Statutes of the United States; and for that purpose do
- sglemuly el A)JW " ok that I W

: : citizen of the United: States' “that I have made actual settlemEnt °

apon and have cultivated and resided upon said land since the. /g { day of, ﬁf’—ff‘r‘pm,aw _______ 1 ?J/
to the present time; that ne paxt of said land hias been alienated, except as provided in section 2288 of the Revxsecl
Statutes, but that T am the sole dona fide owner as an actual settler ; that I will bear true -tilecvmnce to the Govemment

of thc United States, and, further, that Thave ot heretofore perfected or abandoncd an entry made under the homestead

laws of the Umted ‘-‘;tates, ex/zé{'

(Sign plainly with fall christian name.) Pt ﬁ’aaz M/
ﬁ é LU.(JL«TYI U /J “(QJWWEAMJAT‘HPAJ J/é&/

do hcrely_ certify that the abovc affidavit was subscu%and sworn to before me this.... /?day of

-] ) i zﬂ’ﬁ:’ , at my office at.l Q’./W;/QF\AL A — ::LUM.;Q . ../“JLEM....CGunty,
B US Coe

|
7
|




INSTRVHERT KO, 14463

States a vertiflcate of the Hegister of ‘the Land Office et Boise, Idsho, whereby

257 = QLS

THE UNITED STATES OF AMERICA,
Yo A1) to whom Yhese Presents Shall vome , GREEVING;
Homeetead vertificate No. 2577 )
Applicatiorn 5184 ;

WHEHEAS, There hae been dsposited in the General Land Office of the United

it appears thei, pursuent 4o the Act of tongrens approved 20th May, 1868, "To
seoure Homestsads to Actual HSettlers on %he Publis Domain,” and the sots supplamental
thereto, the olalm of ‘

MENSAL OLING

has Teen establizhed snd Guly coneummated, in conformity to low, for the SOUTHEAST

QUAHTER DF SECTIOH TEF IN TOWHSHIP EITHTEER NORTH OF RANGE THHEE WEST 0¥ TEE BOISE
HLHIDIAH /cuntaining one hupdred siwty scres,

aocording tov the 0fficiml Elat of tha Sarvey of the s&id 1&nd,_retﬂrﬂe& %0 the
‘Genersl Land Dfficea by the Surveyor Yenersl:

HOW XNOW YH, That there is, therefore, granted by the united ntates unto the
8ald menlal Oling the tract of land sbova desoribed; Y0 HAYVE AND TO HOLD the ssid
tract of Land, with the appurtenances thereod, unto the mald Menial Uiing énd to
hia heirs and agslgne forever; sabject to eny vested and acorned water rights for
mining, sgricultural, manufeeturing, or'other purposes, and righte to ditches and
reservoira uged in connestion with such water righta, =3 mey he recognized and
acknowledged by the local custome, laws, end decisinna of sourta, and slso gub ject
to the right of the proprietor of a veln or lode to extract and ramove hie ore
therefrom, should the same be fourd to penetrate or interseot the premises hereby
granted, =3 provided by law, And there 18 reasrved from the larnds hereby granted,
a right of way therecn for ditches or canals construoted by the suthority ¢f the
Unlted states,

1¥ TESTIMONY WHEREOF, I, Theodors Hocgevelt, President
of the Uﬁited States of Amarica, have czused
thess letters to be made ratent, end tﬁa seal
of the Yeneral Iand Office to be hereunto

affixed, ' {
{SEAL} b

GIVEN under my hand, at the Uity of washington,
United States )

General the fourteenth dsy of Novembker, ir the year
Lané 0ffice .
of our Lord one thousand pine hundred and
Beven, and of the Independence of the United
dtates the one hundred and thirty~second.
By the President: Theodore Hoomevelt
By ¥. M. MoKezn, Secretary,
) H. W. Sanford o
fAecorded , Vol. 684, Page 505, ‘ .Rocorder of the Genersal Iand Offiga.
EENC i
Recorded at the request of L. L. Burtenshaw at 10 minutes past 9 o'cldek ..

A, M. this EEth day of May, 1965.

Natilda Moger

Feea §1.00 Recorder
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