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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39578

Subcase No. 45-00167A

AFFIDAVIT OF LEAH ROSE

STATE OF IDAHO )

County of Cassia )

COMES NOW, Leah Rose, being first duly sworn on oath,
deposes and states:

1. That | am the sole owner of the property on 994 S 150 E,
Burley, ID; it being my primary residence since August, 1998.

2. That being recommended for Water Right no. 45-167A on this
property, a decreed surface water right from Willow Creek in Basin 45, | ask that |
be granted this water right.

3. That the facts contained in the Supplemental Director’s
Report regarding subcase number 45-167A be the basis for this water right.
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4. That in the report, Jeanie Robertson, Senior Water Resource
Agent, Southern Region Office in Twin Falls states:

“Since the claim to water right no. 45-167A stated that it
was a split from a right decreed by the court in Poulton, Agent Robertson began
her claim investigation by reviewing the Poulton decree. Agent Robertson found
that the land assigned by the court in Poulton to water right 45-167, the SESE of
Section 8, matched the description of the place of use from 1962, 1968, 1976,
1987 and 1992 fo determine whether the place of use had historically been
irrigated. The 1962 and 1968 aerial photographs show a small pond in the area
of the claimed place of use along with evidence of irmigation. Affached hereto as
Attachment C is a true and correct copy of the 1962 aerial photograph. Attached
hereto as Attachment D is a frue and correct copy of the 1968 aerial photograph.
Small striations appear in the 1976 aerial phofograph, which are indicative of
irrigation ditches, along with evidence of irrigation. Aftached hereto as
Aftachment E is a true and correct copy of the 1876 aerial photograph.® The
reddish tint in the claimed place of use had been irrigated as of the
commencement of the SRBA. Altached hereto as Attachment F is a true and
correct copy of the 1987 aerial photograph. Finally, the 1992 NAPP photograph
shows areas of irrigation in the claimed place of use after commencement of the
SRBA and filing of the original claim by the Koyles on August 23, 1988. Attached
hereto as Attachment G is a frue and correct copy of the 1992 NAPP pholograph.

NAPP photography from 2004, however, shows that the
historic channel of Willow Creek has changed since the aerial photography was
taken in 1992, 1987, 1976, 1968 and 1962. Aftached hereto as Attachment H is
a true and correct copy of the 2004 NAPP photograph. In each of the
photographic altachments prepared by Agent Rogertson, the claimed point of
diversion has been marked with a yellow and black poinf. In 1992 and earfier,
aerial photography demonstrates that Willow Creek entered the claimed place of
use in the SESE of Section 9 at the marked point of diversion and continued its
flow north along the property line. Sometime between 1992 and 2004, after the
Koyles filed their original claim,s the channel of Willow Creek changed.
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Compare Altachment H with Attachments C-G. Presenily, Willow Creek no
longer enters the claimed place of use af the marked point of diversion or flows
through the claimed place of use in the SESE of Section 9. See Attachment H.
Instead, Willow Creek bypasses the SESE of Section 9 as if flows through the
SWSW of Section 10 before it reenters its historic channel to the north of the
claimed place of use.s .
Attached to the original claim filed by the Koyles was a

diagrammed map depicting the points of diversion in the SWNESE of Section 26
and SESESE of Section 9, along with depicted irrigation in the SESE of Section
9. The diagrammed map is substantially similar fo a diagrammed map that was
originally filed by Robert and Ruth Moncur on April 1, 1983, with application for
fransfer no. 2852 for water right no. 45-166. Atlached hereto as Attachment | is a
true and correct copy of transfer no. 2852. Water right no. 45-166 was originally
decreed to Thomas Poulion in the Poulton decree. Ruth Moncur, also known as
Ruth Koyle, is presumably related to John and Margaret Koyle, original claimants
of water right no. 45-167-A. Unlike the map associated with the application for
transfer, the map attached to the claim depicts irrigation in the SESE of Section
9. Both diagrammed maps mimic the historic channel of Willow Creek, as
evidenced by aerial photography from 1992 and earlier.

Based on the above, Agent Robertson determined that
water had been used for irrigation on the claimed place of use and determined
that water right no. 45-167A could be recommended.”

5. That Agent Robertson concludes that “the
Department’s recommendation for water right no. 45-167A is based on historical
evidence of beneficial use and reasonable conclusions. “

6. That William A. Poulton’s objection to Water Right No. 45-
00167A is based upon personal grievance and not on need.

7. That | object to the Memorandum in Support of Motion for

Summary Judgment and affidavits included therein because of the Memorandum
claims of "fact” that are not “fact” but unreasonable conclusions.
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8. That in paragraph | of the Memorandum, entitled “Factual
Background,” line 21,22 it states that “Poulton will be injured if Rose is permitted
to unlawfully divert water from Willow Creek” when in fact, Poulton applied for
and according to the Idaho Department of Water Resources Adjudication
Recommendation Report 45-13666 V1 was deemed “recommended as an
enlargement of 45-167B for an additional 60 acres not covered by the decree.”
(Exhibit A). Also, that the 0.04 cfs aliotted in the recommendation of Water Right
No. 45-167A would only amount to a “cup” of water (Affidavit of John Anderson)
according to the Poultons, thereby admitting the amount would not be injurious to
them. Mr. Poulton also lends some of his water to Poulton affiant Cory King.

9. That the claim that “Water Right No. 45-00167A has never
been lawfully put to beneficial use, and if it was ever lawfully diverted, it has been
abandoned or forfeited by nonuse for over five (5) years” has not been proven
by affidavits or otherwise in said Memorandum. That the affidavits in the
Memorandum are anecdotal and do not provide scientific evidence such as that
provided in the Supplemental Director's Report Regarding SRBA Subcase No.
45-167-A.

10. That William A. Poulton used said property for maintaining his
cattle Affidavit of John Anderson) and said property did not sit “vacant” (Poulton’s
Affidavit of Don W. Green, par. 10; Poulton’s Affidavit of Florence Poulton
Gibson, par. 8;) when not actively used by other owners, and because Mr.
Poulton’s cattie grazed on the property would have reason to irrigate said
property (Affidavit of Garth Osterhout, Affidavit of Blane K. Rose). That other
neighbors witnessed Mr. Poulton’s cattle on the property during the years after
the church discontinued use of the property, but did not want to be involved in the
case because they have dealings with Mr. Poulton and do not want Mr. Pouiton
to cause trouble for them.

11. That the affiants supporting William Poulton did not walk the
property to inspect the presence of structures to provide irrigation (Affidavit of
Blane K. Rose ;Exhibit B,C), nor did they stand upon the property the entire time
to witness irrigation when it happened. That the road the affiants traveled by
vehicle to view said property was lined with large trees to inhibit close inspection
of said property and a curve in the road would take attention from viewing said
property carefully (Affidavit of John Anderson; Exhibit D).
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12. That affiant Cory King did not reside in this area until
approximately 1985 and shares a water interest with Mr. Poulton.

13. That Don Green and Florence Poulton Gibson, affiants of Mr.
Poulton, are related to Mr. Poulton and may have the facts misrepresented to
them by Mr. Poulton and/or have a personal interest in Mr. Poulton’s case.

14. That Sharon K. Harrison, affiant for Mr. Poulfon, has an
interest downstream of said property. That J. Dennis Koyle, affiant for Mr.
Poulton, is related to Sharon K. Harrison and could be presently representing Ms.
Harrison in her interest. Any recollections of J. Dennis Koyle about the property
owned by his father, John H. Koyle can not be counted as fact. J. Dennis Koyle
would not intenticnally harm a water claim filed by his father unless he was
misled somehow, or is now working in behalf of Sharon K. Harrison. J. Dennis
Koyle was approximately 10 years old in 1963 and did not live on the property
purchased by his father. He would not have been on the property constantly to
witness any irrigation by Mr. Poulfon and could not provide proof that Mr. Poulton
did not irrigate somehow. Please show the proof that “waste” or “stray” water
(Poulton’s Affidavit of J. Dennis Koyle, par. 7) was indeed that. | ask how Grant
Matthews can affirm that “floodwater” (Poulfon’s Affidavit of Grant M. Matthews,
par. 7) was indeed that. How can Michael Tribe in par. 4 of section ii of the
Memorandum, conclude that the evidence of water on the property is “simpfy the
result of wastewater or stray water'? | ask Mr. Tribe to provide proof.

15. That because previous owners “John and Margaret Koyle,
original claimants of water right no. 45-167-A" (Supplemental Director’'s Report
p.7) filed the claim, abandonment or forfeiture of said claim would not be the
intent during the Koyle’'s ownership.

16. That Mr. Pouiton willfully tried to prevent subsequent owner
Clark Harman from accessing Willow Creek water (Affidavit of Clark Harman)
and thus Mr. Harman demonstrated a situation contrary to willful abandonment or
forfeiture. Mr. Harman recalis Mr. Poulton allowed irrigation of the property for
some time, but later decided not to let Mr. Harman have any water. (See also
Affidavit of Blane K. Rose) Also, Clark Harman offered to sell the water claim to
Mr. Poulton to appease the situation, which Mr. Poulton agreed to purchase
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(although he had told me the water ciaim paper | had received through the
purchase of the home from Clark Harman was worthless and was not a rightful
claim) but the transaction did not go through because Mr. Poulton never sent the
money to Mr. Harman. Mr. Harman, being a bishop of the LDS Church at the
time, did not want to cause undue problems regarding his relationship with Mr.
Poulton (Affidavit of Clark Harman).

17. That |, Leah Rose, being the current owner, was prevented
from using Willow Creek after four years of ownership because of the rerouting of
Willow Creek away from said property by the Burley Highway District. This
rerouting without my permission does not constitute abandonment on my part.
That the water | was supposed tc enjoy up to the present was taken from me and
used by Mr. Poulton. | was not consulted in the process of the rerouting of the
Willow Creek stream that flowed on my eastern boundary. Mr. Poulton told the
Highway District where to move the stream and | was not consulted. | fail to see
how the new location of the streambed is “in the best interest of all parties”
(Affidavit of William A. Poulfon, par. 13) when | was not part of the decision-
making process. A map the Highway District drew for me when | talked to them
later shows where they wanted to route the stream before consulting Mr. Poulton
(Exhibit E). That | am especially concerned about ten huge trees that are on the
eastern boundary of my property. The trees are dying and are a constant safety
concern now because they were dependent upon the Willow Creek water stream
that flowed past them.

18. That asking for this “cup” of water would still be beneficial to
my acreage and would allow me to water my pasture and maintain a few
animals. That | also believe | may continue to fight for my water claim, no matter
how small, because it is my right to do so to protect my interest in the water, and
provide substantial property value.

19. That Poulton’s affiant Boyd Richins did not travel the road by
my property until the summer of 1998 when | purchased the property and four
years later was prevented from using it.
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20.That Mr. Poulion, in fact, believes the property still rightfully
belongs to him (Affidavit of Don W. Green, par. 8;) when in fact said property
does not belong to William A. Poulton or any other member of his family, but was
sold to the L.D.S. Church in 1914 (Exhibit F). That Mr. Poulton makes a point of
telling everyone that it is his property and was stolen, and because he believes
the property is still his, constitutes the basis for the objection of the water right.

21.. That if Mr.Tribe was saying there was no evidence of water
being used on the property during that time, why does it say that in the
adjudication process, the period of nonuse considers the year of the beginning of
the adjudication process and five years previous?

22. | ask Grant Matthews 1o provide proof that the property was
not irrigated during the time he claims it wasn’t. Does he have more proof than
just recollections of the property from more than three-quarters of a century ago?
To me, this evidence appears anecdotal and does not qualify as a factual
statement.

23. That Michael Tribe further states in section i, par. 2 of the
Memorandum that the LDS church intended to abandon and surrender the water
right because of the “physical removal of the church and an absence of any
record of a transfer or attempted transfer of such a right coupled with a
substantial period of nonuse.” How does he know the intent of the LDS church at
that time? If someone removes a structure, it does not mean the water right
intends to be abandoned. Where is the proof that it was indeed the intent of the
church to abandon any water claim? Does not the deed of transfer from one
owner to another constitute the transfer of the right? If the statement that the
sale is “subject to all rights, rights-of-way, easements, covenants, conditions and
restrictions as may appear of record "(Exhibit G} appears on the document, does
that not mean the transfer of water as well? And, unless a water claim is
specifically mentioned as nof transferring with the deed, it goes along with it? If
the LDS church maintained ownership of the property, why would the church
need to have cause to transfer the right while it maintained ownership?

It passed the ownership and the right to use Willow Creek to the subsequent
owner, John H. and Margaret Koyle. There was no mention of otherwise.
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Also, in times of drought, ditches and other water-conveying structures on a
property can remain dry for many years. Does that mean the owners intend fo
abandon their water rights? We live in a desert and a period of nonuse does not
mean abandonment of water right.

24. That Mr.Tribe has stated there is “no genuine issue of
material fact,” In addition fo the facts contained in the “708” report, | have
secured an aerial map taken by the USDA depicting diversion of water onto my
property in 1978. (Exhibit H).

in conclusion, | would like fo say that | must represent myself because | do
not have money to retain an attorney, and that for any inconvenience it may
cause, | apologize. [ make a small amount of money as an educational aide.

I must also say that Mr. Poulton has changed his mind many times about the
reason for the objection to the granting of this water right. When asking Mr.
Poulton why he was objecting to my water right, his aftorney, Mr. Ling, replied
during our initial settiement conference that Mr. Poulton felt it would be difficult to
work with the scheduling of the water use and that Mr. Poulton did not need the
water. Later, asking Mr. Ling again why Mr. Poulton was contesting the right, he
replied during a phone conference that Mr. Poulton did not need the water, but
that he was contesting for selfish reasons and that we all have selfish
motivations. In another conference with Mr. Ling and Mr. Poulton and the IDWR,
| asked Mr. Poulton if he knew how much water was invoived in my water claim.
He said he didn’t know. Later, neighbors were told by the Poultons that it only
amounted to about a “cup” of water and so the Poultons were upset that | was
contesting this objection to my water right because | should not give them so
much of a problem for such a small amount. 1 fail to see how “William Poulfon
will be harmed” (Conclusion, Memorandum) if | am granted this water right. He
has, and continues, to enjoy his portion of Willow Creek. If it would be
detrimental to him to lose this water, | ask for you to consider what it would do to
me.
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My personal opinion is that Mr. Willlam A. Poulton bears a grudge that the
ground was “stolen” from his family and cannot bear to share the water with me,
nerhaps to get ‘even.” | do not have any water now to enjoy, having if taken from
me, and all | ask is for consideration of a small amount of water for my use which
would be sorely needed. The culinary water coming from my well does not
provide enough flow to support irrigation of the pasture to sustain animais as |
wish to do.

Someone once told me that the Supreme Court has ruled that "For one fo
enhance his position at the expense of ancther s morally wrong.”

P will respect any judgment vou have concerning this case.

Submitted this 16" of May, 2008,

T \/é;/fi‘x{ >{/\«£€/
/ /Leaé’“ Rose /
STATE OF IDAHO J e
S8,
County of Cassia )

On this /4 ‘Pi*day of May, 2006, before me the undersigned, a
Notary Pubiic In and for said State, personally appeared Lesh Rose, known or
identifi ed to_ m&&be the person whose name s subscrrbed to the within and

g\l WITNESS WHEREOF, I have ﬁereunw set my hand and
affi xed *’rsy offikial ﬁﬁ&j tn& day and year first above writter.

i;:k “ SR

BN - IR - NGTAFEY PUBL C FOR IDAHO
<4 Residing at
My Commission Expires ggﬁgsg
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IDAHC DEPARTMENT OF WATER RESQURCES
7 Adjudication Recornmendation Report 45-13666 V1
WATER RIGHT NUMBER: 45-13666 V1

Owner Tvpe Narne and Address
Current Qwner WILLIAM A POULTON
9778150 E

BURLEY, ID 83318
(208)878-0011

Priority Date:  03/15/1880

Basis: Beneficiat Use

Status: Active

Source Tributary

WILLOW CREEK SINKS

Beneficial Usa From Tao Diversicn Rate Annual Voluma

IRRIGATION 03/15 to 1115 1.200 CFS

Totai Diversion: 1.200 CFS

Location of Point(s) of Diversion

WILLOW CREEK SW1/48W1/48W1/4 Sec. 16, Twp 125, Rge 23E, B.M.
CASSIA County

WILLOW CREEK SW1/4NE1/4SE1/4 Sec. 26, Twp 125, Rge 23E, B.M.
CASSIA County

Place of Use

IRRIGATION
Twp Rge Sec | NE i Nw ] SW | SE |
| NE JNW [ SW | SE | NE [NW ] SW | SE | NE [ NW | SW | SE | NE | NW | SW | SE | Totals
125 23€ 9 | 400 i | | 0.0° 40.0 37.0] ~ 157.0
| | | ! l
128 23E 10 | | i 30.0 30.0} [ 600

! I I i I

Total Acres: 217

Corditions of Approval:
1, C11  THIS WATER RIGHT IS SUBCRDINATE TO ALL WATER RIGHTS WITH A PRICRITY DATE
EARLIER THAN APRIL 12, 1994, THAT ARE NOT DECREED AS ENLARGEMENTS PURSUANT TO
SECTION 42-14286, IDAHO CODE, AS BETWEEN WATER RIGHTS DECREED AS
ENLARGEMENTS PURSUANT TO SECTION 42-1426, IDAHO CODE, THE EARLIER PRIORITY
AIGHT IS THE SUPERICR RIGHT.

2. C18 This partial decree is subject to such general provisions necessary for the definition of the rights or for
the efficient administration of the water rights as may be ultimately determined by the Court at a point in
time no later than the entry of a final unified decree. Section 42-1412(6), [daho Code,

Remarks: .
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendzation Report 45-13866 V1

1. Quantity The amount of water diverted under the following water rights may not exceed 50% or one hall
of the stream flow of Willow Creek. Combined Right Nos.: 45-166A, 45-1668, 45-167A,
45-167B, 45-11928, 45-13421, 45-13623, 45-13631, & 45-13632.

2. Quantity The amount of water diverted under this water right, 45-187A and 45-1678 may not exceed 25%
or 1/4 of the stream flow of Willow Creek at the point of diversion described below at any given
time.

3. Placa of Use USE OF THIS BIGHT WITH RIGHT NO. 45-167B 1S LIMITED TO THE IRRIGATION OF A
- lrrigation COMBINED TOTAL OF 217 ACRES IN A SINGLE IRRIGATION SEASCN.

4, General THIS RIGHT IS BASED UPON AN ENLARGEMENT OF RIGHT NO. 45-187B PURSUANT TO
SECTION 42-1428, IDAHQ CODRE.

8. Place of Use THIS RIGHT IS LIMITED TO THE [RRIGATICON OF 80 ACHES WITHIN THE PLACE OF USE
- Irrigation DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

Comments:

1, jroberts  3/3/2004 Basis of Recommaendation
Commaent: Recommended as an snlargement of 45-1678 for an additionai 80 acres not covered by the decree.
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WATER RIGHT NUMBER:

Owner Type
Current Owner

Current Qwner

Dirsctors Report Owner

Directors Report Owner

Priority Date:  11/23/1881
Basis: Decreed
Status: Active
Source

WILLOW CREEX

Beneficial Use
IRRIGATION

IDAHO DEPARTMENT OF WATER RESQURCES
Adjudication Recommendation Report 45-16878 V1

45-167B V1

Name and Address

WILLIAM A POULTON
9778150 E

BURLEY, ID 83318
(208)678-0011

MARGARET POULTON
977 S 150 E

BURLEY, ID 83318
(208)678-0011

JAMES W POULTON
RT 2 BCX 2454
BURLEY, |ID 83318
{208)678-5791

LA VORA G POULTON
RT 2 BOX 2454
BURLEY, ID 83318
(208)678-5791

Location of Point(s} of Diversion

WILLOW CREEK
CASSIA County

WILLOW CREEK
CASSIA County

Place of Uss
|RRIGATICN

Twp Rgs Sec |

j NE
128 23E 9 |
I

128 23E 10 |
I

Total Acres: 217

Tributary
SINKS
From To Diversion Rate
G315 to 1115 3.140 CF5
Total Diversion: 3.140 CFS
SE1/4SE1/48E1/4 Sec. 9,

SW1/4NE1/4SE1/4

i NW i swW |
SW | SE [ NE |[NW|SW ]| SE | NE | NW | SW | SE |
40.0 | | ;
! ! |
I | 30.0 30.0|

Annual Volume

Twp 1238, Rge 23E, B.M.

Sec. 28, Twp 128, Rge 23E, B.M.
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 45-1678 V1

Conditions of Approva:
1. C18 This partial decree is subject to such general provisions necessary for the definition of the rights or for
the efficient administration of the water rights as may be ultimately determined by the Court at a point in
ime no fater than the antry of a final unified decres. Section 42-1412(8), ldaho Cods.

Rermarks:
1. Quantity The amoaunt of water diverted under the foilowing water rights may not exceed 50% cr one hall
of the stream flow of Willow Creek. Combined Right Nos.: 45-188A, 45-166B, 45-167A4,
45-1678, 45-11828, 45-13421, 45-13623, 45-13631, & 45-13632.
2. Quantity The amount of water diverted under this water right, 45-167A and 45-13666 may not sxceed
25% or 1/4 of the stream flow of Willow Creek at the point of diversion described below at any
given tma.

3. Place of Use USE OF THIS RIGHT WITH RIGHT NOQ, 45-13666 S LIMITED TO THE IRRIGATION OF A
-irrigation COMBINED TOTAL OF 217 ACRES IN A SINGLE iRRIGATION SEASON.

4. Expianatory RIGHT NO. 45-13666 1S AN ENLARGEMENT OF THIS RIGHT PURSUANT TO SECTION
42.1428, IDARO CODE,

5. Place of Use THIS RIGHT IS LIMITED TO THE IRRIGATION GF 157 ACRES WITHIN THE PLACE OF USE
- Irrigation DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASCN,

8. Expianatory THIS RIGHT IS A SPLIT FROM FORMER RIGHT 45-1867.

Comments;

1. jroberts  3/2004 Basis of Recommendation

Comment: This right is recommended far 157 acres in a 217 ac PPU with 45-13666, an enlargement of 50 acres.
Diversion rate was claimed and recommended as 3.14 ¢fs, or an inch per acre, but 45-187 was for 1/4 of the flow of
Willow Creek, so this right and part A, along with the eniargement claim wilf ail be limited to the 1/4 flow.

Stockwater was not a pan of the decree so will not be recommended under this right and it is subject to the standarg ScU
in the area, not year-round use. (Needs O/C - ietter sent.}




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

in Re SRBA
Case No. 39576

Subcase No. 45-00167A

AFFIDAVIT OF JOHN ANDERSON

STATE OF {DAHG )

County of Cassia )

COMES NOW, John Anderson, being first duly sworn on oath,
deposes and states:

My family bought many acres of property around the Willow
Creek area in 1971, and we farmed the property. | built my residence on 1054 S
175 E in 1976 and have passed the property on 994 S 150 E since 1971 at least
3 times a week and after residing permanently here, traveled back and forth at
least daily. | saw Poulton’s cattle feed on the Rose acreage all the time during
the years prior to the Harman'’s purchasing the property (which purchase
occurred around 1987 or 1988.) | know the cattle belong to the Poultons
because they are the only people who run cows in this area.

it is hard to notice whether irrigation water is on the property or
not because of the large trees that are in front of the Rose property as you drive
by, and at the end of the property the road takes a sharp, banked corner that
should take your attention to the opposite way of the property as you go around
the corner and then the road continues toward the east—the property being on
the west behind you.

The Poultons have said the water that Ms. Rose is asking for
amounts to only about a “cup” of water and they are upset she is fighting for this
smail amount. However, we believe it is her right to fight for her water, no matter
how small that amount may be. If they believe this smail amount would hurt
them, consider how it has and would affect Ms. Rose to not have any share of
this water cltaim and to not have been able to use it thus far as was her right,
continuously, to the present, as the Poultons have used the water,




DATED this 17" day of February, 2006.

L . e
/J‘@%n Anderson

STATE OF IDAHC )
SS.
County of Cassia )

Onthis |4 day of May, 20086, before me the undersigned, a
Notary Public in and for said State, personally appeared John Anderson, known
or identified to me to be the person whose name is subscribed to the within and
foregoing instrument and acknowledged fo me that he executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and
affixed my official seal the day and year first above written.

)

NOTA Y PUBLIC F R IDAH 7

\BQSLdmg at:

My Commission Explres. 3- Zﬂt{

AFFIDAVIT OF JOHN ANDERSON




Tn Re SREA
(nse Ho. 34576
“ubcase Voo 4500/ AFFIDAVIT

STATE OF IDAHO )
$s.

County of Cassia )

COMES NOW, Garth Osterhout, being first duly sworn on oath,
deposes and states:

Leah Rose owns a pasture on which | asked to graze my horses
during the early summer of 2005. The horses were not able to be kept on the
pasture for more than three weeks at the most. The lack of moisture dried the
grass completely during that time and | had to remove my animais.

When the horses were first put in the pasture the grass was green and
jush due to the unusually wet spring we had that year and | was surprised the
grass did not last iong. In my opinion, it would be necessary to have irrigation to
keep the pasture in a condition to sustain animals throughout the summer.

DATED this 17" day of February, 2008.

Bt BT ST

“Garth Osterhout

STATE OF IDAHO )
S8.

County of Cassia )

Onthis /7 day of :le’bw“{“ 2008, before me the
undersigned, a Notary Public in and for said State, personally appeared Garth
Osterhout, known or identified to me to be the person whose name is subscribed
to the within and foregoing instrument and acknowledged to me that he executed
the same.

1N WITNESS WHEREOF, E have hereunto set my hand and

I PUBLIC FORNDAHO
srding at:

My Commission Expires:_3- Z0({




IN THE DISTRICT COURT OF THE FIFTH JUBICIAL DISTRICT OF THE
STATE GF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 38576

Subcase No. 45-00167A

AFFIDAVIT OF BLANE K. ROSE

STATE OF IDAHO )

County of Cassia )

COMES NOW, Blane K. Rose, being first duly sworn on oath,
deposes and states:

Bill Pouiton has been actively preventing our family from using
the water from Willow Creek on the subject property. When we first moved into
our home in 1998, Mr. Poulton, who never introduced himself, stopped to tell us
that the ground we purchased was stolen from his family and should belong to
him. He further stated that any water claim we thought we had was wrong—that
the claim was not valid and “did not exist.”

During the time | lived there, he would not let us access the water
that ran past our home on the east to irrigate our lawn or garden or to irrigate the
pasture, since the water did not *belong to us.” The previous owner, Clark
Harman, said he had “permission” to use the water from Mr. Poulton for a short
time, but after a disagreement, was not “allowed” to take water from the stream
anymore. Mr. Harman said the matter was dropped because he didn't want
trouble with Mr. Pouiton. | remember Mr. Harman saying he had placed a sump
pump in the creek to get water, but found the pump on the side of the ditch later.

In 2002, four years after purchase of the property, the Burley
Highway District moved the water that flowed on the east side of the property.
They informed Ms. Rose that they would be moving the water off the right-of-
way. Atthat time, Ms. Rose told the main person on the project that she had a
paper saying she had a water claim and didn’t want the water to be moved
because the ten huge trees along the stream depended on this water. The
district made a decision to move the water completely off the subject property
after consulting with Mr. Poulton. We never received a permission lefter from the
district to do the work, as did Mr. Poulton. The culvert and access to the water is
on Mr. Poulton’s property. Mr. Poulton states in paragraph 13, line 25,26 of his
affidavit, that the decision to move the streambed “was in the best interest of all




parties.” | wonder how it can be in the Rose’s best interest if Ms. Rose was not
consulted in the process of the relocation of the streambed?

In the affidavit of Mr. Poulton, he states many points which are
convenient for his case. However, | would like fo make some comments of my
own. Mr. Poulton never makes reference to the point that he had his cattle on
the property from the time the church decided not to use it as a facility. | would
think if there was feed on this ground and Mr. Poulton feit it was his property, any
resourceful livestock owner would not let the feed go to waste but would use it.
And, irrigate the ground for that livestock. Mr. Poulton has never explained why
the Harmans were not using the water. it was not by their choice. Mr. Poulion
would never work with Mr. Harman with the water schedule or to provide a way fo
permit him access o the water. In paragraph 12 of Bill Poulten’s affidavi, it says
“That LLeah Rose has never had permission...from the pipe that Cory King and |
use.” It seems that Mr. Poulion thinks he is the one who needs to grant
permission and determine who does and doesn’t get the water.

Mr. Poulton mentions that our driveway that went over the Wiliow
Creek stream would cause the water to clog there. We would ask him on many
occasions if we could help him get the debris cleared out, but he would tell us not
to mess with it. | understand what he was trying to do now. | believe he was
preventing us from using the water in order for us to lose any claim on it. He
says that we “failed to clean out the obstructions” and that is totally unfair to say.

We were prevented from using the water for our property since
2002 when the Highway District moved it, and Mr. Poulton has the control of the
culvert on his property now, which is right on our north boundary, at the present,
and it could be a point of diversion, which Mr. Poulton, in paragraph 8 of his
affidavit, states that it is “70 fo 12 feef” from our property, but it is actually 6' from
our north fence line. | just measured it.

Also, Mr. Poulton's ditch goes around the back and follows the
boundary of the property and bisects the subject property on the northwest
corner. As the ditch goes all the way around next to the west of the property, the
ditch has opened up on many occasions through the years and has provided us
with much irrigation water. It would have easily been a way to irrigate the land
prior to the Harman's home being placed there. The irrigated areas would not
have been visible from the road, which is on the east side of the property.

There is also a large ditch on the southwest corner of the property
near the irrigation ditch that runs from Mr. Poulton’s property under the fence and
into the subject property’s pasture. Clark Harman mentioned he wouid have
accessed the water from that ditch because it was quite easy to get the water
into the subject pasture that way. In fact, | was iater told the highway district
considered an option o move the Willow Creek stream to the south of the
property for an easy way for the subject property to access it. But, since Mr.
Poulton told them we did not have a valid water claim, they decided against it.
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One last statement. In paragraph 14, Bill Poulton declares that he
has “never seen any person intentionally irrigate the place of use....” yet in his
own affidavit he states that there was indeed “irrigation of a lawn” but in his
words he says it was “watered with a pump from a personal well.” | ask Mr.
Poulton to prove whether or not the water came from this “perscnal well” or not.
Or if the sprinkier watering the lawn Boyd Richins stated he saw on the property
(in paragraph 6 of the affidavit of Boyd Richins) was drawing water from Willow
Creek or not. | would like Mr. Poulton to show the proof that there wasn’t Willow

Creek water diverted onto the Rose property.
» L . ]
W

Blane K. Rose

DATED this 10" day of May, 2006.

STATE OF IDAHO )
ss.
County of Cassia )

On this __} ?—deay of May, 2006, before me the undersigned, a
Notary Pubiic in and for said State, personally appeared Blane K. Rose, known
or identified to me to be the person whose name is subscribed to the within and
foregoing instrument and acknowledged to me that he executed the same.

IN WITNESS WHEREOQOF, | have hereunto set my hand and affixed
my official seal the day and year first above written.

s gor sz

PUBLIC EOR IDAHO

Residing atﬁﬁm:@ﬂy
My Commission Expires:_s//r<// 1
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STATE OF IDAHO )

County of Cassia )

COMES NOW, Clark Harman, being first duly sworn on cath,
deposes and states:

To Whom it May Concern:

| have been asked by Leah Rose to write to the best of my memory
anything that | had to do with using Willow Creek for a water source at 884 5 150
E, Burley, Idaho.

Between 1990-1999, my family and | lived at 994 S 150 E, Burley,
idaho. Willow Creek flowed through the east of our property. When we
purchased the property from John Koyle, he transferred a paper of water right
that was filed for this property. | approached Bill Pouiton several times during
those years about using the water. He did not allow me to use the water during
that or any other time. A neighbor approached me to buy the paper of the water
right and | declined. | instead offered it to Bill Poulton, for half of the price that |
was offered and Bill said to give him some time and he would buy it. This
transaction of the purchase never happened. | decided | wasn't going to worry
about it because life is too short and it wasn't worth the contention.

| have written this to the best of my memory.

DATED this 22nd day of June, 2005.

\ T T

Clark B. Harman

STATE OF IDAHO )

County of Cassia )

On this_ 33~ day of j&bmwg, 2006, before me the
undersigned, a Notary Public in and for said State, personally appeared Clark
Harman, known or identified to me to be the person whose name is subscribed to




the within and foregoing instrument and acknowledged to me that he executed
the same.

IN WITNESS WHEREQF, | have hereunto set my hand and
affixed my official seal the day and year first above written.
e /_j

/ /D ‘
Lde &t M-/

NOTARY PUBL C FOR'IDAHO
ing at: ("o

My Commission Expires: 3- 201 |




EXHIBIT
E




J/c/ cof verf

e pod
= el
Lasle/
- road

|
|
j
i

Crew member

[ [abeled £77
Rese)

)1(75/(,(,{7,1’ jg .

LAy

* 5@{;% 075 what %/ /”}W?{v b/g{ﬂ ﬁﬂf l/mm[m/

719 4o - Obfd m’,‘d mtﬁ

arstes 00‘4 4%3




EXHIBIT
F




RT1R8DED

TEIZ INRESRTUDE, X¥ade thils 25th day of lepiember, in the ves

f17803,

af our Lord eona

o

- >

thouvend nine hundred and i‘aﬁrtaen, hatwzen Darak A, Poulton and Liliam . Founiton
heshand, of Zasal, Comnty. of’ (.'um:%;a, Ltnte o Isnhe, -the partins of the f’iz-::é 'pmjt, "a‘z"i_,
Chorles o, ‘;:mi‘t:hi: 3iskhop 01" Pello Turd, Cascia Jtake of the T. '1, .u'. C}'.ur-:h,-' of Pella‘,..rr
" county of Cnasia, l'state of Iaaho, the rarty of the second part, _ _
- TITRESZETH, That the sold parftlies of the Tirst par$, for and in conuiderstion Df.“_

the gum of Gme {31. OD) DOLLAAG, lawful money of the nited ftates of Amerien, to ihem in

hond paid by the said party of_%ha gecond part, the recelpt whereof is rerec_: ‘aciny 'ledge&. .

heve granted, bargsined ang: a:cﬂ& and by these preosents de grant, lmr“nif*, ...ell. LOnYey Bnd
N

confirm untd the said party of the second part, ond to his heirs and assigms forever, all
the follewing described real eatate, zitusted in Cassis County. State of Idaho, $o-wik:
Commeneling at the Zoutheast corner of the I-utheast gquarter (371) of Zection niﬁe‘
Tormship ?welva__f_]ﬁl_é-outh of Zange Twenty-thrag (23) “ast of the Tolge J':er*dian and
running thence “est Two hundred 2ifty {260) *eomuu forth Two humdrad ninety-ﬂve
{295} Teet: thencs Fast o Himdred- ﬁi"ﬁy (250) "eﬂt thende South Two bundred’ ninet;‘y-fi ar
{296} freet; to the place of deginning. .

TOGETHAR with 811 and ginpulnz the tanemants, herad itaments nnd. ann'ru'...encmcas
i t}neremtu helonging or. 111 any wise appertaining, the revnrsmn u.nd TEVBI’L10]’]S rern'zinuer
and mminder&. rents, issues nnd profits thereof, ond all’ esta.te. ri{'}'t title and’.. -
interaat in and to the szaid propa'ty as well in law as im equity, of thel said: parties. of*
the firet part. o

TO HAYE AND 70 HOLD, &1l and singuler the above mentioned and deacribed prafniaes,’;"

" together with the oppurtenances unto the party of the second part, and tc kim heirs ﬁnrl
aBalgoae forever. ind ths eonid parties of the first part, and thelr heirs, the said
premiges in the 'qniet aud. pesceful posseamion of the saiﬁ\ party of the second part, his
heirs and assignm sgsinet the sald partiea of thw first part, and their heirs and agsinst

a:l.l and avery person and persons whomsoerer la:fnlly olaﬂ;ming or to claim: thu same. she;
- anewiu TATRANT and by tliess presents forever DEFKID: R
L TITHESS: vmm-. ¥hio-dald. partiem of the firet pa-rt hm hereunti dek &
' m., ‘and seal the: day and w.ﬁrat above: mmm '

Signed, swaled and deli'nrod ‘

in tbe pressnce af - o Sarah 1. Poulton. {Seal) ' :
L. Dum. _ ‘ ™illiew S, Poulton.  |Seal)

state of Idaho, ;
L 7 UL 19AA89%, on.
County of Caasio, )

. 0 this fwenty-sixth dai of September, in the yesr 1914, hafai‘é: me:;. Banry 7,
Tuzker, & Fotary Fublic im and for said County, personslly appemred Sarah A, ?culﬁn and.
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'tu the within instrument, and n.c)mowledgaﬁ tu me that they e:racutsd the aame».
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&L bCLhL WARRANT? DE

CORPORATION OF THE PRESINING BISHOP OF THE CHURSH OF Jusus ciirst

OF LAUTERA-DAY SAINTS, a Utgh-corporaticn_sole, who wgok title
“harles H. Smith, Bishop-oﬁ_e lla Ward, La351a Sta?v cf the L. "3

Chuxch, Grantor, hereby 'urvejs and warrants snlv a<a1nsf all agts

af itself, itas successors and agsigns, to JOHN B, KuYLE and MARGARET
H. KOYLE, his wife, Granteesn, Ffor +the sum of Ten Do.lars {510.00)

and other good and valuable <onsideration, the following described

&

nd situated in the Codnty of Cassia, Stats of Idaho, to-wit:

Township 1@ Souih, Range 23 Bast of the Boige
Meridian, Cassia. €ounty, Idaho,

Szction 9: Beginning at tha Boutheast corner of
aid Secticn 9; thence Hortl 295 feet; thence West
250 feet; whénce Scuth. 295 faet; thence Nast 230
feet o the point of baq1nnin5. p
Subject to all Vlghte; rightg-of~way, cazoments, covenants, #
uﬁndkt ons and restrictions as mey appear of racord.

I Witness Whereof, the said Grantor has hereto subscribed itg nafka
and affixed its corporats seal by its forperate Scle this  18kh day o

Decamber, A.D., 1872,

CORPORATION RESIDING BISHOP
QP THE CHUEQE OF 5 CHRIST &P
LATTER-DAY SRENTQ Utah o0rpsr-

u:ionfaci,.

P — <

Eyiiiﬂfgﬂm P ‘fr’?@hﬂ_’/

Corporatce sole

STATE OF UTAH )
J
COUNTY OF SALT LAKE )

on this ASth day of hecember, A.D,, 372y hefore ma “ha undarsiqn@d,
a Notary Public in and for zaid County and 3tate, personally ippearade
VICTOR L. BROWN, kaoown to me <o be the Presiding #ichop of tihwe Churchgof
Jesuy Christ of Latter-Dav 3aints, and knowa £o me o be the Corporats
Sale cﬁ che Corporation oF bthe Presiding Bishop of the ety of Fesa
mﬂil of Lather-Day Saints, who sxecutad the withir ins—rument on penalf
R hna Copporation thaza:n named and 4anGWchgcﬂ L me chat guch ocorscrs-
ation executed the same.

Hy Commission BExpiress

Jotary
Macoi 25,1976 gounty
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United States
Department of
Agticulture

Farm
Service
Agency

Agriai
Photography
Figld Office

2222 W 2300 S
Salt Lake City UT
84118-2020
BO1-975-3500
801-875-3532 fax

October 31, 2005

RE: 9900-600401

CERTIFICATION

This is to certify that the attached enlargement was made from aerial film which was
secured while photographing:

Cassia County, ldaho

The film is on file in the Aerial Photegraphy Field Cffice, FSA, USDA, and Salt Lake City,
Utah.

ENLARGEMENT DATE

16031-278-27C August 21, 1978

i
7
iy / /
ffé/}{é/Wf-‘
Ken Koeher ;/*
Managelj'nenf Operations Officer

USDA is An Equal Opportunity Em ployer







in Re SRBA
Case No. 38576

Subcase No. 45-00167A

AFFIDAVIT OF LEAH ROSE

STATE OF IDAHO }
$S,
County of Cassia )

COMES NOW, Leah Rose, being first duly sworn on oath,
depuses and states:

The aerial map from the United States Department of Agriculture,
taken in August of 1978, shows a formation that indicates a dried water feature
on the property. it shows water diverted onto the property not only once, but
many times in order to cause a depiction of the water residue.

DATED this 16™ day of May, 2006.

L_eaﬁ Rose

STATE OF IDAHO )
County of Cassia )

Onthis /% dayof s 2008, before me the
undersigned, a Notary Public in and for said State, personally appeared Leah
Rose, known or identified to me to be the person whose name is subscribed to
the within and foregoing instrument and acknowledged to me that he executed
the same.

IN WITNESS WHEREOF, | have hereunto set my hand and
affixed my official seal the day and year first above written.

S

g - [lene Barise
DIANE BARGER NOTARY PUBLIC FOR IDAHO
NOTARY FUBLIC Residing at.__ifzede, B4

STATE OF 1.7/ My Commission Expires._//~7-0¢
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CERTIFICATE OF MAILING

FHEREBY CERTIFY that | served a frue and correct copy of the following document on the
persons listed below by United States Mail with the correct postage affixed thereto on this ___day
of May, 2006. ,

¢

s

Leah Rose

y
Document Served: Repily to Memorandum In Support of Motion for Summary Judgment

Persons Served:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, D 83303-2707

Roger Ling and Michael P. Tribe
Ling, Robinson and Walker
615 H. Street
P.O. Box 396
Rupert, D 83350

IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of idaho
P.O. Box 44449
Boise, ID 83711-4449






