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Before Commissioners: John N. Nassikas, Chairman;
William L. Springer, and Don S. Smith.

Idaho Power Company ) Project No. 2736

ORDER ISSUING MAJOR LICENSE (UNCONSTRUCTED) AND
PERMITTING WITHDRAWAL OF INTERVENTION

(Issued March 31, 1975)

On September 25, 1973, Idaho Power Company (Applicant)
of Boise, Idaho, filed application for major license under
Section 4 (e) of the Federal Power Act (Act), 16 U.S.C.
§797(e), to authorize the construction, operation and mainte-
nance of the proposed American-Falls Project No. 2736, which
will be located at the U.S. Department of the Interior, Bureau
of Reclamation (Reclamation)., 'American Falls Replacement Dam
on the Snake River. The application was revised or supple-
mented on February 1 and 6, March 18, April 16, June 3, July 15
and 31, August 9 and 26, September 30, October 31, and
November 15, 1974. '

Notice of the application was issued December 5, 1973,
with a return date for protests or petitions to intervene of
January 28, 1974. BAs hereinafter discussed, four petitions to
intervene were received and granted by the Commission, and the
Idaho Public Utilities Commission filed Notice of Intervention
under the Commission's Rules of Practice and Procedure, 18 C.F.R.
§1.8(a) (1). Notice was published in the Federal Reglster on
December 14, 1973, 38 Fed. Reg. 34496.

The American Falls Powerplant will have a total installed
(nameplate) capacity of 92.4 mW. The power plant and appurte-
nant facilities will be located near the City of American Falls,
Power County, Idaho, about 25 miles southwest of Pocatello,
Idaho. The project will affect lands and navmgable waters of
the United States and a Government dam.

The project will consist of (1) three 18-foot steel-lined
penstocks extending approximately 240 feet downstream to the
centerline of project turbines from a connection with similar
penstocks and intake works to be constructed as part cf the
Government dam; (2) reinforced concrete powerhouse containing
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. three adjustable-blade turbines each rated 42,000 hp at 88-foot
net head connected to three vertical-shaft, semi-outdoor type
generators each rated 34.2 mVA (30.8 mW at 0.9 p.f.), a 175-ton
gantry crane, and other related electrical and mechanical equip-
ment; (3) switchyard upstream from the powerhouse containing

one three-phase transformer rated apporximately 125 mVA,
13.8/138 kV, with circuit breakers and disconnect switches;

(4) 138-kV steel-pole transmission line extending approximately
2,100 feet along the right bank and across the Snake River to
the 138-kV switchyard of the existing American Falls develop-
ment of the Applicant; (5) tailrace; (6) recreational facilities
consisting of a public parking area, three small landscaped
parks with picnic tables, a potable water supply and sanitary
facilities, a public access area on the west bank of the Snake
River to accommodate bank fishing, and boat launching facili-
ties; and (7) appurtenant facilities. The power will be used
‘for public utility purposes.

The Honorable Cecil D. Andrus, Governor of the State of
Idaho, petitioned to intervene in support of the application
on January 28, 1974, stating that the water and power needs of
all of Idaho's citizens would be best satisfied by the early
issuance of a license. We granted intervention by order dated
February 8, 1974.

‘ The American Fall Reservoir District's (District) petition ’
in support of application was filed January 23, 1974. 1Its
stated interest was in the expeditious granting of a license.

The Idaho Fish and Game Commission (IFG) filed its
petition on January 28, 1974, in order to be heard and report
recommendations regarding the effect Project No. 2736 may have
upon fish and wildlife resources. On September 3, 1974, IFG
made motion to withdraw its intervention, as it was of the
opinion that the July 2, 1974, agreement between itself and
District, herein noted, provides satisfactory mitigation of
potential adverse fisheries impact from the project. We
herein grant IFG's motion.

The Idaho Public Utilities Commission (IPUC) filed its
Notice of Intervention on January 10, 1974. By letter dated
- August 16, 1974, IPUC stated its unqualified support for the
project, urging us to expeditiously issue the license herein.
By our order dated February 20, 1974, we granted the petitions
to intervene filed by the District and IFG.

On June 12, 1974, we allowed an intervention on the

timely filed petition of the Shoshone-Bannock Tribes (Tribes)
of the Fort Hall Indian Reservation, Idaho. The Tribes
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. alleged that there are tribal lands within the boundary of
Project No. 2736, and that they are entitled to receive a
reasonable annual charge for the use thereof under §10 (e) of

the Act. Applicant filed an answer on March 1, 1974, and

stated that no tribal lands are encompassed within project
boundaries.

We invited Interior to comment on the petition by the
Tribes by letter dated February 21, 1974. By letter dated
May 21, 1974, the Associate Solicitor for the Division of Indian
Affairs stated his opinion that the operation of the American
Falls Replacement Dam and Reservoir "affects the Fort Hall
Indian Reservation.”

We granted intervention to Tribes solely because of its
status as a spaceholder in the Reservoir above American Falls
Dam and as a landowner in the general area of Project No. 2736.
In so doing, we specifically said that annual charges should
be exacted only if Indian tribal lands are within the boundaries
of the hydroelectric project subject to our jurisdiction. See
16 U.S.C. §§796(2); 797(e); 803(e). The proposed hydroelectric
project includes only clearly defined areas downstream of the
Replacement Dam, and does not include the dam or the reservoir.
Our records further indicate that no tribal lands are included

within the boundaries of the proposed hydroelectric project and,
. thus, no basis exists for assessing annual charges for such use.

Additionally, we note that Applicant has no control over
the water releases at the Replacement Dam, nor can it affect
Tribes' storage rights in the reservoir. In short, it is our
opinion that Project No. 2736 will not affect tribal lands by
its operation under the terms of the license issued herein.

By letter dated November 15, 1974, Applicant transmitted
a copy of the Water Quality Certification issued by the State
of Idaho pursuant to Section 401 of the Federal Water Pollution
Control Act Amendments of 1972 (Amendments of 1972), 33 U.S5.C.
§1341. The Certification dated November 13, 1974, was issued

. upon certain conditions provided for herein to insure mainte-

‘ nance of water quality in the Snake River. By letter dated
November 26, 1974, the Commission's Secretary transmitted the
certification to the U.S. Environmental Protection Agency (EPA)
pursuant to EPA's Regulations, 40 C.F.R. §123.11(b) (1974).

On the matter of water quality, two further permits are
involved in the licensing of this project. By letter dated
Ogtober 31, 1974, Applicant transmitted a National Pollutant
Dlsc@arge Elimination System (NPDES) discharge permit under
Section 402 of the Amendments of 1972, 33 U.S.C. §1342, by EPA
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. Region X, for the City of American Falls' municipal treatment
plant's discharge into the Snake River. Under Article 4 of the
license Applicant will submit "as-built" drawings of the project,
which will show any major structures in the project area,
including the above-mentioned treatment plant and the location
of the discharge into the Snake River.

By letter dated February 11, 1975, Applicant transmitted a
NPDES discharge permit issued by EPA Region X for a wastewater
discharge from the project works. The permit became effective
on March 6, 1975. Pursuant to Article 4 of the license, Appli-
cant will also submit "as-built" information on this wastewater
discharge into the Snake River.

This is not the only application for license for an
American Falls project to have been before this Commission.
There currently exists at American Falls a 27 .5mW power facility
owned by Idaho Power Company which was a part of application for
major license in Project No. 2258, filed February 13, 1959. By
letter dated December 16, 1969, the United States Department of
the Interior (Interior) requested that we hold in abeyance the
issuance of the license in Project No. 2258 until the problems
arising out of the contemplated replacement of the American Falls
Dam had been resolved. As such problems have been disposed of
pursuant to the Act of December 28, 1973, we issued a license
‘ for the American Falls Project No. 2258 on March 31, 1975.

The existing American Falls Dam was constructed by
Reclamation in 1927 as part of the Minidoka Reclamation Project.
Within a short time an alkali/aggregate reaction took place in
the dam, leading to abnormalities, cracking, and general
deterioration over. the years. At present, Reclamation has
reduced the storage in the reservoir behind the dam to approxi-
mately 2/3 capacity for safety purposes.

The Act of December 28, 1973, 87 Stat. 704, in pertinent ya
part authorizes the Secretary of the Interior (Secretary) to i
enter into agreements with the American Falls Reservoir District
(District) authorizing the District to finance and construct a
Replacement Dam at American Falls, title to which will pass to
Reclamation upon its substantial completion. The Act of
December 28, 1973, deems the Replacement Dam to be a Government
dam, as defined in Section 3(10) of the Federal Power Act. 16
U.S.C. §796(10).

Pursuant to the 1973 Act the District, as constructing

agency, may execute contracts with an appropriate non-Federal
entity for use of the falling water leaving the dam for power
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generation, which contract shall provide for a monetary return
. to the District to defray the cost of construction of the
Replacement Dam. istrict may also contract with a non-Federal
SMEity to coordinate construction of the hydroelectric facilities

and the Replacement Dam, such facilities being the subject of
- this order. -

Reclamation developed a Draft Environmental Impact State-
ment (DEIS) on the American Falls Dam Replacement Program to
accompany the legislative process which led to the enactment of
the Act of December 28, 1973. The DEIS was made available to
the Council on Environmental Quality (CEQ) and a wide range of
agencies, organizations, and individuals on May 17, 1973.
Pursuant to §2.81 and §4.41 of the Commissions Rules, 18 C.F.R.
§2.81 and §4.41, Applicant submitted its Exhibit W (enyiron-
mental report). Reclamation and Commission Staff coordinated
their independent analyses of the environmental impacts of the
Replacement Dam Program, considered and reviewed comments
received on the DEIS, and developed a Final Environmental
Impact Statement (FEIS), designated as INT FES 74-60, which
was made available to CEQ and the public on November 13, 1974.
As Reclamation and Staff agreed that the major impacts of the
Program would be attributable to the Replacement Dam itself,
Reclamation served as lead agency for the FEIS, ‘as suggested
, in CEQ's guidelines, 40 C.F.R. §1500.7(b) (1974). Staff contri-
buted assistance with respect to this Commission's area of
. jurisdiction and expertise.

On the basis of the information in the FEIS and other data
on file with the Commission, we believe that the beneficial
effects to be derived from Project No. 2736 outweigh the
adverse effects upon the environment. We discuss hereinafter
the relevant environmental impacts which we have considered
pursuant to Section 102(2) (¢) of the National Environmental
Policy Act of 1969, 42 U.S.C. §4432 (2) (c).

Construction of the Replacement Dam and power plant will
result in the loss of a l4-acre forebay located between the
existing powerhouse and dam. This area provides an important
and substantial fishery for rainbow trout entering the forebay
from the upstream reservoir. In 1971 alone the fishery pro-
vided fishermen with about 37,500 recreation hours and a take
of 13,700 fish. The forebay fishery is a prime element in the
lives of many local citizens, serving as a source of food, a
recreation opportunity, and a social gathering place.

The area of the tailwater at the existing powerhouse pro-
vides a good sport fishery also. Without adequate oxygenation of
water passing through the proposed penstocks, these fish would
continue downstream in search of sufficient DO levels.
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Through an agreement dated July 2, 1974, the District will
provide the Idaho Fish and Game Commission (IFG) with $875,000
as mitigation for the loss of the forebay and the associated
fishery. Of that sum, $575,000 will be for construction and
$300,000 for operation and maintenance of facilities provided.
Through the above agreement, IFG will provide for some or all
of the following facilities:

a. Three 400' x 12' x 3' concrete raceways at the
American Falls Hatchery owned and operated by
IFG.

b. Acquisition, construction, and impoundment of
an off-stream fishing area.

c. A fishihg access bridge across the Snake River
below American Falls Dam.

d. Improved access to the river below the project
area and upstream of Lake Walcott.

While we recognize that the loss of the forebay will have
. a deleterious effect upon fishery resources, wWe believe that

the agreement and the conditions required herein will substan-
tially mitigate this loss.

During the summer months, diversion through the powerhouse
of all or nearly all of the water passing the dam would result
in a decrease in the quality of water in the Snake Riyer down-
stream. During these warmer months, dissolved oxygen concentra-
tion in the storage reservoir would often fall below acceptable
levels for fish. Under current operations, releases through
the dam into the forebay result in extensive agitation and
reoxygenation of the water prior to passage downstream. Elimi-
nation of the forebay and forebay releases of water would
result in the direct passage of water-from the reseryvoir through
the proposed penstocks and turbines to the river downstream
with little or no opportunity for improving oxygen coriditions.
When oxygen levels are low (3 to 4 mg/liter or lower) in the
reservoir, water released into the river downstream via the
powerhouse would not meet Idaho water quality standards for
dissolved oxygen content (6 mg/liter or 90% saturation, whichever
is greater). By letter dated July 1, 1974, the Idaho Department
of Environmental and Community Services requested approval by
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EPA of a variance to State water quality standards in the
stretch of the Snake River between American Falls and down-

stream Lake Walcott whereby the 90% saturation requirement
would be waived.

In order to meet Idaho's water guality standards for oxygen,
the District will construct, maintain, and operate an oxygen
injection system directly into the dam penstocks. As a part of
this system the District will also construct, maintain, and
operate a water guality monitoring system downstream of the dam
and powerhouse. In addition, the District will test two other
oxygen injection systems: (1) an injection by coarse bubble
diffusers upstream of the penstocks, and (2) upstream injection
by fine bubble diffusers. Based on the test results, either of
the above alternate systems may replace the direct penstock
injection systems or serve as a backup or supplementary system
if needed. Whatever the system or systems employed, the oxygen
injection rate will be controlled through the oxygen monitoring
system to satisfy State water quality requirements and to ensure
efficient system operation. We believe that any potential water
quality problem attributable to the Replacement Dam Program would
be adequately provided for by this system. By Article 46 we are
requiring Applicant to cooperate in the installation, maintenance
and operation of the system, and to assure that procedures exist
so that Reclamation and the Idaho Department of Health and Welfare
’ (IDHW) will be immediately notified if water quality drops below

the approved State standard so that appropriate action may be
taken to restore water quality.

Nearly all of the fish moving downstream from the
reservoir after construction of the new dam and powerhouse will
pass through the turbines. The mortality rate of these fish
will be higher than it is for fish under the present situation.
Estimates provided by the Applicant predict that smaller fish
(12 inches or less) will experience approximately 5 to 10
percent mortality. Larger fish will encounter, however, a
somewhat higher mortality rate on passage through the turbines.
More than likely turbine mortality rates will be directly
related to fish size, although absolute values cannot be deter-
mined without testing under actual conditions.

As the Applicant does not propose mitigation for fish
losses resulting from turbine mortality, and since the impact
could be substantial, we are requiring the Applicant to file
for Commission approval plans for a 3-year turbine mortality
study to commence after the new dam and powerhouse have been
constructed and are fully operational. The Applicant will
prepare the research plan in cooperation with appropriate State
and Federal fishery agencies. We believe that by this approach
we can best address the potential concerns which are not at this
. time adequately quantifiable.
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‘ During construction of the project works, turbidity from

suspended solids will increase in the Snake River downstream.
In addition to rendering the river less appealing from an
aesthetic point of view, the suspended solids will tend to
settle out and interfere with and reduce the production of
food-chain aquatic organisms. Both impacts should be short-
term and minor in nature.

Construction activities will require a maximum force of
approximately 500 workers during the peak construction period
lasting about two years. Some of these workers will come from
the local area; the rest will move to this area and remain only
temporarily. It would be expected that a portion of the workers'
payrolls would be spent in surrounding towns and cities. The
population increase will also be accompanied by needs for tem-
porary housing, temporary increase on the existing educational
facilities, additional water supplies, and increased load on
the City of American Falls' (City) sewage treatment facilities
and other services. Completion of construction activities will
also result in a period of social and economic readjustment for
the community. '

The City has a 400,000-gallon-per-day secondary sewage

treatment plant which discharges into the Snake River downstream

from the existing power plant. This facility has an adequate
’ capacity to handle the temporary increased load due to the influx

of construction workers. Flows in the river downstream from the
sewage outfall may be of poorer quality during construction due
to possible reduced releases from the reservoir. However,
reduced flows in the river are not expected at times critical to
the fishery resources downstream. As herein noted, this plant
has received a §402 permit under the Amendments of 1972, 33
U.s.C. §1342. :

Several alternatives to the Replacement Dam Program were
considered: leave the existing dam without change; replace
the existing dam without a powerhouse; repair the existing dam;
enlarge the dam and the reservoir; and develop storage at other
sites. These were considered as alternatives to the program
which Congress approved by its Act of December 28, 1973. We
have also considered power source alternatives to the proposed
project: exotic, other hydroelectric, nuclear, gas turbines,
combined cycle, coal-fired steam, and geothermal.

Our review of the alternative sources of power production
convinces us that they are less attractive than the proposed
project. The adverse environmental impacts of such alternatives
would include noise, wvisual impacts, emissions, and increased
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. heat rejection. In addition, the operation of alternative
thermal power sources would deplete even further the Nation's
critically short fossil-fuel supplies.

. At the same time that we attempt to make the most efficient

' use of our non-depleting hydroelectric resources consistent
with environmental protection, it is our opinion that electri-

B cal energy conservation practices are desirable and should be
promoted vigorously. Though conservation cannot eliminate
growth in energy demand and the need to expand electric generat-
ing capacity, such a program could effect a significant reduc-

tion in the need for new generating capacity over the next
decade.

By letters dated May 17, 1974, the Secretary of the
Commission requested comments pursuant to Section 4{e) of the
Act and other relevant statutes from appropriate Federal, State

and local agencies on the application for license. The comments
received are discussed below.

The U.S. Department of the Interior (Interior) in letters
dated September 5 and October 17, 1974, commented on the applica-
tion and other supplemental information. Interior said that the
license application provided that all falling water from the

Replacement Dam would be used for hydroelectric generation )
. purposes. Applicant's response dated September 25, 1974, acknow-

ledged that under certain conditions it would not receive all

falling water. We note that if the water guality monitoring
program provided for in Article 46 herein shows substandard
dissolved oxygen levels, Reclamation will be informed of the
condition so that the powerplant may be bypassed. If Applicant
defaults in any of its falling water payments, the powerplant
will be bypassed. Further, Applicant will not receive releases
when interruptions occur for inspections, maintenance, repair
and emergency conditions at the Replacement Dam. In short, the
United States is not obligated to operate the Replacement Dam
in a manner to have water in the Replacement Dam at elevations
for power generation or to operate to increase head for power
generation. The Applicant noted still further that load and
machinery capacities as well as the amount and timing of water
releases for irrigation, flood control and other purposes would
be limiting factors to the amount of water Applicant receives
for hydroelectric generation.

Interior expressed concern that the application did not
adeqguately recognize the major adverse environmental impacts of
the proposed project: (1) the destruction cf the existing fore-
bay and its associated fishery without adequate mitigation;
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. (2) the degradation of water quality in the reach from American
Falls Dam to Lake Walcott and its effect on the tailrace fish-
ery, and (3) the fish mortality resulting from passage through
the new turbines. These were also the chief concerns of the
Idaho Wildlife Federation in its letter dated January 22, 1974.

Interior recommended that Applicant revise its exhibits to
indicate (1) means to measure fish losses, (2) assignment of
mitigation responsibility, and (3) the plan for mitigation.
Additionally, inclusion of the standard stream gaging articles
in any issued license was regquested.

We concur with the specific recommendations above. By
Article 40 we are requiring Applicant to continue consultation
and cooperation with appropriate environmental agencies for the
protection and development of the natural resources of the pro-
ject area. By Article 45 Applicant shall submit for our approval

a plan for a 3-year research study of fish mortalitv throuah the tur-
bines, and at termination of the study recommend changes to

alleviate the mortality problem. By Article 46 we require of
Applicant consultation and cooperation with Reclamation and
" District in the installation, maintenance and operation of a
dissolved oxygen and temperature monitoring system in the Snake
River downstream from the project tailrace. Article 10 is the
. requested stream gaging article. : ‘

'In addition, these requests have been partially satisfied
through an agreement between District and Applicant dated
August 21, 1973, setting forth that environmental costs related
to the Replacement Dam and power plant are District's and a
July 2, 1974, agreement between District and Idaho Fish and
Game Commission, which establishes a mitigation plan and funding
therefor. We are thus satisfied that sufficient measures have
been taken to protect the resources involved.

Interior further recommended that recreation site No. 5,
consisting of an existing gravel boat ramp, parking area, and
access road, be included within the project boundary. Applicant's
revised Exhibit R, filed July 15, 1974, which is approved in
part by the terms of this license, includes this site within the
project boundary. By Article 42 we are requiring Applicant
to comply with Interior's recommendation that public access be
provided from the new powerhouse access road, under the railroad
bridge, to the west river bank.

Interior also recommended that a scenic overlook should be

constructed above the Replacement Dam near the right abutment,
to be operated and maintained by Reclamation. While we agree
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that the recommendation may have merif, we do not believe that
such a development outside the project should be the Applicant's
responsibility and are not, therefore, requiring its development.

Interior noted that the area of the project may be of some
historical significance. By Article 44 we require Applicant to
coordinate with appropriate agencies to develop plans and proce-
dures to protect and enhance historical values within the project
boundary, including the 0l1d Island Powerhouse.

Under Section 7 of the Act of December 28, 1973, $400,000
is authorized for construction of specific facilities for public
recreation and fish and wildlife enhancement. Interior noted
that Applicant's Exhibit R said that some of these funds would
be available for enhancement in the tailrace area, whereas
Interior's position is that the public funds will not be avail-
able for Applicant's use. We agree with the latter interpreta-
tion of the Act of December 28, 1973, and have specifically

deleted all references to such funds in the Exhibit R we approve
hereinafter. ‘ ' ‘

Interior also recommended that the following articles
requested for the existing Project No. 2258 be included in the
license for Project No. 2736:

(a) The Project shall be operated in such manner as
will not conflict with the future depletion in
flow of the waters of Snake River and its
tributaries, or prevent or interfere with the
future upstream diversion and use of such water
above the backwater created by the project for
the irrigation of lands and other beneficial
consumptive uses in the Snake River watershed.

(b) The Licensee shall not make any claims under
the authority of this license against the United
States or other parties claiming through the
United States for any damages resulting from
any future reduction in the flow of the waters
" of the Snake River and its tributaries for the
irrigation of lands or other beneficial purposes.

Even though the Applicant would agree to insertion of the
provision contemplated by Interior in (a) above, we consider
it unnecessary from a practical standpoint and do not require
its inclusion. The use of falling water releases for power
generation is so thoroughly under the control of Reclamation
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. in its releases for irrigation and other purposes of the Minidoka
Project that the Applicant would have no opportunity to operate
the project in a manner to conflict with future depletion or
diversion of the water of the Snake River. The use of the
resource is a non-depleting one and under the Act of December 28,
1973, and related contracts, the operation of the hydroelectric
facility shall not impair the efficiency of the Replacement Dam
Program to serve the other purposes of the Minidoka Project.

While the Applicant did not address (Db) above in its
comments, we note that the recommendation is similar to Section

4.7 of the unexecuted Falling Water contract. Section 4.7 pro-
vides that: ‘

No liability shall accrue against the United
States or any of its officers, agents, or employees,
or against the Constructing Agency, for damage,
direct or indirect, arising by reason of shortages
in the quantity of water available through the
Existing Dam or Replacement Dam oOr interruptions in
water releases resulting from drought, inaccuracy in
distribution, hostile diversion, prior or superior
claims, accident to or failure of the Existing Dam
or the Replacement Dam, whether or not attributable to

' negligence of the officers, agentsor employees of
. the United States or the Constructing Agency, .Or
other causes of whatsoever kind.

However, to adequately protect the Government from liability for
water shortage or interruption, and in the absence of an executed
agreement among the parties to that effect, Article 35 includes
Interior's recommendations subject to the clarification that the
license, as such, shall not be interpreted as affording greater
rights to Licensee than it might otherwise have. See, Utah

Power & Light Company, Project No. 2420, 41 F.P.C. 175 (1969).

Interior commented that the 138-kV transmission line from
the powerplant to the switchyard traverses directly over a con-
gested recreational area, and suggested that the line be relo-—
cated or modified to insure that it does not present a hazard.
3y Article 38 we require Applicant to complete, within one
year, a study addressing the need for alternative alignment or
clearance for the transmission line. By Article 39 we require
Applicant in the design, construction and maintenance of the
project works, including transmission lines, to follow the
Commission's Guidelines relating to protection of certain
values in the design and location of rights-of-way and transmis-
sion facilities, 18 C.F.R. §2.13 (1974).
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‘ Applicant in Exhibits C, D, and E of its application

stated that a June 15, 1923, contract (Contract) between Appli-
cant and Reclamation, entitled a "Contract...Relative to Power
Rights at American Falls, Idaho.", will continue in effect with-
out change. Interior commented that it is anticipated that
some changes would be made to said contract.

We note that Article 36 of the Contract provides that its
- execution shall not be construed as waiving any authority, juris-
diction or control which this Commission may have over Applicant
at American Falls, nor could it, of course. Likewise, we would
expect that any changes negotiated to the Contract will not be
inconsistent with terms of this order or any applicable admini-
strative or statutory requirements.

The U.S. Army, Corps of Engineers (Corps) by letter dated
July 18, 1974, reported that the project is not in conflict with
any existing or proposed Corps projects, and that the plans of
project structures are satisfactory from the standpoint of
navigation interest. According to the Corps, the project will
have no adverse effect on flood control on the Snake River.

The Corps recommended that any license issued should
require the Applicant to consult prior to construction with
the Corps' District Engineer Walla Walla District, concerning

Department of Army permit requirements. We have adopted that
recommendation in Article 37.

By letter dated July 26, 1974, the U.S. Environmental
Protection Agency (EPA), requested that certain conditions
relating to water quality be incorporated into the license.

EPA recommended that the Applicant provide and operate facili-
ties approved by the Idaho Department of Health and Welfare
(IDHW) and EPA for reoxygenation of waters released from the
project to meet established water gquality standards, to monitor
the quality of project releases, and to notify Reclamation

when water quality falls -below standard so that the project will
be bypassed until such time as water guality standards are met.

Applicant responded by letter dated September 25, 1974,
that EPA's recommendations are provided for in the overall con-
tractual scheme discussed heretofore. 1In addition, the §401
certification requested by EPA and Article 46 responds to EPA's
concerns. While we recognize that the chief responsibility for
reoxygenation of the water passed downstream is that of the
District's under the proposed contracts, we are requiring of
Applicant that it consult and coordinate with interested

parties and agencies to insure adequate water quality in the
Snake River.
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We have provided in Article 46 a framework for consultation
and cooperation to insure maintenance of water gquality at the
project. Particulars such as those required under the §401 per-
mit can be addressed within this format. Good faith consultation
with interested agencies may reveal that more stringént require-
ments are desirable. In such a case, Article 46 provides a

mechanism by which the natural resources involved will be
protected.

The U.S. Department of Agriculture-Forest Service reported
by letters dated July 25 and August 29, 1974, that this project
would not affect National Forest land or resources, nor would
it conflict with any project of which the Service is aware
which should be or has been constructed by the United States.

The Department of Transportation-United States Coast
Guard reported by letters dated July 23 and September 9, 1974,

that it has no comments to offer nor any objection to the appli-
cation. :

Department of Commerce-National Marine Fisheries Service
commented by letter dated June 28, 1974, that the project would
have no direct effects on marine, estuarine, anadromous or
inland commercial fisheries.

"By letters dated May 31 and August 13, 1974, the U.S.
Department of Health, Education and Welfare (HEW) said that it
would be glad to comment on any draft environmental impact .
statement that the Commission might develop for this project.

As we previously noted, Staff contributed to Reclamation's

Final Environmental Statement on the American Falls Dam Replace-
ment and Powerplant, which was made available to CEQ and the
public on November 13, 1974, designated as INT-FES 74-60. :/
Entities from whom comments were requested on that draft
included HEW, but it did not choose to comment thereon.

The Chairman of the Pacific Northwest River Basins Commis-
sion reported by letter dated July 23, 1974, that the licensing
of the project would be consistent with that Commission’s
approved comprehensive Columbia-North Pacific Framework Plan
and that no significant historical or cultural assets are known
to be involved in any environmental impacts.

*/ Reclamation had previously developed and circulated a draft
statement on the proposed legislation which became the Act
of December 28, 1973.
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The Idaho Department of Water Resources stated in letters
dated July 18 and August 23, 1974, that inclusion of the pro-
ject plant as part of the American Falls Dam Replacement Pro-
gram is consistent with the objectives of the State Water Plan,

and that it is in the public interest to support construction
of the proposed power plant.

In a letter dated May 31, 1974, the Idaho Parks and
Recreation Department (IPRD) stated that it supported any
proposal which would result in early replacement of the dam.

This support was qualified pending Idaho Fish and Game Commis-
sion (IFG) accepting a plan to mitigate the loss of the

forebay fishery and approval of the project's impact on water
quality by IDHW. As developed herein, we believe that their
soncerns have been satisfied. By further letter dated

jeptember 5, 1974, IPRD expressed its satisfaction that the
sublic interest for recreation at the project is being fulfilled.

The Advisory Council on Historic Preservation suggested in
a letter dated June 21, 1974, that the Environmental Impact
Statement give evidence of contact with the Idaho Historic Pre-
servation Officer and contain a copy of his comments on the
effects of the project on historical, cultural, archaeological
and architectural resources. Reclamation's Final Environmental
Statement adopts both of these recommendations.

We have also received comments dated June 27, 1974, from the
Idaho State Preservation Officer. He suggested that the 1902
power plant building would be an excellent interpretive center
for Reclamation and noted that American Falls itself has long

been of historic interest as a fur trade and Oregon Trail land-
mark. .

We have consulted the National Register of Historical
Places through February 4, 1975, and find no listed sites that
would be affected by the project. By Article 44, however, we
require Applicant to coordinate with Reclamation and the State
Historic Preservation Officer for the future protection and

enhancement of any historic resources within the project
boundary.

The Idaho Department of Agriculture recommended by letter
dated August 13, 1974, that the Exhibit R be approved and
expressed the desire to see the entire rebuilding project
implemented as soon as possible. With certain deletions noted
herein we are approving the Exhibit R.
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In a letter dated July 23, 1974, the State of Idaho,

Division of Budget, Policy Planning and Coordination offered
no. comment on the application.

We believe that the licensing of American Falls

Project No. 2736 best meets the standard of §l0(a) of the Act,
16 U.S.C. §803(a). That section requires that a project
approved shall "be best adapted to a comprehensive plan for
improving or developing a waterway or waterways for the use or
benefit of interstate or foreign commerce, for the improvement
and utilization of waterpower development, and for other bene-
ficial public uses, including recreational purposes...."

Utilization of added head from the Replacement Dam through
additional units will increase power capacity of the existing
site from 27.5 mW to 92.4 mW. This increase reflects a fuller
development of the waterpower potential of the project than
previously attained. Releases from storage for irrigation pur-
poses will also occur at times of Applicant's greatest need to
serve the area's electric loads, principal of which are pumping
loads of irrigators. Better use will be made of recreational
attributes of the area. Adequate mitigation measures have been
provided for any adverse effects of the overall project, particu-
larly in terms of the loss of the forebay fishery, potential
. turbine fish mortality, and water quality concerns.

The value of increased generation and its contribution to
system reliability is great. Applicant is a member of the
Western Systems Coordinating Council (WSCC), in addition to
having its own interconnected system. In these times of
increasing need for reliable power, the addition of this potent-
ial is necessary. Of course, the energy source is of a non-
depleting nature, which contributes to its efficacy in terms of
conservation of natural resources.

Further, we have evaluated the cost and benefits of this
project in comparison with those of alternative thermal genera-
ting sources, which would require the utilization of supplies
from diminishing sources of fossil fuels. ‘'We are persuaded, as
indicated previously, that no better alternative exists to the
licensing of this project, and that the action we take today
best serves the public interest.

Our records show that Applicant is financially qualified to
undertake the development of this project. We conclude that
the project structures as proposed in the application would be

safe and adequate if constructed in accordance with sound engi-
neering practice.
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Among the several contracts contemplated under the Act of
December 28, 1973, is the unexecuted Falling Water Contract
between the District and the Applicant, subject to the approval
of the Secretary of the Interior to insure that the contract
will not impair the efficiency of the dam to serve the other
purposes of the Federal Minidoka project. In essence, the
proposed Falling Water Contract provides for the Applicant to
Fetite District bonds 1in The amoumrt ©F £19,550,000 plus interest
&5 payment for the use of alling water O he e
cost of the Replacement Dam. Additional construction GoSts
of over $1% milTion are proposed to be borne by spaceholders
in the reservoir and, in certain instances, by the Government.

Apart from this obligation, it is also proposed that
Applicant will also make supplemental falling water payments
in the event that any of the spaceholders are in default of
payment of their obligations. Applicant would assume under the
contract the obligation to pay 33% of the operation and main-
tenance costs of the Replacement Dam. The proposed contract
would provide for the use of standard Commission accounting _
procedures, and would terminate upon expiration of this license.

The proposed Falling Water contract also contemplates the
possibility that the District may be required to issue Interim
Notes in order to meet the construction schedule for the Replacement
Dam and Reservoir. 1In such an event, the Applicant under the pro-
posed contract would execute a guaranty agreement to the purchasers
of such Interim Notes, upon approval by the appropriate regulatory
agencies, among others. This licensing order shall not be construed
as giving any approval required of the Commission under the Act,
including Section 204 (16 U.S.C. §824c(a)), for such an issuance.

Pursuvant to Section 10(e) of the Federal Power Act, 16 U.S.C.
§803(e), we are required to fix a reasonable annual charge for the
use of a Government dam, subject to readjustment by the Commission
at ‘the end of twenty years after the project is available for service
and at periods of not less than ten years thereafter upon notice and
opportunity for hearing. The Applicant's obligation to pay for
falling water in accordance with the terms of the proposed Falling
Water Contract is in essence payment for benefits received from the
Government's American Falls Replacement Dam. At 1974 costs, the
forty annual payments of principal and interest spread over fifty

e I _the license would TegquiTe an estimated annual pavment of
%ﬁ%ggE?733‘T3?"?EIIiﬁﬁ‘WEEETT“_TE—EEGTLion, tThe Applicant's payment
of one~third o nual operation and maintenance expenses of the
Replacement Dam is estimated to average $10,000 annually and is in
the nature of further annual charges. 1In light of the substantial
nature of the proposed payments to be made by the Applicant toward
the construction, maintenance and operation of the Replacement Dam
we believe Applicant would in essence be paying an annual charge for
the use of a Government dam within the meaning of Section 10(e) of
the Act. However, we will defer our determination of reasonable
annual charges until we can review, in light of any revised
costs, the financial obligations assumed by the Applicant. Copies




Project No. 2736 -18-

of executed contracts and other documents relating to such finan-

cial obligations are to be promptly filed with the Commission
. under Article 36 of this license.

We believe that the record relative to the instant
application had been fully developed and considered by this
Commission. The facts have been fully developed in Reclamation's
DEIS and comments thereon, as set out in the Final Environmental
Impact Statement, public staff meetings, pleadings and other
data on file with the Commission. Therefore, we do not believe
that a trial-type hearing will contribute any new and relevant
information and conclude that it is not in the public interest
to hold such a hearing in this proceeding.

We conclude on the basis of the record before us that a
power license should be issued to the Applicant for a term of

fifty years effective on the first day of the month in which
this order is issued.

Applicant filed several exhibits as part of its application.
Exhibit J, General Map of the Project Area, and Exhibit K, Detail
Maps of the Project Area, substantially conform to the Regula-
tions and are approved as part of this license for Project
No. 2736, subject to the provisions of Article 4, whereby Appli-
cant will submit "as-built" Exhibits upon completion of construc-
tion or at such time as the Commission may require.

. Of the 11 sheets filed as part of Exhibit L, General Design
Drawings, we have included FPC No's 2736-18 through 22 as herein-

after described in this license. The remaining sheets were of

an informational nature only and are not relevant to the design

of the project.

Exhibit M, General Description and Specifications of
Equipment is approved only as to those parts which describe part
of the licensed project itself. Paragraph "l. Intake" was sub-
mitted for informational purposes only and equipment described
therein is not a part of Project No. 2736 but rather of the
Replacement Dam.

The revised Exhibit R filed July 15, 1974, is approved and
made part of this license with the exception of portions of the
text relating to expenditures of public funds authorized under
the Act of December 28, 1973. Exhibit S is also approved.
While we recognized previously that the primary responsibility
for mitigation of any adverse environmental impacts from the
Replacement Dam Program rests with District, we are requiring
Applicant to consult and cooperate with appropriate agencies to
help insure that the natural resources involyed are protected.
In this regard we note but do not include in the license the
July 2, 1974, agreement between District and IFG, which Applicant
. filed as part of Exhibit R.

No conflicting applications are before the Commission at

this time. We note that the license issued March 20, 1975, in
Project No. 2258 is for the existing American Falls project.
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. One of the provisions of that order requires Applicant to make
application to surrender Project No. 2258 when its generation is

rendered inoperable by a more comprehensive hydroelectric
development at American Falls.

Finally, Applicant noted in its Exhibits C, D, and E that
application would be made to the Idaho State Department of Water
Administration for a change in the point of diversion of the
water at American Falls, to obtain permits for any additional
water used, to construct project works in the river channel,
and to remove certain of the existing facilities,

The Commission finds:

(1) The American Falls Powerplant Project No. 2736 would
affect lands of the United States and the United States Depart-
ment of the Interior Bureau of Reclamation American Falls Re-

placement Dam and would be located on a navigable waterway of
the United States.

(2) Applicant is a corporatlon organized under the laws

of the State of Maine and is authorlzed to do business in the
State of Idaho.

(3) Public notice of the filing of the application for
. major license was given on December 5, 1973. Notice of inter-
vention was filed by the Idaho Public Utilities Commission pur-
suant to section 1.8(d) (1) of this Commission's Rules of Prac-
tice and Procedure. Interventions were granted based on peti-
tions filed by the Governor of Idaho, Honorable Cecil D. Andrus;
Idaho Fish and Game Commission; American Falls Reservoir Dis-

trict; and the Shoshone-Bannock Tribes of the Fort Hall Indian
Reservation, Idaho.

(4) 1Intervenor Idaho Fish and Game Commission should be
permitted to withdraw its petition to intervene.

(5) A trial-type hearing is neither warranted nor in the

public interest, as the record before this Commission is suffi-
cient for decision.

(6) No conflicting application is before the Commission.

(7) Subject to the terms and conditions hereinafter
imposed, the project does not adversely affect a Government dam,
nor will the issuance of a license therefor, as hereinafter pro-
vided, affect the development of any water resources for public
purposes which should be undertaken by the United States.
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. (8) Subject to the terms and conditions hereinafter
imposed, the project will be best adapted to a comprehensive
plan for improving or developing a waterway or waterways for
the use or benefit of interstate or foreign commerce, for the
improvement and utilization of waterpower development, and for
other beneficial public uses, including recreational purposes.

(9) The estimated cost of developing the project compared
to the estimated cost of developing suitable alternatiye sources
of power is reasonable.

(10) The installed horsepower capacity of the project
hereinafter authorized for the purpose of computing the capacity
component of the administrative annual charge is 123,000 horse-
power, and the amount of annual charges based on such capacity
to be paid under the license for the project for the cost of
administration of Part I of the Act is reasonable.

(11) The amount of annual charges to be paid under the
license for recompensing the United States for the use, occu-

pancy, and enjoyment of its lands is reasonable, as hereinafter
fixed and specified. . ’

(12) It is appropriate in the administration of the
. Federal Power Act to defer the gquestion of reasonable annual
charges to be assessed for the use of a Government dam

(13)  The plans of the structures affecting navigation have
been approved by the Corps of Engineers.

(14) The term of the license hereinafter authorized is
reasonable.

(15) The Exhibits designated and described in paragraph
(B) below conform to the Commission's Rules and Regulations and
should be approved as part of the license for the project.

(16) The Applicant has demonstrated satisfactory evidence
that it has the necessary financial capabilities to undertake
the development and operation of the project.

(17) Federal development of this project has been
precluded by the Act of December 28, 1973.




Project No. 2736 - 21 -

. The Commission orders:

(A) This license is hereby issued to Idaho Power Company
(hereinafter Licensee) under the Federal Power Act for a fifty
year period commencing the first day of the month in which this
order is issued, for the construction, operation and maintenance
of the American Falls Project No. 2736, located on the Snake
River, in Power County, Idaho, and which occupies lands of the
United States, will utilize water from and affect the American
Falls Replacement Dam of the United States Department of the
Interior Bureau of Reclamation, and further would affect naviga-
ble waters of the United States, subject to the terms and condi-
tions of the Federal Power Act, which is incorporated herein
by reference as part of this license, and subject to such rules
and regulations as the Commission has issued or prescribed under

the provisions of the Act.
(B) The American Falls Project No. 2736, consists of:

(i) all lands constituting the project area and enclosed
by the project boundary, the limits of which are otherwise defined,
and/or interests in such lands necessary or appropriate for the
purposes of the project, whether such lands or interests therein
are owned or held by the Licensee or the United States; such pro-
ject area and project boundary being shown and described by cer-
‘ tain exhibits which form part of the application for license
which are designated and described as follows:

Exhibit FPC No. Showing
Exhibit J, Sheet 1 of 1 2736—32 General Map
Exhibit K, Sheet 1 of 2 2?36!27 Detail Map
Exhibit K, Sheetiz.of 2 2736-28 Detail Map

(ii) project works consisting of: (1) three 18-ft.
steel-lined penstocks extending approximately 240 ft. down-
stream from a connection with similar penstocks and intake works
to be constructed as part of the Government's American Falls
Replacement Dam to the centerline of project turbines;

(2) a reinforced concrete powerhouse containing three adjust-
able-blade turbines each rated 42,000 hp at 88-ft. net head con-
nected to three vertical-shaft, semi-outdoor type generators
each rated 34.2 mVvA (30.8 mW at 0.9 p.f.), a 175-ton gantry
crane, and other related electrical and mechanical equipment;

(3) a switchyard upstream from the powerhouse containing one
three-phase transformer rated approximately 125 mvA, 13.8/138
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kV, with circuit breakers and disconnect switches; (4) a

138-kV steel-pole transmission line extending approximately

2,100 ft. along the right bank and across the Snake River to the
138-kV switchyard of the existing American Falls Project No. 2258
of the Idaho Power Company; (5) a tailrace; (6) recreation faci-
lities consisting of a public parking area, three small land-
scaped parks with picnic tables, a potable water supply and
sanitary facilities, a public access area on the West bank of

the Snake River to accommodate bank fishing, and boat launching
facilities; and (7) appurtenant facilities: -- the location,
nature and character of which are more specifically shown and
described by the exhibits hereinbefore cited and by certain other
exhibits which also form part of the application for license

and which are designated and described as follows: ’

Exhibit L FPC No Showing
Sheet 1 of 10 2736-18 Project Layout-Plan & Section
Sheet 2 of 10 - 2736-19 Powerhouse General Arrange-

. ment-Top Deck & Generator Floor
Sheet 3 of 10 - 2736-20 Powerhouse General Arrange-

. ment-Turbine Floor & Inspection
Gallery

Sheet 4 of 10 2736-21 Powerhouse General Arrange-

ment-Transverse Sections

Sheet 5 of 10 2736-22 Powerhouse General Arrange-
) ment-Longitudial Section

Exhibit M: Consisting of three typewritten pages, filed
February 6, 1974, entitled "General Descrip-
tion and Specification of Equipment”, except
for paragraph "l1" on page 1.

Exhibit R (revised): Filed July 15, 1974 and consisting of:

(1) seven typewritteﬁ pages of text, except
for the second paragraph on page 1 and the
third full paragraph on page 5 thereof, and

(2) one map Exhibit R, page 1 of 1 (revised)

(FPC No. 2736-29) entitled "l.ocation Map - Recrea-
tional Facilities," insofar as it describes
existing and proposed recreation sites.
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Exhibit S (revised): Filed March 18, 1974, and consisting
of five typewritten pages of text.

(1ii) all of the structures, fixtures, equipment or
facilities used or useful in the maintenance and operation of
the project and located on the project area, and such other
property as may be used or useful in connection with the project
or any part thereof, whether located on or off the project area,
if and to the extent that the inclusion of such property as
part of the project is approved or acquiesced in by the Commis-
sion; together with all riparian or other rights, the use or
possession of which is necessary or appropriate in the mainte-
nance or operation of the project. :

(C) This license is also subject to the following terms
and conditions set forth herein as articles: :

Article 1. The entire project, as described in
this order of the Commission, shall be subject to all
the prov151ons, terms, and conditions of the license.

Artlcle 2 No substantial change shall be made in

the maps, plans, specifications, and statements described

- .and designated as exhibits and approved by the Commission
in its order as a part of the license until such change
shall have been approved by the Commission: Provided,
however, That if the Licensee or the Commission deems it
necessary or desirable that said approved exhibits, or
any of them, be changed, there shall be submitted to the
Commission for approval revised, or additional exhibit or
exhibits covering the proposed changes which, upon appro-
val by the Comm1551on, shall become a part of the license
and shall supersede, in whole or part, such exhibit or
exhibits theretofore made a part of the license as may be
specified by the Commission.

Article 3. The project works shall be constructed
in substantial conformity with the approved exhibits
referred to in Article 2 herein or as changed in accor-
dance with the prov1sxons of said article. Except when
emergency shall require for the protection of navigation,
life, health, or property, there shall not be made without
prior approval of the Commission any substantial alteration
or addition not in conformity with the approved plans to
any dam or other project works under the license or any
substantial use of project lands and waters not authorized
herein; and any emergency alteration, addition, or use so
made shall thereafter be subject to such modification and
change as the Commission may direct. Minor changes in
uses of project land and waters or in the project works or
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divergence from such approved exhibits may be made if

such changes will not result in decrease in efficiency,

in material increase in cost, in an adverse environmental
impact, or in impairment of the general scheme of develop-
ment; but dany of such minor changes made without the

prior approval of the Commission, which in its judgment
have produced or will produce any of such results, shall
be subject to such alteration as the Commission may direct.

Article 4. Upon the completion of the project, or
at such other time as the Commission may direct, the
Licensee shall submit to the Commission for approval
revised exhibits insofar as necessary to show any diver-
gence from or variations in the project area and project
boundary as finally located or in the project works as
actually constructed when compared with the area and
boundary shown and the works described in the license
or in the exhibits approved by the Commission, together
with a statement in writing setting forth the reasons
which in the opinion of the Licensee necessitated or
justified variations in or divergence from the approved
exhibits. Such revised exhibits shall, if and when
approved by the Commission, be made a part of the license

‘ under the provisions of Article 2 hereof.

Article 5. The construction, operation, and mainte-
nance of the project and any work incidental to additions
or alterations shall be subject to the inspection and
supervision of the Regional Engineer, Federal Power Commis-
sion, in the region wherein the project is located, or of
such other officer or agent as the Commission may designate,
who shall be the authorized representative of the Commission
for such purposes. The Licensee shall cooperate fully with
said representative and shall furnish him a detailed program
of inspection by the Licensee that will provide for an ade-
quate and qualified inspection force for construction of
the project and for any subsequent alterations to the pro-
ject. Construction of the project works or any feature or
alteration thereof shall not be initiated until the progran
of inspection for the project works or any such feature
thereof has been approved by said representative. The
Licensee shall also furnish to said representative such
further information as he may require concerning the con-
struction, operation, and maintenance of the project, and
of any alteration thereof, and shall notify him of the date
upon which work will begin, as far in advance thereof as
said representative may reasonably specify, and shall noti-
fy him promptly in writing of any suspension of work for
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a period of more than one week, and of its resumption and
completion. The Licensee shall allow him and other offi-
cers or employees of the United States, showing proper
credentials, free and unrestricted access to, through and
across the project lands and project works in the perfor-
mance of their official duties. The Licensee shall com-
ply with such rules and regulations of general or special
applicablility as the Commission may from time to time
prescribe for the protection of life, health, or property.

Article 6. The Licensee within five years from
date of issuance of the license shall acquire title in
fee or the right to use in perpetuity all lands, other
than lands of the United States, necessary or appropri-
ate for the construction, maintenance and operation of
the project. The Licensee, its successors and assigns
shall, during the period of the license, retain the
possession of all project property covered by the
license as issued or as later amended, including the
project area, the project works, and all franchises,
easements, water rights, and rights of occupancy and
use; and none of such properties shall be voluntarily
sold, leased, transferred, abandoned, or otherwise dis-

. posed of without the prior written approval of the Com-
mission, except that the Licensee may lease or other-
wise dispose of interests in project lands or property
without specific written approval of the Commission pur-
suant to the then current regulations of the Commission.
The provisions of this article are not intended to pre-
vent the abandonment or the retirement from service of,
structures, equipment, or other project works in connec-
tion with replacements thereof when they become obsolete,
inadequate, or inefficient for further service
due to wear and tear; and mortgage or trust deed or
judicial sales made thereunder, or tax sales, shall not

be deemed voluntary transfers within the meaning of this
article. ' ‘

Article 7. In the event the project is taken over by
the United States upon the termination of the license, as
provided in Section 14 of the Act, or is transferred to a
new license or to a non-power licensee under the provisions
of Section 15 of the Act, the Licensee, its successors and
assigns will be responsible for and will make good any
defect of title to or of right of occupancy and use in any
of such project property which is necessary or appropriate
or valuable and serviceable in the maintenance and opera-
tion of the project, and will pay and discharge, or will
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assume responsibility for payment and discharge, of all
liens or incumbrances upon the project or project property
created by the Licensee or created or incurred after the
issuance of the license: Provided, That the provisions

of this article are not intended to require the Licensee,
for the purpose of transferring the project to the United
States or to a new Licensee, to acgqguire any different
title to or right of occupancy and use in any of such
project property than was necessary to acquire for its

own purposes as Licensee.

Article 8. The actual legitimate original cost of
the project, and of any addition thereto or betterment
thereof, shall be determined by the Commission in accor-
dance with the Act and the Commission's Rules and Regula-
tions thereunder.

Article 9. After the first 20 years of operation of
the project under the license, six percent per annum shall
be the specified rate of return on the net investment in
the project for determining surplus earnings of the pro-
ject for the establishment and maintenance of amortization

. reserves, pursuant to Section 10(d) of the Act; one-half

. . of the project surplus earnings, if any, accumulated after
the first 20 years of operation under the license, in
excess of six percent per annum on the net investment,
shall be set aside in a project amortization reserve
account as of the end of each fiscal year: Provided, that,
if and to the extent that there is a deficiency of project
earnings below six percent per annum for any fiscal year
or years after the first 20 years of operation under the
license, the amount of such deficiency shall be deducted
from the amount of any surplus earnings accumulated there-
after until absorbed, and one-half of the remaining sur-
plus earnings, if any, thus cumulatively computed, shall
be set aside in the project amortization reserve account;
and the amounts thus established in the project amortiza-
tion reserve account shall be maintained therein until
further order of the Commission.

Article 10. For the purpose of determining the stage

and flow of the stream or streams on which the project is
located, the amount of water held in and withdrawn from
storage, and the effective head on the turbines, the
Licensee shall install and thereafter maintain such gages
and stream—-gaging stations as the Commission may deem
necessary and best adapted to the requirements; and shall
provide for the required readings of such gages and for
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the adequate rating of such stations. The Licensee shall
also install and maintain standard meters adequate for

the determination of the amount of electric energy genera-
ted by said project works. The number, character, and
location of gages, meters, or other measuring devices,

and the method of operation thereof, shall at all times be
satisfactory to the Commission and may be altered from
time to time if necessary to secure adequate determina-’
tions, but such alteration shall not be made except with
the approval of the Commission or upon the specific direc-
tion of the Commission. The installation of gages, the
ratings of said stream or streams, and the determination
of the flow thereof, shall be under the supervision of,

or in cooperation with, the District Engineer of the
United States Geological Survey having charge of stream-
gaging operations in the region of said project, and the
Licensee shall advance to the United States Geological
Survey the amount of funds estimated to be necessary for
such supervision or cooperation for such periods as may

be mutually agreed upon. The Licensee shall keep accurate
and sufficient record of the foregoing determinations to
the satisfaction of:the Commission, and shall make return

of such records annually at such time and in such form as.
. the Commission may prescribe.

Article 11. The Licensee shall install additional
capacity or make other changes in the project as directed
by the Commission to the extent that it is economically
sound and in the public interest to do so, after notice

" and opportunity for hearing.

Article 12 The Licensee shall, after notice and
opportunity for hearing, coordinate the operation of the
project, electrically and hydraulically, with such other
projects or power systems and in such manner as the Com-
mission may direct in the interest of power and other
beneficial public uses of water resources, and on such
conditions concerning the equitable sharing of benefits
by the Licensee as the Commission may order.

Article 13. Whenever the Licensee is directly
benefited by the construction work of another licensee,
a permittee, or of the United States of a storage reser-
- voir or other headwater improvements, the Licensee shall
reimburse the owner of the headwater improvement for
such part of the annual charges for interest, maintenance,
and depreciation thereof as the Commission shall determine
to be equitable, and shall pay to the United States the
. cost of making such determination as fixed by the Commis-
sion. For benefits provided by a storage reservoir or
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. other headwater improvements of the United States the Li-
censee shall pay to the Commission the amounts for which
it is billed from time to time for such headwater benefits
and for the costs of making the determinations pursuant to

the then current Commission Regulations under the Federal
Power Act.

Article 14. The United States specifically retains
and safeguards the right to use water in such amount, to
be determined by the Secretary of the Army, as may be
necessary for the purposes of navigation on the navigable
waterway affected; and the operations of the Licensee, so
far as they affect the use, storage and discharge from
storage of waters affected by the license, shall at all
times be controlled by such reasonable rules and regula-
tions as the Secretary of the Army may prescribe in the
interest of navigation, and as the Commission may prescribe
for the protection of life, health, and property, and in the
interest of the fullest practicable conservation and utili-
zation of such waters for power purposes and for other ’
beneficial public uses, including recreational purposes,
and the Licensee shall release water from the project reser-
voir at such rate in cubic feet per second, or such yolume
in acre-feet per specified period of time, as the Secretary
‘of the Army may prescribe in the interest of navigation, or
. as the Commission may prescribe for the other purposes
hereinbefore mentioned.

Article 15. On the application of any person,
association, corporation, Federal agency, State or munici-
pality, the Licensee shall, after notice and opportunity
for hearing, permit such reasonable use of its project
properties, including works, lands and water rights, or
parts thereof, as may be ordered by the Commission in the
interest of comprehensive development of the watexway or
waterways involved and the conservation and utilization of
water resources of the region, for water supply, Or for
the purpose of steam-electric, irrigation, industrial,
municipal or similar uses. The Licensee shall receive
reasonable compensation, at least full reimbursement for
any damages or expenses which the joint use causes him to incur,
for use of its reservoir or other project properties or parts there-
of for such purposes, any such compensation to be fixed
by the Commission either by approval of an agreement
between the Licensee and the party or parties benefiting
or after notice and opportunity for hearing. Applications
shall contain information in sufficient detail to afford
a full understanding of the proposed use, including satis-
factory evidence that the applicant possesses necessary
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water rights pursuant to applicable State law, or a
showing of cause why such evidence cannot be concurrently
submitted, and a statement as to the relationship of the
proposed use to any State or municipal plans or orders

which may have been adopted with respect to the use of
such waters.

Article 16. In the construction or maintenance of
the project works, the Licensee shall place and maintain
suitable structures and devices to reduce to a reasonable
degree the liability of contact between its transmission
lines and telegraph, telephone and other signal wires or
power transmission  lines constructed prior to its trans-
mission lines and not owned by the Licensee, and shall
also place and maintain suitable structures and devices
to reduce to a reasonable degree the liability of any
structures or wires falling or obstructing traffic or
endangering life. None of the provisions of this article
are intended to relieve the Licensee from any responsibility
or requirement which may be imposed by other lawful authority
for avoiding or eliminating inductive interference.

Article 17. The Licensee shall, for the conservation
and development of fish and wildlife resources, construct,
. maintain, and operate, or arrange for the ‘construction,
maintenance and operation of such reasonable facilities
and comply with such reasonable modifications of the pro-
ject structures and operation as may be ordered by the
Commission upon its own motion or upon the recommendation
of the Secretary of the Interior or the fish and wildlife
agency or agencies of any State in which the project or a

part thereof is located, after notice and opportunity for
hearing. ‘

Article 18. Whenever the United States shall desire,
in connectlon with the project, to construct fish and
wildlife facilities or to improve the existing fish and
wildlife facilities at its own expense, the Jcensee shall
permit the United States or its designated agency to use,
free of cost, such of Licensee's lands and interest in
lands, reservoirs, waterways and project works as may be
reasonably required to complete such facilities or such
improvements thereof. 1In addition, after notice and oppor-
tunity for hearing, the Licensee shall modify the project
operation as may be reasonably prescribed by the Commission
in order to permit the maintenance and operation of the
fish and wildlife facilities constructed or improved by
the United States under the provisions of this article.
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This article shall not be interpreted to place any obliga-
tion on the United States to construct or improve fish

and wildlife facilities or to relieve the Licensee of any
obligation under this license.

Article 19. The Licensee shall construct, maintain
and operate, or shall arrange for the construction, main-
tenance and operation of such reasonable recreational
facilities, including modifications thereto, such as
access roads, wharves, launching ramps, beaches, picnic
and camping areas, sanitary facilities and utilities,
giving consideration to the needs of the physically
handicapped, and shall comply with such reasonable modifi-
cations of the project as may be prescribed hereafter by
the Commission during the term of this license upon its
own motion or upon the recommendation of the Secretary
of the Interior or other interested Federal and State
agencies, after notice and opportunity for hearing.

Article 20. So far as is consistent with proper
operation of the project, the Licensee shall allow the
public free access, to a reasonable extent, to project
waters and adjacent project lands owned by the Licensee
for the purpose of full public utilization of such lands
and waters for navigation and for outdoor recreational pur-
poses, including fishing and hunting: Provided, That the
Licensee may reserve from public access, such portions of
the project waters, adjacent lands, and project facilities

as may be necessary for the protection of life, health, and
property. »

Article 21. The Licensee shall be responsible for and
shall take reasonable measures to prevent soil erosion on
lands adjacent to the stream(s) and to prevent stream
siltation or other forms of water or air pollution resulting
from construction, operation or maintenance of the project.
The Commission upon reguest, or upon its own motion, may
order the Licensee to take such measures as the Commission
may find to be necessary for these purposes, after notice
and opportunity for hearing. )

Article 22. Licensee shall dispose of all temporary
structures, unused timber, brush, refuse, or other unneeded
material resulting from the clearing of lands or from the
maintenance or alteration of the project works. Disposal
of the material shall be done with due diligence and to the
satisfaction of the authorized representative of the Commis-

sion and in accordance with appropriate Federal, State, and
local laws and regulations.
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Article 23. 1Insofar as any material is dredged or
excavated in the prosecution of any work authorized under
the license, or in the maintenance of the project, such
material shall be removed and deposited in such a manner as to
reasonably preserve the project environmental values and
so as not to interfere with traffic, both land and water.
Dredging and filling in a navigable water of the United
States will also be done to the satisfaction of the

District Engineer, Department of the Army, in charge of
the locality.

Article 24. Whenever the United States shall desire
to construct, complete, or improve navigation facilities
in connection with the project, the Licensee shall convey
to the United States, free of cost, such of its lands and
its rights-of-way and such right of passage through its
dams or other structures, and permit such control of pools

as may be required to complete and maintain such navigation
facilities.

Article 25. The operation of any navigation facilities
which may be constructed as a part of or in connection with
any dam or diversion structure constituting a part of the
project works shall at all times be controlled by such ’
. reasonable rules and regulations in the interest of naviga-
tion, including the control of the level of the pool caused
by such dam or diversion structure, as may be made from time
to time by the Secretary of the Army. ' ‘

Article 26. The Licensee shall furnish free of cost
to the United States power for the operation and maintenance
of navigation facilities in the vicinity of the project at
the voltage and frequency required by such facilities and
at a point adjacent thereto whether said facilities are
constructed by the Licensee or by the United States.

Article 27. The Licensee shall for the protection of
navigation, construct, maintain and operate at its own
expense such lights and other signals on fixed structures
in or over navigable waters of the United States as may
be directed by the Secretary of the Department in which
the Coast Guard is operating. '

Article 28. The Licensee shall be liable for injury
to, or destruction of, any buildings, bridges, roads,
trails, lands, or other property of the United States,
occasioned by the construction, maintenance, or operation
of the project works or of the works appurtenant or acces-
‘ sory thereto under the license. Arrangements to meet such
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liability, either by compensation for such injury or
destruction, or by reconstruction or repair of damaged
property, or otherwise, shall be made with the appropriate
department or agency of the United States.

Article 29. The Licensee shall allow any agency of
the United States, without charge, to construct or permit
to be constructed on, through, and across those project
lands which are lands of the United States such conduits,
chutes, ditches, railroads, roads, trails, telephone and
power lines, and other means of transportation and
communication not inconsistent with the enjoyment of
said lands by the Licensee for the purposes of the
license. This license shall not be construed as con-
ferring upon the Licensee any right of use, occupancy,
or enjoyment of the lands of the United States other
than for the construction, operation, and maintenance
of the project as stated in the license.

Article 30. 1In the construction and maintenance of
the project, the location and standards of roads and
trails on lands of the United States and other uses of
lands of the United States, including the location and
condition of quarries, borrow pits, and spoil disposal
areas, shall be subject to the approval of the department
or agency of the United States having supervision over
the lands involved. '

Article 31. The Licensee shall make provision, or
shall bear the reasonable cost, as determined by the
agency of the United States affected, of making provision
for avoiding inductive interference between any project
transmission line or other project facility constructed,
operated, or maintained under the license, and any radio
installation, telephone line, or other communication faci-
lity installed or constructed before or after construction
of such project transmission line or other project facility
and owned, operated, or used by such agency of the United
States in administering the lands under its jurisdiction.

Article 32. The Licensee shall cooperate with the
United States in the disposal by the United States of
mineral and vegetative materials, under the Act of July 31,
1947, 61 Stat. 681, as amended (30 U.S.C. §601," et seq.)
from lands of the UnIited States occupied by the project or
any part thereof: Provided, That such disposal has been
authorized by the Commission and that it does not unrea-
sonably interfere with the occupancy of such lands by the
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Licensee for the purposes of the license: Provided further,
That, in the event of disagreement, any question of
unreasonable interference shall be determined by the Com-
mission after notice and opportunity for hearing.

Article 33. If the Licensee shall cause or suffer
essential project property to be removed or destroyed or
to become unfit for use, without adequate replacement, or
shall abandon or discontinue good faith operation of the
project or refuse or neglect to comply with the terms of
license and the lawful orders of the Commission mailed
to the record address of the Licensee or its agent, the
Commission will deem it to be the intent of the Licensee
to surrender the license. The Commission, after notice
and opportunity for hearing, may require the Licensee to
remove any or all structures, equipment and power lines
within the project boundary and take any such other
action necessary to restore the project stream(s), lands,
and facilities remaining within the project boundary to a
condition satisfactory to the United States agency having
jurisdiction over its lands or the Commission's authorized
representative, as appropriate, or provide for the continued
operation and maintenance of non-power facilities and ful-
fill such other obligations under the license as the Com-
mission may prescribe. The Commission, in its discretion,
may also terminate the license. '

Article 34. The right of the Licensee and of its
transferees and successors to use Or occupy waters, over
which the United States has jurisdiction, or lands of the
United States under the license, for the purpose of main-
taining the project works or otherwise, shall absolutely
cease at the end of the license period, unless Licensee
has obtained a new license pursuant to the then existing
laws and regulations, or an annual license under the terms
and conditions of this license.

Article 35. This license shall not be construed as
affecting in any way any claim the licensee may have con-
cerning its water rights acquired pursuant to State law.
Those rights, not this license, shall govern any claim the
licensee may advance against the United States or other
parties claiming through the United States for any damages
resulting from any future depletion in the flow of the
waters of the Snake River and its tributaries for the
irrigation of lands or other beneficial consumptive uses.

Article 36. Licensee shall promptly file for
Commission information copies of all executed contracts
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. and other documents relating to any financial obligations

assumed by it with respect to the American Falls Replace-
ment Dam and Reservoir.

Article 37. During the planning and design period
prior to construction of the project, the Licensee shall
consult with the District Engineer, Corps of Engineers,
Walla Walla District, concerning the Department of the
Army permit requirements.

Article 38. Licensee shall within 1 year from the
effective date of this license: (1) complete a study,
in consultation with appropriate Federal, State and local
agencies, to determine the need, if any, of an alterna-
tive alignment and/or clearance for the 138-kV transmis-
sion line extending from the powerhouse to the American
Falls switchyard necessary for the safety and protection
of persons using the reservoir for navigational and recrea-
tional purposes, and (2) file a revised Exhibit F and sub-
mit for Commission approval revised Exhibits J, K, M, and
L, reflecting any change in alignment or clearance of the
138-kV transmission line, in conformance with the Commis-
sion's rules and regulations.

. Article 39. Licensee shall in the design, construc-
tion and maintenance of the project works, including trans-

mission lines, follow the Commission's "Guidelines for the
Protection of Natural, Historic, Scenic and Recreational
values in the Design and Location of Rights-of-Way and
Transmission Facilities" of Commission Order No. 414 and
other recognized engineering and landscaping practices as
may be needed to protect and preserve the environmental
values of the project.

~ Article 40. The Licensee shall, during the develop-
ment and operation of the project, continue to consult
- and cooperate with the U.S. Fish and Wildlife Service,
U.S. Environmental Protection Agency, Idaho Department of
Fish and Game, Idaho Department of Water Resources, and
other appropriate environmental agencies for the protection
and development of the natural resources of the project
area.

Article 41. The Licensee shall, to the satisfaction

of the Commission's authorized representative, install
and operate such signs, lights, sirens or other devices
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below the powerhouse to warn the public of fluctuations in
flow from the project, as may be reasonably needed to pro-

tect the public in its recreational use of project lands
and waters.

Article 42. The Licensee shall, in cooperation with
the U.S. Department of the Interior, State and local
agencies, construct, maintain and operate, or arrange

) for the construction, maintenance and operation thereof,
a parking area along the access road to the powerhouse; a
foot trail to provide public access, extending from this
road, under the railroad bridge, to the west riverbank
tailrace area; and a boat dock (Development 6) adjacent to

the existing park (Development 1, as shown on the Exhibit R
drawing FPC No. 2763-29). ’

Article 43. Licensee shall consult and cooperate with
the Idaho Department of Health and Welfare and comply with
State and local regulations in planning and providing for
the collection, storage, and disposal of solid wastes
generated through public access and use of project lands
and waters, and, within one year after issuance of this
license, shall file with the Commission a solid waste
management plan which has been approved by the Idaho Depart-
ment of Health and Welfare. This plan shall provide:

(a) the location of sclid waste receptacles to be provided
‘ at public areas, picnicking areas, and boat access areas;
(b) schedules of collection for the above receptacles;

(c) provisions for including in the subject plan any public

use areas as they may be developed; and (d) disposal sites
and methods of disposal. :

Article 44. The Licensee shall cooperate with the
U.S. Department of the Interior's Bureau of Reclamation
and the Office of the Idaho State Historic Preservation
Officer: (1) in developing plans or procedures for the
protection, during and after project construction, of
any historic resources identified as being within the pro-
ject boundaries including the 0ld Island Powerhouse, and
(2) in developing and executing plans for the improvement
of such structures in the interest of recreation, education,
and historic preservation, including the provision of public
‘. access to such resources.

Article 45. The Licensee, within 1 year of the date
of issuance of the license and following consultation and
cooperation with the U.S. Department of the Interior's
Bureau of Reclamation and Fish and Wildlife Service, and
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. the Idaho Department of Fish and Game, shall prepare and
submit for Commission approval plans for a comprehensive,
3-year research study devised to determine the mortality
rate of fish passed downstream via the turbines. The
Licensee shall file annual progress reports with the Com-
mission and at the termination of the study, shall file
with the Commission a final report to include recommenda-
tions for any changes in project structures or operations
as indicated desirable from the study, or the need for any
continuation of the study. ‘

Article 46. The Licensee, following consultation
with appropriate Federal and State water guality agencies,
shall cooperate with the Bureau of Reclamation and the
American Falls Reservoir District in the installation,
maintenance, and the continuous operation of a dissolved
oxygen and temperature monitoring system in the Snake
River immediately downstream from the project tailrace.
Licensee will insure that procedures exist whereby water
releases from the Replacement Dam will bypass the project
when the D.O. levels as measured by the system fail to meet
the approved State standards. The Licensee shall maintain
records of the data gathered and shall file with the State
Health and Welfare and Fish and Game Departments and the

Commission annual summaries, or summaries for other inter-
. vals when requested, reporting observed daily minimum,
maximum, and average dissolved oxygen concentrations and
temperatures, and any actions taken when the D.O. levels
were below the approved State Standard.

Article 47. The Licensee shall commence construction
of the project within two years from the effective date
of the license and shall thereafter in good faith and with
due diligence prosecute such construction, and shall complete
construction of such project works within four years from
the effective date of the license.

Article 48. The Licensee shall pay the following
annual charges, effective as of the first day of the month
in which this license is issued:

(i) For the purpose of reimbursing the “Zt;
United States for the cost of adminis- ”
tration of Part I of the Act, a reason- 0:("‘_ '[;’,
able annual charge as determined by the )dJA
Commission in accordance with the provi-

sions of its regulations, in effect from 6\

time to time. The authorized installed
capacity for such purposes is 123,000

. horsepower; and
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. (ii) For the purpose of recompensing the : ,WJ
United States for the use, occupancy, and V’ag-
"enjoyment of 10.31 acres of its lands, we
$24.74, or such amount as may be deter- ’1 ‘

mined from time to time pursuant to the
Commission's Regulations; and

(iii) For the purpose of recompensing the
United States for the use, occupancy, and
enjoyment of the American Falls Replacement
Dam, an amount to -be hereafter determined
by the Commission. Upon receipt from the
Licensee of the executed contracts, as
provided for in Article 36 herein, the
Commission will determine the amount of
reasonable annual charges to be paid by
Licensee for the purpose of recompensing
the United States for the use, occupancy,
and enjoyment of the American Falls o
Replacement Dam.

; Article 49. The terms and conditions expressly set

forth in the license shall not be construed as impairing

any terms and conditions of the Federal Power Act which
. are not expressly set forth herein.

(D) The Exhibits designated and described in Paragraph
(B) above are hereby approved and made a part'of the license to
the extent heretofore noted.

(E) Intervenor Idaho Fish and Game Commission is hereby
permitted to withdraw its petition to intervene.

(F) This order shall become final 30 days from the date
of its issuance unless application for rehearing shall be filed
as provided in Section 313(a) of the Act, and failure to file
such an application shall constitute acceptance of this license.
In acknowledgment of the acceptance of this license it shall be
signed for the Licensee and returned to the Commission within
60 days from the date of issuance of this order. '

By the Commission.
(SEAL)

Kenneth F. Plumb,
Secretary.
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IN TESTIMONY of its acknowledgment of acceptance of all
of the provisions, terms and conditions of this license, Idaho

Power Company, this day of

3

, 1975, has

caused its corporate name to be signed hereto by

, its President,

and its Corporate Seal to be affixed hereto and attested

by , its Secretary,

pursuant to a resolution of its Board of Directors duly adopted

on the day of , 1975, a certified copy of

the record Which is attached hereto.

Idaho Power Company

By

President

Attest:

Secretary

(Executed in Quadruplicate)




