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T R . ' Y .o AU S 't. -
If the Comumiesion gphotld doclde to izsuc a licenne
X £
Salrmon-aud Shosg) H
.

s 14
tention should be dirccted once = sein Lo our comracents
i

G 5 2
Department's Jottor to the Commission of March 24, 1965, with onoe
change. In view of the covzrony'a rezlstance to a Micense provision
subordinating its xizhts to auba; quent dezletions {ov {rrigation oy
other Loneficial uses, o vould aeeent the provision that the company
offered in itz lottar of Janunry 24, 19463, provided there is included
AL it the provisien that the Cormmninsisn h self prescrihed in
Utzh Fower and Light Compiny's Cutler Fra dject {(Noo 2429) on the
Beay River, Utazh, Vie Yecomimend that hoth of these stipulations be

Included in the lecenne which may be iwu'ca. to » ea d ag follovs:

: Insuch & manser as will not
H = cesletion in flow of the wators of
Fits trllutavies, op prevent oy interfere

ﬂmtb thc Iu‘urc (e use of such water

above the b 4’“-‘\' o AR ¢ groject for the irrization
of lands and ojhor b:’:zz.‘:iicial consumptive uses in the Suake

River watershed,

- The licensee zhall not manke any ¢laims under Lz, ut 'mrity of
this llcen;-:c &gainst the United Siate: 8 clain

o v dng throuph the United States §
- . any fuu‘c reduction in the flow of the walers of the Snske
-+ River an2 its tribotasies for the irzigation of lands or other

benelicial purposcs.
Thank you for the extension of time to allow our siudy of the iranacts of
the prozosed license on cxisting and potential Dureau of Reclzamation

projects.
Sincerely yours,
i » - . ’3' .
<o) Lames VAt
B} ez Jan
wpdy [ Secretary of the Interior
Hornorable John N. Nasaikas cc:
Chairc:zn Secretary's Rea ding I‘vles (2)
Federal Foweyr Co iz sion ihwreau O{ﬁﬁld‘”LtIO&’w—
Vashinston, D. C, 25426 John 1y, Neuberger, Rm. 6629

JWNecuberger:ibsf 12-9-69
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UNITED STATES ' o S
DEPARTMENT OF THE INTERIOR <)
OFFICE OF THE SECRETARY ¢
VV’ASHINGTON. D.C. 20240

R B4 185

Dear e, Swidler:

e
Befercnce is made to your letter of chbber 9, 1964, transmitting
Zor our views the}zdgho fower Company's comuents on this Deparge
umeat's vecommendations o Thie company¥s application for Iicenge
fox canstructed\ffiiéct Ho. 2258,)located on tha Snake River, Idaho,

Lnreeeam 1923 Contract Subordinate to F3C Licensing Authority

T Y
<t the outset, we note that Article 36 of the 1923 contract between
"7 Faq United States and the company expressly preserxves tha full
IO T InIT. licensing authority of the Federal Pover Cormission over the
; }/ company's American Falls project and makes the provisions of thae

727

S ST S
e

RN {contract subordinate to that authority, The company did not,
;/fiq . ens, Sceoudingly, acquire any vested rights inconsistent with the parge
. 2 0%~ wmount power of the United States over its navigable waters, as
PN <exerciced through the licensing procedures of the Federal Power

i

. 2
[ .
Commilssion,

: i
793:‘ § } Publie OCumerahins of Project L.ands

The Department has heretofore corrected certain erronacous
information which was furnished with respect to Dolman Island
{cccupicd by the Upper Salmon plant) by letter to the Federal Power
Commiczsion dated March 25, 19C4, Ve cannot, however, agree with

the company's contentions with the Shoshone Falls and American Talls
plants, Since patents have never been igsued for those islands,
title continues in the United Stazes, L Scott v, Tatrio, 227 U, &,
229, 57 L. E4, 490 (1913); Pac, Co, v, Virzel, 29 Idaho 433, 161 Pe
854 (1916); Miller v, Loviston=Glaricton Canning Co., 35 idalio 669,

209 Pac. 194 (1922). 7

Accordingly, all of the company's projects except Upper Salmon
involve lands of the United States and can be operated only by using
such lands, together with the waters released by the United States
from its American Falls project. Similarly, the operation of s
Federal powerplant at Amerfcan Falls will require the use of tha
company's water entitlement, We believe that under the auspices of
the Commission, the company and the United States are capable of a
voluntary accommodation of their Jjoint needs and interests in this
area. Such an accommodation should not be left to chance, however,
but ehould be made 8 condition of granting the liceuse, by imposing

the following requirement on tha company3 .

T e e
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. gt
A “he company shaly Vithin one year from issuanca of
thiz order enter ingo an asreemant wish the Burega
of Racl&m&&ioa, Unired Statag bepartmang of the
Intorior, o eifoet tha L3ximumn justifianie dovelope
Bent of the powayp Yecources of the Amorlean Yalla
Eite. Such fgreoment ghall inclida Provision fors

(3) The uea of the company's wagep
enﬁitlam&ata, together wiph othey
warer releaces at Amorican Falls
Dam for operation of any Federal
pPovexplant at tha 8ite, ang

(b) The use of Federal landg and of

in such a Yay as to maximige the production of
elcctriciﬁy at the Gite, The apgreement ghall also
iuclude appropriate provisions that uatil the cone
&truction ang oPeration of g Federal Powerplantg ag
Lmorican f2llz, tha €ompany, upon the Tequest of the
sLeeratary of tha Intericr, shall goneragg for the
caited Stages electrical CReTny using the wateyp
enatitiemcaty of the United States provided for in
the contrace between the Government and the company, B
<ated June 15, 1923, The company shall be relmburgeqd ' j
for the Production of gueh CAeTgy at a rate per S N
1l lovattehoyy which will covar a ratable portion of : :
the comdany s bydroelectric pProduction expenses ‘ ‘
Prescribed and Yecorded under the Federag Pover
Comaicsion Uniform System of Accounts; Provided, howe
L£ver, that guch Teimburzement to the Cowpany be made
in electric epg &7 1f so desired by the Secretary of
the Interior, < ’

-
_
/"“

’

Tha abova~suggested Yequirement would, of course, veplace dtipulation
¥o, 3 vecomnended for inclusion in the licenzs by the Departmont g
its letrerp c¢f dugust 30, 1962, to the Federal Powey Cemmi&aion.
Seginaing on page 2, '

48 poiated out in the Department s letter of Harch 28, 1964, to the
Commicsion, Teporting the coxrrection of the landownerahip description
for Dolman Island, the Lureau of Reclamation is sicw engaged in
studying the Possibility of enlarging 4dmerican Palle Reservoiy, The
pcssibility of this eniargament, of course, makes it even mora

»



Lmperative thae appropricre ftipulationg and comditions bo
incorporateqd in any licenze vhich wWay be issued go the Company,

The cubstitution of the Provision csutlined abgyea for the thivd
stipulation, appearing in ghe Department g Aupuse 30, 1562, lattesr
to the Coumniasion, appears to L consistent with the action that
Va8 taken by the Cormicsion in issuing g license to the Portlang
Ceneral Blectrie Company for its Round Butte pzoject,«?roject

Ho, 2259, You Vi1l recall in that inotance the Rouad Butte projece
for vhich the company wag Beeking g license iavolved the inundarion
of the Burcau's Cove soverplant, "ha Comaigsion incorperated a8 g
comiition of the license g Tequirement that the licensoe, prior to
cotzzencenont of construction an the development, should entor into
an agreement with the Bureay and the Pacifie Pover and Lipghe
Company relating to gtha settlenent of vights and intereseg involved
in inundagion ©of the Cova Powerplant, Sych 4n agrecment wag Conswmmated

PXotptly and did not delay Coustruction of the Round Butte projees

dere, because the projece is alrcady constructed, it {g appropriate
that the accommodation ba ordered to ba worked out before the '
license ig issued,

Zrotection for Bresont and Future Irzisation Devnionmeng

The Iczhe Pover Company in fug letter of January 24, 1963, has
agrecd to the inclusion {in 4 license 67 @ provision which it statesg
iz substan:i&lly the same gg tha Depariment iy 8tipulation No, 1
appearing on Page 2 of the Departmeng g letter of August 30, 1952,
The stipularion wilch the eompany recurmandg reads as follows:

”’f”f

The Licengoa shall cperate its feeflitieg at American Pallg
in such a wamer as not to interfera with the release of
Vater by the Government a¢ American Fallg Dam for izrigation
requiraments, and when required by the United States, acting
through the Departmant of the Interior, the Licensca shail
drav  dowm the elevation of Water in iegg {forebay P00l guffie
clently to Permle the wators to flow from thg Government'y

- American Fallg Dam into, the forebay of the Licenseca's

-~

installztton ap rates of flow required for irrigation uges
28 determinad by the Department of the Interior, Tie company,
it should pe noted, uses 5efoos £lashboards ¢ increase the

forchay level,

E
H
4
:
P2
2
£
‘
:
4

s

The slgnificang Siffcerance between the pProvigion which the Ccoupany {ig
willinz to aceept and our ¢ coumended stipulacion 4s the inclusion by
the Company of tha words "for irrizacion requirements, v Tho company's
wording limitg the cpplication of the stipulation to interforeonce
with irrication releases rathoep than go interforonce with gl} types

of releases, Wa de nor conslider that the Lompany should have the

3



¥itht go interfora wVith roleages Lrom Lnerican Falls g¢ low
TeBervoly elevations by raising tha Sompanyty forebay elevation
ceaby Teasing the £low availabie o the Covarnmeng for a3y

[ B <N
{

ovarmment, ang not the Company, should hava control of rivay
tion ag dmerican falls panm,

Cr

Mith Teapect to the Sezcond numhered stipulation Tecommended by the
Dcpartx:n&, also [ppearing on Page 2 of the Auguag 30, 1962, letter,
ta Condany takes iesue wiph tha vording of thig stirulation apg hag
fexed instead ¢o decopt a ttipulation 2lndlay o the cona included
arcicle 41 of the licenge Lox Zrojoet Lo, 1371 (Ercwnlee, Cxbow,
d Hells Canyon), 7The Pzovision which the Company 1s willing go

=ccept reads ag followsy '

£y # o
yoId sy

»
s

‘?aticlqw__. Zhe project shall be operated in such

aner as wily 2ot conflieg with the future depletion

I3 flow of the wasers of Snalke River and {eg tributaries,

CT prevent op iaterfore with the future upstrean diversion

and use of guclh water above the backwarop Cleated by the

Project for the irzipation of lands and othor benaficia}

Consumstive uges in the Snaka River waterahed, ™
?he,Department has Proviously indicared that it doog not consider
that tha article Tecomnended by tha comany meaets the Bepartment iy
roquivaments, Sor one thing, it ig completely Bilent as ¢o whathey
clio coupany will eupectk compenzation fop future alleged interferences .
with irg Projects by reazon of continuing reclamation developmontg in il
the Uzper Snale Rivop Basin, Tha ccmgany's.position under the Srownlee
licencze wigh Teapect to the Yequiremenen of that licenge for coordination
vould certainly indicata that comehsation would ba expected.fSimilarly.
PE5T euperience with the Comnany with Teapect to tha releage for irzie
catlon purpoges of itg alleged watey entitlements ap dmerican ¥alla ,
indicates that the company expeects a Very gubstantial Comensation fop :
any wvater entitlezments which it might make available to irvigation :
interests,

i T

Liconse Term .

The Commisgion has ruleéxthat iicensen granted for"projacts
constructed prior o 1935 shai1 Ceminate on BDecembey 31, 1333, vhich
is 50 vears from tha 1943 Comaiscion ruling whicy adopted the Cone
€ept of navipgable waters asa being waters Tequired for transporting
el lega A license issued to the Idaho Poyay Corpany, therefore,
would nor expire 50 years {rom the date of tha Company'g applicatios
in 1957, but S0 years from the 1943 navigabilicy ruling of the
Comaisaion, ; ‘




Poer Vhreeline Avvoneerant ©

With respect to the possible transmicsion of Covernment power ovar
the company lines; we note that the Commission had already f{mposed
such a condition on tha company in Project Ho., 1971, Moreoover,
both the Departments of Interior and Agriculture have issued regue
laticns with zespect to utilization of excess capaeity of private
transmission lines where vights-of-way sre required over public
lands, ¥e see no reaszon why a similar requirement should not be
impored on the company in this case, '

Fish end Vi1d1ife Provisions

vabelieve that conditions (1), «(2) and (3) recommended in the
Coparemental letter of August 30, 1962, can be omitted provided
that the standard conditions for fish and wildlife and recreational
vescurces contained in FPC Form L-3 (rovised August 1, 1964) are
included in the license issued for this project,

Cur recommanded conditions {4), (5) and (6) are supported on pages 6
and 7 of the Departmental letter. These conditions are necessary for
the conservation and development of fich and wildlife rescurces, s
These rccommendations are based on studies conducted by t¢he Fish and

$ildlife Service in cooperation with tho Idzho Pish and Coma Daparie

went,  We request, therefore, that special conditions (4), (5) and

{6) be includad in any license issued for this project,

Sincerely yours,

(sgd) Stewart L. Udall

’ Secretary of the Intericr

ilon, Joseph €. Bwidler
Chairman

Federal Powor Qommdszion
Washington, D. €. 20426

cc: ' - v
Secretary’s Reading File N
HzBR , }' . iy
FWS | ) | N
P, Van Deraa = Room 6527 ‘

PVanDeraa:fp = 2/26/65 : ' R IR B



