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THIS AGREEMENT, Made this 15th day of June, 1928 in
pursuance of the.Act of Congress of June 17, 1902, (32 Stat.,
388) and acts amendatory thereof or supplementaryrthereto;.
between THE UNITED STATES OF AMERICA, hereinafter styled the

United States, acting for this purpose by Hubert Work

Secretary of the Interior, and the IDAEO POWER COMPANY, a
corporaﬁion organized under the laws of the State of Haine
and muthorized to do business in the State of Idaho, and
having its.principal place of business at Eoise; Idaho.
hereinafter styled the company, 1ts successors and
assigns. |

2. Purpose and Plans of United States.

t WHERE&S, the United States contemplates thé con~
struction of a large reservoir at American Falis, Idaho, to
store the flood water and winter flow of Snake River and
make the same available for.the reclamation of large areas
of public lands of the United States including the North
Side Pumping Division of the Minidoka Project and other por-
tione of the Smake River Valley, and %o supplement the water
supply 6f various projects in the Snake River Valley now
having an inadeguate or insufficient water supply during

part of the irrigation season. And




22.
23,

A,

26,
27.
28.
29.
350,
31.
32.

33.

3. Company Public Service Corporation.

WHERBAS, the company is a public service corpor-
ation furnishing electricity throughout the Southern por-
tion of the State of Idaho for 1ight, heat, and power amd
irrigation purposes. And

4. Interference with Rights of Company.

WHERFAS, said electricity is, t0 a large extent, gen-
erated by the company in hydro-electric plants owned by it
and located on the Snake River at American Falls and various
points below and the water which it uses and claims for use
at American Fallg is or would be also used, to a larze extent,
in its plants located and to be located at points below on
the stream., so that the storing by the United States of win-
ter flow at American Falls will interfefe with certain power
and other rights of company at American Falls and points be-

low and

5. Use of Property Owned by Company.

WHERTAS, a portion of said propesed American Falls dam

. and reservoir will be located on land owned. by the company

and the construction and operation of the same will also make
necessary the destruction of or interfere with certain gener-
ating stations and other property of the company; and

6. Company's Prior Pilings at American Falls.

WEEREAS the company has at American Falls water filings
prior to the American Falls filings of the United States

sufficient to embrace the entire amount of water reserved
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to the company under this contract.

7. Need of Tnited States for Power.

A¥D WHEREAS, the said proposed North Side Fumping
Division of the Minidoka Project of the United States is &
pumping pfoject and the United States will reguire in con-
nection with the said project a large power plant for the
development of & large amqunt of eleétric power for pump-
ing water upon the lands of the said project.

8. Hubtusl Covenants.

FOW, TEEREFORE, WITNESSETH: That for and in cou-
sideration of the covema.n‘_r,s and agreements of the par-
ties herein, upon the conditions herein named, the par—
ties covenant and agree: |

9. Property to be Conveyed to United States.

The Company hereby agrees, upon the terms and condi-
tions hereinafter stipulated, tc sell and by good and
sufficient deel convey to the United States of America,
free of tax liéns and of liens oi- incum‘-ai‘ances created,
granted or imposed by itself or its public utility pred-
ecessors, all its right, title and interest in' and %o the-

following described real estate, situated in the counties

of Power and Bingham, State of Idaho, to-wib: (a) The prop-

erty described in the list of land descriptions hereto

attached &s Exhibit MAY and made a part of this contract:
and. any other real property owned by the company, if any
guch there be, under the proposed dam or reservoir Lo be

3
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constructed by the United States in conneétion with the
tmerican Falls Reservoir project; the said proposed dam
to be located and constructed upstream from the company's
American Falls Dam asg ﬁow constructed and north of the
right of way of the Oregon Shori Tine Railroad Company's
bridge property as now located st American Falle; the ti-
tle to be conveyed to the United States in a8ll cases to be
as full and complete as title as the company has, Provided,
however, that to the extent hereinafter expressly provided
and %o no greaber extent than hereinafter expressly
provided, and subject to all the terms, conditioag and
pfovisions hereinafter set out, the Company shall have and
there is reserved to the Company, the right to store the
water which it is to receive from the Froposed Amsrican Falls
Reservoir, upon that vart of the property and rights describ-
ed in Paragreph 9, located within the regservoir, and agreed
t0 be conveyed by the Company to the United States insofar
as such reservation to the Company does not conflict with any
of the rights hereinafter granted or agreed to be allowed t0
the United States or any of the limitations or restrictions
hereinafter agreed %0 be placed upon the rights of the Company.
(b) The two power plants at American %¥alls known as
the Island Power plant and the West Side plant, except as to
the water righte otherwise provided for in this contract to-
gether with the following described tracts of land on which

gaid plants are located, to-wit:

4
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The following described parcel of land situated in
Lot 5 Sec. 31, T. 7 S.,VR. 31 B., B. M., beginning at a
point on the lowéﬁater line, on the West bank of Snake
River where the continuation (in a straight line) of
the Morth boundary line of lot five of section thirty-one
Township seven south of Range thirty-one east of Doise
Yeridian, would intersect the said low-water line on the
Hest bank of Snmake Hiver; thence west along said north
boundary line of said lot five for a distance of 211.5 feet
to a stake on the south boundary line of the right of way
of the Oregon Short Line Railroad; thence westerly along
the south boundary line of said right of way, for a distance
of 270 feet to & stake; thence South 43° 14' East for a
distance of 386 feet; thence due Fast to the intersection
of the low-rater line on the west bank of Snake niver;
thence along the low-water line on the said west bank of
said Snake River, following the meandering thereof, to the
point of beginﬁing, containing about two acres, more or less
reserving to the Company fram said property in said lot five,
rights of way and easements for oeccupancy and use by the
Company for the purpose of erecting, operating and maintaining
electric trensmission lines, and structures and ecuipment
appurtenant thereto for substation, sectionalizing and switch-
ing purposes, said rights of way and easements, including
the right of ingress and egress over the property of the

United States, to be located as mutually agreeable to the

It
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136.
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139.
140.
141,
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143.

United States and the Company.

Also the following described piecelor parcel of
1and situated in Lot 12 of Section Thirty (30) Town-
ship Seven (7) South, Range Thirty-one (31) East of the
Boise Yeridian, commencing at a point on the west bank
of the Snake River where thé easterly boundary line of the
right of way of the Oregon Short Line Railroad Company
sntersects the said bank of Snake River; thence running
along the bank of said Snake River in a southerly direction
for a distance of eighty feetj; thence in a straight line in
a westerly direction to the intersection of the east bound-
ary line of said railroad company's right of way one hundred
and seventy-five feet; and thence along the easterly bound-
ary 1ine of said railroad right of way to the place of be-
ginning,

Also the following described tract of land lying in
the river channel of Snake River between Lots 4 and 12, of
Section 30, T. 7 5., RB. 31 E., B.M. Beginning at a point
snere the South boundary of Lot 14, Block 20 of the Original
Townsite of American Falls intersects the west boundary of
Lot 4 Sec. 30, T. 7 5. R. 31 B., B.H., thence in a northerly
dirsction along sald west houndary of Lot 4 to the nerthwest
corner of said Lot 4, thence in astraight line across the
channel of Snake River to the north east corner of Lot 12,

Sec. 30, T. 7 5., R. 31 B, B.H., thence in a southerly
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direction along the east boundary of said Lot 12 to the

‘ sputheast corner of said Lot 12; thence in an easterly di-

rection along the south boundary of said Sec. 30 to a point

_where a due north and south line, through a point 25 feet

due east from the southeast corner of what is known as the
Tsland Plagt power house belonging to the Company, intersects
the south boundary of said Sec. 30; thence due north to the
center line of the Oregon Short Line Railroad as now located;
thence in a straizght line in a north-westerly direction to

the point of iﬁtersection of the east toe of the intake to

the said Island Plant with the downstream toe of the compényls
American Falls dam; thence along the toe of the east face of
the east pier or abutment wall of the headworks of said Island
nlant to the upstream toe of the company's said American Falls
damj thence southeésterly along the upstream toe of that por-
tion of the company's said American Falls dam which the com—
pany will retain to the easterly toe of the division dam to be
constructed by the United States between the westerly end of
that portion of the company's dem which the company will retain
and the gqvernmeﬁt's proposed American Falls reservoir dam (re-
ferred %o in Paragraph 15 of this agreement): thence in a straight
Iine in an easierly direction to the point of beginning, and
2ll rights of the Company in the tailrace from said Island and
HWest Side'plants;-and the Unitéd States shall have and there

is granted to the United States the right of ingress and egress
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170.
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172.

173.

188.
186.
187.
188.
189.
190.
191.
192.
153.

194.

for pedestrian traffic over the Company's wood-steel

bridge leading from the east bank of Snake River to the

said Island Plant, so long as said bridge may pe maintained

by the Comﬁany, regerving to the Company, and the Company
chell have the right and easement of Junction, tie, abutment
and support of the portion of the Company's American Falls
-dam to be retained by it to the portion of said dam to be
conveyed to the United States and %o the headworks of

said Island Plant and to said division dam to be constructed
by the United States between the portion of ihe Company's
dam to be retained by it and the Government's proposed
Aperican Falls reserveir dam; reserving further to the Com-
pany the west gortion of the Company's dam ag described

and with the limitations contsined in Paragraph 9 (c¢), and
reserving further to the Company and the Company shall have
the right and eagement of junction, tie, abuiment and sup-
port of the Company's sald wood~steel bridge upon the pro-
perty adjacent to s2id Island Plant; and reserving further
to the Company and the Company shall have the rights and
casements of flowage and pondage on and over the premisges
conveyed to the Unifed'States under this agreement and lying

south_of the down stream toe of the Government's proposed

American Falls dam and east of said proposed division dam

and the headrace or works of said Island Plant for the pur-
pose of utilizing the Company's water rights and rights to
the use of water; snd further reserving to the Company, and

8




195. the Company shall have the easementrand right to waste
196. and discharge such water over said lands lying south of
197. the downstream toe of the Gpvernmeﬁt's proposed American
198f ¥alle dam and east of said division dam and the head race
199. or works of sagd Island plant, and-through and over the
200. Company's American Falls dam and works 2nd along and against
201. the works and property of tﬁe United States. The Company
202. agrees to so maintain and operate the said power plants
203. and other structures to be conveyed to the United States
204. until delivery of possession thereof to the United States
205. that the same will ve delivered to the Uniﬁed States in
208. as'good condition as they now are, ordinary wear and

207. tear and any damege directly or indirectly caused by

208. the United States éxcepted, Provided, however, that

206. should the company on account of any extraordinary

210. accident or calamity be unable to deliver such plants in
211. such condition, it shall have the option to deliver them
212. as they then are and shall furnish to the United States
21%. free of charge as demanded by the officer of the United
2i4. States in charge of said American Falls Reservoir the
215. equivalent output of power of such plants minus the amount
216. of power which may actually be developed at these plants
217. by the United States - guch power to be delivered on the
218. generator voltage bus of the Islaﬁd plant and such deliv-
219. ery to terminate on April lst, 1928. The power developed
220. at said West Side and Island Plants or delivered by the.

9
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233,

24L.
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243.
244.
245.

244,

company under this subdivisibn shall éfter the delivery
of the deeds provided for in subdivision (d) hereof be
considered & part of and not in addition to the power
right otherwise defired to be in the United States under
the terms of this agreement.

(c) The property described in Exhibit "B" attached
hereto and made a part hereof; and the west nortion of
the present dam and spillway at American Falls up to and
inecluding the intake to the Island plant; reserving, how-
ever, - to the company all and every of the rights it now
has to use, maintaiﬁ &n& operate said property in connec-
tion with the use, maintenance and operation of its Bast
Side plant, until such time as the United States has con-
strueted the division dam in accordance with the provisions
of Paragraph 15 hereof and has made the provision for the
discharge of water into the pool bvetween the government's
proposed American Falls reservoir dam snd the Company's
Bast Side plant in compliance with the terms of said Para-
graph 15, Provided that the United States shall, after
making second payment, have the right fo demolish such por-
tion of the present dam and spillway at American Falls west
of the Island plant intake as may be necessary for the con-
struction of the proposed government power plant and other
works at American Falls, providing that by =0 doing no in-
terference is had with the operation of the Company's Xast
Side Plant.

.10
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(@) All the company's water rights, appropriations
water filings and permits, at American Falls, or used or
intended to be used in connection with the company's power
plants’ and proposed plants at American Falls, except the
rights, whether primary or tertiary, expressly reserved
to the company, as hereinafter set out. The water rights
of.ths company transferred to the United States for use
for power purpﬁées shall be considered as impressed with
a right in the United States to change the use of such
water from power fo irrigatian or to store the same for
irrigation whenever the Secretary of Interior chall decide
that such water is requiréd for irrigation pu:posés. But
it is expressly agreed and undefstood that the water rights
and rights to the use of water which it is herein agreed
that the Gompany shall have are reserved out of its existe
ing sprropriations and rights as independent rights under
its own filings and eppropriations and of the dates of prior—
ity to which the Company is entitled under such appropria-
tions and are not to be considered as mere contract rights
under contract with the United States,

(e) Mme right to 1limit 211 other rights of the company
on Snale River at whatever-points and in whatever counties
the same may be located insofar as end no farther than the
rights allowed and granted to the United States to store
end use water as herein provided may interfere with any
rights of the company at any lower points on Snake River.

11
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10, Company!s Primary Summer Power Right.

It is agreed and understood that the company reserves
and it shall have as against the United States and those
claiming or that may hereafter claim'under them, the first
or primary right at American Falls tec use for powér purposes
at American Falls the following amounts .o.f water during the
following pericds of each year:

. 100 second~feet beginning April 1st, increasing uniformly
to 2500 second-feet on May lst, and continuing at that
amount to September 15th inclusive, then decreasing uniformly
to 100 second~feet on Qctober 3lst andncne except as here-
inzgfter provided from November lst to March 3lst inclusive.

The above described power right so reserved to the com-
pany shall be considered as prior and superior to all other
rights at American Falls., The company may alsc have alpri-
mary right to use at any time 2ny water brought to American
Palls by it from bheyond the Sngke River water shed, or eny
stored water acquired by the company from storage capacity
hereafter congtructed above Américan Falls provided that it
is understood and agreed that the companyts right to store
water, except water dbrought by the company from beyond the
Snake River watershed, in such capacity above American Falls
shall be inferior and subordinate to the right of the United
States f{o provide for building and to fill and use 3,000,000
acre~-feet of storage capacity, including the capacity of the
American Falls ﬁeservoir anywhere on Snake River in addition
to the storage capacity now available in Jackson Lake Reser—
voir and Lake Walcott,

12
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319,
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11. Government's Summer Power Right at American Falls.

The United States shéll have and the company hereby
grants to the United States as against the company a
secondary power right at American Falls to that amount
of water which will zenerate continuously for delivery
from the generator btus bars in the Government power
station at American Falls 6,700 kilowatts beginning
on April lst, increasing uniformly to 25,000 kilowatts
on May 1lst and to 30,000 kilowatts on June lst, contine
uing at that amount to August 15th, inclueive, then de—
creasing uniforml? to 25,000 kilowatts in September 15th,

and to 5,500 kilowatts on October 3lst, and none from No-

vember 1st to March Zlst inclusive, except in connection
with the 10,000 kilowatts as authorized in Paragraphs

24 and 19 hereof. In no case, however, except as au-
thorized by Parsgraph 13, shall the water utilized under
this power right exceed 1,500 second-feet on April 1st,
increassing uniformly to 5,000 second-feet on May lst,

and to 6,000 second-feet on June.lst, continuing at that
amount to September 15th inclusive, and decreasing uniw~
formly to 1,500 second-feet on October 3lst. The secondary
power right granted to the United States under this paragraph
shall be’inferior'and'Subo:dinate to the primary power right
reserved to the company in paragraph 10 hereof, and shall be
prior and superior to all power rights of the company at Amer-
ican Falls other than the rights reserved under Para; 10 here
and the right to the storage provided in Para, 19, Provided,

12
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330,
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339.
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341,
342,

343,
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however, that if the Company, through the refusal, for
any reason, of the United States or its successors in
control of said reservoir to comply wiih the terms of
this agreement, fails to receive for its own use at its
plants at Americaen Falls, unless its right to such water
has been taken under the power of eminent domain, the
amount of water gnd at the times and in the manner con~
templated by thls agreement, it shall have the right to
make up such deficiency (during the time of such refusal
and no longer) out of the appropriations, water filings,
and permits which 1t now holds, and the amount which the
United States shall have the right to store or use out of
sald appropriations, shall be reduced accordingly. 1t is
agreed and undersiocd that errors or inaccuracies in the
release or delivery of water from the reservoir shall not

be construed as a refusal by the United States to comply

-with the terms of this agreement. Nothing contained-in

this contract shall be construed o make the United States
in any way respongible fbr the delivery of the waier to any
of the plants of the Company after the same has been re—
leased by the United States for the Company from the res-
ervolr at American Falls.

12, Company's Additional Summer Power Right.

The company reserves and shall have as against the
United States a tertiary power right at American Falls to

all additional water released or wasted from the reservoir

14
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%47. as released or wasted by the United States from April lst
%48, 4o October 3lst inclusive over and above the amocunts re-
349, quired to furnish the primary rights regerved to the com-
%50, pany in paragraph 10 hereof, and the secondary right grant-
351. ed to the United States under Paragraph 11 hereof.

352, Should the company fail for five years after a storage
353, capacity of 1,500,000 acre-feet or more has been provided at
354, American Falls, to meke provision to utilize all the ter-
355, tiary power provided in Paragraph 12, then the United States

356, shall become entitled as against the company to develop and

~

357. wuse any unused portion thereof, but should the United States

358,  fail, fo; a period of three years after becoming vesgted
359. with the right to develop and use such undeveloped.portion
360. of said tertiary power, to make provision te utilize the
361, same then thereafter either party may by making such pro-
362, vision become entitled to utilize such undeveloped ﬁortion’
263, of said tertiary poﬁer right,.

13. gubstitation of Acre-feet for Second-feet.
364. During the period from April lst to October 3lst in-
365. clusive, either party may take instead of the continuous
366. flow specified.above in Paragraphs 10 and 11 an equivalent
367.  amount of water each day in varying amonnts during various
368. hours of the day, providing the number of acre-feet taken
369. by elther party during any one day of twenty-four hours
370. shsll not exceed a number double the number of second-feet
&7l. specified in the above schednies in Paragraphs 10 and 11

15
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391.
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for such day.

14, Company's Summer Regulation of 5,000 Acre~feet.

The company may accumulate from time to time in stor-
age capacity that would otherwise be unused in the American
Falls reservoir.out of the amounts of water to which it 1is
entitled under Paragraph 10, an amount not exceeding 5,000
sore-feet, and use the same asg desired, except that after the
reservoir has been filled in any year, the company shall be
entitled under this paragraph only to that part of the 5,000
scre~feet accumulated after the filllng of the reservoir and
subject to the limitation of maximum delivery and gate cor
outlet capacity herein provided, and provided further that
the company shall release upon demand by the United States
such portion of the said 5,000 acre-~feet as the company may
have accumalated whenever the available stored wéter in the
American Falls Reservoir to which the_present Minidoka pro-
ject and extensipna thereof diverting from Lake Walcoti are
eﬁtitled amounts ta less than 5,000 acre-feet, and in any
event release all clalm to any part of said 5,000 acre-feet
of accumulated water remaining after September 30th,

15, Outlet Works and Divigion Dam for Gompany

The United States will provide for the company in the
proposed dam to be constructed by the United States discharge
works sufficient for a 6,000 second-feet delivery with a
loss of head net not to exceed two feet, Such discharge works

shall discharge into the pool between the proposed regerveir
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414,

415.

416,
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420.

dam and the company's east side plant and ghall be as low

as and similar %o the outlets connecting with the power
plant to be constructed by the United étates. and shall de

go constructed that the company may and is glven the right

to attach its penstocks directly therelo and shall be pro-
vided with protecting devices similar to those to be pro-
vided for the intskes to the proposed Government power
plant at American Falls. The United States shall construct
and maintain as a part of the American Falls storage dam,a
division dam between the westerly and of that portion of the
company's American Falls dem which the company will retain,
and the Govermnment's proposed American Falls Reservolr dam to
an elevation five feet above the present concfete crest of com~
pany's dam, and of sufficient strength to retain the water on
the easterly side up to the crest of said dam, and.provision
shall be made whereby the Company shall not be required dur-
ing any filood to discharge over that portion of the com-
pany's American Falls dem and spillway fetained by the
company any greater portion of the flecod than would have
been discharged over that portion retained had said dam

and spillway not been changed from its present condition.

16. Company's Primary Storege Capacity.

in part consideration for the righis and property to
be conveyed to the United States by the company, and as a
part of the cost of the proposed development at American

Falls the United States grants to the company and the com—
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440,
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442,
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446,

pany shall be entitled to the perpetual use of 45,000
acre-feet of storage capacity in the reservoir €o be con—~
structed by the United_States, such capacity to be for
storing the water reserved to the company, and the Wgter
referred to in the last sentence of Paragraph 10, the
company!s right to such storage capacity to be on an equal
basis in all respects, except as otherwise provided herein,
with other primary storage capacity rights in the reservoir,
as defined in the contracts between the United States and
the Irrigzation Companies and Districts cooperating with the

United States in the construction of said reservoir, & form

of which contract is attached hereto and marked Exhiblt "C",

17. Operation and Maintenance Charges -

For the purpose of determining the operation and main-

tenance charge to be paid by the company, each acre-feet of

secondary storage capacity provided for in Paragraph 18 shall
be considered as the equivalent of 7/20 (seven-twentieths)

of an acre-foot of primary storage capacity and the company
will pay to the United States each year a proportionate part
of the total cost of operation and maintenance of the reser-
voir, and distribution of the waters the;efrom to the head
of the ditches and %o the power plants of the company di-
verting wuter from Snake River below said reservoir in the
proportion that 134.250 acre—feet is of tﬂe total available
capacity of the reservoir plus 89,250 acre-feet, the times,

conditions, and manner of billing or stating such charge to

18




447, the company and of paying the same to the United States
448. 1o be tﬁe same as provided in the contracts between the
449, United Sitates and the various irrigation companies and dis-
450, tricts cooperating in the construction of said reservoir.

18, Company!s Secondary Storage Capacity.

451. Between October 1st of any year and June 10th of the
452, following year.:the company shall have and is hereby grant-
453, ed for the purpose of regulating and controlling the water
454, reserved to the company under Paragraph 19 hereof, and the
455. water which may be scquired under the last sentence of Par-
456+ agraph 10, a secondary fight to use not to exceed 255,000
457. acre~feet of storage capacity in the reservoir when such

458, capacity is not then required and not being used by the

459, owners of irrigation rights %o the use of such capacity,

460, but shall have no further right to use any part of sald

461. 255,000 acre-~feet of capacity or any water stored therein
462. after the reserﬁoir is first filled each season, and the

463, company shall in any event release on April ist of each

'464. vear all right and claim to such capacity and water stored
465. therein, except 60,000 acre-feet, and shall relesse all right
466. and claim to the remainder, 3if any, on June 10th of each year.

19. Company!s Reserved Water Right of 300,000 Acre—Feet.

467, It is agreed that in sddition to the primary right re-

468. served in Paragraph 10, the com?any reserves and shall have
469. the right (for power development at American Falls and to

470, such extent as provided in Paragraph 21 hereof for power
471. development at points below Milner) to 300,000 acre—feet
19
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497,

of water flowing into the reservoir aftef October lst of
any year which shall be the first 300,000 acre-feet flow-
ing into the reservoir after October 1lst and actually
storable theréin. except that precedence shall be given
for the release through the American Falls Reservoir dam
to the amount of water, if any, required to supply the
amount of power not excendlng 10,000 kilowatts, half—hour
peak, needed to supply the power demands and uses on the
Minidoka Project and its proposed extensions, and including
the town of Minidoks and the territory now supplied by the
United States, and the camps, buildings, construction work,

dam and adjacent grounds of the United States at American

' Falls, but not elsewhere in the old or new town of American

Falls except that if the company should refuse to extend
its lines into the new or government townsite at Americanl
¥alls and furnish service in such townsite, then the Unlted
Stafes may do so. The extension of power lines into the
new townsite and furnishing of‘power to customers therein
shall not bé construed as waiving any of the rights of
either party as to the smount of demage which may be alf
lowed the company in condemnation or otherwise for the
removal of the old town or otherwise, Nothing in this
paragraph contained shall be construed to deny the United
States the right to store and use for irrigation purposes
the water herein suthorized to be used for the generation

of said winter power of not exceeding 10,000 kilowatts,
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519,
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half-hour peak, whenever the Secretary df the Interior
shall decide that such water is required

for irrigation purposes. The expression 10,000 kilowaits,
half-hour peak®, wherever it occurs in this contract shall
be interpreted as meaning that.the average Tor any half-
hour interval must not exceed 10,000 kilowatts,

20. Company Right to Primary Storage Water.

The water required to £ill the 45,000 acre-feet of
Primary storage capacity allowed the company under Para..
greph 16 hereof shell be a part of the SOO,OOOIacremfeet
of water reserved t6 the company under Paragraph 19 hereof,
and the company shall have ne right to require the turning
out for the company of more than 300,000 acre-feet in any one
year beginning Qctober lst in addition to the primary rights
set forth in Paragraph 10 and the Lkoldover authorized in
this paragraph, The company shall have the privilege of
holding after October lst and until November 15th any water
which it may have remaining in its own storage capacity of
45,000 acre-feet, but the company!s righf ghall expire on

November 15th to any amount so held over beyond that date.

21. Company's Rights below Milner Dam
The company's right to demand the turning out of water
from Ehe reservolir for release by and use below Milner Dam
shall be limited to the 45,000 acre-feet of primary storage
rights, the water referred to in the last sentence of Para—

graph 10, and to such portion of the 255,000 acre-feet men-
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522. tioned in Paragraph 18 as is needed for beneficial use for

523. power development at Shoshone Falls or Twin Falls but net
524. exceeding the amount that may be necessary to make the

525. total flow at the head of Shoshone Falls:

526. 790 second-feet October lst to NWovember 30th, incl.
527, - 890 i December 1lst to January 3lst,
b28, 790 " n February 1lst to February 12th,
529. 690 " " February 13th to April 15th, #
530. . 790 L " April 16%h %o June 10%h, "
53i. exclusive of any part of the company's said 45,600 acre—feet
B3z,  of primary storage and the water referred to in the last
533, sentence of Paragraph 10.

534, Provided, however, that the amount of water released
5356, past Milner for maintaining the flow at Shoshone Falls be-
536. twfeen Qctober st and June 10th inclusive, as lis_'ced above,
b37. shall be a pari of the 255,000 a.cre—-feet of primary storage
538, water which the Company may have stored in its secondary
539, storage capacity in the reservoir, and provided that 1t re-
540, leases such water from the American Falle Reservoir in such
541, & way that the required flow can be maintained at Shoshone
542, Ea.lls by the utilization of storage capacity in Lake Walcett net
543, to exceed 3,000 mcre~feet of storage capacity.

544, Nothing in. this paragraph is to be construed as abridg-
546, ing the Compenyls right to release from the Reservoir and
546. have passed by Milner at. any time any part of its 45,000
547, acre-feet of primary stored water stored in its primary

548, storage capacity. or held over as provided for in Paragraph
549, 20,
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22. Twin ¥alls Power Site.

Should the compeny construct a power plant at Twin
Falls, then the flow to be méintained below the Milner dam
shall be measured and determined at Twin Falls instesd
of Shoshone Falls and the schedule of flow set out in the

foregoing paragraph shall be reduced 100 second-feet for

each period, but nothing herein contained shall be construed.

as waiving any rights of the.United States at Twin Falls
or any other power site on Snake River, owned or conirolled
in wﬁOle or in part by the United States, or implying that any
license, permit or right will be granted the company.

23. Government's Winter Power Righis.

In securing the winter power not exceeding half-hour
peak of 10,000 kilowatte provided for the United States
under paragraph 19 hereof, the United States shall secure
at the Minidoka Power plant so much of said power as it is
reasonably practicable to secure from the installed machin-
ery at said plant without releasing water which otherwise
mightlbe held for irrigation, generating at American falls
the balance, if any, of the amount required. Eothing here-
in contzined shall be construed to prevent the United States
from obtaining the ten thousand‘kilowatts at its American

Falls plants when the Minidoka plant, is ciosed or out of oper-

‘ation on aeccount of enlargement, improvement or repairs.

24. Storage Rights of United States and Winter Waste.

The United States shall have and the company hereby

grants to the United States as against the company the right
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bB75.

576.

B77.
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579.
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585.

to store in the American Falls Reservoir for use for
irrigation and domestic purposes and for the power use

set fqrth in Paragraph 11 and for the development of an
amount of power not exceeding 10,000 kilowatts, half-hour
peak.'és defined in Paragraph 19, all of the storable
water at American Falls not_specifically reserved to the
company or granted to the company as against the United
States. The company reserves and as against the United
States shall have the right to use for power purposes at
American Falls water released or wasied between November
1st and March Zlst, inclusive, in excess of the amount
herein specified to be allowed %o the United States for
power under the foregoing provisions of this contract.

The availability of water for waste ghall be determined
by the U. S. Reclamation Service by assuming a year be-~
ginning October 1lst of 200,000 acre~feet less storable run~
off than the lowest vear of record at the time of such
determination, apd such water as under this assumption

is not negeasary to provide 300,000 acre~feet for the com~
pany and to fill existing storage capacity will be consid-
ere¢ available for wasting. Until some lower year is ob-
served the lowest year of record shall be deemed to have
& storable rup-off of 1,500,000 acre~feet, including the
300,000 acre-feet reser;;d.to the-combany. The Unitved-
States agrees that such water as may be available for
wasgte du:ing the winter shall he released as nearly uni-
formly as may be practicable, or in such'other manner &s
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622,

624,

635,
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to secure its reasonable availability for beneficial use for
power development. During the development period,the com—
paxry shall have the right to uwse for bower purposes, until
demanded by the United States, the water granted to the
United States for power ﬁurposes, but this water shall be
available for use by the United Staies fér power purposes,
on itg demand.

25. Releagse of Liens.

The company shall gecure from the trustee, or other per-
son or pergons having power to release, and ghall deliver to
the Tnited States a valid release of all the property and

rights described in Para. 9 (a) to 9 (e) inclusive, and Para.

’24 from the lien of any moritgage, deed of trust or other in-

cumbrance ereated or granted by the company or its public
utility predecesgors and a release of all tax lieng.
26. Abstract. |

In consideration of the premises, the company further
agrees upon receipt of notice.that this contract has been
signed by the. Secretary of the Interior, to furnish promptly
at its own expense, an abstract of title which ghall later be
extended to include any instrumenfs gsubgequently recorded in
connection herewith, and alge the record of conveyance made
pursvant o this agreement provided that if the company fails
or refuses {0 furnish proper abstract of title within sixty (80)
dayé after notice that this agreement has been signed, or if
within such period_writtén request be made by the company,.
such abstract may be procured by the United States at fhe

e¥pense 6f the company and. the cost thereof
25
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deducted from the purchase price.

27. Féyments by the United States.

In consideration whereof the United States agrees that
it will purchase said property on the terms hersin -expressed,
and upon the signing of the usual Government vouchers there-
for and their further approval by the proper Government of-
ficials, it will, as full payment for ﬂme property, and
rights herein agreed to bhe conveyeét to the United States,
and. for all damages for entry upon the above described prop-
erty, and the construction, operation and maintenance of
Reclanation works under said act, and for all claims by the
company for surveys, examinations, opinions of eﬁtpert-s, and
expenses of whatsoever kindg incu_rred. in connection with the
consummation of this contract, in addition to the storage
capacity rights herein granted to the company, cause to Dbe
paid the sum of one million ($1,000,000) Dollars in in-
stalments ag hereinafter provided by United States Treasury
varrant or fiscal officer's check, which sum shall become
Gue and payable in four equal annual instalments, ‘I:-he Tirst
of which will be due and payable after the furnishing of the
abstract and other evidence of title herein provided and
concurrently with delivery of the deeds to the property des-
seribved in Parégraph 9 (2), and one instalment on the same day
of each year thereafter until the fﬁll amount herein spec~
ifisd hos bBeen paid, Provided that concurrently with receiv-
ing sald second instalment the company shall deliver to the

Uhited States a deed conveying to the Uhiteci States all
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the company‘é right, title and interest to the West 8ide

and Island plamts, other than water rights except as herein
otherwise provided and land described in Paragraph 9 (b)

and releaée from tax liens and other liens agreed to be
released in Paragraph 25 and concurrently with the receipt

of the third instalment, the company shall deliver to the
United States the deed and assignment of the properiies des—
cribed in Paragfaph o (¢}, and concurrently with the receipt
of the fourth insialment shall deliver the deeds and assign-
ments of the remainder of the property and rights herein
agresd to be conveyed, Provided that the company may retain
the possession and use of all the property herein agreed to
to be cohveyed or.assigned until the first ann;al instalment
has been péid. but that upon the payment of the first annual
instalment the United States may take possession of the land
needed for the proposed dam and reservoir as describved in
Paragrapk 9 (a), and upon payment of the second annual in-
stalment may take possession of the West Side power plant and
Island Plant and be entitled to use so much water under the
existing zppropriations now owned by the Company and used in
connection with said plants, as may be necessary for the oper-
ation of said plants to their respective capacity, provided,
however, that the right of the United States to the use of
such water shall terminate absolutely upon the transfer of
the water rights %o be conveyed by the Compaﬁy'under Para~
graph © (d4) hereof, or upon the vesting of the water rights
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mentioned in Paragraph 31 hereof upon the failure of the
United States %o make certain payments, and provided fur-
ther, that the water used Dy the United States at said

plants shall not be deducted from the amount of water which
the Company is entitied to receive after the rights of the
Company become restricted to the amounts specified in Para-
graphs 10 and 19 hereof, and neither the consent of the
00mpany to the use of such water nor the use of such water

by the United States, shgll operate to vest any title or
permenent right to the use of suchAwater in the United Stétes,
and the United States_may take possession of all of the chan-
nel west of and including the Island plant and headréce, and
property described in ¢ (b), but it is understood and agreed
that the company may retain the possession and use of all of the
other property and rights herein sgreed to be conveyed or as-
signed to the United States until the completion of the pay-

ments herein provided for. The United States may pay any

_instalments'before due and thereupon shall be entitled to

take the property and receive the deeds provided %o be taken
or delivered upon the payment of such instalment, It is
expressly understood that the first instalment to be paid

by the United States hereunder includes the claim of the com;

pany for reimbursement for all expenses of whatsoever kind

which it has incurred in connection with the conéummation of

this contract, including surveys, investigations, examinations,
and opinions of experts, and for obtaining data and inform-
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ation upon which to base this agreement.

28. Continued Use of Rights by Company until
Storage Capacity is Provided.

As against the United States thé company shall be
entitled to continue the use of the water at American Falls
covered by the company's present appropriations and filings
(except such as the United Staies may become entitled to
use to 0peraxe‘the Island and West Side Plants under ihis
sereement) untll gsuch time as the 45,000 écre—feet of pri-

mary storage capacity herein granted to the company shall

have Been first provided for the Company and until that time

the company shall be entitled to right of way over the lands
and rights conveyed to the United States by the company and
located in the bed of the river for the purpose of and to

the extent necessary for such continued use by the company

. of said filings and asppropriations in so far as such right of

way can be used by present strucﬁures and extensions without
increasing the hazard of flooding the construction work of
the United 8tates. Nothing in this contract shall be con-
strued as giving the company a right to demand right of way
or floWage easement across any land unwatered for comstruc-
tion purposes by the United States except to the exteni nec-
egsary to pass the najural flow of the river,

29. Distribution System in American Falls.

The company shall not by anything herein contained be
deemed to have transferred any of its poles, lines, or
other property not described in Paragraph 9 located in
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the present town of American Falls or connectiné the dis~
tribution system in eaid town with 1ts generatiné plants,
or to have relessed the United States from sny damages bto
said poles, lines, &istribuﬁing gystem or such other prop-
erty on account of the relocation of said town made nec—
essary by the construction and operation of the proposed
reservolr, | |

30. Resgervation in Deed of Reserved Rights,

It is the intent of this agreement that all power

rights at American Falls except those granted to the United

States herein shall be reserved to the company and that the
deeds and conveyances by the company to the United States

may contain a reservation in favor of the company of the

rights reserved to it under the provisions of this agreement.

31, Fallure of Appropriation,

Where the payments bf this contract extend beyond the
current fiscal year it 1s understood that the contract is
made contingent upon Congress making the necessary appro-
priations for expenditures thereunder after such current
year has ejpired, In case such appropristion as may be
necessary to carry out this contract is not made the com-
pany hereby releaaaé the United States from all liability
due t0 the failure of Congress to make gsuch appropriation.

Any instalment or portion thereof not paid when due
shall thereafter bear interest at the raﬁe of 6% per annum

payable annuslly and should any instalment remain due and
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unpaid for a period of fifteen yearé the Company shall
have the right to waive and surrender to the United States
such due.and unpaid installments. The efféct of such waiver
or surrender shzll be to modify paragraph 24 hereof to the
following extent:

If only the first installment shall have been paid the

grant to the United States as thersin provided to store

"in American falls reservoir all the storable water not

reserved to the Company or granted to it as against the
United States shall be limited to such storable water over
2700 second-feet; if only the first two installments shall
have been paid? sﬁch gran®, shall be limited to the stor~

able water not reserved to Company or granted to it as

“against the United States over 2200 second-feet; and if

the first three payments shall have been made, then over
and above 1730 second feet, such additional amounts of
water as listed above to be retained by Company in lien
of cash which it would otherwise be entitled to. The
provisions of this paragraph shall not Impsir the right,
title orinterest of the United States in any property
theretofore conveyed to it by the Company or otherwise
affect this agreement or the rishts hereunder. Should
such waiver and surrender of unpaid installments be made
as herein provided and should the United States fail to
construct a ressrvoir of sufficient capacity to provide
the storage capacity herein agreéd, granted or agreed to
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_be furnished to the company the United States shall not

be liabledn damages for failure to provide such storage

capacity. .

32, Company's Remedy for Failure to Recelve Storage.

It is the understnading and intent of the parties
that the storége capacity rights herein granted to the
company shall be vested rights in it but that ifiby change
of Law, a court or commission decision or in any other way
than by errors or inaccuracies in delivery or release
of water from the reservoir the company shall be refused or
denied ﬁhe risht to and use of said capacity or any thereof,
the Company shall ge entitled to.recover the dsmages which
it mey suffer, and to such other relief as a court.of
competent jurisdiction may adjudge the Company entitled to
under the terms of thislagreement and the situstion of the
parties, but in case of amy errors or inaccuracies in the
delivery or release of water the company shall have and
be limited to the same rights and redress as providéd for
the Trrigation Companies and Districts in the contracts,
the form of whieh is attached hereto and marked Exhibit nge,
between the United States and the Irrigation Companies and
Districts cooperating with the United States in the con-
struction of the ieservoir.

33. Liens and Incumbrances.

Liens or incumbrances existing against said premises
and of which the company agrees to secure the release, may
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at the option of the United States be removed at the time
of conveyance by reserving the amount necessary from the
purchase price and discharging the same with the money so
reserved, but this provision shall not be construed to au-
thorige the incurring of any lien or incumbrance as against
this agreement, nor as an assumption of the same by the

United States,

34, Effective when Signed By the Secretary.

This agreement shall become efféctive to bind the
United States to purchase said premises immediately upon its
ap@roval or signature by the Secretary of the Interior,
provided, however, that it shall be of no further force
or effect unless signed by the Secretéry of the Interior,
within ninety days after its execution by the Company and
authorization, ratification or approval by the board of di-
rectors of the company which shall be evidence§ by a cere
tified copy of the resolution filed with the Director of
the Reclamation Service,

35. Binding on Successors and Assigns,

This agreement shall inure to the benefit of and be
binding upon the successors and assigns of the company, and
also upon the successors and assigns of the United States.

36s No Waiver of Rights of Federal Power Commission or Sfate.

The execution of this contract shall not be construed’
as walving any authority, Jjurisdiction or control which the
Federal Power Commission may have over the company or its
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assigns at American Falls or elsewhere, and the approvel
¥. G. Swendsen

of this contract by Comm., Rec. representing the State

of Idaho shall not be construed as waiving or abridging

any lawful jurisdiction, authority, or control which such

officer or the State of Idsho may have over the waters of

the state or the issuing of permits, certificates or li-

censes thereto.

37. Cogperation with reference to Water Rights.

In complyingrwith the laws of Idaho relating to per—
fecting water filings made by either party at American Falls
both parties shall cooperate so that to the extent permitted
by statute and the adminigtrative officers having jurisdiction,
the construction of works and use by either party shall ap-
ply to proof on thg permit qf.the earliest priority of the
class on which such proof can be made., In the event the
company desires to transfer and change the points of
diversion and use, or any of them, of any of its appropria—
tions, rights or permits now held by it in connection with
the Island and West Side Power Plants, the Company as against
the Uhitéd States shall have the right at any time after the
right of the United Btates to use the Company's water in con—
nection with said Island and West Side Flants' terminates as
provided in Paragraph 27 hereof, to transfer and change such
points of diversioh_and use from the Island and West Side
Plants to the East Side Plant, or an& other plant or plants
constructed by the Company at American Falls, subject to the
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854,
855,
856,
857.
858,
859,

860.

871.
872,
87a.

874,

provigions and limitations of this contract in respect to
the time of use and smount of water %o which the Company may
be entitled; ahd the United States shall cooperate with the
company in making such transfer and change; and in the event
the Unlted States desires to transfer and change the points
of diversion and use of the water righis or any part thereof
conveyed t0 the United States by the (ompany and to which it

may be entitled under the terms of this contract from the

- present points of diversion and use %0 any plant or plants

owned by the United States at American Palls, the United
States shall have as against the Company the right to make
such transfer and change in such points of diversion and
use subject to the provisions and limitations of this con-
tract in respect to the time of use and amount of water to
which it may be entitled, and the Company shall cooperate
with the United States in securing such transfer and change.

38. Agency Clause.

The contractor expressly warrants that he has employed

no third person to golicit or obtain this contract in his

bebalf, or to cause or procure the same t0 be obtained upon

compengation in any way contingent, in whole or in Dpart upon
such procurement; and that he has not paid, or promised or
agreed to pay, to any third person, in consideration of such
procurement, or in compensation for services in connection
therewith, any brokerage, commission, or percentage upon the

amouny receivable by him hereunder; and that he has not, in
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875. estimeting the coantract price demanded by him, included
876. any sum by reason of any such brokerage, c&mmission, or
877 . peicentage: and. that all monies payable to him hereunder
876. are free from obligation to any other person for gervices
879. rendered, or supposed t0 have been rendered, in the pro-
880. curement of this contract. He further agrees that any
881. Treach of thie warrant shall coustitute afequate cause
882. for the apnmuilment of this contract by the United States,
883, and that the United States may retain to its own use from
884, any sums due 0r 0 become due thereunder an amount egual
885, t{o any brokerage, commigsion, or percentage so paid, or
386. agreed to be peid: (Provided, however, it is understood
887, that this covenant does not apply to the selling of goods
888, through a bona fide commercial representative employed by
883. the contractor in the regular course of his business in deal-
B90, ing with customers other than the'Government and whose
891, cqmpensétion is paid, in whele or in part, by commissions
882. on sales made, nor to the selling of goods through estab-
893. lished commercial or selling agents or agencies regularly
894, engaged in selling such goods. )

39. Menmber of (ongress Clause.

895. Fo Member of or Delegate to Congress, or Resident

896. Commigsioner, after his election or appointment or either
897. before or after he bas qualified and during his continuance
898. in office, and no officer, agent, or employee of the Govern-
899. ment, snall be admitted t0 any share or part of this con-

900. tract or agreement, or to any benefit to arise thereupon.
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903.

904,

805,

{(3eal)

ATTRE

Fothing, however, herein contained shall be construed to
extend t0 any incorporated company, where such contract
or agreement is made for the general benefit of such in-
corporation or company, ag provided in Section 116 of the

Act of Congress approved March 4, 1909 (35 Stat., L. 1109).

IN YITHESS WHEREOF the parties have hereto signed their
nanmes the day and vear first above written., Said Company
acting in pursuance of a resolution of its Board of Di-~

rectors duly adopted on October 13%th, 1921.

USITID STATES OF AMERICA

By (Sed) Hubert Work
Secretary of the Interior

IDANC POWER COMNPATTY

By (Sgd) ¥. F. Johmson
Presicent

i

Szd) Clarence 7. Ward

—_——

Secy.

(seal)

Approved except as to BExhibit WCW

(5gd) W. &. Swendsen

Commigsioner of Reclamstion
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