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Jason D. Walker, 1SB No. 5790 WETER é?%é‘i;i:}i,ru?g%ié
LING, ROBINSON & WALKER

Aftorneys at Law

P, O. Box 396

Rupert, Idaho 83350

Telephone (208) 436-4717

Facsimile {208) 436-6804

Attorneys for Claimant/Objector

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcases 41-8C (Taysom),
41-8D (Weston). and

Case No, 29576 41-8F (7UD Ranches)
CLAIMANT/OBJECTOR’S FIRST SET
OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF
DOCUMENTS AND REQUESTS FOR
ADMISSIONS

S M St e S S S e S

YOU WILL PLEASE TAKE NOTICE that James Juan Spillett hereby requires
7UD Ranches, and s attorney and/or agents to answer the following Interrogatories and Request
for Production of Documents within fifteen (15) days from the date of service, pursuant to Rule 33
of the Idaho Rules of Civil Procedure.

In answering these interrogatories, you are required to furnish all information that is
available to you or subject to your reasonable inquiry, including information in the possession of

CLATMANT /OBJECTOR'S FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS - 1
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your attorneys, accountants, advisors or other persons directly or indirectly employed by or
connected with you or your attorneys and anyone else otherwise subject to your control.

In answering these interrogatories, you are required to make a diligent search of your
records and of other papers and materials in your possession or available to you or your represen-
tatives. [f an interrogatory has subparts, answer each part separately and in fufl, and do not limit
your answer to the interrogatory as a whole. If these interrogatories cannot be answered in full,
answer to the extent possible, specify the reason for your inability to answer the remainder, and
state whatever information and knowledge you have regarding the unanswered portion. With
respect to each interrogatory, in addition to supplying the information asked for and identifying the
specific documents referred to, identify and describe all documents to which you refer in preparing
your answers.

These interrogatories are continuing and the answers thereto must be supplemented
to the maximum extent authorized by law and the applicable rules.

Requests for production have also been propounded pursuant to Rule 34 of the
Idaho Rules of Civil Procedure. Under Rule 34, you must produce for inspection and copying by
the undersigned which are in your possession, custody or control, or in the possession, control or
custody of your attorneys, consultants, accountants, auditors, or other professional persons or
experts, or investigators, or any other person acting on your behalf. Said documents shall be
produced at the offices of Jason D. Walker, Ling, Robinson & Walker, P.O. Box 396, Rupert, Idaho
83350, within fifteen (15) days from the date of service for the purposes of making the inspection
and copying of said documents.

DEFINITIONS

Unless otherwise indicated, the following definitions will be applicable to these

interrogatories:

CLAIMANT /OBJECTOR'S FIRST SET OF INTERROGATORIES AND
REQUESTS FCOR PRODUCTION OF DOCUMENRTS - 2
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A, "Person" shall mean and include a natural person, partnership, firm or
corporation: or any other kind of business or legal entity, its agents or employees. In each instance
wherein you are asked to "identify" a person or the "identity” of a person, state with respect to each
such person his name and last known residence, residential telephone number, business address,
and business telephone number.

B. The words "Document” and "Documents" mean all written, recorded, or graphic
matters, however produced or reproduced, pertaining in any way to the subject matter of this action.
This definition 1ncludes, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, notes, summaries, schedules, contracts, agreements, drawings, sketches,
invoices, orders, acknowledgments, diaries, reports, forecasts, appraisals, memoranda, telephone
logs, letters, telegrams, telexes, cables, tapes, transcripts, recordings, photographs, pictures, films,
computer programs or other graphic symbolic, recorded or written materials of any nature
whatsoever. Any document which contains any comments, notations, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
document, In each instance wherein you are asked to "identify" or describe a document, your
description should include but not be limited to the following:

(1) The name, address, telephone number, occupation, job title and employer of the
present custodian of the document;

(2) 'The date of the making of the document and the name, address, telephone
number, occupation, job title and employer of each person whose testimony could be used to
authenticate such document and lay the foundation for its introduction into evidence.

C. "You" and "your" shall refer to any agent, employee or officer.

D. "Knowledge" mcludes a firsthand knowledge and information derived from any
other source, including but not limited to hearsay knowledge.

CLAIMANT/OBJECTOR'S FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS - 3
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INTERROGATORY NO. I: Please state the names, addresses and telephone
numbers of each and every person known to the defendants, defendants’ attorney, or any agent or
employee known to the defendants, to have seen, heard, or known about any fact relevant to these
proceedings. With regard to each and every person listed, please provide the following:

(a) The substance of the information or knowledge held by each such person; and

(b) Whether or not such person gave any statement or account, either ¢ral or in

writing, of his or her knowledge of any facts relevant to these proceedings.

INTERROGATORY NGO 2: Please state the names, addresses and telephone
numbers of all witnesses you intend to call at trial of this cause.  With respect to each of the
witnesses you intend to cali at trial of this cause, please state the general nature of the facts to which
each will testify.

INTERROQGATORY NQ. 3: Please list each and every exhibit you intend or expect
to utilize at trial of this cause, giving a description of each exhibit and a summary of the exhibit's
relevance to this matter.

INTERROGATORY NQO. 4: Describe each and every document or other writing in
your possession including any written notes, memoranda, diary or written statements of any kind
including photographs and video tapes, whether in your possession or your attorney's which in any

way pertain to the facts and circumstances at issue in this particular action.

INTERROGATORY NQO. 5: Have you consulted with any expert witnesses
concerning the events referred to in this litigation? If your answer is yes, please identify:

(a) Each and every person you expect to call as an expert witness;

(b) The subject matter in which the expert will testify;

(c¢) The opinions to which the expert will testify;

(d) A summary of the grounds for each opinion the expert will give; and

CLAIMANT/OBJECTOR'S FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS - 4
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(e} The identity of each person whom you have consulted with as an expert, but will

not call as a witness.

INTERROGATORY NO. 6: Please state with specificity the Quantity of water
which you claim shouid be allowed for Subcase 41-8B and the factual basis upon which you base
yOour response.

INTERROGATORY NO. 7: Please state with specificity Point(s) of Diversion

which you ciaim should be allowed for Subcase 41-8B and the factual basis upen which vou base
YOUr response.

INTERROGATORY NO. §: Please state with specificity the Place of Use which

you claim should be allowed for Subcase 41-8B and the factual basis upon which you base your

response.

REQUESTS FOR ADMISSIONS
REQUEST FOR ADMISSION NQO {: Please admit that the final order and

Proposed Memorandum attached hereto as Exhibit “A” are true and correct copies.

REQUEST FOR ADMISSION NO. 2 Please admit that you participated as

litigants in the transfer proceedings in front of the Idaho Department of Water Resources.

REQUESTS FOR PRODUCTTON
REQUEST FOR PRODUCTION NQ. 1: If any person provided an answer to
Interrogatory No. 1 obtained from document, please produce each and every document from which
said information was obtained in the manner indicated above.
REQUEST FOR PRODUCTION NO. 2: Please produce copies of each and every
exhibit referred to in your answer to Interrogatory No. 3.

CLAIMANT/OBJECTCOR'S FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS - 5
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REQUEST FOR PRODUCTION NO. 3: Please produce copies of each and every

statement, document or other writing referred to in your answer to Interrogatory No. 4,

REQUEST FOR PRODUCTION NQO. 4: Please produce copies of the cusriculum

vitae of each and every individual referred to in your answer to Interrogatory No. 5.

DATED this Qs{hday of April, 2006.

LING, ROBINSON & WALKER

By:%[:;% Mlll’\«

J asoﬂ\D. Walker

CLAIMANT/OBJECTOR'S FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTICN OF DOCUMENTS -~ 6




LING, ROBINSON & WALKER

ATTORNEYS AT LAW

RUPERT, IDAHO 83350-03926

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

[ hereby certify that on the 25" day of April, 2006, I served a copy of the foregoing
Claimant/Objector’s First Set of Interrogatories, Request for Production of Documents and
Requests for Admissions upon:

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720

Scott J. Smith

RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

P.O. Box 1391

Pocatello, Idaho 83204

by depositing a copy thereof in the United States mail, postage prepatid, in an envelope addressed to
said individuals at the foregoing addresses.

o

—— -

/\ - Jason D. Walker

CLAIMANT/OBJECTCR'S FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS - 7




EEFQORE THE DEPARTMENT OF WATER RESOURCES
CF THE

STATE OF IDAHO

FINAL ORDER ADCPTING
PROPOSED MEMORANDUM
DECISION AND ORDER

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 3518/ WATER RIGHT NO.
41-00013 & TRANSFER NO. 3519/WATER
RIGHT NO. 41-00008 IN THE NAME OF
JAMES JUAN SPILLETT

e e e S Pt e

WHEREAS, R. Keith Higginson, Director of the Department of
Water Resources, sent a copy of the proposed Memorandum Decision
and Order addressing the above captioned matter to the parties of
record on September 15, 1992, pursuant to Section 67-5211, TIdaho
Code; and,

WHEREAS, more than fifteen days have passed since the gervice
of the Proposed Memorandum Decision and Order; and,

WHEREAS, no exception to that Proposed Memorandum Decision and
Order has been received;

1T IS, THEREFORE, BEREBY ORDERED that said Proposed Memorandum
Decision and Order be adopted and issued as tﬁe Final Decision and
order, and Application for Transfer No.'s 3518 and 3519/Water Right
No.'s 41-00013 and 41-0008 are APPROVED.

| ="

Dated this day of Ll roBER. |, 1992,

-

R. ﬁEITH HIGGINSON(}ﬂ;j

Director




CERTIFICATE OF MAILING

T HEREBY CERTIFY THAT on this ,52%: day of @2@3{@5 i , 1992, T mailed a

true and correct copy of the foregoing Fianl Memorandum Decision and Order, postage

prepaid, to the following:

James Juan Spillett
P.0. Box 278
Roclkland, ID 83271

Ben Cavaness
P.0. Box 70
American Falls, ID 83211

James Robinson
Bench Ditch Irrig.
Rockland, ID 83271

Kenneth E. Lyon
Attorney at Law

602 5 Fifth Avenue
Pocatello, ID 83205

% e /)ﬁ , (jj uj@)/liﬁ?u

Kargn L. Gustafzzh aé?
Secretary/Recor Mandger
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transfer No.

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

James Juan Spillett

Phone B48-24R8

Name of applicant

P. 0. Box 278, Rockland, ID 83271

Post Office address

A. PURPOSE OF TRANSFER

1. EX Change point of diversion
[0 Change nature of use

2. Describe the reason for the proposed changes

1 Change period of use

O Add diversion point(s)

T Change place of use

O Other
Convert from gravity irrigation to sprinklers for

more efficient use of limited water supnly

This requires a new point of diversion

50 water can be pumped inte sprinklers,

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
{cfs/ac~ft) of Use
41-00008E 10-1-1879 0.6 {3 2)ef¢g Trrig Apr 1 0 Hay 158
to
to
to

2. Total amount of water being transferred 0.6 (3.2 cubic feet per second and/or
rock Creek, South Fork

3. Source of water

4. Point(s) of Diversion:

tributary to

acre-feet per annum.

Rpck Creek

Lot Va Va Ya

Sec. | Twp. | Rge.

County

Local name for diversion

ME | _NW | SH

20 ¢+ 30S| 31F

Povjer

5. Lands irrigated or place of usé:

Mo Change Som Part 2 THen B3

NE Y NW % SW Vs SE s
T
Twp.| Rge. | Sec. NEvi I NWw | Ssww | SEvENEW| NWul SWw | SE% JNEw | NWw | SWul SEw [NEV |NW % [ SW % | SE % otals
4
105 | B 18 20 Lo ser 24419 75
T 7
N
&
W
N )
b i
L
JA VA
A a

D
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PART 1

6. Genera! Information:

a. Description of diversion system _PUmD_3in stream, pineline to_sprinklers

4

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mo:;tgages. or

contracts? ves _ _{{/A No. If yes, provide a notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.

c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

1

tand will be better irrigated due fo areater efficiency of sprinklers., P/ will nof

change.,

d. Remarks:

The amount of water in the stream limits the annual diversion volume of this right

Althouch our nominal right is for 0.6 cfs, we divert all of Right 41-0008 (3.2 cfs)

on a rotation basis with 4 other users of the right. By July, the full vight is not

available.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

. ) Lhi—
This is {o certify that { have examined Application for Transfer of Water Rights No. 0008

. ] APPROVED L ) .
And said application is hereby . subject to the folipwing limitations and conditions:
PURSUANT TO FINAL ORDER ADOPTING PROPOSED MEMORANDUM DECISION

AND ORDER DATED 10/1/92.

oy Tt R BT
O S
s FlaYuli
GCT 20 199
Witness my hand this 157 day of OCTOBER 1992 .
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

~ PART2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED ) o -

1. Right evidenced by: e -

a. Decree No. 41-0008 Decreed to ___Chnavries Taysom Sr, & Jr.
in case of Arbitration of Rock Cr. & Trib Vs, ‘
dated VEY¥élW 6-£-13903 in Third District county of Oneida
b. License No. issued by the ldaho Department of Water Resources.
c. Claim No. on file with the ldaho Department of Water Resources.
d. Transfer Na. which produced this right.

2. Attach a copy of lasi year's tax notice for the property to which the water right is appurtenant ar other documents which
show ownership. Label document as attachment A. Chack appropriate box below:

O Tax Notice [] warranty Deed O Other
3. Source of water Rock Creek, South Fork tributary to Rock Creek
4, Date or priority 19-1-1879
5. Water is used for the foliowing purpose:
amount 342 cfs for . lrrigation purposes from Apr ] to Nov 15
(cts/ac-ft) ‘ - .-
amount for purpeses from to
{cfs/ac-#t)
amount for purposes from fo
(cfs/ac-ft) - . Lo
8. Total amount of water under right 3.2 : cubic feet per second and/ar acre-feet per annum.

7. Paint(s) of Diversion: Decreed from Adshead Ditch but historically delivered from both ditches

Lot Ve a % | Sec. | Twp. | Rge. County . Local name for diversion
SEYNE [ Mg |33 {108 {3TE | Power headgate & Adshead Ditch
SWINE [ HW 329 1" " ! ' Headgate & Jackson Ditch

8. Lands irrigated or place of use: * Acres historically irrigated* F/U not given in decree

NE Y NW Y, SW Vs SE Y
Twp. | Rge. | Sec. NE v v vl Sw e | SE % | NE V| MW | SW | SE% [NE | NW % | SW¥ | SE [NEw |[NWw | swu | SE % Totals
105 {31E | 20 327 | 2 W 18| 15) 27 137
28 100 30 11 51
29 22| 27 11 11 AR 171201 148
AT & ot {
BAS E ER
Total acres 29@

9. Describe any other water rights usad for the same purpose as described above 41-00013




Page 4 of i PART 2 Transfer No.

10. To your knowiedge, has any portion of this water right undergone a pericd of five or more consecutive years of non-use?

No If yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(If the entire right is to be changed by the applicant, omit part 8 and C.}

1. amount 0.6C * for [rric. purposes from 01 1 to Hov 15
{cts/ac-ft)
amount far purposes from to
{cis/ac-it}
amount for purposes from to
(cis/ac-ft)

2. Poini{s) of Diversion: Same

l.ot Vs Ve Vi Sec. | Twp. | Rge. County Local name for diversion

3. Landsirrigated or place of use:

! NW Y W ¥ 1
Twp. | Rge. | Sac. NE Vs : SW SE Y Totals

NE% |NWY|SWY | SEU] NEK] NWYU]SW% [ SE% JNE % | NW%|BWW!l BEw [NE¥W |[NWY | SBW % [ SE %

195 ' 3TE | 20 3127 124+ 6 9 75

* Riaght is delivered as 3.2 cfs for 3/8 of the time 75
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no changs)
1. amount 2.6 cfs for Irrig, purposes from Fpr 1 to Nov 15
(cis/ac-ft)
amount tor purposes from 10
{cis/ac-{t)
amount for purpoeses trom to
{cfs/ac-ft)
2. Point(s) of Diversion: Same
Lot Y Y Ya | Sec. | Twp. | Rge. County Loca! name for diversion \

EEELE A T
: VA

AR % \9?’?'
SE= R

3. Lands irrigated or place of use:

Twp. | Rge. | Sec. NE s NW Vi SW Y SE Y Totals
NEW|{NwWY|Swwvu ! SEVMINEGR| NWWYW]SWYU . SE% INEYW| NWY%|SW4 [ SEYW {NEW|[NWY%|SW% | SE4%
108 [ 31E! 20 £ 1 g | 15197 A 56
23 10130 11 5]
29 22| 27 17 11 17|20 108
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES 0

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new poini{s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.

! i i j
1 b l 1
’ ;
i
i
T S : - T T
|
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Transter No.

PART 3
B. CHANGES IN NATURE OF USE

1. New Nature of Use Amount Hours/days/year Feriod of‘"_L.Jse
(cts/ac-11)

to

to

2. Quantity and quality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that no one wil! be injured by such change and that the change does not constitute an enlargement in use
of the original right. The information contained in this application is true to the best of my knowledge.

| understand that any wiilful misrepresentations made in this application may result in voiding its approval,

é’ignature of Applicant)
Subscrined and sworn to beiore me this ' day of ’/Mﬁ— 19 STk

{Notary Public)
My commission expires /2 / //? 72

FOR DEPARTMENT USE ONLY
Transfer contains __i__ pages and L attachments
Received by Oﬁm Date /-5 -8g Protest filed by _Fareld Aelsen
Prelim. check by -’J/\E\;\ Fee 250, £5004330
Receipted by QJ Date /ahg"g?
Published in /Daw/tq-ﬁfu Co . Preas

Copies of protest forwarded by

Pub. dates 3,/?‘ £ 3//5’/55 7 Hearing held by Date
Watermaster recommendation requested on 3/""- £7 Recommended for L1 approvar O denial
rec'd. j%l/’?? by -~

Copy of transier sent to lien holder

st




BEFORE THE DEPARTHMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR
TRANSFER NO. 3518 {(WATER RIGHT KNO.
41-00013) AND TRANSFER NO. 3519 (WATER
RIGHT NO. 41-00008) IN THE NARME OF
JAMES JUAN SPILLETT

SECOND PROPOSBED
MEMORANDUM
DECISION AND ORDER

FINDIHGS OF FACT
1. James Juan Spillett (Spillett) filed two applications for
transfer of water right, numbered 3518 and 3519, with the
Department on December 5, 1988. The applications proposed a change
in the point of diversion for portions of water rights no.’s 41-
00008 and 41-00013.
2. The applications for transfer were advertised in the

Power County Pregs on March 15 and 22, 1989.

3. Timely protests against a change in point of diversion of
water right no. 41-00008 were received from Farold Nelson and 7 UD
Ranches (Nelson), and from Bench Ditch Irrigation Company (Bench) .

4. Protests against a change in point of diversion for water
right no. 41-00013 were timely received from the Bench Ditch
Irrigation Company and the U.S. Ditch Company.

5. A pre-hearing conference was conducted on September 19,
1989, and a hearing was conducted on November 16, 1989, in American
Falls, 1Idaho. Spillett represented himself. James Robinson
represented Bench. Nelson was represented by Ben Cavaness,
attorney at law. U.S. Ditch Company failed to appear at the
hearing.

6. 2 proposed memorandum decision and order was issued
January 23, 1990. Both parties filed exceptions to the decision.

A final memorandum decision and order was issued on August 30,

1990. Both parties reguested a rehearing, and a rehearing was

granted. The rehearing was conducted on Januarﬁ;-lo, 1891,
8_? “"‘"'...{ L

B N - ‘E'“ﬂ'--‘i-.

OCTgS N

7332




Spillett was represented by Kenneth Lyon, attorney at law. The
rehearing was held to augment the prior record, and did not replace
it.

7. After the hearing, the parties requested a delay in
issuance of the decision because of negotiations between the
parties which might resolve the conflict. On approximately January
1, 1992, the parties informed the Department that the matter had
not been resolved, and resubmitted it for decision.

8. Spillett stated that he wants tc move the point of
diversion for his portion of water right no. 41-00008 downstream on
Rock Creek so he could more efficiently use his water. Nelson
objected to the transfer of water right no. 41-00008 because the
uge of water under the water right has historically been rotated
among the users, and Nelson alleged that he would be injured by the
withdrawal of a portion of the reotated right. Rench protested the
transfer of both water rights because of possible enlargement and
loss of downstream flows that would satisfy Bench water rights.

9. Water rights 41-00008 and 41-00013 were established by
peneficial use, and confirmed by a decision of arbitration executed
on or about April 1, 1890. The decision cof arbitration was
recorded in the Oneida County book of Jjudgments, but was never
endorsed by the district court as a judicial decree.

10. TFor purposes of administering the water rights on Rock
Creek, the Department, and the parties diverting water from Rock
creek, recognized the decision of arbitration as a Jjudgment
decreeing the water rights in Rock Creek. The waters from Rock
Creek were administered according to the decision of arbitration
after the decision was rendered. A water district was created by
the Department, and a watermaster distributed water from Rock Creek
to the respective users.

11. The decision of arbitration which established water right
no. 41-00008 authorized diversion of 160 miner’s inches (3.2 cfs}
of flow by three individuals in the following proportions: one-
half teo Charles Taysom, Sr., one-fourth to David Taysom, and one-
fourth to William Adshead, all with a priorit%g%?ﬁg of October 1,

o
S

-

! "‘fﬂﬁf &
MEMORANDUM DECISION AND ORDER - Page 2 B 5@5@




1879.

12. The location of and number of acres in the place of use
for right no. 41-00008 1is not described in the arbitration
decision. When a place of use is described in the arbitration
decisicn, however, the decision usually awards one miner‘s inch of
water (0.02 cfs) per acre of land irrigated.

13. Right no. 41-00013 authorizes diversion of 30 miner’s
inches (0.60 cfs) of water to 30 acres of land, although the
location of the place of use is not described. The right was given
a priority of May 1, 1881.

14. Each application for transfer states that water is nct
available for diversion during the latter part of the irrigation
season.

15. The locations of the points of diversion for both rights
were not described in the arbitration decision. Application for
transfer no. 3519 for water right no. 41-00008 alleges that the
point of diversion was originally located within the NE4NWY,
Section 33, Township 105, Range 31E, and is the point of diversion
for what is commonly known as the Adshead Ditch.

16. Application for transfer no. 3518 for water right no. 41-
00013 alleges that the point of diversion is the head of the
Jackson Ditch, located in the NE4NW%, Section 29, Township 108,
Range 13E.

17. The applicatiocns for transfer allege that Spillett owns
0.60 cfs (30 miner’s inches) of right no. 41-00008 and 0.20 cfs (10
miner’s inches) of water right no. 41-00013.

18. Application for transfer no. 3518 lists 70 irrigated
acres as the total place of use for right no. 41-00013 rather than
the 30 acres to which the right is decreed. Spillett proposes to
irrigate 29 of the 70 acres with 0.20 cfs (10 miner’s inches), his
portion of the right.

19. Application for transfer no. 351¢ 1lists 290 irrigated
acres as the total place of use for right no. 41-00008 with 3.2 cfs
(160 inches) of water. Splllett proposes to irrigate 75 of the 290
acres with 0.60 cfs (30 miner’s inches), his portigy i

e%shffffgg ?!EB

MEMORANDUM DECISION AND ORDER - Fage 3
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20. Although the number of acres in the place of use is not
decreed for right no. 41-00008, irrigation of 230 acres with 3.2
cfs (160 inches) of water greatly exceeds the 160 acres that would
normally have been irrigated at a rate of 0.02 cfs (one inch) per
acre. Both Spillett applications propose irrigation of more acres
than could be fully irrigated if the acreage was limited to one
acre irrigated for each miner’s inch (0.02 cfs) diverted.

21. Water right no. 41-00008 has been delivered to five water
users through the Adshead Ditch. The five water users are Nelson
(7 UD Ranches), Grace Spillett, Taysom, Weston and Spillett. The
water ucsers have historically rotated the water on a twelve day
rotation schedule, with each water user diverting the entire
decreed flow for his proportionate share of the time. Spillett is
entitled to divert water For two days out of every twelve days.

22. When the water right was first diverted, all of the water
was delivered through the Adshead Ditch, located on the east side
of Rock Creek. The Spillett property irrigated by right no. 41-
00008, was at the end of the ditch, and was all located on the east
side of Rock Creek within the NW% of Section 20, Township 108,
Range 31E, B.M.

23. The delivery ditch to the Spillett property was difficult
to maintain. spillett and his predecessors also suffered the
greatest delivery loss of water because their land was located at
the end of the ditch.

24. The Adshead Ditch washed out near the upstream end of the
Spillett property in the late 1920’s, and has not been rebuilt.

25. An eight acre parcel on the east side of Rock Creek
located above the break in the canal was irrigated by Spillett in
the 1950’s, but has not been irrigated since.

26. For many years, Spillett diverted his portion of water
right no. 41-00008 through the Jackson Ditch instead of the Adshead
Ditch when it was his turn to divert water in rotation. The
Jackson Ditch diversion is located on the west side of Rock Creek
in the NELNW%, Section 29, Township 108, Range 31E, downstream from

the Adshead diversion.

MEMORANDUM DECISION AND ORDER - Page 4 B




27. Approximately 40 acres of land west of Rock Creek was
irrigated with Spillett’s portion of water rights no.’s 41-00008
and 41-00013. The irrigated land is located in the west half of
Section 20, Township 108, Range 31E, B.M. Irrigation of land on
the west side of Rock Creek with water right no. 41-00008 resulted
in an unrecorded transfer. Water diverted under right no. 41-00013
presumably irrigated the same lands to which it was originally
appurtenant.

28. Applicant’s exhibit #3 was submitted by the applicant to
illustrate lands currently irrigated with Rock Creek water, and
also to illustrate the land located on the east side of Rock Creek
which was irrigated in the 1550's

29. The current place of use, approximated from applicant’s

exhibit #3, is located in the following described survey tracts:

NWLiNW} Section 20 - Acres: 2
SWLNWYL Section 20 - Acres: 21
NW4¥SW% Secticn 20 - Acres: 15
NE4SW% Section 20 - Acres: 2

30. Spillett owns permit to appropriate water no. 41-07053
which proposes diversion of groundwater to irrigate 92 acres, some
of which overlaps the land listed in paragraph 29. Proof of
beneficial use has been filed for permit no. 41-07053. The record
does not show, however, how much of the 92 acres has been irrigated
with groundwater.

31. Spillett stated that he plans to commingle surface water
and groundwater into one system, and irrigate approximately 100
acres if this transfer is approved.

32. Spillett desires to change the points of diversion to
more efficiently use his water. The new point of diversion for
both rights is lccated approximately two to three miles downstream
from the Adshead Ditch point of diversion and one-half mile
downstream from the Jackson Ditch point of diversien.

33. Spillett also proposes to divert his water continuously,
rather than diverting the water in rotation, which was customary in

the past. Proper operation of a well rlanned spriaﬁf%?fsys &I
Laisli
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requires mnore freguent use than permitted by rotation.

34. Nelson testified that he is entitled to 1.4 cfs (70
inches) of water right no. 41-00008 with which he irrigates 107
acres.

35. spillett’s withdrawal from the traditional rotation
scheme for right no. 41-00008 will reduce the total amount of water
delivered in the Adshead Ditch, but will also increase the length
of time over which the remaining users from the Adshead Ditch can
divert water. Spillett’s withdrawal from rotation will not prevent
delivery of the remaining users’ respective shares.

36. Nelson testified that if the amount of water diverted in
the Adshead Ditch is reduced, the use of water by others will be
less efficient. He testified that it will take longer to irrigate
with a smaller stream, and that the delivery ditch will lose the
same amount of water even if Spillett’s water is not diverted
through it. Losses which were once born by Spillett may be born by
the remaining users.

17. Nelson’s land is located near the diversion for the
Adshead Ditch, and delivery of his water would result in less ditch
loss than delivery of other water in the downstream part of the
Adshead Ditch.

38. Nelson flood irrigates a portion of his land and
sprinkles the remainder. He stated he would have to change his
existing system to irrigate with a smaller flow rate by reducing
his pump size or rearranging his method of irrigation.

39. At the rehearing, Galen McMasters, a professional
engineer, testified on behalf of Nelson. McMasters analyzed
Nelson’s system, and calculated additional losseés 1in Nelsen’s
ditches and delivery system that would occur because of a lesser
amount of water running in the ditches for a greater period of
time. He estimated that the additional losses in the system would
require reduction in irrigated acres of between approximately 1/2
and 3 acres.

40. The information submitted shows that Nelson irrigates

approximately 107 acres. A loss of three acres of irrigation is
%ﬁf-'ﬁ?gﬂpqu »q .
- Wiil F iRt &
MEMORANDUM DECISION AND ORDER - Page 6 ?ﬁgmﬁg ﬁiééﬂ




not large, but significant. There are other factors such as how
well the water is tended or how well the delivery system Iis
maintained that probably would dwarf the effects of Spillett’s
withdrawal found by the McMaster calculations.

41. Gene Nelson, a relative of Farold Nelson, has operated
the ranch for 30 years. He discussed the present system and its
operation. He stated that if Spillett were allowed to withdraw
from rotation, Nelson would be reguired to change their delivery
system dramatically. He stated that he would not be able to
irrigate in the present manner, and would either have to convert
fully to sprinklers or change the sizes of main lines. He stated
that the cost would be substantial.

42, Kelvin Taysom, a downstream user from the Adshead Ditch,
hesitantly testified at the first hearing that the decrease in the
amount of water and the increase in time of water availability
would adversely impact him. After the initial decisions were
issued, Taysom again testified at the rehearing that his hesitancy
was a result of his not wanting to get involved, and he was certain
Spillet’s withdrawal from rotation would injure him.

43. Groundwater return flows contribute to surface flows of
Rock Creek. Water Resources of Rockland Basin, Southeastern Idaho,
U.8. Geological Survey Open File Report 82-755 (1982). Return

flows from irrigation enhance these groundwater contributions to
surface water flow.

44. Rock Creek gains water from groundwater inflow between
the Adshead diversion and the proposed points of diversion.
Spillett’s water c¢an be transported 1in the strean without
substantial loss.

45. Spillett’s proposed conversion to sprinkler irrigation
will result in more efficient use of water by preventing delivery
and application losses.

46. Bench Ditch Irrigation Company owns irrigation rights
diverted from the East Fork of Rock Creek. Although flows from
Rock Creek are not tributary to the East Fork, depletions in the

flow of upper Rock Creek reduce the amount of Water% vallable to

. %
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appropriators below the confluence of Rock Creek and East Fork of
Rock Creek. The rights owned by Bench are some of the latest
rights on the East Fork of Rock Creek, and are curtailed or not
delivered when water from the East Fork and Rock Creek cannot
provide water to downstream users and Bench at the same time.

47. A reduction in the flow of Rock Creek will result in an
earlier curtailment of delivery of the Bench water rights.

48. Spillett’s efficient use of water could reduce return
flows to Rock Creek. TIf Spillett’s total annual volumetric use and
the place of use is properly limited, however, Spillett’s use will
not consume more water than has been traditicnally consumed.

49. The Department has determined that the maximum annual
consumptive irrigation requirement in the gecgraphical area of the
Spillett property is 3.0 acre feet per acre. An additional 1.0
acre foot per acre may also be delivered to the field headgate to
compensate for delivery and application losses. A total annual
field headgate volume of 4.0 acre feet per acre can be delivered to
the Spillett field headgates.

CONCLUSIONS OF LAW
1. Section 42-222, Idaho Code, as enacted at the time of the
rehearing, sets forth the criteria that the Department can consider
in determining whether an application for transfer should be
approved:

The director of the department of water rescources shall
examine all the evidence and available information and
shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are 1njured
thereby, the change does not constitute an enlargement in
use of the original right, and the change is consistent
with the conservation of water rescurces within the state
of Idaho, and the change is in the local public interest
as defined in Section 42-203A, Idaho Code;

2. Hidden Springs Trout Ranch, Inec. v. Allred, 101 Idaho
677, 619 P.2d 1130 (1981) held that an amendment to the statutes

governing the appropriation of water must be applied to
applications pending before the Department. %@iﬁ;&a
g i}gg E}
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users. The case does not describe why rotation was injuring the
other water rights. The court allowed some rotation within the
irrigation company, but otherwise granted a continuous flow right
to other users.

11. Finally, Simonson v. Moon, 72 Idaho 39, 237 P.2d 93

(1951) reversed a district court mandate that the defendants rotate
their individual water rights in a ditch constructed by a plaintiff
which was too small to carry the full rights of both defendants.
The case focused on the fact that neither parties’ rights could be
fully delivered at the same time. It was not a case which
determined rotation issues, but held that the plaintiff was
required to reconstruct another ditch so that both defendants could
irrigate with the amount of water to which they were entitled.
12. The best discussion about rotation is contained in Muir:

{1]t may be added in passing that it is far from
the purpose or intention of the court to close the door
against the adoption of the rotation system in the state.
Undoubtedly the courts would enforce contracts between
the parties involving the use of the rotation system as
has already been done by this court in the case of the
State v. Twin Falls etc. Co., 21 Ida. 410, 121 Pac. 1039,
L. R. A. 1916F, 236, and perhaps when property rights
have grown up, or common practice and usage have made it
a settled and fixed practice in a particular community,
it might be the duty of the courts to enforce it.

33 Idaho at 163.

13. The court alluded that more experience may be necessary

prior to imposing a reguirement that water be rotated. It also
alluded that the imposition of rotation may depend on the
individual facts confronting the decision maker:

But when and in what cases the rules for the distribution
of water should be changed must be left entirely to
future investigation and determination, and this opinion
should not be understcoced as laying down rules for any
prospective modification of the law.

33 Idaho at 163.
14. In other words, rotation is a permissible and laudable
method of beneficially using water, but will only be enforced when,

viewing all of the facts, rotation is necessary to provide the most
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3. The applicant carries the burden of coming forward with
evidence that his proposed change will not injure other water right
holders, that it will not constitute an enlargement of the use, and
will be consistent with principles of conservation of the water of
the state of Idaho.

4. Both +the applicant and the protestant have the
responsibility of coming forward with evidence regarding matters of

public interest of which they are each most cognizant.

5. The applicant has the ultimate burden of persuasion for
all of the criteria of Section 42-222.
6. wWhen the Adshead Ditch delivered water to Spillett’s

property, Spillett and his predecessors suffered a major portion of
the losses in the Adshead Ditch because of the location of the
Spillett property at the end of the Adshead Ditch.

7. Tdaho law requires that water be used in a reasonable and
efficient manner. The Department also recognizes its
responsikbility to encourage efficient use of water. Rotation is
one method by which water can be used more efficiently.

8. Helphery v. Perault, 12 Idaho 451, 86 P. 417 (1906),

states that rotation and irrigation tend to conserve the waters of
the state. "Experience seems to indicate that the use of the
rotation system not only tends to conserve the already inadequate
water supply, but also tends to contribute to larger and better
crops and retention of soil fertility." Muir v. Allison, 33 Idaho
146, 191 P.206 (1920).

9. None of the cases cited, however, hold that rotation is

a matter of right. Instead, the cases recognize rotation as a
permissible method of conserving water.

10. Helphery stated that users have a right to rotate if they
choose. The Muir court was asked to declare that all water rights
are subject to rotation, but the court declined to establish
rotation as a general rule, holding that most rights are based on
a continucus flow. Beecher v. Cassia Creek Irrigation Company, 66
Tdaho 1, 154 P.2d 507 (1944) raised an issue about whether a
proposed rotation pursuant to a transfer would xhjure oti’n% ’grj;er
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efficient and best use of the water. In addition, contractual
obligations of the parties are important.

15. Most of the cases cited predate the development of
mechanized irrigation systems that have greatly improved irrigation
efficiency. Rotation of water delivery for floed irrigation was
one of the few methods of conserving and more efficiently using
water. Today, however, there are other ways to increase efficiency
that perhaps may surpass the efficliency of rotation. Efficiency is
a matter of public interest and will be discussed later.

16. Idaho Code § 42-222 requires a finding that "no other
water rights are injured" prior to approval of an application for
transfer. The terms "water right" and "injury" must be defined for
purposes of this decision. A water right is an entitlement to use
the waters of the state for a beneficial purpose. The right
authorizes diversion of enough water for the beneficial use and
enough additional water for reasonable losses.

17. TFor purpcses of this decision, injury is defined as a
detrimental effect on any component of the water right which would
be substantially (or unreasonably) diminished or reduced as a
result of the transfer.

18. Where an individual water user desires to withdraw from
rotation, he must show that the water entitlements of the remaining
users can be delivered through the existing delivery system without
substantial reduction.

19. "Existing delivery system" is defined as the delivery
works from the point of diversion to the wateruser’s property. It
does not include internal ditch or pipe networks which conduct
water within an individual wateruser’s property.

20. If a change is necessary to the existing delivery system
(excluding internal conveyance) it must be shown that the change
will not cause unreasonable inconvenience to other users or will
not cause a substantial reduction of the availability of water to
the other users. The applicant must bear the cost of any
reascnable change in the system which delivers water to the

property of the other users.
q,."f;'
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21. Once a hearing officer is convinced that this test has
been satisfied, the burden shifts to the protestants to show that
injury will occur, or that there are matters of public interest,
including the existence of a contract, that should force continued
participation in rotation.

22. The following is a 1list of factors which the Director
will consider to determine whether the transfer proposing
withdrawal from rotation would be in the local public interest:

a. The efficiency of the proposed continuous use by the

person withdrawing versus the loss of rotation efficiency

resulting from withdrawal.

b. The monetary cost to the remaining parties of

modifying their internal systems.

C. Evidence of any existing contracts between the

parties to rotate water.

d. The customs or traditions of water use in the area.

23. The continuous diversion of water through a sprinkler
system by Spillett will increase his effliciency of use.

24. The withdrawal of Spillett from the scheme of rotation
will result in a reduction in irrigated acres by Nelson, and will
cost him money to modify his system to prevent the loss.

26. The withdrawal from rotation will also cause injury to
other users on the Adshead Ditch.

26. 'The monetary cost of modifying the Nelson system is
substantial.

27. Although there are no existing contracts between the
parties to rotate water, the custom and tradition of water use from
the Adshead Ditch and within the entire Rockland Basin is to rotate
water.

28. Spillett must continue rotating water with the other
users of the Adshead Ditch.

29. The Department should encourage more efficient methods of
irrigation, but still protect other water rights. Other water
rights could be injured if efficiency of delivery substantially

reduces return flows to the creek.

1

MEMORANDUM DECISION AND ORDER - Page 12




30. If Spillett is required to compensate Rock Creek for the
entire amount of water he saves, the incentive to be more efficient
will be frustrated. If he is allowed to divert and use all the
water he saves, downstream water rights will be injured.

3i. The amount c¢of water originally lost from delivery of
Spillett’s water through the BAdshead Ditch that would reach
downstream surface water right holders cannot be determined from
the informaticn now before the Department. Nevertheless, only a
portion of the losses would resurface for downstream use.

32. If Spillett’s use of water is limited to irrigation of
the same number of acres as irrigated previously, the delivery
losses saved will remain in the Rock Creek hydrologic system.
Consumptive use, flow rate, total volume diverted, and acres
irrigated must all be limited to ensure that Spillett’s use is not
enlarged.

33. The interconnection of Spillett’s surface water and
groundwater systems could result in an enlargement of his use of
surface water. If the groundwater and surface water systems are
interconnected, a totalizing meter must be installed on Spillett’s
diversion works from Rock Creek. Diversion from Rock Creek must
cease when 160 acre-feet has been diverted, or when water is no
longer available for diversion.

34. Spillett is entitled to divert 0.20 cfs under right 41-
00013B and 0.60 cfs under right 41-00008B to irrigate 40 acres.
Total consumptive irrigation use should not exceed 120 acre-feet
annually.

35. The 40 acres currently irrigated by Spillett will be
irrigated by 0.80 cfs, or an application rate of 0.02 cfs (one
miner’s inch) per acre, when the flow rates of the partial rights
owned by Spillett are added together.

36. Spillett should specifically designate thirty (30) acres
as the place of use for his portion of right no. 41-00008 and ten
(10) acres as the place of use for his portion of water right no.
41-00013 prior to final approval of these transfers.

37. Water is not available to fully satisfyﬁjﬁﬁpgggts during

iy y
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the latter part of the irrigation season. Rock Creek is a gaining
stream, and a change in the point of diversion to a downstream
location could result in diversion of more water than was available
at either the Adshead Ditch diversicn or the Jackson Ditch
diversion. Spillett should be entitled to divert only his pro rata
share of water avalilable for diversion at the &aAdshead Ditch
diversion for right no. 41-00008 and at the Jackson Ditch diversion
for right no. 41-00013.

38. The applications for transfer attempt to identify the
location and numbker of acres irrigated by cother parties with the
residual portion of the rights not owned by Spillett.

39. The place of use identified for the residual porticns of
right no.’s 41-00008 and 41-00013 will not be recognized as
represented on the application for transfer. If the land alleged
as the place of use is being irrigated, the water right has been
enlarged and cannot be recognized as part of the administrative

transfer process.

ORDER

IT IS HEREBY ORDERED that the portions of applications for
transfer no.’s 3518 and 3519 proposing to change the point of
diversion are APPROVED, but the water must be diverted in rotation
with the other users of the Adshead Ditch.

IT IS FURTHER ORDERED that, because the applications for
transfer also sought a change in the place of use, the change in
the place of use can be approved if Spillett identifies 30 acres as
a place of use for right no. 41-00008B and 10 acres as a place of
use for right no. 41-00013B within the acres irrigated as
identified in the findings of fact. The information must be
submitted within 42 days of service of this order.

IT IS TFURTHER ORDERED that failure to identify irrigated
acreage for each of the rights will result in a full denial of the
applicaticns for transfer.

IT IS FURTHER ORDERED that the following conditions shall

govern the water rights if the transfers are partially approved:
O i B
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1. This transfer approves a total diversion of 0.80 c¢fs for
irrigation purpcoses authorizing diversion of 0.60 cfs under water
right no. 41-00008B and 0.20 cfs under right no. 41-00013B.

2. Total consumptive irrigation use shall not exceed 120
acre-feet annually.

3. The place of use shall be limited to the following (with
a future designation of 30 acres to right no. 41-00008B and 10
acres to right no. 41-00013B):

NWiNW) Section 20 - Acres: 2
SWENWY Section 20 - Acres: 21
NW4SWY Section 20 - Acres: 15
NELSW) Section 20 - Acres: 2
4. If the surface water and groundwater systems are

interconnected, a measuring device and totalizing meter approved by
the Department must be installed and maintained as part of the
surface water diversion works. Diversion must cease when 160 acre-
feet has been diverted from Rock Creek.

5. This approved transfer does not address or recognize
apparent expanded acreage listed as a place of use for the residual
portions of water rights no.‘s 41-00008 and 41-00013 not owned by
Spillett.

6. Diversion of water under the rights as approved by this
transfer is subject to the control of the watermaster of Water
District No. 41, Rock Creek.

A

Dated this /5 — day of September, 1992.

e el

Gary Spackman
Hearing Officer
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CERTIFICATE OF MATLING

I HEREBY CERTIFY 'THAT on this éﬁéA day of -Mgéjquxéﬁ/( » 1992, I mailed a

true and correct copy of the foregoing Proposed Memorahdum Decision and Order and Order
Issuing the Proposed Memorandum Decision and Order, postage prepaid, to the following:

James Juan Spillett Kenneth E. Lyon James Roblnszon

P.0. Box 278 Attorney at Law Bench Ditch Irrig.
Rockland, ID 83271 602 S Fifth Avenue Rockland, ID 83271
Pocatello, ID 83205

Ben Cavaness
P.0O. Box 70
American Falls, ID 832131
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