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IN THE DISTRICT COURT OF THE FIFTH FUDICIAL DISTRICT OF THE BEOR 10 P 2 o
STATE OF TDAHO, I AND FOR THE COLNTY OF TWIN FALLS /
i Re SRBA i
¥ Subgsge No, 2813407
}
RE: Csp No. 10575 b MOTION TO CHALLENGE SPECIAL
MASTER'S RECOMMENDATION

}weld e to apotogize 1o the court Tor net jmving proper avtification 1o te pouet that 1
sonid mof atfond the November H 2804 Sattlement Coofersnie. However, the ek of
my attendence o that meenng did nof prefudice sy parly. The parties have sl knows
that | disagres with the things that bave been muvtad into 8s sgreement and thoss things
that are impdied dhat sre oot dlearly speiled out (is. i?-a;ﬁai?%&g water ffons upper users and
runoing it throogh the power planty  The concept that was agreed to in that menimg dosy
o0t crede & probiem with me. The probles comes Trom the things thal wese inseried intay
the spreersent in Febraaey of 2003 or there abowt, some three to tour months afler the
Novembir 1, 2704 meeting. 1 have argued those pointe from that fime forward, Just
because | divapres, 415 wrong for the oust 1o fenre the Buts, and sliow the proponems
i 1o technicalities to force we o become part of the sgreement. The law encourages 3
sewrch for the tauth. Therstore, 1 ask the court (o search for the truth and look at the facls

L
Zerwd v
FERNF

wher degizmons that mre hased o the facts fhat are relevant fo the case.

ARGEIENTS

The Special Master”s Recommendation dated Oetober 7, 2003 clearly did not talie salo
cowsideretion 1 heart of my argument, The heart of iy sargiment & the FACT THAY
THE SETTLEMENT AGREEMENT CONTAMS LANGUAGE N ARTICLE 4 THAT
ALLOWS THE LOWER USERS T( CURTAIL AGRICULTURAL WATER FROM
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PR FISERE (INCIINING Y "YAND UEFE THAT WATER FUOR HYDRG
BOAWER GEREREATION RATHER ThAN FOR IRBIGATION, The court muss

cureiuily review Candice Mclingh's tesfimany w the June 12, 2003 hearing, when asked

ihe grbstion “doos this agresment allow witer {0 be curtaiied by lower users and run
thropph the power plam™ Fer restirnony clesely states that this agresment does {1 repestl
dops plfow waier fo be curiailied Fom the upper upgrs und taken by the lower users for

poswer generation. o addiion Mr. Prave Tuthill in the August 22, 2005 mesting sinted

that the deparinent would sliow npoer users water 1o be curtailed sad nm through the

power phard wnder (e wated auveomenl, THIS IS AGAINST THE LAW . The state
stazues i 42-203 and other stufues clearly predect sgricultral users from this very sitack,

‘This spresmvem 15 od in accordante with the ew | can understand some individual's

casernoss 1o enibToe sanctions, however e cour! can mof enfivoe sanctions that arg

e

enepsaete The Iaw, The court s rw: ashediobindme o agreamand that 15 Gl o

stcondance with the lnw, Before there 8 any funther action HYWR and proponents of the

‘
ot}
P

[
et

agreerent have ar ohhigation to cerify that the sgreemment. a6 i curremly stands, i3 in )
comphiznes with the law. J argae that 1 1 nod.

As provided in the Rudes of Procedure of the Idaho E}c:pﬂﬁfm of Water Resources Rule
613 (37.08.01) the proponesty of the sgreement bure the burdes of proof of showing thed
tho ngrepmmest is in acoordance with the {aw. Rule 614 dirsvts the }m&iééng offger 1o
conduet an mdependent review 1o deteranne whether the seitlenient 18 1 accordance whk
be bew. Swte law regisives the hydropower water rizhts jo stay suboedinate 1o

sgricultural water and 1hds agreement violsies thow state lws,

My, Budge had told the court i the My 18, 3603 conference that the sgreement did vot
contain language 1o allow water i be cuntailed from upper asers and ased by the Jower
wsers for power generstion. He then told the courr that it onlby says thay *Waier
aveitable in the Lower Bivition for allevation durving extended irrigativie season will
be alocated smong the Parties bolding extended season irrigaton righty in the
Lower Bivitiun in the manner is which they agree,”™ He confinued to guote article 4
“au waiter right helder in the Poringud Biver and tributuries abuve Topaz (apper

urersy ean make o call on any water right holder in the Portnenf River and
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sributacics below e Topas Gauge  ver mievs, 48 whe have fnancial mreregt
the pewey planth. Whick in cssence say's the lower users can use ihe waiov any way
they wish includisg through the pewer planf. H water i curtailed, ay is provided in
itis sgreement. and ran through the power plant # i3 g vivlation of the siate law,
Dave Tuthill and Candive Mchugh heve now made ¥ cleer, that the sgrovment doss {1
repeatl does silow oy cunatlmen of water from upper users and will permit the lower
Lisers 10 take the cuwrtaiied water B power generation. 1IDWR and the comnt have an
ehligation to ensre the law 15 fnflowed rpgardiess of coraln ndividual's desires i

-

iznpose spactions. Prior o the hearing on June 27, Ms Mobugh was asked o My, Tighill

wourld be to the Juse 272, conforence to tosfify 1o this and she stated she would be the vas
tir speak for the Department, She d&f muke her statement aad confirmed g the
depariment’s frmerpeastation of the sgresment sllowed for curtailment of water by the
lowwer psors from the upper users Aad that the lower users could i the curtailed
sgnculiural warer through the power plent instead of using it for Brigation, She mided

that artrcle 4 Was confsing 1o her and that she would call & meeting w0 got ihings cleared

up.

et argument there was nover, | repert never, any discussion in the November 19, 1004
Twin Fally meeting about alfowing wurtalied water, frpm the upper users, W be po
theoigh the powaer plant instend of for trripation. Thix language was carefidly slid into
the pgreemerd somarime in February o March of 2005 &t which point [ ave Besn
sedressing the malier. This dlewrdy makes the sgrooment Hlegal, HAPA AT IDARHG
DEPARTAMENT OF WATER RESDURCES "Rules of Provedure of the Idaho
Diepariment of Warter Resonroes” Rule 613 mekes # oleur that the proponents of
serlfemen agroements carty Mg Gurden of showing that the sedtfement & & aroordence
with the law. This agreement bs not fa sccondance with the Jow, Rule 614 lavs aut some
criserta By soitflement: First, “The prosiding officer 3 mo bound by settiement
agreements that are not unasimously ascepted by sl parties o (hat bave signtfioamt
implicaitons for persons aof parties.” The agreement i5 nol ansnimous and 15 significant
wrme. Sevond, the rule aiso siates ~The presiding oificer will independenthy review any

proposed spthument to deterrmee whether the seifement 13 In asvordance with the law”
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Bosnowid aing be noled el e meshr Do Falls on MNovenober 13, & oot resob

ehe oljection ke Portnou! Marsh Valiey Cuns! Commpany irassportiog water shrink fres og
b upper 16 feet of storaee waier in the dam. This was sdded 10 the sgrogment i
February or March by inseriing clever langusue stating that &l objections would be
dropped. Cardice McHugh of IDWR. m}fiﬁ#ﬁ the various lege! councils of this B
sevoral mosths apo and i L would bave been gble to finish my argument, in the June 22,
2005 bearing, T would have had her provide thet festimony, AS you can see bwo maior
tterms gof edded 10 the agreement months Tater, This mase was not opealy rwsobved in the
Foan Palis moanap asd s0h i3 oot retabeed.

i 33 imparsive the coart look past some emoiions 1o passh me (or betng umablke 1o atiend
e Movember 10 conference and must look a1 the legality of the agreement 1o which the
court is beiap asked o bind me to. B appalls me that the profassonal parties here
srvobved 2ee purdsing an agreement thet 15 against the law, IDWR lus responsibiiity off
ermiriag that agroements are m sccordance with the law. [t is of great concern that the
renrt did not address my srgument of legality fn its analysis of this caze. Nor did
the conrt address my prgnment ghout the fact ihac under 2 onrtaliment sitpation,

rhis ageesment will allow & dgnificant sumber of funkor water right helders to

e b

become senior right helders over the upper neers,  This was clearly explained in Mr,
Tuthit's eammi on Feboaary 10, 2008 (atiachmant A of my argoment), advising 4l
parties sbout the problem.  {Maors detsils are provided in my swmmary belew ta Hem 53
Fhe problem is sfifl unresolved. The state statues 42-203 clearly prohibit this Perhaps
if the pourt would have slowed me (o finish my srguments this conflsion would sot kave
copmmed. | find i hard 1o believe that we had 5 hearing 1o fiten to my viewpoint and 5.
grent majority of the thee was spee lstening 1o other parties comments, only then 1o say

the oot didn’t hyve Hme to hear the rest of my argumand.

The court's analysiz i its May 36, 2008 deoision (keeping in mind that this decisions was
istied 2 days before final argamons were due which was May 38, 20055, fihis also
shows the fack of willinguess o look at 1he Bicts) lists theee main reasoss Bor oy

srgumment, it states the frat s beceuse the agreament 1s undhlr fo the loveer uzers. My

g




3/10/2006 12:50 PM  FROM: Fax TO: 12087363078 PAGE: 006 OF 013

srgement is fust the epposife; sy i b the upper user’s nut the hover wsers

H.,.a

ower mser heve nover used moch iate seasun witer untd they put o the power phat
and now thers 5 an argument for the laie waier o they cenuse B in the power plant, The

-

cORIT pofes the second roason as 1o confission infused by Judpe Wood's letter en Ogtober
IE 2004 Thisis one of my srguments, Judpe Wood w

% pppointed 10 presule by the
court and be eoomes an agent Toy the court, his letter, which sent out unider the Fisth
Dagirict Court lefferhead, outfined the sintus o the November 10, 2004 mesting. The
tourt st the meeting asd then appomied Judes Wood take charee from that point on and
fue vlearty states that fhe weeting s & plave to air g;‘fﬁmtﬂ i 8 protected oRVIrDOmCR.
At that point he became the counts reprosentative. He also mude it dear that this was to
e 5 non-binding meeting. Unibriunalely, Judge Wood did sol keep the meeting non-
Bindirg A the end of the meeting be Bad sl parties stand and bad thomseives 1o Mr
Budge's version of the meeting.  Mr. Budee jnst bappens to be the legal counc! for
Marsh Valley Development {The Power Pla Operator who filed the ohjections in the
first place and iz cousing aH the problems sad wants costrod of the water), Now this nos-
binding meeting, which ali pactics gof bound to, becomes & poirt of srgument o biad me.

e

T shanek! adso be noted trer | was unable 10 attend aed not thel we chose nol 1o attend.

Anotber major disagreement, the court sates that it iz using cese prevedence in settiug

this ruking referencing Issue 334 (subcase 91--0003-34) siftng vevky fhers. T disagres,

the case belbre the court Is unprecedented i fhe Suate of Klabo, Never, bes thora boen 4

cizme where water uxers have given up agricuitural brrigatd

e Tt
oE

hodders o be used For hydropswer genesation. There has pover, ﬁ&e& caae in laho
where someone was farced 1 hecome part of an agreement which required that person s
give vp irigation weter o jumior water nights 9y the gencration of pover, which is illegal
and against the laws of the stale of Kuhe., There has nover been a case where somenne
wis foreed 1o become part of an agreement that sllowed jumior water users fo become
sentor water pears (Soe My, Fathill's e-ruaf sy ateaclunent A b the srgumenty  There
hars never boen & Case where the conert stared they dida’t have e to Jisien o the
wedividhials’ arguments, especially when the oot was respoctiully asked fo heer the

remaing argemants, whether then or 4 & later date, The cowrt’s analvsis, periaining
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ter pmy argumeent, mertly coversserr " ihe paripheral luoses snd totally misses ¢

heart of the srgument. To semmary wy obieceions are 55 follows:

L The agreement s not in aceordarce with the law. My sroument is based ox the Siot
that the sgreement containg carellil language that permits water @ be curtailed from
Hpper usees and ran through the lwer wser™s power plam. THis is against the law

The agrecment can oot be agmnst tha fow and sl valid aad binding. Second, the

e

Agreement does ool buve unaRimous scceptance by afl walber gsers, There aes users

whir onwn 39 ofs of water that are not in the sgreement. {0y, Tuthdit's eoamil on Feb

16 clearty explains this) Under this spreement these users, who lave jamior water
rights, ons actually sake 4 senlos water fght position 1o thuse who sre & postory to

agreement. Therefors the non signatory waler users wih junior rights will be sble to

«m

water wiile those with senior water righix will be shat off This tyoe of aTangament

1t ot permitted under the law, The agreement is not in svcordunce with the Taw.,

2. Asprovided under Rule 513 1 am requesting the proponents te bare the nrden of
prood thal the agresment is legal Tam reqpiesting fhe indepondent review for lagally
g5 roaBrsd in Hids situation under mile 614

3. The eowst can eof meake sanctions that are outside the scops of the low. The coud is

chiring i#s mbority on the fact i can impose sanetions becmuse of lack of
atiendence ol @ mandatory Confbrence, 150 the senctions 503 have i be lawiut
Foreing meto bevome part of on agteement that siripes me of protection that s
grasiod (o me unler the sate staluos is wnlawfd, The court bas no bases jo binding
me 10w agreement thit 15 oot in aucordanes o ihe law

1. The agreament requires me &0 ghve up srripation water that can be iaken by the lower
Lesees gnd fan %hrmg%s. ihe power plant, This is & violation of my rights granted under
the State of fdabo statues 42-263 sad others  This vielation of the staes mokes the
Agreassent unlewhid and Wiggers o musaber of mwy argumenis, Article 4 © Aloction
Within Euch Division™ states that esch division can ke the water “in the manner in
which they sgree.” I is eritical 1o refer back and Bston careflly vo Candice
MeHngh's restimony In the hesrbg oa bune 22, whers she sintes that this aercement

will aliow the ower users 1o curtal water From upper asers sad run it theough thelr
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FHYSWRE NHER. @ OOV0 PIOIGUEIGE AU CHY (VPO BHECE BUOUE STED W BTE BIMINRE BT

sovected nnder the low, T Rugwe

have to sitend sy ueeting o defeng 6
Woods letter would bave stated that be was gokg 1o go &5 for a5 10 allnw the paniiss
{0 explore approsches that were sot in sccordance with the faw, red Dags would have
went up il over, Mow I koow this was not the itent of the meeting, 1be wording
which sHowed water io be curtaded fom uppar usecs and plifored o for the power
glant waz sfide in several months later. Never-the-less i 15 in the agretment axd
mkes the agreement Plegal,
This sgreemen, under 2 curaiiment provision, orces many of the uppers users. who
Bave soniey webdr vights, mekading roe, o surreader our waet to those who bave
ju‘géw water rights, Meany of the water users sbove the grupe are not subiect fo thi
eemen? and will o [ be apart of the enrtedimant requirement whes the Tiow of
water ot the Fogpay gauge drops below (he mindmum emount. Theredire these users
can tern on aved wee the waler, putimg the npper gwers 5 curtailmend stustion.
Under fhis sttugtion the non-signaiony users will kave psf{;éméan by e stmie Bydre
subordination statues in which they will not be requeired fo shust dowa their water
while those in the agreement will be curtstied and the water Wit et be Howing
thivugh the power plant. Thas, thers will be users with senior water fghs shat down
while othey users with Jusdor water righes will sl be drawing water. Therefore, they

can cause the cuntmiment end the signatory users will e the conlequences oven

‘f:*ﬁ, we hapve the senior water nghts, This wes carsfilly outlined in Dave Tt
DWRY pemail dated February 16, 2005 explaining the dmstion and expressing his

conGerns. A copy was attachied 1o my srgument ss Attachinest A, I someone i
trying 1o resolve thiz probiom by inserting the clagse n this ag*mmsrﬁ that the uppy
vsers mod lower users will sach deal with the tisue, this 15 fotally unaccepteble. Wew
ugers have ao sothosity © regulate water.

The mecting in Twan Falls wag glearly 2 non-binding menting. The count sppoinied
Judge Wowl to preside at the Twin Falls eonference and he becanre the jegal
presiding authority for e court in that meeling. Fudge Wissd sest bis out Bne for fhe
meeting put under Fifth District Coust of the Siate of Idaho Lelinrhead, which would

tndipate ho was acting for the cowrt, What he says should be upheld by the court and
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£ the Court 13 pow sevIng st ho v o0R the egal aunthondy 1o speak and Sonduet
moeting Tor the court, then all {he procepding of the Toan Fulls seetlog wusi be nab
anct void, This is especially critical sinoe the coar sppears 1o be seving thet Judpe
Wood had the mzchority 10 bind all perties in this non-binding conferenee. Farther
more, wnder the L8, Distelet Conrt For the District of Iéahu* Arbitration Rules
sad Procedures u) i states: “there is no penalty for pon-participation bn this
progran: or Tor ot accepting the advisory decision,” B ihs wis an writratbon
meeting as Judge Wood clearly said it was then the mides of arbitration should apply.
The rules of wrbittation make i clear thet there is not & pesalty By nut participatiag,

There apg;wzfﬁ fy b po notes avasiable o this conference only Ramly Budges

aeazinng how vhat worked, 1 wes 5 non binding meening and (hen everyome has o
stand wp vt the end of an all doy meefing, st fosted a8 3140 P, and bind

themssives (o Rendy Budae's (the ettorney who Gled the objections) interprotation of
the #l c%ay discussion. Aad lo fop ¥ off, Candice MiHugh disagreed with one of the
smaiy sues that he said was agreed B aod she ssid o wes not. This e was the faof
thay Candhice said that the transpiwting of water shyink free o6 the upprr W0 fect of
sorage wiker i the dam, was not resobved. That :sue yol swapt ket this agreement
by stating that ol objections would be dropped, snd that lasgoage is. 361 in the
agreement. This beup has not bees resolved satisfactory, there is a shrink lssue

The court did sl alow me o Dnish my argumes and jooking 2t the amhsis of the
es8, ¥ think it 1w appwopriste that ¥ be allowed o Grish my argnment

I also argue the fact that this apreement pits the water users whe have owaensbip in
the power plant againct those whe do not This sgreement has been carefully sef up
tor sasure diversios of water from ageicuiiurl use to the power plast operations, First
r, Budee files oldections on the sgiicuitural user’s water. AL thet i B wal
repregenting the Power Compeny (Marsh Valley Development) who's water right we
rexpumed e sty subondingte to seriouburs] users. These requiremands are by state faw
andt By sgreement on the river svstem. Now he has the obiertions ia plsce sgeinst the
agricoltorst nsers running ineference with the spricultural users thon be purs bis

isther bat on and represents Portneuf Marsh Valley Canal Cn. who bat wrigation righis
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1 the gyeteny, Then we msl Bapp yorode anuppey erd Eower ISECT group whe

£

iz

the bwer wsers all Bave mtorest i the power plant snd they faoe off soainst thoe upger
users 1o got some controd of the water the upper wsaes beve desperately needad snd
uzed for o decade. Then fo sop it off, Mr Budge who thed the objections in the firgt
place, comes Hg with 1he solutions to solve the obiections that he files in the first
place for the power plant croonpany s a8 parbes st heppen o gat bound o Ieg
version of the Twin Felis meoting. | obieet fo such o sef up.

9. {disagres with the statement ssued by the court that it mun Iolfow precedeste in this
case. This case 18 iotelly different Fom any other cuse eves presented. The cowt has
Hitde precedence sot based on the fact that here has never boon 5 case whers semaome
was frved & be bound 1o an agrepment thet was in violation of gare law (82203}

e case before the cou 13 usprecedented In the State of Tdaho, never has there Eféf:’:;s

4 gase whore water ysrs have given up agricnitarsl irrigation water o finioy waler

right holders o beused B bydropower generation. And sbove o there has nover

frees % case i dabo where smpeone was forved 10 become part of sn agreement
which required thet porsos te give up rigation water ic }:;;tmf witfer fights for the
genemmtion of power, which i3 iiopal and apaingt the laws of the mare of Idaho, There
hag never beer & case whare somesne was forced to becomse part of an sgreement that
sllosved mirsor wator users 1o become senioe water users (See Mr, Tuthil'z e-mad! my
sitachunent A fu the argument). There has sever been g case where agrdiuml watey
ueers have even had to give up thelr witer for hyded nower geserstion, Therg bas
never been 4 case where the oourt stated they dida’t have time 1o fisten fu the
indivicheals srgumonts, especially when the court was respectiUBy asked w bewr the

remaining acguments whether then or &t s later dale

v
e
bk

[riind
v

The stmements i the end of the arbliration meating in Twin Falls on November 10,
2pH clearly iate et the agreement will be based on 2 sutually agreed Mimimuem
Strears Flow st Topaz usiog the “historic deplerion in fiow™ at the Topaz gauge
station. This number was o be determined lstoy In the vear using IDWR durs. |
chaim the seme pdvilege o agres o Bsagree with this mosber, expecially since it
was agreed to in the Tein Fall: November 10, 2004 meeting that the number
would be sgreed fo at a fater date and fhat all parties wonld have fo agres én i,
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This mumber Bas been spppestedto be e 174 o of water drop o the gougs. |
does aot send (o reason that i the upper usors start guliing 3540 of of water thut the
gaege will ﬁﬁiy drop 17 4 o The upper users have been soid on this member with
statempensy Hom [DWR that 00 percent of the tme there will sever be ¢ curiaimen of
water from the upper wsers and the other 10 peroent will only have a ponvion of thet
wgter ortaifed. This hae never been pust into writing and ¥ & not part of the
agrepment. There severs! faciors that adversely aftect this 174 ofs figure, There 1z
clear avidenve from the Z0B3 water dats that this number i3 fncowect and there wimild

fave boen curtaiiment right from the stust of the 2003 late ssasan

The water users in the spper basin have now raised the question with the 17.4
cfs measurement and have requested 8 review by IDWR. IDWR bas now sgreed
with iheir sssessment. [DWR b carvently reconumending s selutios to the
prisbles, Until fhe corvert methodolony antd valrutations are made the
settiement agreement i flawel and dors pet meel what was agrend io in the

Fwin Fafls meeting,

it % gt b divatlow me w0 argne this polnt Boce H was apreed i the Twin falls
mooting thal aff parties would Bave 10 sgred o thds historieal depletion mumber st 2

fater dme. 1 do not agree with this mumber, and as of kast week IDWER has taken the
position thai this nomber s not corvect and changes would bave o be made ty
the agreosment. The carrent methodology sad sof mumber of 17 408 15 incorresy sad

will nut allow the appor uzers to bave their hidonsal waisr usage.

The court in ifs decision to deny 2oy mution t alter vr amend did not even
gdidress my polat nember 11 wiich way that | have o vight (o argae the sccuracy
of the 17.4 ofs pumber. The sprecment in the Twin Falls meeting stated that
everyone would have to agree with this number 2t 3 mach later date. 1 chaflenge

this momber gnd TDWR has alke agreed that this number is not correct.
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PAE setnieTnent ngresment thit o8 be” the cow 35 not Lhe st agreement that wa

seferenced in the Twin Falls meeting. The Twin Falls s meching dud not address the
transpont of water shnnk froa, mastier of fa soeording io IYWHR and others who were in
atendanoe; the shrink tsue was never discussed. The Toin falls seftfenent comdfersnce
didd ot siohe thit water could be curtailed from the upper users and ran through the power
pand, B did not address the fact that sersior water reghts would heoomne subordingie o
Janior water users, and above all it dated thet 4 pariies woold be allowed io aoree 1o
the “historic deplevion in Sow number {progosed 174cfs) To assert fhat because [

skssed one meeting Fhave no right 1o participate any longer in the provess iz just wrong.

rsh Valley Davelopment has nut filed 7 clobm with the SRR A
Marsh Velley Development. Ing, only opivaies 48 having fled for and obtained 1 foense,
SRBA Adunmiswative Drder | defings 2 party 1y tor i adiadication ax. any clatment defined
i kishe Code $2-1301AL1) and (61" ‘%{315‘;7 2q. A chumant i5 any person "usserting
ownership righis fo the use of water within the state of Kahe, . Haho {ode § 42
ALY The coust in s docision to me stated in Astlele that, “As g Hcense holder,
Marsh Valley Drevelopment, fne. iy asserting an swnership vight o the use of the
water, Marsh Valley Bevelopment, Tae., agparestly asseris standing based on g
Heenses,™  First off the court I3 stating positions and making assamptions B Marsh
Veliey Development, inc. Based on SRBA Admis tesirative Order | oand ldaho Code 472.
i that Mersh Valley Developiment, Tne does not have  right to objest o any of
argusents because they did H stng they aro clasmants
and £onlt be clyimanis unless they have wa mﬁwmé Baye fifed w h ma SRBA They
o not have gither, are a0t chaimants and can not ffe shyectians.
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