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This mafﬁgt came on resuiarly for hearing on January 29, 1969, before
the Local Ground-wgﬁef Board for Bahﬂock Cbunty, consisting of Mr. Jack A. Barnett,
Deputy State Rnclamation Engineer, Cﬂaifman; Mr. Marshall K. Corbett, a geologist
appointed by the’iddg;‘of the District Court; and Mr. Boyd Gunter, a resident
1rr1gat£o§ farmer 5: Bannovk County, who was selccted by the other two Board
members. .

Claimanta were represented by their attorneys, Merrill K. Gee and Howard
L. Armstrong. Respondent was represented by attorney R. D. Merrill. The hearing
vas held in the afternoon of January 29 and the morning of January 30. It was
intended to coﬁtinue with the hearing in the afternoon of January 30. However,
during the noon recess, attorney R. D. Merrill was unexpectedly tgken seriously
i111. The remainder of the he;ring was continued until March 28, 1969. Upon

‘. reconvening the hearing, the Board was informed that at this and future hearings,
the respondent, Reid 8. Stewart,would be represented by himself and his engineer,

Frank W. Haws. .

At the couclusion of the hearing on March 25, 1969, a request was made
by claimants' counsel that the names Alice Denny and Julia Blanchard be added to
the names of the claimants in this case. With the stipulation that the claimants’
case would stand with the data and facts already submitted and additional testimony
would not bg required to represent the additional claimants' position, and hearing

no objections, the two names were added to tha list of claimants.




‘both parties, the Board requested
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script of a previoul court axtion on the matter which has been designated Civil
No. 23583, as asteed to by thc partles, the Board makes the following Findings of

Fact and Conclusions Qf Law:

FINDINGS uF¥ ZACT
A. WATER RIGHTS
The Ground-ﬁater Board finds that thera are three types of rights to
water from the spfing referred to in the hearing as the Reisner Spring. The first
type (I) is surface flood irrigation rights; tha sacon” type (II) is domestic
rights; and the third type (III) is pumped sprinkler irrigation rights. The Board
also finds ground-water rights (IV) to pump from two wells.
I, Surface Flood lrrigation Rights
The Board finds that all of the surface flood irrigaticn using spring
vater was initiated in about 1930, The diversion of water is from the spring
area that was referred to as the Reisner Springs at the Board's hearings, sad
i8 located in the NW;SE} of Section 6, T. 11 S., R. 37 E. The water is
diverted from the natural spring stream channel in the above-described area
near the spring issuance. The Board finds that all right holders to this type
of right have an equal priority dating 1930. The Board also finds that
individuals holding this type of right are entitled to as much a. an inch to
the acre for irrigation and additional waters for conveyance loss in the long
canal used to deliver tha water. Testimony was given that as much as another
inch to the acre is required to deliver the water to the end of Lhe two-mile-

long canal., With this in mind, the Board finds that the individuals are
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?cqg:o. ‘That 18 to say thit an
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‘conveyance water. 1iue Board tien finds
" 9 :

2 ' be Ettna E. Gilbert (no: a party of ..e Ground-Water Board),
EA ©7 10.2 acres of irrigation in the NWYNEY of Section 6, T. 11 S.,
’ R‘ 37 E. 10.2 1nchel irrigation water plus 3.0 inches of

L convsyance water make & total diversion at the spring of 13.2

ﬂw‘ﬂ* *Mhl. (026 Cofal,)o

L\) %
(0‘(& i
plus 14.2 inches of conveyance water make a total diversion at

O, 18, 9PEL08 OF 9446 fnchas (169 c.f.0.).

d. H. Vance Polk, c/o Richard Butmestar ‘{not a party of the Ground-

"¢, Herman Reisner, 20.4 acres of irrigation in the NEYNWY% of

Section 6, T. 11 S., R. 37 E.; 20.4 inches irrigation water

Water Board), 5.3 acres in the SEY4SWY of Section 31, T. 10 S.,
R. 37 E.; 5.3 inches irrigation water plus 4.2 inches of
conveyance water, making a total of 9.5 inches (.19 c.f.s.).
Lﬁﬁrmiﬁ Reisner, 12}8 ;cres of irrigation in the SWY%SWY% of

.

Section 31, T. 10 S., R. 37 E.; 12.8 inches irrigation water

. plus 12.8 inches of conveyance water, making a total of 25.6
. 2o .. dnches (+51 Cof.84)0
Total surface flood irrigation rights: 1.81 c.f.s.
1I. Domestic Rights

The Board finds that Thelma Reisner Ramey (wfdow of Wilford Reisner)

is entitled to a total of .06 c.f.s. (25 gallons per ainute) to be pumped

from the head of the spring with a 1932 priority, to be used for a home




practices rcquir’
mind, the Boaézﬁfindilﬁhe £ollowin§‘f1§hCll
a. Herman Raianer. 33.7 acres of irrigacion in the E!'sNWY% of
< 26.0 M/B sactiny 6. T 11 5.y R 37 E.j total diversion of 28.6 inches
(.47 c.t.o.).

b. Ho:mén Reisner, 15.6 acres of irrigation in the SkNW; and the

( \{‘7 - NWNW of Section 6, 'r 11 8., R. 37 E.; total diversion of
" 12,5 inches (.25 c.f.8.).
1433‘4‘ ce .Thélm; Rgilnor Ramey, 15.4 acres in the NEYSW¢ of Section 6,
T, 11 S.. R, 37 E.} totsl diversion of 12.3 inches (.25 n~.f.s.).
d. Thelma Reisner Ramey, 20.0 acres in the NWYSW of Section 6,
1&(5 .0 T, 11 8., R. 37 E.; total diversion of 16.0 inches (.30 c.f.s.).

Total pumped diversion: 1,27 c.f.s.
The Board theiefore finds that thare is a total right of 3.14 c.f.s,

from the Reisner Springs. ' i

IV. Ground-Water Rights
a. The Board finds that the claimants Julia Blanchard and Alice
Denny are entitled to the licensed right i{ssued in the name of
Edward Denny by virtue of their ownership of Lots 3 and 4 in
Section 7, T. 11 8., R, 37 E. This licensed right kas been

designated by the number 23€73 (29-2330) in the records, of the

Idaho Department of Reclamation. It has a priority of
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toferrod to as Stewnrt Well #1). This

. by virtuo ot his ownership of the lands upon which the well is

located and the lnndl that ara irrigated from it. This

_licenscd righ: has & priority of May 26, 1955, to irrigate

120 acres from the well., The lands to be irrigated are in the

fEkNHk and SEXNW; of laid Section 7.
;The Board finds that Application No. 30723 (29-2466), filed

with tho Idaho Dopartment of Reclamation to puso water from the
well before-mentioned (§:cwarc Well #1) in Section 7, is in the
aamﬁ’gt ﬁaid Stewart} that, in faeﬁ. a water right has been
occnﬁlilhﬁd to irrigate up to as much as 200 acres in the

NWANEX%, EsNW% and ESW% of Sectiow 18, T. 11 S., R. 37 E. This

" astablished right is to divert up to as much ag un additional i

j;gmg,t.l. from this well. The license for this right has not
been issued, pending the decision of the Ground-Water Board.
The Board finds that this license, when issued, should be
limited to the actual amount diverted and useé prior to the
time that the proof of beneficial use of the waters was sub-
mitted and the lands irrigated should likewise be limited.

The priority date of this second right on the well, referred to
in the Ground-Water Board hearing as the Reid Stewart Well #1,

should be September 14, 1962,
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*c mnon ) | urce. Hydrologic data,

bbmﬁon source, The water

the Stewart vcllignd ice 3! }' or in the general area,
are the same aquit 3 water tha issuaa at the Relsner Springs.

2K g"

The Ground-Watct Boatd finds £rou ovidence and testimony that the flow
w’

of the Reisner Sprinaa has decreased over the years. The Ground-Water Board

: ‘w" £ Fovd

determines that the decreaso in flow has been brought about by at least three

factors:

I. Tho flow of chc apringo varies to a certain extent seasonally and
from season to leason. as precipi:ntion vaties. Precipitatiou 18 one of the

sources of rcchnrse to tho lquifer and thereforo to the springs.

II. The opting flow hau dccrealed because of reduction in surface-water
irrigations in thc croa. l:nrting back at least as early as 1941 and

continuing to the ytelenc. Molt of the surface water irrigation on the bench

4

lands above the lprins lovol hll been with waters importcd into the area from
the Portneuf Rivot by thc !ortneuf-Marah Valley Canal., Some of the water
from this aourco porcolatod down to the aquifer and rccharged the aquifer,
hence adding to the flow of the spring. Stopping of this irrigation practice
has thereby decreased the flow of the spring. Both the claimants and the
respondents, as well as others in the araa, have stopped their use of these
surface waters over the years.

III. The Ground-Water Board finds that the pumping of the Stewart Well
and several other wells in the immediate region has taken water from the

aquifer and thereby reduced the discharge of the spring. The Board further ™

———————
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y finds, however, that there was not sufficient evidence introduced by the
claimants in the cass, nor was there sufficient evidence presented at a later L
date by the Idaho Department of Reclamation, for the Board to determine ,“)
whather the effect of ‘the Stewart Well alone was appreciable and could be

measured.
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ference of the Stowart Well vi~h tho Rainner Spring, the burden of proof of the

interference must :cl with tha nccuning party. The Ground-Water foard finds that,

with the data cubmitted to it by thc partiea and the additional data supplied by

the Idaho Departmen: ot Raclnmation, ic 10 not ablo to determine whether or not
Lhe ~damages allezed by tho claimantl are significant and real; therefore, the
Board is not ablc to award cny rclief to tho claimants. Because of this, the
Board finds that tho claimuntl hav. failed :o uaku the showing to the Board that
is required of them ll acculina partiel. Lt they are to prevail in the matcter.

The Boatd lllo £indﬂ thc: the developnent of the well by the claimants
Alice Denny and Julia Bllnchard dool not represent a reasonable effort to develop
the ground-water resources of tho aquifer, With respect to the claim of the well
owners, the Board uishel to citc a portion of Section 42-226 of tlte 1daho Code:

", ..and, whilc the ‘doctrine of 'first in time is first in right'

is recognized, a reasonable exercise of this right shall not

block full economic development of underground water resources,

but early appropriators of underground water shall be protected

in the maintenance of reasonable ground water pumping levels as

may be established by tne state reclamation engineer as herein

provided."

ORDER

Bcsed on the foregoing Findings of Fact and Conclusions of Law, the Board

enters herein its order as follows:
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Water Boatd. audloSﬁg?tt

proceeded with tcilonabi”' 1igenca and Q gvolop the ground-water resources

ment of Raclamation within tho naxc 60 days to neasure the total discharge of his

well and observe thc 1rrigut£on fron thil uall. The water rights established under
Water License No, 45728 and Application No. 30723 should be limited to the amount
of water nctually bcinz produced. and that he should not be allowed to irrigate

lands in addition to thoso describcd in his licensed right or in addition to land

actually irrigated prior :o th#rsubmislion of proof under the pending license.
The measuring devicn is to bo nccessible for 1nspec:ion by the Idaho Department of
Reclamation at any reasonablo timc.

3. That within 90 dayl :hc claimantl. Herman Reisner, Thelma Reisner
Ramey, John Hart, Fred uatt. and K.ith Bennett, ptoceed to install a measuring
device on the springs thnc il of a ltandatd type to be approved by the Department
of Reclamation, and which cln measure thes amount of water {ssuing from the springs.
Said measuring device in to be accessible for imspection by the 1daho Department
of Reclamation at any reasonable time, '

4. That Alice Denny and Julia Blanchard be allowed to continue to pump
their well in a manner thac‘thoy see fit, within the rights set forth here, but
should not be allowed to produce water from a deepened or improved well until such
time as a measuring device approved by the Idaho Department <t Reclamation is

installed so that the actual production of their improved well can be monitored.
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