W. Marcus W. Nyco

RACINE, HUNTLRY & OLOON
AtlLornceys at Law

Center PRPlaza; . OO0 Bomx L7
Pocatello, Idaho 83201

Telephono: (208) 222-6101

Attorneys for Plaintiffs

IN THE DISTRICY COURT OF THE SIXTL
STATE OF TPAUO, IN AND F

CHARLES SPILGEL and

M. SPIEGEL, ilusband )
i
Plaintiffs, )
i 3y
/
VS. ) STIPULATION IND ORDIER
: R a
/
FRANK LEW, a single person, )
)
Defendant. )
)
COME NOW the parties, by and through 1y attornevs

of record, and stipulate and agree

fs are to b

{m)
o+

1. Plainti

o

and enjoined during the pendency oI

any affirmative act to injure, damacge or destroy
dam on Cottonwood Crenck, or from

lefendant

would interfere with

(2) cubic feet per seccond of water from szail creek.

2. Defendant is to be speci

enjoined from any affirmative act or
terfere with plaintiffs' right to uﬁilize any ané all waters

in excoss of two (2) cubic feet per second from Cottonwood

Creek during the pendency cof this action.

3. The foregoing restraints are tc apply te the
parties to this action, the;r officers, agents, scrvants and
employces, and upon those persons in active concert or parti-
cipation with them who receivc actual notice of this Stipulation

and Order by personal service or otherwisec.
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4. During the

]

stipulate and agrec that

pendency of this

a dam o

other

act?

propoer

on, the

structure,

parties

to-

gether with an accurate gauge or water meter will be installed
at the present dam sitce located on Cottonwood on the
property of Mr. Weatlcy. This structure and devico shall be
constructed and instailed with all due deliborate haste and
cooperation by and between the parties; 4 structure anad
device will be situated and operate:sd so asg low no more
than two (2) cubic {nct per second of water from Tottonwood
Creek to flow into the diversion ditches of

and said structurn

any and all weilcrs

Cotteownod Creek

to the plaintifls' proverty.

It is further sti and agrecd by and between
the parties that all costs and expensos for the nurchase and
installation of said device will be divided cquall-, and
that the prevailiing party in this action will be awarded said

expenditures as costs.

5. It is further

the interim period before the forcgoing dam, s and
device are installed, that the Zdefendant noh vert waters
in excess of two (2) cublic fecet per second fronm

onto his property, and that the plaintififs are in the meanwhile
entitled to any waters from Cottonwood Creek in oxcess of two

£ rum b g
the mart

(2) cubic feet per second; ther. that

anag,

fully cooperate in complying with this provision by taking

those reasonably necessary steps to insure chat this provision
is complied with through reasonably agrecd measuring devices
available, and such modifications to the present dim as may
be necessary.

G. It is Jurther stipulated and agreed that none
of the forecagoing in any way constitutos a walver, oHxDroess or
implied, or an admission as to the facts, contentionz, or nerits




i omade without orodudice to fh e anoortions

of this cace,
and rights of the particn,

7. It s oxpressly understood thal this agrocment '
shall be in full force und effect during the pendoncy of this

provided

action and is fully enforceable by all the remeds:
by law.
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Upon reading the foregoing and good causec appraring

therefore, and after a partial hearing on the merits Ior pre-

liminary injunctions requested by the parties, and upon an oral

stipulation taken in Open Court on the lst day of Juiy, 1975,

containing the general terms and substance of the foregoing,

and the Court being fully adviscd in the premiscg,

IT IS HERERY ORDERED, ADJUDGED AND DECREED
terms and conditions of the foregoing Stipulation are hcreby
Ordered throughout the pandency of this action.

DATED thi= s 7 day of July, 1975.

BAVS

Ll 7 o
/

Arthur P. Oliver - District Judge




