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Michael P, Tiibe

LING, ROBINSON & WALKER
Attorneys at Law

P O Box 396

Rupert, Idabo 83350

Telephone: (208) 436-4717
Facsimile: (208} 436-6804

ISB No. 6816

mpt@idlawfirm com

Attorneys for Claimantsﬂ’articipants
Notman Smyer, Delores Smyer, and Kevin Smyer

IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

) Subcase Nos. 45-10480, 45-10481,

) 45-10502 and 45-12906

)

} AFFIDAVIT OF MICHAEL P. TRIBE IN
} OPPOSITION TO EARL WARTHEN’S

} MOTION FOR SUMMARY JUDGMENT
) ON ALL CLAIMS AND WITHDRAWING

) OBJECTION TO SUBCASE NO. 45-10502

In Re SRBA

STATE OF IDAHO )

) ss.

County of Minidoka )

Michael P. Tribe, being first duly swoin upon oath, deposes and states as follows:
1 I am the attorney representing Kevin Smyer, Norman Smyer, and Dolores

Smyer in the above-entitled subcases, and make the following affidavit upon my personal
knowledge of the facts and circumstances set forth hereinbelow.
AFFIDAVIT OF MICHAEL P TRIBE IN OPPOSITION IO EARL

WARTHEN'S MOTION FOR SUMMARY JUDGMENT ON ALL
CLAIMS AND WITHDRAWING OBIECTION TO SURCASENO . 435-10502 -1
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2 Attached hereto as Exhibit “A” is a true and cotrect copy of the
supplemental Director’s Report Regarding Subcase Nos 43-10480, 45-10481, 45-10502,
45-12906, and 45-13669 dated February 8, 2006.

3. Attached hereto as Exhibit “B” is a true and correct copy of the
Memorandum Decision an Order of Gary Spackman dated January 14, 1991

4 Attached hereto as Exhibit “C” is a true a correct copy of the Department
of Water Resources’ Order Adopting Proposed Memorandum Decision and Order dated March
1, 1991.

5 Attached hereto as Exhibit “D” is a ttue a cotrect copy of the Affidavit of
Loren Goodman dated December 12, 2005

FURTHER THIS AFFIANT SAITH NAUGHT.

LR 4

Michael P. Tribe

SUBSCRIBED AND SWORN to this 28" day of February, 2006

I Juov Basnes ] %/ @Zﬁ/ A/
(SEAL) y NOTARY PUBLIC : / ,47 /

STATE OF IDAHO Notafy/Publi¢ for Idaho
T - ~{  Residing at: Rupert, Idaho

MyWommission expires: 02/12/2011

AFFIDAVIT OF MICHAEL P. TRIBE IN OPPOSITION TO EARL
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Original to:

Copies to:

CERTIFICATE. OF SERVICFE

I hereby certify that on the 28th day of February, 2006, I served the otiginal/ true
and correct copies of the foregoing Affidavit of Michael P. Tribe in Opposition to Earl
Warthen’s Motion for Summary Judgment on All Claims and Withdrawing Objection to
Subcase No. 45-10502, by the method indicated below, and addressed to the following:

Clerk of the Court

MU S. Mail

Snake River Basin Adjudication [} Hand Delivery

P O Box 2707
Twin Falls, ID 83303-2707
Facsimile (208) 736-2121

Shelley M. Davis, Esq.
Barker, Rosholt & Simpson
P. O. Box 2139

Boise, ID 83701-2139
Facsimile (208) 344-6034

IDWR Document Depository
P. O. Box 83720
Boise, ID 83720-0098

U S. Dept. of Justice

Environment & Nat’l Resources Div.

550 W. Fort Street, MSC 033
Boise, ID 83724

Chief, Natural Resources Div.
Office of the Attorey General
P. O Box 44449

Boise, ID 83711-4449

V] Facsimile Transmission
[ Court Folder

M U. S. Mail
[ 1 tand Delivery

[Vl Facsimile Ttansmission
[ ] Court Folder

MU S. Mail
[_] Hand Delivety
D Facsimile Transmission

M U. S Mail

[_] Hand Delivery

] Facsimile Transmission
[ ] Court Folder

M U. S Mail

[_] 1and Delivery

[ 1 Facsimile Transmission
[] Court Folder

%Z/E;%

‘Michael P. Ttibe

AFFIDAVIT OF MICHAEL P TRIBE IN OPPOSITION TO EARL
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~T ATMS AND WITHDRAWING OBIECTION TO SURCASENQ . 45-10502 -3




Y

Ly

2 ke el




SUPPLEMENTAL DIRECTOR’S REPORT REGARDING

SUBCASE NOS. 45-10480, 45-10481, 45:10502;:
45-12906, AND 45-13669

In Re SRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Karl J. Dreher, Director
Donald V. Shaff, Adjudication Bureau Chief

February 8, 2006

Prepared by the Idaho Department of Water Resources
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i. INTRODUCTION

In accordance with Idaho Code § 42-1412(4), Administrative Order 1, and Special Master
Dolan’s January 3, 2006 Order Requesting Preparation of Rule 706 Report, the Director of the
Idaho Department of Water Resources (“IDWR” or “Department”) submits this Supplemental
Director’s Repott (“Report”) regarding subcase numbers 45-10480, 45-10481, 45-10502, 45-
12906, and 45-13669; setting forth the bases for the Depe#tment’s recommendations for those
water rights. The Report was prepared under the supervision of Karl J. Dreher, Director, and
Donald V. Shaff, Adjudication Bureau Chief.

The following Department employee has knowledge of the information contained in the
Report: Kelly K. Christensen, Serior Water Resource Agent, Southern Region Office in Twin

Falls (*Agent Chtistensen”™), |

II. SUMMARY OF THE ISSUES
At issue are the Department’s recommendations for five beneficial use surface water
rights in Basin 45 that were ordered consolidated into one subcase by Special Master Dolar. In

its Basin 45 Director’s Repott for Irrigation and Other Uses, the Depaltmcnf recommended the

following water tights: 4510480 and 45- 10481 in the name of Kevin Smyer (“Smyer”); 45-
10502 in the name of Bar]l Warthen (“Warthen”); and 45-12906 in the names of Norman and
Delores Smyer (“the Smyers”). The Depaitment recommended as disallowed water right no. 45-
13669 in the name of Warthen. Warthen objects to each of the Department’s recommendations.
The Department will first address its récommendations for Kevin Smyer’s claims; next,
its recommendation for Norman and Delores Smyer:-’“s claim; and, ﬁnaliy, its recommendations

for Earl Warthen’s claims.
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Hi. BACKGROUND

The recommendations at issue in this Report are located in the Albion Valley and divert
sutface water from unnamed streams, springs, and Spring Creek for irrigation. Attached hereto
as Attachment A are two images depicting the area at issue, The sources are fributary to sinks,
Howell Creek, and Summit Creek, all of which are part of the Marsh Creek drainage. While the
water rights at issue in this Report were claimed as beneficial use righis, it is important to note
that rights to Marsh Creek, including its tributaries Spring Creek, Howell Creek, and Summit
Creek, wete decreed in four previous adjudications: Chatburn v. Brim (Idaho Tertitory, Cassia
County, April 19, 1884); Vaughn v. Harroun (Idaho Territory, Cassia County, December 1,
1885); Wood v. Stokes (State of Idaho, Cassia County, March 11, 1892); and Bridger v.
Tremayne (State of Idaho, Cassia County, March 17, 1910). Therefore, the eatliest priotity date
the Department recommend for the beneficial use water rights at issue in this Repott was March
18, 1910, one day after the Bridger v. Tremayne decree.

A subsidiary issue that has arisen is the identification of Spring Creek and its historic

channel.

IV. DISCUSSION
A, Kevin Smyer
1. Water Right No. 45-10480
On May 9, 1989, Kevin Smyer ﬁled anotice of claimto a beneﬁciéd use surface water
right for irrigation in the Snake River Basin Adjudication (“SRBA”™), which was amended on

August 28, 2003, and later recominended as claimed by the Department. The pertinent elements
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of Kevin Smyer’s claim and the Department’s recommendation are depicted as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring Cr. t1ib. to Howell Cr. Spring Cr. frib. to Howell Cr,
Unnamed Str. ftib. to Summit Cr. Unnamed Str. trib. to Summit Cr.
Quantity | 105 ofs | 105 ofs

Point of T128,R25E, Sec. 16 SWSWNE T.128, R25E, Sec. 16 SWSWNE
Diversion T 12S., R25E., Sec. 16 NESWNE T.125, R 25E, Sec. 16 NESWNE
T 128.,R 25E,, Sec 16 SESWNE T.128, R.25E, Sec. 16 SESWNE
T.12S.,,R25E,, Sec. 16 NWSENE T.128, R 25E, Sec. 16 NWSENE

Place of Use T.128, R 25E, Sec. 16 NENE (22 T.12S,R25E, Sec. 16 NENE (22
acres), SWNE (16), SWNE (16): acres), SWNE (16), SWNE (16):
54 acres : 54 acres

On January 3, 2005, Warthen objected to the Departmenfs recommendation for water
right no. 45-10480, stating that the “water right should not exist” because there was never a
“lawful appropriation.”

Water tight no. 45-10480 was recommended as claimed for the following reasons. First,
the claimed priority date is based on historic beneﬁbial use. Because water from the claimed
points of diversion is not always available, both soutces wete recommended. Historic diversions
for water right no. 45-10480 have existed and been available for use since their development in
the eatly 1900s. It is likely that the diversion system was historically part of the original
diversion system for water right no. 45-292. Attached hereto as Attachment B is a true and
correct copy of a page from Wood v, Stokes decreeing watex tight no. 45-292. As water for water
right no. 45-10480 would have been incidental to the original decreed right, and naturally
captured by the Howell Creek system, the Department I'eéommended water right no 45-10480

with a priotity date of March 18, 1910, one day after the Bridger v. Tremayne decree.
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Second, the Department recommended the sources for water right no. 45-10480 as
claimed. Through the course of these proceedings, however, the Department’s recommendation
of which channel constitutes Spring Creek has been drawn into question. Typically, the
Department recommends sources as they are identified by the United States Geological Survey
(*USGS™). According to the USGS, there are no channels in the area that are identified as
Spiing Creek, The USGS’ finding is contrary to the finding of the District Coutt in Wood v.
Stokes, which decreed water rights to Spring Creek. Attached hereto as Attachment C is a true
and cotrect copy of a page from Wood v. Stokes decreeing water right no. 45-517 to Spring
Creek. Attached hereto as Attachment D is a true and correct copy of water right no. 45-517D,
which was pattially decreed by the SRBA District Coutt for irrigation from Spring Creek, and
represents a split of the original right decreed by Wood v. Stokes. Therefore, for purposes of
consistency in the SRBA, the Department recommended the first source for water right no. 45-
10480 as Spring Creek tributary to Howell Creek.

The historic channel of what is locally known as Spting Creek has also been drawn into
question, During the Department’s field investigation with Richard Anderson for water right no.
45-517D, Anderson identified three points of diversion from the Spring Creek channel See
Attachment 4. At Anderson’s southern point of diversion, the historic Spring Creek channel is
cleatly visible and can be followed north onto the Anderson farmstead where it enters a pond just
notth of the farmstead road, J/d. At this point, the direction of the channel becomes unclear. 7d.
A channel just to the west of the pond leads to the Warthen property and enters a pond on that
ground, which is the point of diversion Warthen claimed for Spring Creek in water tight no. 45-
10502, Id. The eastern channel leads to a pond just south of Kevin Smyer’s property and is

claimed by Norman and Delores Smyer through water 1ight no. 45-12906. Id. Based on the
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Department’s review of the area in question, it was determined that the western channel is the
historic Spring Creek channel, which is ttibutary to Howell Creek; the eastern channel is an
unnamed stream, which is tributary to Summit Creek.' Jd. Therefore, the western channel is
Spring Creek, while the eastein chénnel is unnamed stream.

The western channel that the Depattment recognized in its recommendation for watet
right no. 45-10480 is the same channel recommended to Warthen for water right no. 45-10502
and Norman and Delotres Smyer for water right no 45-12906. That channel flows north from
Warthen’s pond, goes under Highway 77, and enters Kevin Smyer’s property in the southwest
comer. At that point, the channel flows into a ditch from which water can be spread onto the
ground around Smyer’s current place of use and to the north. Portions of the ditch are visible in
1962 and 1968 aerial photography.

The second source recommended for water tight no. 45-10480, the eastern channel, is an
unnamed stream that was also recommended by the Department for watér' right no. 45-12906,
claimed by Notman and Delores Smyer, Jd. The unnamed stream flows from a small reservoir
in the SWNESE of Section 16, goes under Highway 77, through a pond on the Redman property,
and onto Kevin Smyer’s property where the first diversion from that channel can be found. The
diversion ditch then flows west to an old orchard and can irrigate ground on the south end of
Smyet’s p;*Operty. Two additional points of diversion from that channel were found

approximately 1,250 feet north of the first point of diversion. Those diversions allow water to

reach the northern portion of the place of use. The ditches from this system are visible in 1962

and 1968 aerial photography.

U Summit Creek is not visible in Attachment A
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At no time was the Department able to find that water right no. 45-10480 had been
abandoned or forfeited. Therefore, based on the above infézmation, the Department
recommended water right no. 45-10480 as claimed by Kevin Smyer.

2. Water Right No. 45-10481

On May 9, 1989, Kevin Smyer filed a notice of claim to a beneficial use surface water
right for irrigation in the SRBA, which was amended on August 28, 2003, and later
recommended as claimed by the Department. The pertinent elements of Kevin Smyex’s claim

and the Department’s recommendation are depicted as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring trib. to Sinks Spring trib. to Sinks
Quantity 0.14 cfs 0.14 ofs
Point of T.12S8,, R 25E., Sec. 16 SWNWNE T.128,R25E, Sec. 16 SWNWNE
Diversion .
Place of Use | T.128,R 25E., Sec. 16 NWNE (6.8 T.128,R25E, Sec. I6 NWNE (6 8
acres): acres):
6 8 acres 6.8 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water
right no. 45-10481, stating that the “water right should not exist” becanse there was never a
“lawful appropriation.”

Water 1ight no. 45-10481 was recommended as claimed for the following reasons. The
source, Spring tributary to Sinks, is located in the middle of the place of use recognized for water
tight no. 45-10480. See Attachment A. Duting the Department’s field investigation, Agent
Christensen found a small pond at the spring locatioﬁ and a ditch coming off the pond that ran
north. The pond is visible in 1962 aerial photography of the atea, Based on the location of the

ditch and ground contour, it was determined that 6.8 acres could be irrigated from the system.
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The spring water would have commingled with Howell Creek water when water right no. 45-292
was being used in 1881 and later. Because water right no. 45-10481 was not decreed in the
previous dectees in the Albion Valley, the Department recommended watex right no. 45-10481
with a priority date of March 18, 1910, one day after the Bridger v. Tremayne decree.

At no time was the Department able to find that water 1ight no. 45-10481 had been
abandoned o1 forfeited. Therefore, based on the above information, the Department
recommended water right no. 45-10481 as claimed by Kevin Smyer.

B. Norman and Delores Smyer

1. Water Right No. 45-12906

On August 17, 1999, Norinan and Delores Smyer filed a notice of claim to a beneficial
use surface water right for irrigation in the SRBA, which was amended on August 7, 2003, and
later recommended by the Department. The pertinent elements of Norman and Delores Smyer’s

amended claim and Depattment’s recommendation are as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring Cr. trib. to Howell Cr. Spring Cr. trib. to Howell Cr.
Unnamed Str. trib. to Summit Cr. Unnamed Str. frib, to Summit Cr.
Quantity 0.14 cfs 014 cfs
Point of | T 128, R.25E,, Sec. 16 SESESW T.125, R25E, Sec, 16 SESESW
Diversion
Place of Use | T.12S,, R25E., Sec. 16 NWSE (4.6 T.128, R25E,, Sec. 16 NWSE (4.6
acres): acres):
4.6 acres 4 6 acies

On January 3, 2005, Warthen objected to the Department’s recommendation for water

1ight no. 45-12906, stating that the “water right should not exist” because there was never a

“lawful approptiation.”
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Water right no. 45-12906 was recommended as claimed for the following reasons.

First, the claimed priority date is based on histotic beneficial use, Historic diversions for water
tight no. 45-12906 have existed and been available for use since their development in the early
1900s when the Smyers’ propetty was irrigated as part of what was original]y the Anderson
farmstead. The water that has been appropriated by the Smyers is water that is available in
excess of irtigation flows from Anderson’s irrigation practices. Since the Smyers claimed
beneficial use of any water that would have been available after Anderson’s irrigation practices
were met, the Department recommend a priority date of March 18, 1910, one day after the
Bridger v. Tremayne decree.

Second, the place of use and points of diversion for water right no. 45-12960 could be
recommended based on historic use. As previously stated, the place of use for water right no.
45-12906 was originally part of the Anderson farmstead. See Attachment A. A small reservoir is
located on the unnamed stream just south of the Smyers’ property. This channel has also been
identified as the eastern channel. Id. Overflow from the reservoir makes its way into a ditch on
the east side of the Smyers’ property and loops to the west for the inrigation of a majority of the
4.6 acres. |

The second point of diversion is from the westetn channel that is locally known as Spring
Creek, located approximately 175 feet upstream from Waithen’s point of diversion for water
right no. 45-10502. Id. Agent Christensen was informed by the Smyets that, when they
purchased the property, the ditches existed, but were in sufficient disrepair that they had to be
refurbished The Smyers’ claim was recommended based on the understanding that the place of
use was historically part of the Anderson property and constituted an extension of the Anderson

irrigation system to the south. At an unknown date the small reservoir was constructed on the
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unnamed stream and an overflow ditch was constructed to specifically apply water to the ground
now owned by the Smyers. The historical development of the ditch from the Spring Creek
source is not known.

At no time was the Depaitment able to find that water right no. 45-12906 had been
abandoned or foifeited. Therefore, based on the above information, the Depaxtnient
recommended watet right no. 45-12906 as claimed by Norman and Delores Smyer.

C. Earl Wax"then
1. ‘Water Right No. 45-10502

On May 11, 1989, Warthen filed a notice of claim to a beneficial use surface water right
for irrigation and ground water recharge in the SRBA, which was amended on November 19,
1998. The pertinent elements of Warthen’s amended claim and Department’s recommendation

are as follows:

Claim ' Recommendation
Priority August 31, 1874 May 26, 1964 _
Source Spring Cr. ttib. to Sinks - Spring Cr ttib. to Howell Cr.
Quantity 0.40 cfs for irrigation ' 0 40 cfs for irrigation

0.20 ofs for ground water recharge _ _
Point of T 128, R25E, Sec. 16 SENESW T.12S, R 25E, Sec. 16 SENESW

Diversion B
Place of Use | T.128, R 25E,, Sec. 16 NENW (40 T.128,, R25E., Sec. 16 NENW (37
acres), NWNW (20), SENW (19), acres), NWNW (15), SENW (16),
NESW (20 urrig./20 gw. rchig.): NESW (18): '
99 actres 86 acres

On January 3, 2005, Warthen filed an objection to the Depattment’s recommendation,
asserting that his claimed priority of August 31, 1874 was correct. Warthen further rioted in Part
E of his objection that “Water from Spring Creek and co-mingled wastewater from adjacent

ptoperty has always been diverted in connection with adjacent property’s water rights.”
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Warthen’s claimed priotity, August 31, 1874, for water right no. 45-10502, a beneficial
use water right, may be based on water right no. 45-517, a1ight decreed by the District Cowt in
Woodv. Stokes. See Attachment C. On August 4, 1951, transfer no. 775 moved 020 cfs of
water right no. 45-517 lonto Warthen’s property in the NW quarter of Section 16. A true and
cotrect copy of transfer no. 775 is attached hereto as Attachment E. Transfer no. 775 did not,
however, include the twenty acres in the NESW of Section 16. On May 25 , 1964, transfer no.
1029 moved the water off Warthen’s property and back onto property owned by Richard
Anderson. A true and correct copy of transfer no. 1029 is attached hereto as Attachment F.
Water right no. 45-517 was never apputtenant to the twenty acres owned by Warthen in the
NESW of Section 16.

Because Warthen claimed a beneficial use water right from Spring Creek, a previously
decreed source, the Department could not recommend a priority date that was earlier in tim¢ than
the last of the four decrees in the Albion Valley, Bridger v Tremayne (March 17, 1910).
Therefore, Warthen’s claimed priotity date of August 31, 1874 could not be recommended.

Because Warthen claimed the ground east of Highway 77, located in the NE quarter and
the eastein half of the NESW of Section 16 in one claim, the Department could not recommend a
priority date that was earlier in time than the last day the portion of water right no. 45-517 was
on Warthen’s property, May 25, 1964, Therefore, the earliest date the Department could
recommend for water right no. 45-10502 was the first day after transfer no. 1029 moved the

water off Warthen’s property, May 26, 1964.% The recommendation for water right no. 45-

2 1 Warthen were to file & separate claim listing the place of use as the NESW of Section 16, the Department could
recommended the claim with a March 18, 1910 priority. The Department would then remove the NESW of Section

16 as a place of use for watet right no. 45-10502
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10502 is also based on the assumption that water from Spring Creek is still used on the property
when thete is water in the channel in excess of all other valid rights with an eatlier priority date.

Warthen’s objection to the Department’s recommendation for water right no. 45-10502
also addresses whether the water that is delivered to the propetty is from Spring Creek, ot is
Spring Creek water that is commingled with waste water. As stated above in the discussion
regarding water right no. 45-10480, and as also depicted in Attachment 4, Warthen diverts water
from the western channel, which is the historic Spring Creek channel. Any waste water that
enters the western channel prior to Warthen’s property is considered water of that channel.
Because the western channel is Spring Creek, the Department recommended Spiing Creek water,
not waste water.

2. Water Right No. 45-13669

On March 2, 2004, Warthen filed a notice of claim to a beneficial use surface water right
for irrigation, irrigation storage, and root zone storage in the SRBA. In remarks, Warthen stated
that the waste water being claimed is from water 1ight nos. 45-284B, 45-285, 45-327D, and 45-
517D, currently owned by Richard Anderson.> Warthen stated that the diversion system
consisted of a pond, open ditches, and tile drains. Remarks further desctibed the distribution
system as water stored in a pond and distributed via ditches, tile drains, and a pressurized
irrigation system.

Warthen's claim for Water right no. 45-13669 was recommended disallowed by the

Department for failure to show a lawful appropiiation. The pertinent elements of Warthen’s

3 These water rights, 1espectively, represent splits of water rights decreed by the District Court in Wood v. Stokes as
follows: 134 inches (2 68 cfs) from Howell Creek, priotity April 1, 1875; 15 inches (0.30 cfs) fiom Howsl| Creek,
priority April 1, 1878; 150 inches (3.00 ofs) from Howell Creek, priority March 1, 1881; and 20 inches (0 40 cfs)
fiom Spring Creek, priotity Aungust 31, 1874, '
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claim and Depaftment’s recommendation ate as follows:

Claim Recommendation
Priority August 13, 1874 Disailowed
Source Waste water trib. to Howell Cr. Disallowed

Quantity 0.40 cfsfor irrigation/irrigation from | Disallowed
storage/root zone storage

Point of T.128, R 25E,, Sec. 16 SENESW Disallowed
Diversion
Place of Use | T.12S, R 25E, Sec. 16 NENW (40 Disallowed
acres), NWNW (20), SENW (19)
NESW (20):

99 acres

On January 20, 2006,7Wa1th¢n filed a Standard Form 4 to amend his claim to water right
no. 45-13669. As of the date of the filing of this Report, the Court has not ruled on Warthen’s
motion to amend. Thetefore, for purposes of this Report, the Department will only address its
original recommendation and Wérthen’ s objection thereto.

Warthen’s claim was recommended disallowed for several reasons. TFirst, the claimed
priority date could not be recognized because Warthen could not prove that the claimed delivery
system historically existed. The claimed delivery system was previously identified during the
licensing examinations for water right nos. 45-7366 and/or 45-7538 (45-7538 is not a pait of the
adjudication process). The licensing examination for water right no. 45-7538 described the
source as a buried perforated pipeline running east to the pond and eventually to a pipeline going
to the ground north and east of Highway 77. A true and cotrect copy of the pertinent page from
the licensing examination for water right no. 45-7538 is attached hereto as Attachment G.

Second, the Department could not recognize the claimed source. Although much of the
claimed water likely originates from one or more sources related to Richard Anderson’s

irrigation practices, Warthen’s claim incorrectly identified the source as waste water. The source

Supplemental Director’s Report Regarding SRBA Subcase
Nos 435-10480, 45-10481, 45-10502, 45-12906, and 45-13669 P 14




should instead be identified as Spring Creek, as it is the same channel that delivers water to
points of diversion for water right nos 45-10480, 45-10481, and 45-12906,

Third, the claimed purposes could not be recommended because Warthen could not prove
historic use, Warthen’s claim for irzigation from stotage is apparently in reference to a pond that
is located on his property. However, the pond does not appear in 1968 aerial photogiaphy; thus,
irrigation from storage was not recommended. The claimed use for root zone storage during the
winter months was not recommended because Warthen could not prove historic practice. While
the irrigation component of the claim is a valid use, the claimed source, priority date, and the
point of diversion could not be recommended; therefore, the entire claim was recommended
disallowed.

V. CONCLUSION

The Department’s recornmendations for water right nos. 45-10480, 45-10481, 45-10502,
45-12906, and 45-13669 are based on historical evidence of beneficial use and reasonable
conclusions. Therefore, the Department respectfully requests that these water rights, as

described in the Director’s Repott, be recommended to the Snake River Basin Adjudication

District Court for pariial decree.

7
Submitted this _ £ __day of February, 2006

ot . f 2 55 ” E »
Ke;l?; K. C?zistensen

Senior Water Resources Agent
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I HEREBY CERTIFY that I served a tiue and correct copy of the following described

CERTIFICATE OF SERVICE

document on the persons listed below by United States mail with the correct postage affixed
thereto on this 8"—'-3‘ day of February 2006.

Document Served:

Persons Served:

Supplemental Director’s Report Regarding Subcase Nos,
45-10480, 45-10481, 45-10502, 45-12906, and 45-13669

Shelley M. Davis

877 W. Main St., Ste. 1000
P.0O.Box 1617

Boise, Idaho 83701-1617

Michael P, Tribe
615 H St.

P.O. Box 396
Rupert, Idaho 83350

Kevin Smyer
P.O. Box 482
Albion, Idaho 83311

Notrman and Delores Smyer
76 S. Hwy. 77
Declo, Idaho 83323

Barl Warthen
P.0O.Box 145
Albion, Idaho 83311

David .. Negti

United States Department of Justice
Environmental and Natural Resources Division
Natural Resources Section

550 West Fort Street, MSC 033

Boise, Idaho 83724

< = P

Idaho Department of Water Resources
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Map Depicting Warthen/Smyer Places of Use and Points of Diversien

T.12S. R.25E. Sec.16 -. 1968 aerial photo

Kevin Smyer

45-10481
Earl Warthen
45-10502
45-13669
Norman Smyer
45-12906

45-10480 — |

Howell Creek

Unnamed Stream

Spring Creek

Pond North of Anderson
Farmstead

Andersm; Farmstead

Anderson/Hawker Spring
Creek Recommended P/D




Depiction of Area of Concern

Subcase No. 45-10480 et al.
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}/‘ih “R. L. Wood, et al
| Plaintiffs

Wm., Stokes, et al
Defendants,

)
)
) o

Vs ) ' : P
) i N !
)
)

This ceuge having been herstofore ¥risd by tha Court with-
out & jury snd the Court having made its fincl:‘mg's and conclusions
of law,

Tt is now ordered adjudged and decreed that the following
pergons pai-ties to this asction are entitled to divert from March
Greek apd its bributary stresms situate in Gasgia County, Idsho, the
amount of water hereinafter indicated, The amount of eachparty to

dote from the time hereinafter stated and set spposite his or their

nams, to-wik:

/4% (325H Hardy Sears one yumdred (100) inches from Land Ereek tribuw

tary to Marsh Greek March lst, 18%5.

45_{1253 Haa:ﬂy Seaxs, Thirty inches from Rose Greeh\ i

45 {325@ M. 2. Harroun Seventy ilnches (70} from Eowell Oreek Tribu-

taxy to Marsh Cxeel., March 3lst. 1876.
45 0269 Josiah Bridger Fifty inches {50) from Marsh Creek March
5lst. 1882. '

# 45 gz@z John Bridger Sixbty inches
v 45 263 J. W. Lemoreaux Sixty inches from Marsgh Creek April 16th

F

from Marsh CGreek November 30, 1879,

1381,

d/‘%g Oﬁﬁ{, J. W. Tamoresuz, Sizty (60} inches from Msrsh Creek July 2lst
1884,

4 1% oleq J. W. lLemoreaux Four hundred snd eighty {480) inches from
Margh Creck from Jamary lst. to July o:l? each jear vhen not in use by
priox app:-opxiatora.

& 45— @}2@6 P. A. Starth, Sixty inches from Land Creek Trivutary to
Marsh Grock Jume 16, 1676. Tenider#3{ 50"

7 45 667s. k. é;aln Fifty inches from Marsh Gggak June Bth, 1875. ‘&m%

Js.’# l«* .
- &1 B

7 45 @2683, R. fh in ome hundred and thirty threéfﬁvnd 1/5 %‘ﬂqﬁas fr m

Marsh Creek May 30, 1879. i 995
SCANNED &

DEC 18 2002 e




2%
45 (290 B. P. Mshoney, PForty inches (40) of the watbers of
Howsll Creek, a tributary of Marsh Greek, from the 3lst. day of May
1881, .
28
4% 0294 Morgaret A. Mohoney Tweuby five (25) inches of the Waters
of Fowell Credk, & tributary of Marsh Creek, from the lst. dey of

U=y 1884,

29.
. Mohoney twelve (12} inches of the watérs of Howell

aG,
45 Y793  Dpora A. Quinn, twenby five (25} inches of the waters of How-
81l Oreek, a tributary of Marsh Creek, from the Ilst. day of March 1882.
5le
4’5 0294 George Giles, andl Andrew Park, ad Administrator of the esiate
of John Park, deceased, (240) Twe hundred Forty inches from Clevelad
Lake, from the 3lst. day of March 15888. and George Giles to have
ﬁ-ﬁf":éventy Five" (’?5) 1nches of‘_ smg: \E_ater and the sa.ld. Anaz ew Park, g

the Administrator of the Estate of the John Park, deceased, %0 have

3¢ one hundred end Fifty inches, {150) thereof at the point of diversion
. one bund

; e =

from Msrsh Creek, when said Giles shall have turned in Bighty (80} in-
ches into said Creedt from said Lake, and sa‘id Psrk shall have furned
in one hundred Sixty {160) inohes into said Ureer from said Take; said
twa hundred and :Eor't;g' {240) inches of water %0 be measured at the point
where it enbters said Marsh Creek, under a fo3 inch pressure, and
at the hesd of =aid &itches when laken upon said deseribed land as ithse
ssme are deseribed in the Ffindings herein.
o a2,

4"5 @293 Thomas Walbton btwenby ?BO) inches of the waters of Howell
Greek, & tributsry of WMarsh Creek, fyom the 51st. day o f Mareh 1883,

54.

45 (¥286
Tomas E. Harper, Pifty inches of the wa

s tributery of Marsh Creek, from the 31s%t. dayof Ma{‘fQLP 18'? w

35, SCA‘&%

DEC 16 2602







"R L. Wood, et al
Plaintiffs

Ve

Wm. Stokes, et al
Defendants,

Thig cause baving besen heretofore ¥ried by the CGourt with-

out a jury and the Conrt having made ite findings and conclusions

of law,
Tt ig pow ordered adjudged and decrsed that the following

pergons paiﬂties to this action are entitled to divert from March

Groek and its tribnbary streams situate in Cassia Gouaty, Idsho, the

amount of wabter hersinafiter :Lndztcated, the amount of eachmrty to

date Ffrom the *time hereinafter stated and geot eppogite his or their

name, bo-wit:
;A5 O 5 Hardy Sears ome hundred {100) inches from Zand Sreek tribu-

tary to Marsh Greek Maxch lst, 1875,
45 . ﬂm . Sears, Thirty inches from Rose Gféeh trl&gg%*@wmw?ﬁ

2 45 &32&‘@ M. A. Herroun Seventy inches (70) from Howell Creek Tribu-

fary to Marsh GIeeL, March 3ist. 1876,

7 45 0261 Jjosish Bridger Fifty inches (B0} from Marsh Creek March

5lst. 1882.
¥ 4% Q2EZ Jonn Bridger Sixty inches from Marah Oreek November 30, 1879.
J/@ 6263 J. W. Tamoresux Sixty inches from Marsh Creek Apxil 16%h

1881,
d/‘l-g éﬁG‘fg F. W. Tamoresux, Simty (60) inches from Marsh Greek July 21st

1884,
re 15 016N 7. W. hamoreauz Four hundred and eighty (480} inches from

o
Marsh Creek from Jamaly lst, to July of each year when mot in use by
prior a‘ppropri atborg. ‘

2 4_5- @266 7, 4, Starrh, Sixty inches from Land Greek Tribubary to

Marsh Cresk Juze 16, 1875. Tiausfer#g8 g .
7 45 @RETs. R fuin Pifty inches from Marsh cﬁéak June 5%, 1876.) b
é‘

Qa’" e, A
S
. ri‘ﬁ
45 0268, ; v one mmared end thirty threé,%nd 1/5 % aifes from

Marsh Creek May 50, 1879. / 05190,
SCAMNED ¢ g

BEC 16 1002

7

TN




Marsh Creek from the 3lst, dey of Mazch 18'?8.
—_

.

45 Z2BZ Mary R. Norton one hundred (100) inches of the waters of

Marsh Creck Ffrom the BO0th day of April 1874, Trang #6178

20,
45 32873 D. I. Stark ome humdred (100) inches of the waters of

Lana Greek a tribuntary of Marsh Gre ;k, from the lgt. day of March
y/ {" Teanstoe B89 = B afyl
505 i%’?.’; and thn’ﬁ (50} ches of the waters of Rose Oreek, a tribu-

tary of Marsh CGresk, f:com lst d.sy o:f Margh 18'?5 i ax:_}a)%g inches o of
505 & -

v

I watexs of Maxsh Orree.ls from the lsts day.of Apr il 1876.
21, )57 - 155
e TS e oY
45 0284 william Sokes 134 inches of the wabexs of Howell G;ceek, a‘” 'If/u

'tn%ltazy of Marsh Cyeek, from the lst day of A]_JI:[] 1875, and twen

20) 1nches of the waters of Sn:clng Greek ( a tributary of Marsh

creek, from the Blsb. day of August 1874, aﬂ?f:ninetx five (95)

1 e Vrnca v sy R

'-Ob-lglnches of .the waters of Rose Oreek, a tributary of Marsh Creek, from

A i T L et e m

- the 1st, day of April 1876, and h?"‘Imhes of water :E-mm .Srringg, fris

R

5-051 ?Dutar;y of Marsh Dzee_:k,m frqp}qyye lst. day of Anrll 1875 ‘i75' .
22, \f'-,“\'zf.\g-
AS {95  Williem Stokes for the heirs of George Stokes, Fifteem
incher of the wabers of Howell Crepk, a tributary of Marsh Oreek, fram
the lste day of April 1878.
25, M
45 NZRR il -
*  ®. J. 8okes, Bigkty {80} Inches of the waters of Howell Cre&
tribubary of Marsh Creek, from the lst. day of September 1880.
24.
45 Goay Wm. Stokes, Pokter claims, Sevenby inches of the waters of
Rose Creek, atzibubary of Marsh Grsek, dfrom the Bth day of June 1875,
25,

A% ¢ OoRR ¢. M. Gray one hundred smd twenty five (125) ilnches of the
waters of Lend Creeék & tributary of Maxrsh Creek, from the Bd. day of
Novenber 1875.

26

45 (2R5 B. Williemd Forty inches of $he waters o {' T

tribubary of Msrsh Greek, from June 50th 1861, )
SCANNED VUN 0 571995

DEC 4 5 7002
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In Re SHBA

Case No. 33578

2005 MAY 06 F

DPISIRICT COURT -

TRIN FALLS CO.
FILED __ ___ _

IN THE DISTRICT CQURT OF IHE FIFIH JURICIAL DISTRICT OF IHE
STATE OF IDAHD, IN AND FOR THE COUNTY OF TWIN FALLS

PARITAL DECREE PURSUANT TO
I.R.¢ B. 54{h) FOR

e

Water Right 45-00517D

NAME AND ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE;

PLACE OF USE:

HELEN ANDERSON
RICHARD 5 ANDERSON
BOX 114

1109 8 50 W
ALBYON, ID £3311

SPRING CREER TRIBUTARY: HOWELL CREEK

0.20 CFS
08/31/1874
T128 R25E 516 BESESH Within Cassia County
522 NESENW
SWSENW
NESENW
PURFOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04--0:r IO 10-31 0.20 CES

The use of water for irrigation under this right way begin as
early ag Maxch 15 provided other elements of the right are not
exceeded, The use of watar before April 1 undexr this remark ig
suvbordinate to all water rights having no subordinated sarly
irrigation use and a priority date earliér than the date a
partial dscres im entered for this right.

Irrigation Rithin Capsia County
7125 RI5E 516 HWNH 1.7 © SHNW 28.0
NWSH 32 0 SWSW 33.0
SESH 28.0 NWSE., B.3
SHSE 25 .0 SESE 15.0
s21 NHNE 40.0 NENW 39 .0
NWNW 41 © SHNW 36 .0
SENW 37.0

318 .0 hores fotal

USE OF 'IHE RIGHTS LISTED RELOW IS LIMITED TO THE IRRIGATION OF A
COMBINED TOTAL OF 378 ACRES IN A SINGLE IRRIGATION SEASON.
COMBINED RIGHT HO5. 45-275, 45-284B, 45-285, 45-327D, 45-517D,
45-523A, AND 45-13583

THIS RIGHT TS LIMITED TO THE IRRIGATION OF 120 ACRES WITHIN THE
BLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

OTRER PROVISIONS RECESSARY FOR DEFINITION OR ADMINISIRATION OF THIS WATER RIGH'T:”

THYS PARITAL DECRER I3 SUBJECT 'TO SUCH GENERRL PROVISIONS
NECESSARY FOR .THE DEFINITION COF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME WO LATER THAN THE
ENTRY CF A FINAL UNIFIED DECREE. ¥ .C. SECTION 42-1412 (8}

SRBA FARTYAL DECREE PURSUANT TO I.R €.P. 54({b)

Water Right 45-00sS1/D

Hay-0

M 02:00
SREA
, IDARO

PAGE 1
3-2005




SRBA Paxtial Decree Pursuant to I.R.C P. 34(b) {continmed}

RULE 54 (b} CERITIFICATE

With respect to the jssues determined by the above judgment or order, it is hersby CERTIFIED, in accordance
with Rule S4{h}), I.R.C.P., that the court hag determined that there is no just reason for delay of the entry of a
final judgment and that the court has and dogs hereby direct that tha abova judgment or order shall he a final
judgment upon which execution may igsue and an appeal may be taken ag provijded by the Idaho Appellate Rulas.

snake River Basin Adjudication

SRBA PARTTAL DRCREE PURSUANT TO I R.C.P., S4(b) FAGE 2
Rater Right 45-00317D May-U3-2005
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PIEPARTHIHE OF FECLSUBTION

Gartifisato of Pater Right

Teranaferred Right No. 778 .
CYHES I8 TO OHRIFY That RICHAND GTORLY ANDEHON of Alblon, Idaho,. i

i3 the owner of and using the following water rights fn Howell and #pring
Oreoke: : o , .
L o .50 gubias foot per ssgond : '
: ! - with prierity of Nareh 1, 1631, N i

1.5 oubic foat por sesond b
with priority of April I, 1878, " 4

o ' JEO ounia Poot per sooond wifh %,:U
o priority of Augue$ 31, 1874,

5 paid wobelr péing doereed to Fillinm Stokes, of _al",l by Judge O« Gy S'tockalag:é:} i
of the Pourth Judigisl Diatrigt of the Htete of. 10ohe, in end for the County

" of Gusaiey in the gese 6f 1 : X
© Rayle ¥0OD, et Bl . L P
' | Praintifs, i
.'; -~ ‘ . ' Yoo . :‘ : a-

WILETAR STOKS, ob ale,
! , . Disfendenta,

| e ot 634 ¢

ql. . Tnot by seid desrss and by Certificeten of Pransfér Nos, 470.end

i 7835 thesd wabtars wexe nade appurtonsnt 4o the following dosoribed landsy?
to-wits 0, ;o :

sbid daoree buaring daye of Mevoh 41, 1692

.50 dubiie faot per second, Harak Ly
1681, eppartensat to NEjNERwE, Nejwid,
NRLGEINET Seotlon 18y : a
«50 .dﬁ'ﬁrio fogt por mecond, April 1, -
78,  uppurtenant to Mrj NB Section B1)

.60 giblo fogh, pes seoond; Aprid 1, 3878 §
£ ond .20 subioifoot por sedond, August 81, ./
S 1874, appurtensnt to U MY dwstlon 81, .
Vo ;60 oub Ly, foat per svaond, Aprel 1375,) PR
; sppurtensnt’ to W) Wi} Seetlon Bly .
T i . S Looe - . :
_ ' ALl in Townohip 18 Hoath, Hengs 25 Fest, .
N ' B;R‘. : ! - :: y o e
b ¢ ! P P

o Thnt sald dboroe hods Heen enterdd in’ the rogorda of the Departne:
. ef B tion of the-Hiate of Idsho, in Volume 1 of Deorees, deglnning oy
' Pago snd ‘soid Trondfer Jerdifigsien in Volums B of Transfors, on bogos
470 @RYEH, respoctively. - o T S




L ;"5'@ this ownox of sald wetor rights shrdugh purehand,

© Albipn, fdahd, for the trumafer of two ond twanty-hundradsha (B.20) oubig

" exoged the following amodnt,  townits .
. ' EN
' , «B0 onblq fost pir seaand | J
. ' - with prierity of Margh 1, 1881,
, LB gubio’ fpet par second . S
g with arior ity of Aprdd 1, 1878, 1y
' +80 suble foot per sacond with f B

. by thin levs of the Btata of Iéaho, R

- ;‘oi'!.‘;iéie,il sdal of the Dapsrimoent of Heolemsticn of the State of Idgho %o be
s he_ra;m}tci ilixdd at Bolse, Idahc)‘._ thin 4tk du: ;

x
&
ki

. N o L _:7f ; VZ':: . i . .
ihat said Richaxd 3tcrey Anderson of Albton, Idaho, hds beaome

And thet now upon. thia applicnblon of Rishuid Storey Anderson of i

foay par mdcond of the wifehs of Howell CraeX ond Spring Oteek, medo bofgiy .
the State Roolemsvion Enginsed af the Stite of Idsho, and paid uwpplisstion

having been greated, the ¥izht to the uss of two #nd twenty lundredths :
{2.80) oubie foat pdr sedond of the waters of Hawell Qresk and gpring Yraek °
upgn, tho above desarived lauds is horeby ebasdonsd sid the plade of use of"

gaid watex under such right hereby confirmed shall by this Certificate i
beoons appurbedunt for frpigation and domdwtiq purposes ia deaoribed uo '
followa, bowwit: ; 1 o 3

PO WnpRigNNG, NRINGE, NSRSRINWD Sedblon .
16y Hig, N'?[lé NEE Section 2), Township
12 South, Benge BS Xasd; B.M,
Ho. ' e . I,_‘ ) -
That said wiber ia téi{hé limited @t ony’ given tims to 8n smount
stunlly hesded wnd benefioisllyiunad for suth purpescs, snd ahell ot

pelority of Alguat 51, 1874,
. ¥

. - ) i . .: iR
;  That the right to the usa of the water nforesnid, hevoby confirmed, :
1s restrioted to the lends or plooe of ﬁ&? laat sbove described, vs provide

i

L9 RITNESH WHRREGE, I bave hsraunto_'} oot my Rend and geused the

¥ o7 Augdst, 1681, =i

A
: . :
HANE R KULP GEL
5 : Stte Naglametion Bngthsap
b Rk . R 1s
.
G )
Y ! "
,
: E







STATE"

_ 8P LDAHO
DEPARTMENT OF RECLAMATION

OERTTFIOATE (F DECREED WATER RIGHT
TRANSFERRED RIGHT ¥O. 1029 o

_ THIS IS T0 CERTIFY, Thht Richard Storey Anderscn of Box 126,
Albion, Idsho, is the ownex of and wsing a eertain’ water right of 1,7
otbie faet par second, bearing date of prioriiy ay follows:

August 7, 187} for 0.2 cubls feet per mscond of tha witers'of Spring
Crasky Aprdd 1, 187%; for 1.5 oubie feeh per second of tha waters of
Howell Cresk, County of Cassle, State of Idaho, deoreed to Willlam Stokes
by decrea of Judge 0. O, Stockslager of the hth Judieisl Diatriet of the
State of Idsho, in and for the Counby ©f Cmseia, in the cuse of

i

R, L, W00D, et al
Flaintiffe :
v,
WILLIAM STOKES, et &l
Defendants

said decree hearing date of March 21, 1892,4nd being sppurtensnt to ths
followlng dasoribed lands, bowwlb:

NEARANWE, NEGNWE, NEASERWE, ;
Section 16§ NW%NE%, Wk, .

Section 21, Towmghlp 12 South,

Ranga 25 E.B.X., (by Tyangfer

Hoe 725)

That sald deeree hag Bean enbersd in the racerds of the Do~
partmant of Reelamation of the State of Idaho in Volwme 1 of Dacrees at
Pags 607 thereof} ’ ‘

That sald Rioha?d Storey Anderson has become the owner of sald
veter right by purchage; '

And that nowy: upon the applloation of Riphard Storey Anderaon,
for the transfer of 1,7 cuble feet der decond of the waters of Howsll and”,
Spring Oreeks, meds befora the State Reolamatilon Engineer of the Btate of
Tgaho, and sald application having been granted, the right to the use of
1,7 oublo feet per second.of the waters cof Howell and Spring Crdeka upon
the sbove desaribedyldnd is hereby abandoried, and the land under auch
right and to which the water right HERESY' GOWFIRMED, shall become appur
tenant by this Certifiocate for irrigation purposes, 1§ deserited ag follows,
to=vl b1 ' :

swhig, syoRg; WS, SEASWL,
Seatlen 163

WWh, NWANEE, Secfion 21, Towrie
ship 12 Solith, Range 25 R.B.M.,




. Thab the said water ia %o ba Limited at any given tima o
gn amount actually needed and beneficially used for such purpose, and
ghall not exceed the following amount, to-wit:

0,2 .cuble. fast per geaond
of ths waters of Spring Craak
with prierity of August 3y 1571;;

1.5 oubig feeb per aaoond of the
watera of Howsll Cpesk
priority of April 1, 1575;

That the water right hemhy transferred has haratoforu been
aondneted from seid ghréams o the first above desdribed lands through
private ditch with points of dlverdion in the SEiNWE, Sectlon Jfg
NE4SWE, SEANWE, NEINWR, Seotfon 21, Township 12 South, Range 25 E.BM.,

That the water right hoveby transfarrad will heraafter be -
oondustiad to the lagh above dggoribed lande through private ditch with
roints of diversion in the SE3SWE:, Beotion 163 NBASWY, ss%m&, NEANWE,
of Saation 21, a1l in Tewnghip 12 South, Range 25 E. ‘.B. ',

That the Tight to the use vf the waters aforessld, hereby
confirmed, 13 restricted 6 the lands last ahove described, az provided
by the laww of the State of Idsho.

: IN WITNESS WHERECF, T have hereunto set my hand arﬁ cauged the
official seal of the Departmont of Reclammticn of the S%ate of Idaho to by
hersunto affixed st Boise, Igsho, this 25th day of May, 19611,,

rSEAL) s/ amon TAETAN

C4RL E, TAPPAN
" 3tate Reclamation Englinesr
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From Licensing Examination for Water
Right No. 45-7366 -

E. NARRATIVE/REMARKS/COMMENTS
_nmmum.wmm_e_e_ti f; fferen %gwm {D,

N0 Draihage Ditch
nmm;:__g_m_s_q_e.ﬁ_si_ﬁnmu_c_teﬁf Iversion. Th ummmmmmm&_ SE |aka Spring

1/4.. SW 1/4 of section 16 - township 125 - range 25E and the second Howell Creek point |~ [/
of diversion is located in the SE_1/4 - SE 1/4 - NW 1/4 - of section 16 - fownship 125 - i‘i“;ef’“f“"“e
range 25F.

__The water from all of these sources are used in a common 8 inch mainline system the
mainline begins st the main pond located in the SE 1/4 - NE 1/4 - SW 1/4 of section 16 -
township 128 - range 25E. From the pond the mainling travels due north approximately 3/8

of a mile and then turns west 1/8 of a mile and then travels due nosth_3/8 of a mile wherg

it ends. Approximatelv 3/16 of a mile from the end the mainline has g spur that fravels west

for 1/8 of a mile and then turns north 1/8 of a mile where it ends. There arg four lings of
handlines which have an average of 20 heads per line. The pressure for this mainline

r lel differential from th fth lower portion. Th
system is not pressurized by any pump or other external means.

The water from the wel! {permit # 45-07366) is pumped out of the well by a 25 Hp
where it intersects with_the 8 inch mainline. The groundwater from the perforated pipe
{permit # 45-07358) is coflected in the pipe and then the perforated pipe travels through the
pond and collects enough water from the pond to fill the mainline system. The waste water
(adjudication glaim A45-10502) enters the pond from a drainage ditch located to the south
of tha pond. The Howell Creek water (adjudication claim A45-00327E) js diverted from
Howell Creek and tr h whera i if mall collection pond and then travels
QrWiMM_MMMMﬁM
Highway 77 and flows through an open ditch to flood irrigate the pastures or flelds, T
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER REBOURCES
' OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER
PROPOSED

MEMORANDUM
DECISION AND
ORDER

OF WATER RICGHT NO. 45-00292 IN THE NAME

OF KEVIN SMYER

— v ot Wr? Nonpe gt

on March 15, 1990, the applicant, Kevin Smyer filed
with the Idaho Department of Water Resources (Department) an
application for transfer to establish a point of diversion for
water right no. 45-002%2. The application was filed in

acoordance with the provisions of Chapter 2, Title 42, Idaho

Code.

The application was properly advertised, and was protested
by Earl Warthen. The protest was heard on November 13, 1980, at
the albion city Hall. A hearing having been held, and evidence
submitted to the Department, the hearing officer, as a
representative of the Director, proposes the following findings,
conclusions, and order:

FINDINGS OF FACT
1. Water right no. 45-00292 was decreed by the District

court of Idaho in the case of Wood v. Stokes. The court decreed

12 inches of water (.24 cfs) of Howell Creek, a tributary of
Marsh Creek, to B.F. Mahoney, for the purpose of irrigating land
located in the NE1/4 of an unidentified section, T125, R25E, B.M.

The Wood decree and related findings of fact and ceonclusions of

EXHIBIT “B"




law contained in the files of the Department of Water Resources
do not identify the location of the place of use.

2. The decree alsc does not locate the point of diversion
for water right no. 45-00292. The purpose of the application for
transfer is to locate a point of diversion.

3, &Earl Warthen protested the application for transfer,
alleging that the right had been forfeited.

4. Historic watermaster annual reports and daily records do
not record a water right delivered to B.F. Mahoney. Water was
delivered to B. Mahoney and Bert Mahoney for irrigation of land
located in Section 16, T12S5, R25E, but there is no correlation
between the amount of water delivered and the flow rate decréed
to B. F. Mahoney.

5. The legal description of the place of use irrigated by
B. Mahoney and Bert Mahoney is not consistent. Protestant's |
exhibit C lists both the NW1l/4 and the NE1/4 of Section 16,
although the record for 1917, the earliest of the watermaster
reports, locates the place of use in the NW1/4 of Section 16.

6. A copy of the findings and conclusions of the Wood
decree, submitted by the applicant as exhibit no. 4, contain a
handwritten "16" inserted after the word ngection." No evidence
was submitted as proof that the decreeing court had authorized
the addition. Furthermore, nc evidence was submitted to
establish facts supporting the addition. The handwritten section
16" is given insignificant weight and will be used only for the

purpecse of corroborating other evidence.

MEMORANDUM DECISION AND ORDER ~ Page 2




7. The protestant stated that the last date of recorded
delivery of the right was 1925. After reviewing the watermaster
records, I cannot conclude that water right no. 45-00292 was
delivered at anytime'before or after 1925. What I can conclude
is that there is no record of delivery of water irrigating the
NE1/4 of Section 16, T123, R25E, B.M. after 1932.

8. The current watermaster testified that it would be
unusual for a right that was delivered and administered not to be
recorded in the watermaster records.

9. The applicant testified that water has been delivered to
a place of use located in NE1/4 of section 16, T128, R25E, by
means of old natural channels of Howell Creek, and that water has
not been diverted directly from Howell Creek. The applicant
alleged that diversion from Howell Creek has been unnecessary
during high run-off years, or when wastg water is being
discharged into the natural channels.

10. The channels labeled as "old Howell Creek channels®™ on
Applicant's Exhibit no. 5 may have been prehistoric Howell Creek
channels:. They are presently intermittent channels that capture
waste run-off water, with the exception of the Spring Creek
channel, which contains some spring flows that are diverted by
another water user,.

11. The applicant has filed adjudication claim no.

A45-00292 in the Snake River adjudication.

MEMORANDUM DECISION AND ORDER - Page 3




CONCLUSIONS OF LAW

1. TIdaho Code § 42-222 states the criteria by which the

Department must review an application for transfer:
The director of the department of water resources shall
examine all of the evidence and available information and
shall approve the change in whole, oY in part, or upon
conditions, provided no other water rights are injured
thereby, the change does not constitute an enlargement in
use of the original right, and the change is coneistent with
the conservation of water resources within the state of
Tdaho and iz in the local public interest as defined in
Section 42-203A(5), Idaho Code; except the director shall
not approve a change in the nature of use from agricultural
where such change would significantly affect the
agricultural base of the local area. :

2. The burden of proof in a water right hearing is normally
upon the applicant. The issue of forfeiture relates to the
injury and enlargement guestions. Forfeiture must be established
by clear and convincing evidence. The burden of establishing
forfeiture crigiﬁally rests with the protestant.

3. The absence of delivery records or any evidence of
delivery, and the non-existence of a diversion structure is
sufficient clear and convincing evidence of non-use that the
burden shifted to the applicants to show that water right mno.
45-0292 had not been forfeited.

4. The applicant showed that water had been diverted out of
intermittent channels rather than Howell Creek. Ko evidence was
submitted to show that the water right has been diverted from
Howell Creek in recent history, or that the NE1/4 of Section 16,
T12S, R25E, has been irrigated from Howell Creek since 1%32. In
fact, the applicant admitted that water has not been diverted
from Howell Creek.

MEMORANDUM DECISION AND ORDER ~ Page 4




5. At best, the predecessors of the applicant began
diverting water from the natural channels rather than Howell
Creek, completing an.unrecorded transfer to the natural channels.

6. There was no evidence, however, that this unrecorded

transfer was intentionally made. The records of the watermaster

should have reflected the change.

7. I conclude that use of water from the natural channels
(old Howell Creek channels) is only authorized by a beneficial
nse right that was perfected when the water was first diverted
and beneficially used from the natural channels, and has no
relationship to the water right attempted to be transferred by
this application.

a. TIdaho Code § 42-222 establishes when non-use will result
in a forfeiture of the right:

all rights to the use of water acquired under this chapter

or otherwise shall be lost and forfeited by a failure for

the term of five (5) years to apply it to the beneficial use

for which it was appropriated and when any right to the use

of water shall be lost through nonuse of forfeiture such

rights to such water shall revert to the state and be again

subject to appropriation under this chapter.

9. The right to divert water pursuant to right no.
45-00292 has been lost through years of nonuse.

_ ORDER

IT IS HEREBY ORDERED that the application to transfer water
right no, 45-0292 by establishing a point of diversion in Howell
Creek is DENIED.

IT IS FURTHER ORDERED that water right no. 45-00292 is

FORFEITED.

MEMORANDUM DECISION AND ORDER - Page 5




Dated this /

—————

"%-ﬁ day of J;;mar}/ , 1591.

&b Gk

GARY CEACKMAN, Bearing Officer
Department of Water Resources

CERTIFICATE OF MAILING

I hereby certify that on the éﬁff’day of January, 1961, I

mailed a true and

correct copy of the Memorandum Decision and

order, postage prepaid, to the following individuals:

Kevin Smyer
P.0. Box 482
Albion, ID 83311

Don Danner
Watgrmaster
Albion, ID 83311

Rick Bollar
Box 335
Rupert, ID 83380

Earl Warthen
Box 145
Albion, ID 83311

Norman Smyer
Rt. 1, Box 2
Decleo, ID 83323

ricall/ Assistant

MEMORANDUM DECISION AND CRDER - Page 6




EHRE

0
A

152
Y

H
el

ko 4 4 it

e ] : : 75
ik

ok

LS




BEFORE PHE DEPARTMENT OF WATER RESOURCES
OF TEE

S8TATE OF IDAHO

IN 'THE MA'TER OF APPLICATION FOR
ORDER ADOPTING

)

)
TRANSFER OF WATER RIGHT NO. ) PROPOSED MEMORANDUM

y DECISION AND ORDER
)
)

45~00292 IN THE NAME OF KEVIN SMYER

A Proposed Memorandum Decision and Order in the above-
captioned matter has been issued and a copy served on the
parties;

WHEREAS, more than fifteen days have passed since the
service of the Proposed Memorandum Decision and Order; and,

WHEREAS, no exception to that Proposed Memorandum Decision
and Order has been received;

TT IS, THEREFORE, HEREBY ORDERED that said Proposed
Memorandum Decision and Order be adopted and issued as the Final

Decision and Order,

Dated this Lﬁ%:“ day of March, 1991.

Director

EXHIBIT "C"




CERTIFICATE OF MAILING

T hereby certify that on this nfqg;’day of March, 1991, I
mailed a true and correct copy of the Ordex Adopting Proposed
Memorandum Decision and Order, postage prepaid, to the following
individuals:

Earl Warthen
Box 145
83311 Albion, ID 8331t

Kevin Smyer
P.O. Box 482
aAlbicn, ID

Don PDannexr Norman Smyer

Watermaster Rt. 1, Box 2
Albion, ID 83311 Declo, ID 83323

Rick Bollar
Box 335
Rupert, ID 83350
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