RECEIVED
Shelley M. Davis, [SB # 6788

RARKER ROSHOLT & SIMPSON LLP FEB 2 8 2008
205 N. 10" Street, Ste. 520 DEPARTMENT
P.0O. Box 2139 WATER RESGUH%ES

Boise, ID 83701-213%
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attormeys for Earl Warthen, Objector

TN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase Nos. 45-10480, 45-10481, 45-10502
) and 45-12906
) AFFIDAVIT OF SHELLEY M.
Case No. 39576 % DAVIS IN SUPPORT OF EARL
: WARTHEN'S MOTION FOR
) SUMMARY JUDGMENT ON ALL
) CLAIMS AND WITHDRAWING
) OBJECTION TO SUB-CASE NO.
% 45-10502
STATE OF IDAHO )
) ss.
County of Ada )

SHELLEY M. DAVIS, being first duly sworn upon oath, deposes and states as

follows:

1. I am the attorney representing Earl Warthen in the above-entitled
subcases, and make the following affidavit upon my personal knowledge of the facts and

circumstances set forth herein below.

Affidavit of Sheliey M. Davis in Support 1
Of Earl Warthen’s Motion for Summary
Judgment on All Claims




2. Attached hereto as Exhibit A is a true and correct copy of a November 13,
1990 letter to Loren Holmes from Norman Smyer retrieved from the files of the Idaho
Department of Water Resources office in Twin Falls.

3. Attached hereto as Exhibit B is a true and correct copy of a January 10,
1986 letter to Norman Smyer from Jim Johnson retrieved from the files of the Idaho
Department of Water Resources office in Twin Falls.

4. Attached hereto as Exhibit C is a true and correct copy of a May 24, 1989
letter to Loren Holmes from Rick Bollar retrieved from the files of the Idaho Department
of Water Resources office in Twin Falls.

5. Attached hereto as Exhibit D is a true and correct copy of a May 23, 1989
letter to Kevin Smyer from Loren Holmes retrieved from the files of the Idaho
Department of Water Resources office in Twin Falls.

6. Attached hereto as Exhibit E is a true and correct copy of an Application
for Transfer of Water Right filed by Kevin Smyer May 26, 1989 retrieved from the files
of the Idaho Department of Water Resources office in Twin Falls.

7. Attached hereto as Exhibit F is a true and correct copy of the Wood v.
Stokes decree entered into evidence in the 1991 transfer proceedings, retrieved from the
files of the Idaho Department of Water Resources office in Twin Falls.

8. Attached hereto as Exhibit G is a true and correct copy of a June 16, 1989
letter to Loren Holmes from Mark Ingram, retrieved from the files of the Idaho
Department of Water Resources office in Twin Falls.

9. Attached hereto as Exhibit H are true and correct copies of additional
miscelianeous documents prepared or submitted in connection with the Kevin Smyer’s
Affidavit of Shelley M. Davis in Support )

Of Ear] Warthen’s Motion for Summary
Judgment on All Claims




Application for Transfer retrieved from the files of the Idaho Department of Water
Resources office in Twin Falls.

10. Attached hereto as Exhibit I is a true and correct copy of 2 December 8,
1989 memorandum from Lauren Holmes to file number 45-292 regarding the outcome of
the pre-hearing conference held November 15, 1989, retrieved from the files of the Idaho
Department of Water Resources office in Twin Falls.

11. Attached hereto as Exhibit J is a frue and correct copy of a January §, 1990
letter to Loren Hohmes from Rick Bollar, a notice of hearing on the Application for
Transfer setting the hearing for February 15, 1990 and a list of attendees at the February
15, 1990 hearing, retrieved from the files of the Idaho Department of Water Resources
office in Twin Falls.

12.  Attached hereto as Exhibit K 1s a true and correct copy of an undated
substituted Application for Transfer of Water Right submitted by Kevin Smyer, retrieved
from the files of the Idaho Department of Water Resources office in Twin Falls.

13.  Attached hereto as Exhibit L is a true and correct copy of a Protest filed by
Earl Warthen on June 1, 1990, retrieved from the files of the Idaho Department of Water
Resources office in Twin Falls,

14.  Attached hereto as Exhibit M is a true and correct copy of a May 25, 1990
memorandum from Gary Spackman to Loren Holmes regarding the new Kevin Smyer
Transfer, Numbered 3693 containing handwritten notes, retrieved from the files of the
Idaho Department of Water Resources office in Twin Falls.

15.  Attached hereto as Exhibit N is a true and correct copy of the list of

attendees at the November 13, 1990 hearing on the Kevin Smyer’s Application for
Affidavit of Shelley M. Davis in Support 3
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Transfer of Water Right 45-292, retrieved from the files of the Idaho Department of
Water Resources office in Twin Falls.

16.  Attached hereto as Exhibit O is a true and correct copy of the Department
of Water Resources Proposed Memorandum Decision and Order dated January 14, 1991,
authored by Gary Spackman, retrieved from the files of the Idaho Department of Water
Resources office in Twin Falls.

17, Attached hereto as Exhibit P is a true and correct copy the Department of
Water Resources Order Adopting Proposed Memorandum Decision and Order, dated
March 1, 1991 and signed by R. Keith Higginson, retrieved from the files of the Idaho
Department of Water Resources office in Twin Falls.

18.  Attached hereto as Exhibit Q is a true and correct copy of a Notice of
Claim filed by Kevin Smyer May 9, 1989 and assigned claim number 45-10480, retrieved
from the files of the Idaho Department of Water Resources office in Twin Falls.

19.  Attached hereto as Exhibit R is a true and correct copy of the Amended
Claim filed by Kevin Smyer August 28, 2003, for claim number 45-10480, retrieved from
the files of the Idaho Department of Water Resources office in Twin Falls.

20.  Attached hereto as Exhibit S is a true and correct copy of Idaho
Department of Water Resources recommendation for claim number 45-10480 submitted
August 24, 2004, retrieved from the on-line files of the Idaho Department of Water
Resources.

21.  Attached hereto as Exhibit T is a true and correct copy of a Notice of
Claim filed by Kevin Smyer May 9, 1989 and assigned claim number 45-10481, retrieved
from the files of the Idaho Department of Water Resources office in Twin Falls.

Affidavit of Sheliey M. Davis in Support 4
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22. Attached hereto as Exhibit U is a true and correct copy of the Amended
Claim filed by Kevin Smyer August 28, 2003 for claim number 45-10481, retrieved from
the files of the Idaho Department of Water Resources office in Twin Falls.

23.  Attached hereto as Exhibit V is a true and correct copy of Idaho
Department of Water Resources’ recommendation for claim number 45-10481 submitted
August 24, 2004, retrieved from the on-line files of the Department of Water Resources.

24, Attached hereto as Exhibit W is a true and correct copy of a Notice of
Claim filed by Norman and Delores Smyer on August 17, 1999, and assigned claim
number 45-12906, retrieved from the files of the Idaho Department of Water Resources
office in Twin Falls.

25. Attached hereto as Exhibit X is a true and correct copy of the Amended
Claim filed by Norman and Delores Smyer August 7, 2003 for claim number 45-12906,
retrieved from the files of the Idaho Department of Water Resources office in Twin Falis.

26.  Attached hereto as Exhibit Y is a true and correct copy of the
Supplemental Director’s Repoert Regarding Subcase nos. 45-10480, 45-10481, 45-
10502, 45-12906, and 45-13669 submitted by the Idaho Department of Water Resources
February 8§, 2006.

27.  Attached hereto as Exhibit Z is a true and correct copy of Idaho
Department of Water Resources” Recommendation for claim no. 45-12906, submitted
August 24, 2004, retrieved from the on-line files of the Department of Water Resources.

28. Attached hereto as Exhibit AA is a true and correct copy of the Affidavit

of Albert B. Warthen prepared and signed July 11, 2005.

Affidavit of Shelley M. Davis in Support 5
Of Ear]l Warthen's Motion for Summary
Judgment on All Claims




29.  Attached hereto as Exhibit BB is a true and correct copy of the warranty

deed transferring the Norman and Delores Smyers’ property to them from Joy Solosabal

and Dolores Kilmartin dated August 15, 1994,

~

30.  Attached hereto as Exhibit CC is a true and correct copy of a warranty

deed transferring the Anderson property to the Solosabals and Kilmartins, dated July 25,
1979.

Dated this 24" day of February 2006.

BARKER ROSHOLT & SIMPSON LLP
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1) . /Z,- . 2 P i
= Shelley M. Davis

Counsel for Earl Warthen

SUBSCRIBED AND SWORN to before me this 24™ day of February 2006.

J— Fundi 3. Hurrinkierg
*"‘“}'@D AL &n,'. Notgry Public for Idaho
5 ‘?:ﬁ:-""“"-.fd;;,‘ Residing at: ;ﬂamf zld
T ONop %% Commission Expires: _ 9/20J
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CERTIFICATE OF SERVICE

I hereby certify that on this 24™ day of February 2006, I served a true and correct
copy of the foregoing Affidavit of Shelley M. Davis in Support of Earl Warthen's Motion
for Summary Judgment on All Claims and Withdrawing Objection to Sub-Case No. 45-
10502 on the following by U.S. Mail, postage prepaid or Facsimile:

Original hand delivered to:

Clerk

Fifth Judicial District Court
Snake River Basin Adjudication
253 3% Ave. N.

P.O. Box 2707

Twin Falls, ID 83303-2707

Counsel for the Objector/Claimants:

Michael Tribe

Ling, Robinson & Walker
P.0. Box 396

Rupert, ID 83350

Copies to:

IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

United States Department of Justice
Environment and Nat’] Resources Div.
550 West Fort Street, MSC 033

Boise, ID 83724

Chief, Natural Resources Division
Office of the Attorney General
P.O. Box 44449

Boise, ID 83711-4449

a —
{ .

i , L ™,
Sy, —

Shelley M. Davis

Affidavit of Shelley M. Davis in Support 7
Of Earl Warthen’s Motion for Summary
Judgment on All Claims
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Mov. 13, 1920

Mr. Loren 0. Holmes, PUE.
Bouthern Region Manager
222 Shoshoriz Btrest East

Twin Falls, Idaho BIIG3
Re: Application for change of wataer fright ho. 450292,

Brar Mr. Holmes,

We, the applicants purchased the property described as N.E. 1/4
Section 14, Township 12, Range 25 from the sstate of the late
tate EBridger on fAugust 20, 1985, #t the fime we purchased the
Property, water was coming onto our property through twa natural
c“hannels and esxisting irrigation ditches., The water was spraad
aut on high ground for several days providing irrigation on

pasture land, [Howell Creek water to besnficial usel.

On January 4, 1984, I, Horman Smyer, wrote a letter to the State
Otffice of the Department of Water Resources, making an inguiry
whather the property we had purchased did have a valid water

right.

See ropy of response datsd January &, 1984 from M. Jim Johnsaon,
Water Rights Supervisor, stating that it did. That was nearly =

and one-hbalt veoars before M, Warthen's protest.

March 14, 19846 I met with Mr. Jim Stanton and discussed water

right  No, 45-0292. At that time I acquired a copy of pages

-1~




eleven and twelve of the court case, Wood vs. Stobkes. M.
Stanton instructed us to get with the watermaster and make him
awars that when water was available we were interested in receiv-

ing our decree.

In April 1984, Kevin Smyver met with watermater, Jaike Smith.
reviewing the tws pages of the court record, a copy of which was
given to Mr. Smith at that time. M. Smith said it looked good
to him and when sufficient water comes down we could irrigate

with 1%,

June and early July 1984, sufficient quantities of water came
entao our property through two natural chamnels and existing

Rt 3 =ioy
to

ditches to i1l the tha Right and were used to irrigate 25 30

acres of pastire [Howell Cresk water to bheneficiazl uze, ]

in 1987 a good amount of water came down esarly, but ran low in
early Junes. in October 1987, Kevin contacted M. Smith after
noting that tha Creek was running a large amount of water. M.

Emith imstructed him to divert the wate?, which he did, through a

feadgate and measuring device located south of Mr. Warthen's pro—
perty on propsrty owned by Dick Anderson, down a ditch along Mr.
Warthen's Fence line into a natural channel, then onto our
property. At that time the water was used for two or three days

before the water {flow decreased and then stoppad.

_2_




1988 - a small amount of water rame down the old charnnels during
wintzr months., There was not a suffirient amount Toming out

during the irrigation season to make a call {for water.

In April 1969 Kevin met with Doneild Danrmer in an etfart to
clarify the izsue of the water tright. M. Danner was making =
eoncerted effort to match decrees to legal descriptions and maps.
Fevin gave Donald & copy of our decree. HReview of thae records by
Mr. Danner, indicated that our decree hagd been includod with
Mahonev’'s decree and subsequently hilled that way. FKevin asked
what we needed to do to receive the watse when 1t was availabliea.
Mr. Danner said there is the question of a means of delivery and
sugdested we get with Mr. Wathen and try to work something out.
After review of existing ditches and old creek channels 1t is our
bziisd that the point of divarsion and ditch currently being u=sed
by Mr. Warthen is the diversion and ditches used by Kate Bridger
to 1rrigate not only the twenty acres purchased by Mr. Harthen,
but also to put water into the old Howell Creek channel where it
co—mingled with waste water from the Anderson ranch for a
distance of approximately 1330 feet, where it was diverted and
used to irrigate the property we purchaed from the Kate Bridger
#otate. Hevin spoke with Mr. Warthen concerning the possibility
af sharing his point of diversion, which he refused. M. Warthen

did suggest that if Kevin wouid epalr a ditch on the arderscn

3




preperty, which Mr. Warthen had cut to fill a pond on nis owao
praoperty, we could get soms water down the old channel. Kevin
mags the suggested repaitr and received some water fopr a few days.
When water stopped inspection of the Anderson ditch revealed ir.
Wzrthen had cut the ditch and divertsed the wateer into his pond,

Thic same scenario was repeated three or four Limes,

2£i11 not having settled the issue ot a permanent point of
diversion Fevin went to Hater Resources in Twin Falls, on May 9,
172%, +First to satisfy adjudication requirements, sacond to learn
what was necessary to sstablish a point of diversion. During the
course of establishing recorded detail with Mrs. White and sub-
sevuent conversaticn with Mr, Holmes about requirements needed
for paint of diversion change, either a misunderstanding of the
gquestion, or a misunderstanding of the answer received, Kevin
rame away +rom that mesting believing he had fulfilled necessary
legal requirements ta proceed with diversion and ditch. Kevin
proceeded to contact Mr. Dick Anderson, to get permission to cut
a ditch across his property, which he consented to. Kevin talked
with J.J. #McClaws of the Soil Comservation Service on May 17,
1789 to ocbtain specifications nseded for diversion headgate and
messuring devics. He told Fevin o work 1t put with the water—
master. kKevin met with Mr. Danner and discusssed what woulid be

be acceptable for a heardgate on May 15th. ffEer the heardgate was

constructed we proceeded to install it on Howell Creek. Affter it




wags installed we cut a ditch acrass M. Anderson’s fiesld, turned
irn ennugh water to flush ocut the ditch and te determine i+ it was
a wiirkabhle system, which 1t was. Thise was accomplished in one

day, HMay 21, 1982

N May 25, 1989, we received a letter from Me, Rick Bollar
indicating displeasure with our diversicn and ditch. #gain we
went bpack Lo the DgpartmEHt of Water Resources and found we did
need a formal application to relocate a point of diversion.

This was applisd +for on May 306, 1759

June i¥, 1999, Department of Water Resources recsived the first
srotest from Me. Warthen, stating that a2 diversion from Howsell
Creesk and-ditch across Mr. Anderson’s properity constituted a
barrizr to his receiving waste waters exiting the Anderson
property, whicrh would be item #1 of the list of four issuss used
by the Department of Water Resources to resolive protests. Me.
Warthen s protest went on to include that applicant did not have
a right to the waters of Howell Creek by reason of nonuse and
tnat said right has been forfeited or abandoned by virtue of

nonise for eighteen vears.

The resclution to the protest that came out of a4 hearing
condurted oy the Dept. of HWater Resources on February 13, 1990

was that applicant could use the diversion and ditch for the

5.




irrigation season 1920 if any water was availabie for that
decree, that applicant re—-apply for znother point of diversion

helow the property of Mr. Warthen on property owned by applicant.

The matiter of abandoment and forteiture wWas deferred bto a later

date.

Fevin reapplisd March 15, 1990 to establish a point of diversion
Aeleow Mr. Warthsn = property on property owned by applicant.

on June 1, 1%¥90 the Dept. of Water Resources received another
grotest from Mr. Warthen, this time with focus on the issue that
the water right had been forfeited or abandoned by applicant by
roason of nondse, that water had not been calied far, and that a

method of delivery had not been established through a h=zadgate

and measuring device.

in applying the four issues used by the Dept. o+ Hater Resources
I cahnut fingd 2 basis for M. Warthen s protest, as the wéter
woild bhe diverted below his property and has a latar priority
date than his, so it would have no effect on his ability to

rereive his doecresd water.

Ia refsrence to the property not having been irrigated for

pighteen years, previous informabion incleded 1in this letter

-




along with a notarizsd statesent from Bennie Smyer would refute
that claim, further if you will replay the testimony of the
hearing of February 15, 1990, vou will hear M. Warthen's state-
mant that our peoperty had been irrigated by waters from Howesl1l

Cresk.

T we have failed to any degree to acquire the water that we are
entitied to, it has not been from lack of trying, instsad we be-
lieve records bave been mishandled between watermater, i.e2. Jake
Smith, and the Dept. of Water Resources, that watermasters past

and present, have not always received as much 1oformation as they

meed to perform their task. We do not feel we should be held

accountable for miztakes made by others.

Having reviewsd some court cases that seem rertinent to this
situstion we find the following guotes. Host have refersnce $D
idaho Code 47-722 and were found in ceurt case Jenkins vs State

Department of Hater Resources.

1. Thternt to ahandon & water right must be proved by clear and
convinring evidence of unequivocal acts; mers nonuse of water

~ight stapding alonz2 1s not sufficient for par s abandonment.

». where mrecord showed only nonuss of water right, disclosing 0o

intent to abandon, holder did not loose his water right by common

7=




law abandonment.

Z I+ use of water right is resumed afier the five year period,

but before any third parties make a claim in the water, then the

cour-ts wilil decline to declare a forfeiturs.

4. Forfeitures are not favored, and clegar and convinoing prooi

is required to support a forfelture.

In ciaeing we know Tthat Howell Creek water has been applied fo
this property since 1985, We know that Kate Bridger and Resd
Shaw, her hired man, kept water that came onto this property
through natural chamnels diverted and spresd out causing land to
be irrigated most of the years she had the property. de don 't
know 314 Frs. Bridger knew she had a docreed water right, oe

when the decree was misplaced, it may go back to the court
dorumant of Wood vs Stokes, but that is through no fault of ours.
We believe a window of opportunity should exist for us, to
re—establ ish without harassment of Mr. Warthen, the decres
appurtenant to the property. We are willing to install on our
groperty & diversion that meetz all of the specifications
regquired and wil cooperate fully with the watermaster.

caooperate fully with the watermastee.

With LCincere regards,
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‘ate of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. Stare Street, Bolse, idaho

JOHN V. EVANS Mailing address:

Gervetier Statehouse
4% by O . Boise, Idaho 83720
A KENNETH DUNN g
e — 4 4’%@:A14L“ (208) 334-4440
I o {

January 10, 1986

Norman Smyef
Rt. 1, Box 2
Declo, ID 83323

Dear Mr. Smyer:

Pursuant to your Tetter received January 6, 1986, the Department records
shows that decreed water right No. 45-0292 is appurtenant to the property.
The source of water identified under this right is from Howell Creek.
Enclosed is an Application for Permit form with instructions. You should
Ti11 it out and submit it to our office located at 1041 Blue Lakes Bivd. N.,
Twin Falls, 83301. There is additional information you should be aware

of before filing the application. We recommend that you contact the
Twin Falls office prior to filing.

Lastly, groundwater is water located below the surface of the ground.
The water which seeps to the surface is considered surfact water.

If you have any further questions, please let us know.

Sincerely,

Water Rights Supervisor
JJd:sc

Enclosures
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RCOGER D. LING
ROBERT M. NIELGEN
BERENT T. ROBINSON
DAVID W, HALEY
MARK A, INGRARM
RiCK BOLLAR

LING, NIELSEN & ROBINSON

ATTORNEYS AT LAW AREA CODE 208
TELEFPHONE 436-47(7

FaX 4356-5804

Sis "R STREET
B O, BOX 398

RUMERT, |DAMGO 83350

May 24, 1989

REGEIVED

MAY 25 1389

Loren Holmes Department of Water Resources
Department of Water Resources Southern Region Office
2148 4th Avenue East

Twin Falls, Idaho 83301

RE: Revin Smyers - Water Diversion

Dear Mr. Holmes:

This will confirm our conversation of May 22nd
regarding the diversion by Kevin Smyers of certain waste
water on the property of Dick Anderson South of Alkion, in
Cassia County. As I indicated in our conversation, my
client, Earl Warthen, is concerned that the Department be
apprised of this change in a point of diversion. Mr. Smyers
accomplished the diversion by taking certain eguipment to
the property of Dick Anderson on May 21st, installing a head
gate and appropriating water through an old ditch. As I
indicated, this diversion was accomplished with no measuring
device, without the supervision of the watermaster, and, on
information and belief, with no application to the Department
for a change in the point of diversion.

As also indicated, it is the contention of Mr.
Wwarthen that the water right on the Smyers property has been
abandoned for an adequate period of time to preclude the
assertion of the prior water right by the current land

ocwner.

The forfeiture and/or abandonment of the water
right are issues which Mr. Warthen is prepared to litigate
in the event that Xevin Smyers or Norman Smyers continue to
assert their entitlement to said water right.

I appreciate your assurance that the Department

will review the conduct of Mr. Smyers in appropriation oif
the aforementioned water through Donald Danner, Watermaster

in the Albion area. This wj erve as notice of Mr.
Wathern's intentions in thi F,llﬂt]'rQQide notice of

i
!
H
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Loren Holmes
May 24, 1989
Page 2

Mr. Warthen's representation by this firm. This will also
formalize the Department’'s notice of the illegal diversion
by Mr. Smyers of certain water from a point of diversion
located on the property of Dick Anderson.

Thank you for your attention in this matter.

Yours ry truly,

Rick Bellar

RB:pc

cc: Earl wWarthen

sam

CHEHER I
{
]

AP 1y /
{
]
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S5tees of [doho :

DEPARTMENT OF WATEX RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, Idaho 83301 (208) 734-3578

R. KEITH HIGGINSON

Uirecrar

CECIt D. AHDRUS
Gigvatnor

23-May-198S9

Kevin Smyer
P.0. Box 482
Albion, ID 83311

Dear Mr. Smyer:

Enciosed is an application for transfer I have drafted based on
available information and our conversation.

The application, when signed and filed with this office whth the
statutory filing fee of $50.00, will start the process of legally
establishing the point of diversion at your recently installed
headgate on Howell Creek.

Please be advised that the watermaster cannot deliver water under
the right until a determination has been made on the transfer.

There are a couple of items on the transfer form that need your
completion pricr to filing. These are marked and flagged.

If you have any guestions regarding the application or need any
further assistance, please let me know.

very Truly yours,

ren 0. Holmes, P. E.
Southern Region Manager

CC: Watermaster

MICAGHLMED

APR181930
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Form 222
87

Page J of é STATE OF IDAHO - . Trangter Na.
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 1
Name of applicant Leovim SonYeat Phone 5% ~2.3/0
Post Office address /2 Q. (Bsx 4 R2. Albeorw , TP  R33//
A. PURPOSE OF TRANSFER
i. B Change point of diversion £ Agdd diversion poink(s) ﬂ ange place of use
[3 Charnge nature of use [0 Change period of use

2. Describe the reason for tha proposad changes

f"/LC-c, o o s

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, QUESTED CHANGE
1. Right Number Priority Amount sture Pariod of Use

rr to fefy 5

{cfs/ac-fi} of Use
PR -, 2 S/3frEw 2
/_\\ to

\) to

\ to

tributary to Alassd  Clecs

feet parsecondand/or —___________ acre-fest per annum.

3. Source of water

4. Point{s) of Diversion:

i
tot | w % % | Sec. | Twp. | Rge. | ™\ County Local name for diversion

et
ANwlsesE 1Swlrl s | zoml ™~ \&1&3—
™

5. Lands irrigated or place of use:

NE " NW % SW % SE%
Totals

Twp.| Rge. | Sge.
P g @ NEV |NWu[Swu {SEuENEw| nwulswn | seEw {Neulnwulswul sew [NEw | Nwu fswa | sew

(2S5 |25 /G el 2 6

MICROFMED

""FMH

QP 1.0 e
a5

(2%

f....,
L

Total acres 3O




e Transfer No.

Page Z. of
PART 1

8. General Information:
a. Description of diversion system /Head qufe ?{ Ditete

b. Are {he lands from which you propose o transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? Yes A MNa. If yves, provide & notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.
Dascriba the affect on the land now irrigated if the place of use is changed pursuant §o this transfer:

Hore Thes Place oF vse 13 The (frogadte (ovd  tu, 74

E&‘ o A=t A fr s i Fohms Ppe b T Lo o b ol g e Lo Lo é:ﬁé?{

d. Remarks:;

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.
, subject to the foliowing limitations and conditions:

And said application is hereby

Witness my hand this day of 19




Page 2 of & Transfer No.

STATE OF IDAHO |
DEPARTMENT OF WATER RESOURCES '

APPLICATION FOR TRANSFER OF WATER RIGHT

S

PART 2 -
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECQRDED

1. Right evidenced by:
a. Decres No. g~ 22 g7 Decread to 5- F Maoahipw eV

in case of Rt woed et x{ ve. _ Wl s  Sto ke et al
dated __ 2/ 2¢ (2% 2. in__ 41t Judiewl OSE countyof _Lasssa
b. License No. _ issued by the Idaho Despartment of Water Resources.
¢. Claim No. ' on fie with the ldaho Department of Water Resources.
d. Transfer No. ' which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documaents which
show ownership. Label document ag attachment A. Check appropriate box below:

s W s

Bl Tax Notice [J Warranty Deed {J other
Source of water e ws2ll Ater i tributaryto __ Mets bk Ctres
Date or priority 3/3 ('l ezl
Water is used for the following purpose:
amount 2 Z4f LFS for I Fec 2artevrt purposes from 3/' 5 to 2t
icts/ac-ft)
amount for purposes from to
{efs/ac-it)
amount for purposes from to
{cis/ac-ft)
6. Total emount of water underright =2 < cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot % % % [ Sec. § Twp. | Rge. County Local name for diversion

(25256 Cassesn ot Slecrfied b Lectce,

8. Lands irrigated or place of use:

NE % NW % SW % SE Y

NE%|{NW%|SWYH | SERfNEG| NWYU | SWYISEY [NEU|NW Y | SWK| SE% INEY [NWY [ BWY [ SEY%

Totals

Twp. | RAge. | Sec.

Izsle2se| ! X1AlX 1K

el

e p J Total acres

b
8. Describe any other water rights used for the same purpose as described above
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Transfer No.

Voewwr st

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

o

if yes, describe

" B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(if the entire right is to be changed by tha applicant, om;t part B and C. )

1. amount for purposes from o
{cts/ac-ft) : ’
amount for purposes from to
{cts/ac-k} .
amount for purposes trom to
(cfs/ae-ft)
2. Point{s) of Diversion:
Lot Y Vi % | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE NW V. W V. E!
Twp. | Rge. | Sec. : - Sw % SE % Totals
NE%INWR]swu | SER]| NEU] NWR]BW % [ SEW [NEW| NWY SWYW| SE% JNE% INWUISWY [ SEY
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no ch’éhge}
1. amount for purposes from to
{cfs/ac-ft)
amount for purposes from to
(cfs/ac-it)
amount for purposes fram 1e]
(cfs/ac-ft)
2. Point{s) of Diversion:
Lot Y Ya Y% | Sec. | Twp. | Rge. County Local nama for diversion
3. Lands irrigated or place of use:
NE Vs NW % SW U SE Y
TWP RQE S&C. NMEVWINWY]SW®R ] SE%] NEW] NW®%] SWwu | SEY [NEY| NWL SW U $E W ENE YW INW Y% | SW U dEw TOtaIs

gt 18]
g
%

o

o
g
P-‘
cp
2
fmprttr
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES :
APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3 T C 3.:";,{;5-'

polnt(s) af diversion gndfor He new place of use %6r rights described

indicating the new
e} range number.

r attach 2 BSGS map
saction, township &

Draw 2 map o
Hy dapict the o by

in part 1. Clos




Page < of & ' Transter No.

PART 3
B. CHANGES IN HATURE OF USE . S
1 New Nature of Use Amount Hours/days/year C .Perind of Uisg, _
(efs7ac-Tt) K
to
to ,
2. Quantity and guality of return flows and location of discharge: ‘ : ‘

3, Describe effects on other water uses resuiting from the proposed changs:

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
of the original right. The information contained in this application is true to the best of my knowledge.
| understand that any whiful misrepresentations made in this application may result in voiding its approval.

Ve Sorepe

(Signa{ére of Appticant}

Subscribed and sworn to before me this /?Jé 7& day of M/Z"? .18 22 ,

L4

K 7] /X%y/\/

r-wmm.mmsm-.m

(Nofary Public)

My commission expires

FOR DEPARTMENT USE ONLY

Transfer contains ___é_ pages and ___.:_.2:.....___ attachments

Received by AC, Date S/ 2D/ B3 Protest filed by Ear! h/a v th en

Prelim. check by Fee S Sl f/"--’"/P?

Receipted by TRK Date 5 -30-%¥ 1 H Soo73¥%%

Published in 50 gy, fg» -85S Copies of protast forwarded by

Pub. dates 7,/’7 G ?//9"/;’? Hearing held by Date

Watermaster recommendation requested on 5// RE, / £7 Recommended for O approvat 01 ., denial
rec'd. ?[/4 ,/f'.? _ by

Copy of transfer sent 1o lien holder

APR 1 8 1880

i
\ |
" __J
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45-93%1 That the c‘mfchrlant, Ae. Be 98134enz, e Fanu 30Lh,A.D L1331

apprepriated Lo inches of the vabtsre of Laad Crosd, a trlludars

L

of Ezrgh Creek, for the purpots of fryvisstivg thin fulloting leads,

toewit, ths 5.1/2 ef the N.7.1/L and the ¥.3/2 of tha f.7.2/0 of
Goc. 2%, TpleQSgRoah Eep nnd ginse thnt i has ~oat intousily
and eash year usnd celd wators upen grid Jonds for the purps2a of
irrigation and for demastio rurproec cxsops vhan interrupted by

ths wrongful ests of otherz.-

YXT7IL,

45-02%0 That tha defendant B. F. Hshopoy, ou kAl YRR ,D.1881,.r;3'::=1‘a«
priated L0 :anhéa of the wators of Hewzdl Opocl, o vribubery of
Margh Creek, for the purpusé of irrj.ms.. ing the {atlewing lanis, too
wit; the 5.1/2 of the 5,¥.1/h and ihe &,%.1/h of thn S.FE 10 of
Sed. 9, Tp.12,5.H.25 Ey &nd since thut Lix>» hes 'rz-:ntl:r.r.to;ml:." nr
ench year uged patd waters upen sald Ingds Ia% ths puryoen of Lo
rigetion and for domgetle purposes a'n-.iept. mloan dntere nntcd vy tho
wrongful acta of cthor rartics.

XXV1I,

45-02y That the defendant, Margaret A, l'ahauior, ou iirr eb,l 88k,
eppropriated 25 inches of the witerg cf Unwoll Creek, s tribubniy
of Marsh Cresk,for the uurpoao of irvipatirn ihn fnl‘cwinﬂ lansa,
to-u:.t tha N.1/2 of the S.,7. 1/h of Scc, 9, Tp.17, 0:8,25 B. ond odav
that time bas continuounly end sagch yox= wesd erld waten upry nofd
llmds for the rurpese of irrigntion pnd fon Mecsstic peipanen onsopt
whan interrupt,ed by the wrongful gota of othorm.

45-0292 That the defendant B.F.Mahoney,cn Mareh 3154.1001, crmropriaingd
12 inohes of tho watours of Bowell érrweir, oo tritmiery of Marsho

Cz'eek,(j.f sny) for the purrese of irriﬁgntir\_g ths folleulng 1nnds,

gl —




R

A
4 . . . ' s

" to wit, the H.B.1/k of 8e0./Tp.12,8,Re25 B and since that tim

and sash vear hae uged csid waters upren nald londg for the rnurposs
of Arrigation and for denestle purposcs, =reepl vhin Interruptod

by the wrongful aots of obthara,

XX,

ys-pafy That the defendant, Pora &, GQuinn, on tha 3lst of March, A. D.

_1882, appropristed 25 inches of ths waters of Ha%@il treek, a tribue
tary of Marsh Creek, for thé purpese of irripating ths followling
landa, toewit, the W.1/2 of the M.7.1/L and the W.1/2 of the 8.7,1/h
of Beo. 15,‘1‘;:.1_2,5.5{.25 E. and sir;ce that tims -oontfmi::ualy end |
gach year has used naid watsrs upon sald land for tho purpeso of
tirrigation end for domestic purposes except when Inberrupted by

the wrongful aota of othera.

XL,

45-5314 That dsfendant Goorge Giles, and delendant Andreovw Popiea

&8 Administratdr of the Eatetoe of John Farle, doesassd, Bince tho
31let dey of March A. b, 1888, by means of e reservolr coimtructed
at Lelw Cleveland, and a ditch from seld lek: to Eareh Croelk,have
during the irrigeting season of ench year, turned Ints and nddad
to the waters of sald creelé 2010 imchos of watsr undsr a four

inech pressure, and have du;r"ing seid tim3y as ¢loresedd d.liert.cd from
said stréam and used said waters for irrigating tho landa horein

found to belong to said partios respectively, in the pronortion of

© T% inches under a four inch pressure divericd by seid Cllas to

" Arrigate the ¥.1/2 of the S.E.1/h and th? E.1/2 of the S.7.1/0

of Sec, 1,Tp,12,8.R.2lt E.,, and 150 inches under a four Inth preisure

" diverted by said iAndrew Farke sg Administrator of the Estetc of

John Parke, deceased, to irrigate the E.1/2 of the L.E,1/4 of V""

-iZ-‘
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LING, NIELSEN & ROBINSON

ROGER B, LING ATTORNEYS AT LAW AREA CODE 208
TELEPHGNE 42G-47t7

FaX 436-8804

ROSERT M, NIELSEN S5 '"HY' STREET
BRENT T, ROBINSON B O, ROX 288
Cawvio w HALEY

MO RK A4 INGRAM

RIiCK BOLLAR

RUPERT, |IDAHO 83350

June 16, 19589

REGEIVE[

JUN 19 tegg

Department of Watay hissiiregy
Southern Regipw Giiis

Loren C. Holmes

Department of Water Resources

2148 4th Avenue Bast

Twin Falls, Idaho 83301

RE: In the Matter of the Application of Kevin Smyers
for Change in Point of Diversion
Adjudication Claim No. 45-00292

Dear Loren:

I have enclosed herein a Protest to the above referred to
Application on behalf of Earl Warthen.

Very truly yours,

ngr,

nk
Enclosure

MICRIFiLMED




LING, NIELLSEN & ROBINSON

ATTORNEYS AT LAW

RUPERY, IBAHO 83850

Lo T o R N o S & - D v B B

A A N A S v R B TR - T - T I i o e o SN = T TSy Ry Ry o
W = ;o B WO O W m® ~ ;oo od WmoNnNH O

MARK A. INGRAM
LING, NIELSEN AND ROBINSON

Attorneys at Law

REGBEIT R

P.0. Box 396 J .
Rupert, Idaho 83350 UN lQ 1 v
Telephone: 436-4717 DﬂMdmmﬁafihmfp

Soutts
Attorneys for Protestant 2 Regwo L

STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

adjudication
Claim No. 45~00292

In the Matter of the
Application of Kevin Smyers
for Change in Peint of

Diversion PROTEST

L e T

COMES NOW Earl Warthen, by and through his counsel Mark
A. Ingram of the firm Ling, Nielsen and Robinson, and protests
that certain Application for Change of Point of Diversion with
respect to Adjudication Claim No. 45-00292 for the following

reasons:

1. The applicant's proposed changed point of diversion
regquires that a ditch be opened across lands belonging to Mr.
Dick Anderson. These lands generally are an elevation above the
lands of the protestant. Protestant has claims to waste waters
arising on the above described land owned by Dick Anderson
pursuant to Claim No. A45-10502 and Permit No. 45-7538. The

above described ditch has the effect of intercepting the waste

waters rightfully claimed by protestawcﬁgf{l

; ﬂuqug bUU ;

h
4
!

Protest - 1
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LING, NIELSEN & ROBINSON

ATTORNEYE AT LAW

RUPERT, IDAHO B33BD

w oW~ ot > Y M

IR VYR S SRR SRR SRR O TR T S = T N T R LR - i
mqmmhmmwommqmmm}amtﬁo

2. The applicant bases his change of diversion Appli-
cation upon Water Right No. 45-0292, a decreed right pursuant to

the case of Wood v. Stokes. Such water right has been forfeited

and abandoned by the applicant for reasons of nonuse. To protes-
tant's knowledge, waters claimed pursuant to this right have not
been applied to beneficial use for at least eighteen years, and

probably prior to that,

DATED this &/%day of June, 1989.

LING, NIELSEN AND ROBINSONW

Mérk A. Ingram
Attorney for Pretestant

!
Protest - 2 S
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT.
NO.45-0292
Notice is hereby given that Kevin smyer of Albion, ID has applied

to the Department of Water Rescurces tc change the following
described water right{(s) pursuant to Section 42-222 of the IDAHO

' CODE. | .

Water right No. 45-0292

Basis of right: Decreed to B. F. Mahoney in-case of R. L. Wood et
2l vs. William Stokes et al dated 2/21/189%2 in Fourth Judicial
District Court, Cassia County.

Seurce: Howell Creek tributary to Marsh Creek

Priority Date: 3,/31,/1881

amount of water: .24 cfs Water use: Irrigatien
Point(s) of diversion: Not specified in decree. :
Place of use: Unspecified acres within NE1/4, 816, T12S, RZSE.

TO BE CHANGED AS FOLLOWS

Water right No.: 45-0292 amount: .24 cfs

Total amount being transferred: .24 cfs

Source: Howell Creek tributary to Marsh Creek
Point of diversion: NWl/4SEl/4Swlr/4, $16, T12s, R25E, Cassia
County.

Place of use: 30 acres within W1/2NE1/4, 816, T12§5, R2Z5E.
Any protest against approval of the application for transfer must
be filed with the Department of Water Resources, 2148 4th Ave
East, Twin Falls, ID 83301 on or before September 25, 1989,

R. Keith Higginson, Director

Published in South Idaho Press on 9/7 & 9/14/89.

e
g

e
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RECEIVED

APPLICATION FOR TRANSFER OF WATER RIGHT

SEP ¢ 1989 NO. 45-0292
Desartment of ¥ater Resdu RECOMMENDATION OF WATERMASTER
Southers Region Office
LDosse D) 3. DOV LER, watermaster of _FLBIO A4/ :
of Water District No. 445" ~~_, County of __ (S} ¢/ 5 . State of Haho |

whose address is 2 5’}/ //é:

have read the attached copy of the application for transfer of water right for

. D EV RS S_/W/{/ 4 , and to the best of my knowledge believe the
e ;

{name

application to be true,

A. Ihereby endorse the above numbered Application for Transfer and recommend

that the Director of the Department of Water Resources approve the transfer subject o

the following conditions:

B. Ido not endorse approval of the above numbered Application for Transfer as re-

quested for the following reasons:

Dated at%@, Idaho, this .4 day of QJ\ gﬁ Z 19_&‘

Viunur
APR 18 1990

{signature)

Please use reverse side.if needed., -~ L L
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REGEIVED

SEP 2% 1888

September 25, 1989 Department of Water Resources
Southern Region Otfice

Department of Water Resources
2148 4th Avenue East
Twin Falls, Idaho 83301

RE: Notice of Proposed Change of Water Right No. 450292

Dear Director:

Please consider this formal notice of protest in
the aforementioned Application for change in the point of
diversion on Howell Creek by Kevin Smyer. As your file will
indicate, it is my intention that the underlying water right
claimed by Mr. Smyer has been abandoned or subject to
forfeiture pursuant to Section 42-222(2), Idaho Code for
nonuse. That forfeiture or abandonment is assertable
against Mr. Smyer and his predecessors in interest. Having
occupied the property on the Howell Creek drainage for
approximately seventeen years, 1 have personally observed
failure to apply the aforementioned water to the beneficial
use for which it was appropriated for a period of time far
in excess of the requisite of five years reguired by the

statute.

The aforementioned concerns regarding abandonment
and forfeiture have been set forth to the Department since
May 24, 1989, at which time the law firm Ling, Nielsen and
Robinson was retained to express that protest to the un-
authorized diversion of Howell Creek, which diversion made
it impossible for me to continue to capture water for my
appropriated beneficial use. My concerns at that time were
expressed to both Mr. Smyer, the Department and the local
watermaster.

T have since that time, and through my attorney,
attempted to assertain from the Department the nature and
frequency of any beneficial use by Mr. Smyer. Currently,
thoge inquiries have remained unanswered., I continue to
maintain that the underlying water right is not available
for a transfer in the point of diversion and, therefore, the
current Application to the Department by Mr. Smyer is

mproner MiCROFILMED

Ark 1y Tyau
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Department of Water Resources
September 25, 1989
FPage 2

Notwithstanding the above basis for protest, the
proposed point of diversion would encroach upon my estab-

lished water right.
Very truly yours, /éék/
A//‘ﬁ/ P "

Farl Warthen




5__te of Idaho

DEPARTMENT OF WATER RESOURCES

Southern Region, 222 shoshone 5t. East, Twin Falls, Idoho 83304 (208) 734-3578

CECIL D. AHDRLS R. KEITH HIGGINSONM
Govemdr Dimecror

October 19, 1990

Kevin Smyer
F,.O. Box 482
Albion, IDp 83311

Re: application for transfer of water right No. 45-0292

Dear Mr. Smyer:

Enclosed is a copy of a protest filed against the granting of =z
transfer pursuant to your above referenced application. Since this
matter has been the subject of a previous application involving
the same parties, and a pre-hearing conference has been held, I am
planning to proceed directly to scheduling a hearing with no
further conference except for some preliminary time allowed on the
date of the hearing unless one is requested.

In the protest, the issue of possible forfeiture or abandoment of
the water right has been raised. Although this issue is not
specified in statute as bearing on an application for transfer,
“the courts have ruled that the Director has the authority and the
duty to investigate and to rule on the issue in the case of a
protested transfer.

The attachment to this letter describes the issues which the
department must consider in taking action on an application for
transfer It also gives a brief description of the conference and
hearing procedure followed by the department in resolving
protested applications.

This office is tentatively scheduling the matter of protests for a
hearing for November 13, 1990. Notices formally setting the
hearing time and place will be mailed about Qctober 30, 13%0

If you have any guestions regarding this matter, please feel free
to contact this office.

Very Truly yours,

oAt

Loren 0. Holmes, P. E.
Southern Region Manager




BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION ) NOTICE OF
FOR TRANSFER OF WATER RIGHT } PRE-HEARING CONFERENCE
NO. 45-0292 )
)
)
Kevin Smyer } SOURCE: Howell Creek
}
) COUNTY: Cassia
Applicant )
)
Earl wWarthen }
)
}
Protestant }
)

On May 30, 1989, Kevin Smyer, applicant, filed with the Department
of Water Resources an application to change the point of diversion
of the above captioned water right.On September 25, 1989, the
Department received a protest against the approval of said
application from Earl Warthen.

The bepartment has set the matter of protest for conference for
Tuesday, November 15, 1989, at 10:00 AM, at the Albion City Hall,

Albion.

The purpose of the conference is to formulate and simplify the
igsues, obtain admissions of fact and of documents which will
avoid unnecessary proof, arrange for the exchange of proposed
exhibits or prepared expert testimony prior te the hearing, limit
the number of witnesses, consolidate the examination of witnesses,
and advise the parties of the procedure which will be _followed at

any subseguent hearing.

The conference will be held in accordance with chapter 2, Title 42
of the Idaho Code and the adopted Rules of Practice and Procedure
of the bepartment cof Water Resources. Opportunity shall be
afforded to all parties to respond and present evidence and
argument on all issues involved.

n;m?‘*,‘;ﬁg-’?"b‘_a_ttiﬁﬁhis s day of DL%DM , 19 Y 7.

HEHEIN
APR 15 tygU :
| At O Al
‘ : Loren 0. Holmes
{ Southern Region Manager
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HEMORANDUM

DATE: (08-Dec-1989
FROM: Loren Holmes Zﬂ;ﬁl

TO: ¥ile 45-0292, Kevin Smyer
SUBJECT: Cutcome of pre-hearing conference on Nov. 15, 1989

This transfer application was filed at my direction to establish a
point of diversion. The applicant had installed a headgate on
Howell creek and requested delivery of the right by the
watermaster. I instructed the watermaster not to deliver the right
until a transfer had been processed because there was no evidence

of past delivery of the right.
The issues raised by the protestant are:

1)} Injury to the protestant’s rights by interception of
watstewater. Applicant has constructed a ditch which is above
the protestant’s ditch which intercepts water running off

irrigated lands.

2} Forfeiture through non-use. Protestant maintaing that there has
been no diversion of water to £ill this right from the creek.
. Protestant maintains that even though there has been no
headgate, water has flowed in natural channels to the place of

use,

MICROFILMED

Arit 1o j940
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CREASON AND CREASCN
ATTORNEYS AT LAW
814 7TH STREET
RUPERT, IDAHO 83350

H.V. CREASON 18941988 January 8, 1990
P.0. BOX 335

CHARLES H. CREASON :
CHARLES H. OCREASON, JR. (208) 436-4704
Rick Bollar

m A
HEGEIVEM
Loren Holmes ' }
The Department of Water Resources JAN ﬂf9$ﬂ
2148-4th Ave. BE. Department of Water Resourcs

Twin Falls, ID 83301 o .
Seuthern Regicn Gffice

Re: Water Right 45-02%2

Dear Loren:

Pursuant to our conversation of January 5, 1990, I would ask
that the hearing on the Application For Transfer of Water
Right 45-0292 in the name of Kevin Smyer scheduled for
January 24, 1990, be postponed. As I indicated in our
conversation, this continuance 1s requested to allow Earl
Warthen time to elect certain records which have been
regquested of the Department of Water Resocurces. These
records specifically include minutes of the Water Users of
District No. 45-F.

When these records are assembled and Mr. Warthen can properly

go forward with his objection to the aforementioned
Application, T will again request that this matter be set for

hearing.
Thank you for your consideration in this regard.
Very truly yours,

CREASON, CREASON & BOLLAR

1R,

Rick Bellar

RB/tj

Wi o ithncd

ke 181990




BEFORE THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER OF WATER RIGHT 3 NOTICE OF HEARING
NO. 45-0292 }
}
}
Kevin Smyer } SOURCE: Howell Creek
)
) COUNTY: Cassia
applicant )
}
Earl Warthen }
)
)
Protestant )
}

On May 30, 1989, Kevin Smyer, applicant, filed with the Department
of Water Resources an application to change the point of diversion
of the above captioned water right.On September 25, 1989, the
Department received a protest against the approval of said
application from Earl Warthen.

A pre-hearing conference in the matter was held on November 15,
1989.

The Department has set the matter for hearing for Thursday,
February 15, 19%0 at 10:00 AM, at the Albion City EBall, Albion.

The hearing will be held in accordance with chapter 2, Title 42 of

the Department of Water Resources. Opportunity shall be afforded
to all parties to respond and present evidence and argument on all
issues invqlved.

Dated this 4 day of éépw‘)/ , 1972,

N

Loren 0. Holmes
Southern Region Manager

MitrurilMED

At’“ l 0 '390 f)rl
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Re: Application for Transfer of Water Right No. 45-02%2, Kevin Smyer
Place: Albion

bate: 15-Feb-1990

Hearing Officer: G%AEIY f;#¥3<ﬂ1khf

Assisted by: Logen HoLmES

ROSTER OF ATTENDANCE

NAME ADDRESS REFPRESENTING
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Form 222
187

page { of & STATE OF IDAMO Transfer No.
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

Name of applicant ktv:u Smke;b Phone 5-5-[}—-&&‘[0

Post Office address £0, 3"): 4’3.} A/Acn Ip £33//

A. PURPOSE OF TRANSFER
1. B Change point of diversion 1 Add diversian polntis) 3 Change place of use

I3 Change nature of use {3 Ghange period of use B Other M&ML&M&&LM
2. Describe the reason for the proposed changes ﬁ_fiLL_A_fLmL_{:_IL_L&_}L e Stﬁ/ﬁ contloet

_LLTA ne,,q“un

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHAMGE

1. HRight Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Use
45-00273 _ 9-9k/881 0,34t lrmj. 37w LIS
to
ta
to

2. Total amount of water bsing transferred _C’_:_sz_. cubic feet per second and/or . acre-feet per annum.

3. Source of water Howell Cree k tributary to Mapsh Creck

4. Point{s} of Diversion:

Lot Ya % % | Ssc, | Twp. | Rge. County Local name for diversion

ANwlswIBE L 16V [as|35E] Cassia

5. Lands irrigated or place of use:

Twp.| Rge. | 8 NE Y% NW ¥ SW Y% SE %
W 1 RGBT ThwW v ] SW w | SE %] NE%| NW %] SW % | SE% | NE %] NW U] SW % | SE % | NE % |NW % | SW % ] SE % Totals
jas [aselre | e 38l o

Total acres 33




;‘ 6 Transfer No. R

Page of

PART 1

8. General Information:

a. Description of diversion system ﬁ& idé ‘f-fi ? J,_"Tcéf ul(lﬂﬂ’e';l!_if' F}?_#EUAL

Are the lands from which you propose to transfer the water right subject to any bens, deeds of trust, morigages, of

sontracts? Yes )( Mo. If yes, provide a notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.

Describe ihe affect on the land now irrigated if the place of use is changed pursuant o this transfer:

[nd wil[ conlinue To be fMi_a‘f}%Tti with wisle wier,

d. Remarks:
Thys densﬁcr rtjﬁquac,s TKL !Ht.ﬂous !Alﬂu/fh} fﬁqnsliu J&/LJ on This I‘{g{f:

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application lor Transfer of Water Rights Na.
. subject to the followtng limitations and conditions:

And said application is hereby

, 19

Witnass my hand this day of




Fage 3 of 4’3“ . Transfer Mo.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:
a. Decras No. qs"oe&?a Decreed to B« /’:a M?lohav

Rils Wood ET AL v Willian Stokes, ET A,

in case of
dated A-3)-/872 in Lfﬂ‘ ﬁfsﬁ’fof county of Cassiy
b. License No. issued by the ldaho Department of Water Resources.

¢. Claim No. on file with the ideho Department of Water Resources.

d. Transfer No. which produced this right.

2. Attach a copy of 1ast year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriaie box below:

B Tax Notice O warranty Deed O other
3. Soutce of watar ﬂc Wwe l/ Crat L tributary to /Mdl'fh CLM-IT

4. Date or priority 3~31-/8%}

5. Woater is used for the following purpose:

amount 9,24 ¢f 5 tor Lry mdﬁ'o h purposes from to
(cts/ac-H) J
amount for purpases from fo
{cfs/ac-ft}
amount for purposes from to
{cfs/ac-ft)
6. Total amount of water under right 0. Q_[f cubic fest per second and/or acre-feset per annum.

7. Point(s} of Diversion; L{,\L“wh " /V°T f'h JLCH_{’

Lot Ya Ya Ya Sec. | Twp. | Rge. County Local name for diversion

8. l.ands irrigated or place of use: H;,fc,”r_d P/“

NE Y NW Y SW U SE
Twp-| Rge. | Sec. MEW|WWY|SwWu | SEu | NER] MWwlswu |SEw INEw | MWy | SWu | sE % [NEY |[NW YK {SWY | SE% Totals
jas RSe[| 1€ 1§ 136 123] ¢/
Total acres £/

9. Describe any other water rights usad for the same purpose as described above




Page %é of é BPART 2 Transfer No.

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

_,_&____ If yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(if the entire right is to be changed by the applicant, omit part 8 and C.)

1. amount for purposes from o
{cfs/ac-ft}
amount for purposes from to
(vis/fac-ft)
amount for purposes frem fo

{cis/ac-Tt)
2. Paint(s) of Diversion:

Lot Y Y % | Sec. | Twp. | Rge. County Local name for diversion

3. Lands irrigated or piace of use:

TW Rge. | Sec NE Y NW Y% SW % SE Totals
P.1 Hge. e W swu  SEn I NE%| Nwu| swu § 5B [NE I MWy [SW | SEW [NEU INW Y | SW % | SE %

Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if thers is no changs)
1. amount for — purposes from to
{cfs/ac-ft)
amount for purposas from {o
(cts/ac-it)
amount for purposes from to
{cfs/ac-ft)
2. Point(s) of Diversion:
Lot Ya a Y §Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use;
NE ¥ W Y SW! k
Twp.] Rye. | Sec. : NW W Y SE Totals

MEW I NWY%| SWY | SE% | NE% | NWw | SW% | BEY NEW|[HWY | SWY%E SE%INE%|NW Y | SWY | SE%

Total acres
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Page
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transfer No.

APPLICATION FOR TRANSFER OF WATER RIGHT

&. Draw a map or attach a

PART 3

USGS map Indicsting the new point(s} of diversion snd/or the new place of use for rights described
in part 1. Clearly deplct the land by section, township and range number.

e R L

e e - e e o :
! i
: :
: !
; i
:
i i i
Lo oo T 1as! ‘
i
i
: Kﬂnwi”
- [ B L o r o Lo ee o e M s o e e W ke CE‘ .
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| . {
;
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i
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% T
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SCALE: 2 inches equal 1 mile.

Craw plan in ink.
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10. To your Knowladge, has any portions of this water right undergone a period of five or more consecutive ysars of non-use?

__N_L.._. If yes, gaescribe

A

Page of Transfer No.

PART 2

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(1 the entire right is to ba changed by the applicant, amit part B and C.}
1. amount for purposes from to
{cfs/ac-fi)
amount for purposes from o
{cis/ac-ft}
amount tor purposes from {0
(cts/ac-ft)
2. Point(s} of Diversion:
Lot Ve Vi % | Sec. | Twp. | Rge. County Local name for diversion
3, Lands irrigaied or place of use:
NE Y NW % SW Y% SE Y%
Twp.| Rge. | Sec. ME I NW % SW % | SE% ] NEW| NW Y% | SW % ] SE% [NEW| NW% | BW W | SE% [NE% [NW% | SW% | SE% Totals
Total acres
C. DESCRIFTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
1. amount for purposes from to
(cts/ac-ft)
amount for purposes from to
{cfa/ae-11)
amount for purposss from 1o
{cfs/ac-it)
2. Point(s) of Diversion:
Lot Ve Ya % | Sec.| Twp.| Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE % NW % SW % SE Y%
Twp. | Rge. | Sec. NEuinwulswu ] SEw ] NEw| Nwulswu | SEw INEu|fNW Rl SW | SE v INEG INW Y SWY | BEX Totals

Total acres
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AEBEIVED

i - el AR ] 61930

MAR 15 1980 , Department of Water Resources

Department of Water Resources
Southern Region Office

—_— e o m e s

TC WHOM IT MAY CONCERN:

I hereby relinguish to the State of Idaho,
Application for T£d Transfer of
2ll my right, title and interest in and to BhikAfi/ Fb) AbPEOPELALE

the Public Waters of the State of Idaho, No. 45-00292

_ " Signed at Lf:‘ﬂ _}Eg{’z_ﬁ _J_:Q this /5—7’”4 day
of AZqucA ' , 19 70 .

——

JARSEy Yoy

Permit Holder U

ATTEST:

[ Edbats,
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CREASON, CREASCON & BOLLAR
Attorneys at Law
P. 0. Box 335

Rupert, Idahoc B3350 [% E @ Bl W E @

Telephone: 436-4704
JUN 1. 1990

Depariment of Watar Resources
Southern Region Office

Attorneys for Protestant

STATE OF IDAHOD
DEPARTMENT OF WATER RESCURCES

Adjudication
Claim No. 45-00292

In the Matter of the )
Application of Kevin Smyers )
for Change in Point of )
}
}

Diversion PRDTEST

COMES NOW Earl Warthen, by and through his counsel Rick
Bollar of the firm, Creason, Creason & Bollar, and protests that
certain Application for Change of Point of Diversion with respect
to Adjudication Claim No. 45-00292 for the following reasons:

1. That the Applicant basis his change of diversion

application upon Water Right No. 45-002982, a decreed right

pursuant to the holding of Wood vs. Stokes. Such water right has
been forfeited and/or abandconed by the Appiicant by reason of
non-use, To Protestants knowledge, waters claimed pursuant to
this right have not been called for, nor has a method of delivery
been established for diversion of said water through a headgate

and measuring device.

FPROTEST e




2. That upon information believed, Applicant does not
have a bona fide claim tc said water by reason of failure to

transfer said water rights to the property of Applicant herein.

. v
baTED this 212 day of Iune{ 19%0.

CREASON, CREASON & BOLLAR

By "E;

Rick Boliar
Attorney for Protestant

PROTEST -2-
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HEGEIVED
JUN 4 - 1390

Depariment ot Water Kesources

Southern Region Office
MEMORANDUM

To: Southern Region, Loren ﬂclmes
FROM: Gary Spackman
DATE: May 25, 1990

RE: The New Kevin Smyer Transfer, Numbered 36393

We have received a copy of Kevin Smyer s new transfer which
proposes location of his point of diversicen below the place where
it will impact Earl Warthen’s use of water.

I believe that there are sti1l some serious questions about
forfeiture of this water right. please reguire submittal from
Smyer of information, including watermaster records, affidavits
and perhaps aerial photographs, which may prove that the water
has been delivered from Howell creek within the last five years.

N

Filey4S-c292 7% 293
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Re:
Place: Albion
bate: 13-Nov-1990

Hearing Officer:

CARY  SPACKMAN

Assisted by:

logen  HowMES

ROSTER OF ATTENDANCE

Application For Transfer of Water Right ¢5-0292, Kevin Smyer

NAME

ADDRESS

REPRESENTING
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

S8TATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER
PROPQSED

HEMORAKRDUNM
DECISION AND
CRDER

OF WATER RICHT NC. 45-0029%2 IN THE KAME

OF KEVIN SMYER

Tt S T Seped Yumef

on March 15, 1990, the applicant, Kevin Smyer filed
with the Idaho Department of Water Resources (Department) an
application for transfer to eétablish a point of diversion for
water right no. 45-00292., The application was filed in
accordance with the provisions of Chapter 2, Title 42, Idaho
Code.

The application was properly advertised, and was protested
by Earl Warthen. The protest was heard on November 13, 19%0, at
the Albion City Hall. A hearing having been held, and evidence
submitted to the Department, the hearing officer, as a
representative of the Director, proposes the following findings,
conclusions, and order:

FINDINGS OF FACT
1. Water right no. 45-00292 was decreed by the District

court of Idahe in the case of Wood v. Stokes. The court decreed

12 inches of water (.24 cfs) of Howell Creek, a tributary of
Marsh Creek, to B.F. Mahoney, for the purpose of irrigating land
located in the NE1/4 of an unidentified section, T125, R25E, B.M.

The Wood decree and related findings of fact and conclusions of




law contained in the files of the Department of Water Resources
do not identify the location of the place of use.

5. The decree also does not locate the point of diversion
for water right no. 45-00292. The purpose of the application for
transfer is to locate a point of diversion.

4. Earl Warthen protested the application for transfer,
alleging that the right had been forfeited.

4. Historic watermaster annual reports and daily records do
not record a water right delivered to B.F. Mahoney. Water was
delivered to B. Mahoney and Bert Mahoney for irrigation of land
jocated in Section 16, T128, R25E, but there igs no correlation
between the amount of water delivered and the flow rate decreed
to B. F. Mahoney.

5. The legal description of the place of use irrigated by
BE. Mahoney and Bert Mahoney is not consistent. Protestant's
exhibit C lists both the KW1l/4 and the NE1/4 of Section 16,
although the record for 19517, the earliest of the watermaster
reports, locates the place of use in the NW1/4 of Section 16.

6. A copy of the findings and conclusions of the Wood
decree, submitted by the applicant as exhibit no. 4, contain a
handwritten "16" inserted after the word ngection." No evidence
was submitted as proof that the decreeing court had authorized
the addition. Furthermore, no evidence was submitted to
establish facts supporting the addition. The handwritten section
n16" is given insignificant weight and will be used only for the

purpose of corroborating other evidence.

MEMORANDUM DECISION AND ORDER - Page 2




7. The protestant stated that the last date of recorded
delivery of the right was 1925. After reviewing the watermaster
records, I cannot conclude that water right no. 45-002%2 was
delivered at anytime before or after 1925. What I can conclude
is that there is no record of delivery of water irrigating the
NE1/4 of Section 16, T128, R25E, B.M. after 1932Z.

8. The current watermaster testified that it would be
unusual for a right that was delivered and administered not to be
recorded in the watermaster records.

9. The applicant testified that water has been delivered to
a place of use located in NE1/4 of Section 16, T12S, R23E, by
means of old natural channels of Howell Creek, and that water has
not been diverted directly from Howell Creek. The applicant
alleged that diversion from Howell Creek has been unnecessary
during high run-off years, or when waste water is being
discharged into the natural channels.

10. The channels labeled as "old Howell Creek channels” on
Applicant's Exhibit no. 5 may have been prehistoric Howell Creek
channels: They are presently intermittent channels that capture
waste run-off water, with the exception of the Spring Creek
channel, which contains some spring flows that are diverted by
another water user.

11. The applicant has filed adjudication claim no.

A45-00292 in the Snake River adjudication.

MEMORANDUM DECISION AND ORDER - Page 3




CONCLUSIONS OF LAW

1. Idaho Code § 42-222 states the criteria by which the
Department must review an application for transfer:

The director of the department of water resources shall

examine all of the evidence and available information and

shall approve the change in whole, or in part, or upcn
conditions, provided no other water rights are injured
thereby, the change does not constitute an enlargement in
use of the original right, and the change is consistent with
the conservation of water resocurces within the state of

Tdaho and ig in the local public interest as defined in

Section 42-203A(5), Idaho Code; except the director shall

not approve a change in the nature of use from agricultural

where such change would significantly affect the
agricultural base of the local area.

2. The burden of proof in a water right hearing is normally
upon the applicant. The issue of forfeiture relates to the
injury and enlargement guestions. Forfeiture must be established
by clear and convincing evidence. The burden of establishing
forfeiture originally rests with the protestant.

3. The absence of delivery records or any evidence of
delivery, and the non-existence of a diversion structure is
sufficient clear and convincing evidence of non-use that the
burden shifted to the applicants to show that water right no.
45-0292 had not been forfeited.

4. The applicant showed that water had been diverted out of
intermittent channels rather than Howell Creek. No evidence was
submitted to show that the water right has been diverted from
Howell Creek in recent history, or that the NE1/4 of Section 16,
T125, R25E, has been irrigated from Howell Creek since 1932. 1In

fact, the applicant admitted that water has not been diverted

from Howell Creek.

MEMORANDUM DECISION AND ORDER - Page 4




5. At best, the predecessors of the applicant began
diverting water from the natural channels rather than Howell
Creek, completing an unreccrded transfer to the natural channels.

6. There was no evidence, however, that this unrecorded
transfer was intenticnally made. The records of the watermaster
should have reflected the change.

7. T conclude that use of water from the natural channels
(0ld Howell Creek channels) is only atthorized by a beneficial
use right that was perfected when the water was first diverted
and beneficially used from the natural channels, and has no
relationship to the water right attempted to be transferred by

thig application.

8, Idaho Code § 42-222 establishes when non-use will result
in a forfeiture of the right:
All rights to the use of water acguired under this chapter
or otherwise shall be lost and forfeited by a failure for
the term of five (5) years to apply it to the beneficial use
for which it was appropriated and when any right to the use
of water shall be lost through nonuse of forfeiture such
rights to such water shall revert to the state and be again
subject to appropriation under this chapter.
9. The right to divert water pursuant to right no.
45-00292 has been lost through years of nonuse,
ORDER
IT IS HEREBY ORDERED that the application to transfer water

right no. 45-0292 by establishing a point of diversion in Howell

Creek is DENIED.

IT IS FURTHER ORDERED that water right no. 45-00292 is

FORFEITED.

MEMORANDUM DECISION AND ORDER - Page 5




+h
bated this /412 gay of January , 1991.

T hereby certify that on the éji

Sl

EARY S®ACKMAN, Hearing Gfficer
Department of Water Resources

CERTIFICATE OF MAILING

day of January, 1991, 1

mailed a true and correct copy of the Memorandum Decision and
order, postage prepaid, to the following individuals:

Kevin Smyer
P.0O. Box 482
Albion, ID 83311

Don Danner
Watermaster
Albion, ID 83311

Rick Bollar

Box 335
Rupert, ID 83350

Farl Warthen
Box 145
Albion, ID B3311

Norman Smyer
Rt. 1, Box 2
Declo, ID 83323

MEMORANDUM DECISION AND ORDER - Page 6
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

BTATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
ORDER ADOPTING

PROPOSED MEMORANDUM
DECISION AND ORDER

TRANSFER OF WATER RIGHT HO.

45=00292 IK THE NAME OF EKEVIN EMYER

A Proposed Memorandum Decision and Order in the above-
captioned matter has been issued and a copy served on the
parties;

WHEREAS, more than fifteen days have passed since the
service of the Proposed Memorandum Decision and Order; and,

WHEREAS, no exception to that Proposed Memorandum Decision
and Order has been received;

IT IS, THEREFORE, HEREBY ORDERED that said Proposed
Memorandum Decision and Order be adopted and issued as the Final
Decision and Order.

Dated this I{I- day of March, 1991.

Director




CERTIFICATE OF MAILING

I hereby certify that on this ‘ngﬁaday of March, 1991, I
mailed a true and correct copy of the Order Adopting Proposed
Memorandum Decision and Order, postage prepaid, to the following

individuals:

Kevin Smyer
P.O. Box 482
Albion, ID 83311

bon Danner
Watermaster
Albion, YD 83311

Rick Bollar
Box 335
Rupert, ID 83350

Earl Warthen
Box 145
Albion, ID 83311

Norman Smyer
RE. 1, Box 2
Declo, ID 83323




BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ORDER ISSUING
TRANSFER OF WATER RIGHT NO. 45-00292 PROFOSED MEMORANDUM
IN THE NAME OF KEVIN SMYELR DECISION

R. Keith Higginson, Director of the Department of Water

Resources, having reviewed the attached proposed decision prepared
by this appointee, GARY SPACKMAN , who conducted the hearing

or who has read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered

adopting the proposed decision as his final decision.

I,
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Director on or before the i5th day
following the day of service of this Order and the proposed

decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties -who appeared or their
attorneys, .
IXI.
BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party's
exceptions ate filed with the Director.

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon Lthe
responding party.




III.

A. No oral arguments before the bPirector on the proposed decision
will be held unless specifically requested by a party filing
exceptions to the proposed decision and unless that request is
¢iled with the Director concurrently with the filing of that
party’s exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reascnable notice to the
pirector, shall have the right te present oral argument in
regponse to the exceptions filed. .

C. oral arguments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-17014A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period 0f time allocated for
the argquments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

Iv.
CERTIFICATE OF SERVICE

All exceptions, briefs, requests for cral argument and other
matters filed with the Director in connection with the proposed
decigion shall be served on all other parties to these proceedings
in accordance with Rule 7.2.

V.
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Birector shall issue a final
decision adopting, modifying or rejecting and replacing the

proposed decision. Copies of the decision and order shall be
served on all parties.
pDated this 15TH day of JANUARY , 19 91

Director

ORDER ISSUING PROPOSED MEMORANDUM DECISION -- Page P
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TN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

1N RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

10,

ident. Number: A45-10480
Date Received: 5/09,/1989
Receipt No: s007062
Received By: [ LS

NOTICE OF CLAIM TO A WATER RIGHT
ACOUIRED UNDER STATE LAW

Name: KEVIN SMYER 208-654-2310
Address: P.O. BOX 482 .
ALBION, iID 83311 T
Date of Priority: MAR 31, 1881 . | "
Source: UNNAMED SPRING Trib. to: SINKS
Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
128 25E 16 SE SW CASSIA
pescription of diverting works:
DITCH
water is used for the following purposes:
Purpose From To C.F.5 {or) A.FLA.
IRRIGATION 04,01 11/01 0.300
motal Quantity Appropriated is:
0.300 C.F.S8. (and/or) A.F.A.
Total consumptive use is Acre Feet Per Annum.
Non-irrigation uses:
Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
125 25E 16 NW NE IRR 10.0
SW NE IRR 20.0
Section Acres 30.0
245-10480 Page 1 Date: 05/0%/89
- iGROE

MAR 1 11 1993




10. Place of Use: Continued
Total Acres 30.0

11. Place of use in counties: CASSIA
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
A45-00292, 10481

14. Remarks:

15. Basis of Claim: BENEFICIAL USE

16. Signature(s)

.(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River

Basin Adjudication." (b.) I/We do do not _~ wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

rFor Individuals:

I/We do solemnly swear Or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant{s): kévéhﬁ S;;:714, Date: 6747/Q?7
[ / ’ i
Date:

State of Idaho )

) .
County of qf; ) > 4%4

subscribed and sworn (or affirmed) before me this day

—‘"——'—ﬁ .
of /’/)a..,a 19 ¢4 (o (,Jk\/é’

Notary Public

Seal .
Residing at gfyi

My Commission Expires é&/% Y

A45-10480 Page 2 Pate: 05/09/89

WIHCHOFILMED
MAR 1 n i¥d3




Exhibit R




TN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATICN
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

10.

CIVIL CASE NUMBER: 39576

Tdent. Number 45-10480

Date Received: 5/9/198%

Recelipt No: S007062

Received By: 56965?(}%@&?}
( oot i

NOTICE OF CLAIM TO 2 WATER RIGHT
ACQUIRED UNDER STATE LAW

Name of Claimant(s)
KEVIN SMYER Phone: (208)654-2310
PO ROX 482
ALBION ID USA 83311

Date of Priority: 03/18/1810C

Source: SPRING CR Trib. to: HOWELL CR
UNNAMED STREAM Trib. to: SUMMIT CR

Point of Diversion:

Township Rangs Section 1/4 of 1/4 of 1/4 Lot
128 25E 16 SW SW NE
128 25E 16 NE SW NE
128 25E 16 SE SW NE
128 25E 16 Nw SE NE

Description of diverting works:

DITCHES

Water is used for the follewing purposes:

Purpose From To

IRRIGATION 4/01 10/31

Total Quantity Appropriated is:
1.05 C.F.S.

Total consumptive use:
Non-irrigation uses:

Place of use:

Township Range Section 1/4 of 1/4 Lot
128 258 16 NE NE

SW NE

SW NE

45-10480 07/28/2003

County Type
CASSTA

CASSIA

CASSIA

CASSIA

C.F.S5. (or) A.F.A
1.05

Use Acres
IRRIGATION 22
IRRIGATION 16
IRRIGATION 16
Section Acres 54
Total Acres 54




11. Place of use in counties: CASSIA

12. Do you own the property listed above ag place of use? Yes

13. Other Water Rights Used:

14. Remarks: The claim is being amended to increase the place of use, the
associated diversien rate, the points of diversion and the sources asscciated
with the points of diversicn, and the priority date, based upon a field visit
and discussions with Kelly Christensen (IDWR water resource agent) on 7-29-

03. The priority date represents a beneficial use right with a priority date
one day after the Bridger vs Tremayne decree.

15. Baszis of Claim: Benetficial Use

16. Signaturel(s}

{a.) By signing below, I/We acknowledge that I[/We have received, read and understand
the form entitled "How you will receive notice in the Snake River Basin
Adjudication.” (b.)} I/We do do not wish to receive and pay a small annual

fee for monthly copies of the’docket sheet.

Number of attachments:

For Individuals:

TI/We do solemnly swear or affirm that the statements contained in the foregoing

document are true and correct. . -

Signature of Claimant(s): K;LU1AA* g;;141A4Qbe Date: E;"zi%é"fs
Q Date:

State of Idaho ] )
W ) 88
County of )

Subscribed and sworn (or affirmed) before me this ;%ﬁg} day of /"

I}

NP

;v 9 -
[ hunuand 7.
‘*“‘*"“*“HLIAAAAAL Notary Public
1 CHIMENE SMITH Y . A s A [ 104
] wnoTamvPuUBLC  F Residing at ML TL ﬁ(/f&’f@u
; STATE OF IDAHO p My commission Expires / 201077
7*""’""*'Vﬂrvv—v1r-',_rh A

45-10480 07/28/2603 2
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08/24/2004

IDEHO DEPARTMENT OF WATER RESCURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

WNAEME AND ADDRESS:

SOURCE:

QUANTITY:

PRICRITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

COTHER PROVISICNS NECESSARY FOR

EXPLANATORY MATERIAL:

Director’s Report

45-10480

KEVIN SMYER
PO BOX 482
ALBION ID B3311

SPRING CREEX
UNNAMED STREAM

1.080 CFS

03/18/1910

T128 RZS5E S16 NESWNE Within
T128 RZ5E 8§16 SWESWNE Within
T125 R25E S16 SESWNE Within
T12S R25E S16 NWSENE Within

HOWELL CREEK
SUMMIT CREEK

TRIBUTARY :
TRIBUTARY :

CRSETA County
CARSEIA County
CASSIA County
CASSIA County

PURPOSE OF USE
IRRIGATION

PERIOD OF USE
04/01 10/31

The use of water for irrigation under this right may begin as early as

March 15 provided other elements of the right are not exceeded. The use

of water before April 1 under this remark is subordinate to all water rights
having no subordinated early irrigation use and a priority date earlier than
the date a partial decree is entered for this right.

QUANTITY
1.050 CFS

TRRIGATION Within CASSIA County

T128 RR25E 516 NENE 22.0 T125 R25E 516 NWINE 16.0

Ti2S R25E S16 SWHE 16.0

54 ACRES TOTAL

DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficlent administration of the watexr
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412{6), Idaho
Code .

BAEIS OF CLAIM - Beneficial Use

;)/ bal- .
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IN

IN
OF

THE DISTRICT COURT OF THE FIFPTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

{N AND FOR THE COUNTY OF TWIN FALLS

RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.

10.

Ident. Number: 545-10481
Date Received: 5/09,/1989
Receipt No: 5007062

Received By: F i

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

Name : KEVIN SMYER 208-654-2310
aAddress: P.O. BOX 482
ALBION, ID 83311
Date of Priority: MAR 31, 1881
Source: SEEP WATER Trib. to: SINKS

Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
128 25E 16 NE SW NE CASSIA

Description of diverting works:
DITCH

water is used for the following purposes:

Purpose From To C.F.S {or) A.F.A.
IRRIGATION 04,01 11,01 0.100
Total Quantitly Appropriated is:
0.100 C.F.5. (and/or) A.F.A.
Total consumptive use 1is Acre Feet Per Annum.

Non—irrigation uses:

rlace of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
128 25E 16 NW NE IRR 106.0
SW NE IRR 20.0
Section Acres 30.0

Ad5-10481 Page 1 Date: 05/09/89

WICROFILMED
MAR 1N 343




10. Place of Use: Continued
Total Acres 30.0

11. Place of use in counties: CASSIA
12. Do you own the property listed above as place of use? YES

13. Other water Rights Uged:
A45-10480, 00292

14, Remarks:

15. Basis of Claim: BENEFICIAL USE

16. Signature(s)

(a.) By signing below, I/We acknowledge that i/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication.” (b.) 1/We do do not ~ wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

for Individuals:

1/We do solemnly swear OL affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): ké;ern f§:h-y£&_w Date: 55,/% /4§a?
[

U
Date:
State of Idaho )
- )} 8S.
County of G/F; ) Géﬁ
subgcribed and sworn (OT affirmed) before me this ] day

of /41&6 19 74 %i;:;-‘ Ly)va/%;

Notary Public

Seal
Residing at ﬁ/ﬂ:

My Commission Expires t;/4$l{

A45-10481 Page 2 Date: 05/09/89

WWCROF ILMED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SWAKE RIVER BASIN WATER SYSTEM

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. HName of Claimant(s)

KEVIN SMYER Phone:
PO BOX 482
ALBION ID USA 83311

(208)654-231¢C

2. Date of Pricrity: 03/18/1910

3. Source: SPRING Trib. to: SINKS

4. Point of Diversion:

CIVIL CASE NUMBER: 38576
Ident. Number 45-10481
Date Received: 5/9/15989
Receipt No: S007062
Recelived By: aE C
A"EUEIVED
g “
SEP 02 mm
Yspariiant of Wetor Rsgpyrpn-

Township Range Sectlion 1/4 of 1/4 of 1/4 Lot County Type
128 Z5E 16 SW NW NE CASSIA
5. Description of diverting works:
SPRING DUG OUT TO DITCH
6. wWater is used for the following purposes:
Purpose From To C.F.S. {or) A.F.A
IRRIGATION 4/01 10/31 0.14
7. Total Quantity Appropriated is:
0.14 C.F.5.
8. Total consumptive use:
9, Non-irrigation uses:
10. Place of use:
Township Range Section 1/4 of 1/4 Lot Use Acres
128 25E i6 NW NE TRRIGATION 6.8
Section AcCres 6.8
Total Acres 6.8
45-10481 07/28/2003 1




11, Place of use in counties: CASS5IA

i2. Do you own the property listed above as place of use? Yes

13, Other Water Rights Used:

14 Remarks: This claim is being amended to identify a single scurce and the related
place of use. The rate, acres, and pricority date based upon a field visit
and discussions with EKelly Christensen (IDWR water rescurce agent) on 7-29-

03. The priority date represents a hepeficial use right with a priority
date one day after the Bridger vs Tremayne decree.

15. Basis of Claim: Beneficial Use

16. Signature(s)

{a.) By signing below, I/We acknowledge that I/We have received, read and understand
the form entitled "How you will receive notice in the Snake River Basin
Adjudication.® (b.) I/We do do not wish to receive and pay a small annual

fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the foregoing
document are true and correct. . g;;;A-1
signature of Claimant(s): &"”"’\’ Q}""-‘" Date: Eiw;g—og

Date:

State of Idaho . .
Cay
County of e , ch*

Subscribed and sworn {(or affirmed) before me thi - day of

hurind " /7

A et A & o \4 Notary Public
CHIMENE SMITH Residing at /}/L(/W/ @é%ﬁtﬁ/
NOTARY PUBLIC
STATE OF IDAHO

= LU - e\

)
} BS.

My commission Expires [ 539 f)‘_?

P AN
W

i e e o~

45-10481 07/2%/2003 2
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DB/24/2004

IDAHO DEPARTMENT OF WATER RESOURCES
RECCMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SCURCE:

QUANTITY :

PRICRITY DATE:

POINT OF
DIVERSION:

PURPOSE WD
PERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

45-10481

FEEVIN SMYER
DO BOX 4R2
ALBICH ID B3311

SPRING TRIBUTARY: SINKS

0.140 CFS

03/18/1810

T128 R25E $16 SWNWNE Within CASSIA County

PURPOSE OF USE PERIOD OF USE QUANTITY
TRRIGATION 04/01 10/31 0.140 CFS
The use of water for irrigation under this right may begin as early as

March 15 provided other elements of the right are not exceeded. The use

of water before April 1 under this remark is subordinate to all water rights
having no subordinated early irrigation use and a priority date earlier than
the date a partial decree is entered for this right.

IRRIGATION Within CASSIA County

T1285 R25E S16 NWNE 6.8

6.8 ACRES TOTAL

NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficlal Use

birector’s Report
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDPAHO,
TN AND FOR THE COUNTY OF TWIN FALLS

TN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A45-12906

Date Received: 8/17/1999
Receipt No: 454
Received By:

-
COPY FOR NOTICE OF CLAIM TO A WATER RIGHT COPY FOR
YOUR FILES ACQUIRED UNDER STATE LAW YOUR FILES
1. Name: NORMAN L SMYER 208-654-2310
Address: 76 SOUTH HWY 77
DECLO ID 83323
OR
Name: DELORES J SMYER 208~-654-2310
Address: 76 SOUTH HWY 77
DECLO ID 83323
2. Date of Priority: APR 30, 1885
3. Source: WASTEWATER Trib. to: SUMMIT CREEK
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
128 25E 16 NW SE CASSIA
5. Description of diverting works:
DITCHES
6. Water is used for the following purposes:
Purpose From TO C.F.5 (or) A.F.A.
IRRIGATION 03/15 11/15 0.150
7. Total Quantity Appropriated is:
0.150 C.F.S. {(and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.
9. Non-irrigation uses:
10. Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
125 25E 16 NW SE IRR 7.5

A45-12906 Page 1 Date: 08/17/93




10.

ili.

12.

13.

14.

15.

Place of Use: Continued

Section Acres 7.5
Total Acres 7.5
Place of use in counties: CASSIA
Do you own the property listed above as place of use? YES

other Water Rights Used:
A45-12907

Remarks:
WASTEWATER FROM STOKES RANCH IN SEC 21 T128 R25E
CLATM IS A PORTION OF 45-00523A DECREED AS 45-00523 TO LOUIS CAMP

IN WOOh V5 STOKES.
Basis of Claim: DECREED

Case Number:

Court
Decree date: /
WOOD STOKES
Decree Plaintiff VS Decree Defendant

A45-12906 Page 2 Date: 08/17/99
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TN THE DISTRICT COURT OF THE FIFTH JUDTCIAL DISTRICT CF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 38576
CF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

Ident . Number 45-12806
Date Recelived: 8/17/1988%
Receipt No: 5022454

Received By:

‘' NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name of Claimant{sg)

NORMAN L SMYER Phone: (208)654-2310
DELORES J SMYER -

76 SOUTH HWY 77 - @ -
DECLO ID USA 83323 ﬁ% &\@ -

2. Date of Priority: 03/18/1910

3. Source: SPRING CREEK Trib. to: HOWELL CREEK

UNNAMED STREAM SUMMIT CREEK
4. Ppoint of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County Type
128 Z25hE 16 SE SE SW CASSIA
128 25E 16 SW NW SE CASE5IA

5. Description of diverting works:

DITCHES

5. Water is used for the following purposes:
Purpose From To C.F.S8. (or} A.F.A
IRRIGATION 471 10/31 0.14

7. Total Quantity Appropriated is:
0.14 C.F.S.

8. Total consumptive use:

9. Non-irrigation uses:

10. Place of use:

Township Range Section 1/4 of 1/4 Lot Use Acres

128 258 16 NW SE IRRIGATION 4.6
Section Acres 4.6
Total Acres 4.6

45-12906 07/30/2003 -




11. Place of use in counties: CASSIA

12. Do you own the property listed above as place of use? Yes
13. Other Water Rights Used:

14. Remarks:

WASTEWATER FROM STOKES RANCH IN SEC 21 T12S R258 CLAIM IS A PORTION OF
45-0057234A DECREED AS 45-00523 T0 LOUIS CAMP IN WOOD VS STOKES.

The claim is being amended to identify two sources and thelr respective
diversion locations, the found irrigated acres and the associated diversion
rate, and the current irrigation season for this area. The data is based upon
a field wvisit and discussions with Kelly Christensen (IDWR water rasource
agent) on 7-23-03. The priority date represents a beneficial use right with a
priority date one day after the Bridger vs Tremayne decree.

15. Basig of Claim: Beneficial use

16. 8ignature{s)

{a.) By signing below, I/We acknowledge that I/We have received, read and understand
the form entitled "How vou will receive notice in the Snake River Basin
Adjudication." (b.) I/We do do not wish to receive and pay a small annual

fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the foregoing
document are true and correct.

Fmiane pate: B-7 —03

\‘ | 6 Date:

Signature of Claimant({s):

State of Idaho

)
County of ‘414ﬂ;~ Y ; = 4ﬁ2

subscribed and sworn (or affirmed) before me this day of 20£L3
1
’ﬁﬁﬁjﬁggfw%%b Notary Public
g RS
¥ Smeenna, 1y o F200-
T : > - . .
@?“;ﬁ‘wa@@“’m@%fs:’ By Residing at _1% ]
& oTAR WhY | o/
[ T3 My commission Explires 55”//'C>‘
& f =
2 @ €T G T 4
2 fpre -
- Nk}

45-12906 07/30/2003
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SUPPLEMENTAL DIRECTOR’S REPORT REGARDING
SUBCASE NOS. 45-10480, 45-10481, 45-10502,
45-12906, AND 45-13669

In Re SRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the Idaho Department of Water Resources
Karl J. Dreher, Director
Donald V. Shaff, Adjudication Bureau Chief

February 8, 2006
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L INTRODUCTION

In accordance with Idaho Code § 42-1412(4), Administrative Order 1, and Special Master
Dolan’s January 3, 2006 Order Requesting Preparation of Rule 706 Report, the Director of the
Idaho Department of Water Resources (“IDWR” or “Department™) submits this Supplemental
Director’s Report (“Report”™) regarding subcase numbers 45-10480, 45~10481, 45.10502, 45-
12906, and 45-13669; seiting forth the bases for the Depa;rtment’s recommendations for those
water rights. The Report was prepared under the supervision of Karl I. Dreher, Director, and
Donald V. Shaff, Adjudication Bureau Chief.

The following Department employee has kngwiedge of the information contained in the
Report: Kelly K. Christensen, Senior Water Resource Agent, Southern Region Office in Twin

Falls (“Agent Christensen™).

IL. SUMMARY OF THE ISSUES

At issue are the Department’s recommendations for five beneficial use surface water
rights in Basin 45 that were ordered consolidated into one subcase by Special Master Dolan. In
its Basin 45 Director’s Report for Irrigation and Other Uses, the Department recommended the
following water rights: 45-10480 and 45-10481 in the name of Kevin Smyer (“Smyer™); 45-
10502 in the name of Earl Warthen (“Warthen™); and 45-12906 in the names of Norman and
Delores Smyer (“the Smyers™). The Department recommended as disallowed water right no. 45-
13669 in the name of Warthen. Warthen objects to each of the Department’s recommendations.

The Department will first address its recommendations for Kevin Smyer’s claims; next,
its recommendation for Norman and Delores Smyer’s claim; and, finally, its recommendations

for Earl Wan':hcn’s claims.

Supplemental Director’s Report Regarding SRBA Subcase -
Nos. 45-10480, 45-10481, 45-10502, 45-12906, and 45-13669 p.3




iIIll. BACKGROUND

The recommendations at issue in this Report are located in the Albion Valley and divert
surface water from unnamed streams, springs, and Spring Creek for irrigation. Attached hereto
as Attachment A are two images depicting the area at issue. The sources are tributary to sinks,
Howell Creek, and Summit Creek, all of which are‘part of the Marsh Creek drainage. While the
water rights at issue in this Report were claimed as beneficial use rights, it is important to note
that rights to Marsh Creek, including its tributaries Spring Creek, Howell Creek, and Summit
Creek, were decreed in four previous adjudications: Chatburn v. Brim (Idaho Territory, Cassia
County, April 19, 1884); Vaughn v. Harroun (Idaho Territory, Cassia County, December 1,
1885); Wood v. Stokes (State of Idaho, Cassia County, March 11, 1892); and Bridger v.
Tremayne (State of Idaho, Cassia County, March 17, 1910). Therefore, the earliest priority date
the Department recommend for the beneficial use water rights at issue in this Report was March
18, 1910, one day after the Bridger v. Tremayne decree.

A subsidiary issue that has arisen is the identification of Spring Creek and its historic

channel,

IV.  DISCUSSION
A, Kevin Smyer
1. Water Right No. 45-10480
On May 9, 1989, Kevin Smyer filed a notice of claim to a beneficial use surface water
right for irrigation in the Snake River Basin Adjudication (*SRBA”), which was amended on

August 28, 2003, and later recommended as claimed by the Department. The pertinent elements

Supplemental Director’s Report Regarding SRBA: Subcase
Nos. 45-10480, 45-10481, 45-10502, 45-12906, and 45-13669 P.4




of Kevin Smyer’s claim and the Department’s recommendation are depicted as follows:

Claim Recommendation
Priority March 18, 1810 March 18§, 1910
Source Spring Cr. trib. to Howell Cr. Spring Cr. trib. to Howell Cr.
. Urnamed Sir, trib, to Summit Cr. Unnamed Str, trib, to Summit Cr.
Quantity 1.05 cfs ‘ 1.05 cfs
Point of T.128., R.25E., Sec. 16 SWSWNE T.128., R.25E., Sec. 16 SWSWNE

Diversion T.12S.,, R.25E,, Sec. 16 NESWNE T.125,, R.25E., Sec. 16 NESWNE
T.125,, R.25E,, Sec. 16 SESWNE T.128, R235E,, Sec. 16 SESWNE
T.128., R25E,, Sec. 16 NWSENE T.128.,, R.25E,, Sec. 16 NWSENE

Place of Use | T.12S,, R.25E,, Sec. 16 NENE (22 T.128, R.25E., Sec. 16 NENE (22
acres), SWNE (16), SWNE (16): acres), SWNE (16), SWNE (16):
54 acres 54 acres

On January é, 2005, Warthen objected to the Department’s rgﬁcommendation for water
right no. 45-10480, stating that the “water right should not exist” because there was never a
“lawful appropriation.”

Water right no. 45-10480 was recommended as claimed for the following reasons. First,
the claimed priority date is based on historic beneficial use. Because water from the claimed
points of diversion is not always available, both sources were recommended. Historic diversions
for water right no. 45-10480 have existed and been available for use since their development in
the early 1900s. Tt is likely that the diversion system was historically part of the original
diversion system for water right no. 45-292. Attached hereto as Attachment B is a true and
correct copy of a page from Wood v. Stokes decreeing water right no. 45-292. As water for water
right no. 45-10480 would have been incidental to the original decreed right, and naturally

_captured by the Howell Creek system, the Department recommended water right no. 45-10480

with a priority date of March 18, 1910, one day after the Bridger v. Tremayne decree.

Supplemental Director’s Report Regarding SRBA Subcase
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Second, the Department recommended the sources for water right no. 45-10480 as
claimed. Through the course of these proceedings, however, the Department’s recommendation
of which channel constitutes Spring Creek has been drawn into question. Typically, the
Department recommends sources as they are identified by the United States Geological Survey
(“USGS™). According to the USGS, there are no channels in the area that are identified as
Spring Creek. The USGS’ finding is contrary to the finding of the District Court in Wood v.
Stokes, which decreed water rights to Spring Creek. Attached hereto as Attachment C is a true
and correct copy of a page from Wood v. Stokes decreeing water right no. 45-517 to Spring
Creek. Attached hereto as Attachment D is a true and correct copy of water right no. 45-517D,
which was partially decreed by the SRBA District Court for irrigation from Spring Creek, and
represents a split of the original right decreed by Wood v. Stokes. Therefore, for purposes of
consistency in the SRBA, the Department recommended the first source for water right no. 45-
10480 as Spring Creek tributary to Howell Creek.

The historic channel of what is locally known as Spring Creek has also been drawn into
question. During the Department’s field investigation with Richard Anderson for water right no.
45-517D, Anderson identified three points of diversion from the Spring Creek channel. See
Attachment A. At Anderson’s southern point of diversion, the historic Spring Creek channel is
clearly visible and can be followed north onto the Anderson farmstead where it enters a pond just
north of the farmstead road. Id. At this point, the direction of the channel becomes unclear. Id.
A channel just to the west of the pond leads to the Warthen property and enters a pond on that
ground, which is the point of diversion Warthen claimed for Spring Creek in water right no. 45-
10502. Id. The eastern channei leads to a pond just south of Kevin Smyer’s property and is

claimed by Norman and Delores Smyer through water right no. 45-12906. Id. Based on the
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Department’s review of the area in question, it was determined that the western channel is the
historic Spring Creek channel, which is tributary to Howell Creek; the eastern channel is an
unnamed stream, which is tributary to Summit Creek.i Id. Therefore, the western channel s
Spring Creek, while the eastern channel is unnamed stream.

The western channel that the Department recognized in its recommendation for water
right no. 45-10480 is the same channel recommended to Warthen for water right no. 45-10502
and Norman and Delores Smyer for water right no. 45-12906. That channel flows north from
Warthen’s pond, goes under Highway 77, and enters Kevin Smyer’s property in the southwest
corner. At that point, the channel flows into a ditch from which water can be spread onto the
ground around Smyer’s current place of use and to the north. Portions of the ditch are visible in
1962 and 1968 aerial photography.

The second source recommended for water right no. 45-10480, the eastern channel, is an
unnamed stream that was also recommended by the Department for Watér right no. 45-12906,
claimed by Norman and Delores Smyer. /d. The unnamed stream flows from a small reservoir
in the SWNESE of Section 16, goes under Highway 77, through a pond on the Redman property,
and onto Kevin Smyer’s property where the first diversion from that channel can be found. The
di{rersion ditch then flows west to an old orchard and can irrigate ground on the south end of
Smyer’s property. Two additional points of diversion from that channel were found
approximately 1,250 feet north of the first point of diversion. Those diversions allow water to
reach the northern portion of the place of use. The ditches from this system are visible in 1962

and 1968 aerial photography.

! Summit Creek is not visible in Attachment A,
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At no time was the Department able to find that water right no. 45-10480 had been

abandoned or forfeited. Therefore, based on the above information, the Department

recommended water right no. 45-10480 as claimed by Kevin Smyer.

2.

On May 9, 1989, Kevin Smyer filed a notice of claim to a beneficial use surface water

Water Right No. 45-10481

. right for irrigation in the SRBA, which was amended on August 28, 2003, and later

recommended as claimed by the Department. The pertinent elements of Kevin Smyer’s claim

and the Department’s recommendation are depicted as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Seurce Spring frib. to Sinks Spring trib. to Sinks
Quantity 0.14 cfs 0.14 cfs
Point of T.128., R.25E,, Sec. 16 SWNWNE T.125., R.25E., Sec. 16 SWNWNE
Diversion
Place of Use | T.125. R25E., Sec. 16 NWNE (6.8 T.128., R.25E,, Sec. 16 NWNE (6.8
acres): acies):
6.8 acres 6.8 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water
right no. 45-10481, stating that the “water right should not exist” because there was never a
“lawful appropriation.”

Water right no. 45-10481 was recommended as claimed for the following reasons. The
source, Spring tributary to Sinks, is located in the middle of the place of use recognized for water
right no. 45-10480, See Attachment 4. During the Department’s field investigation, Agent
Christensen found a small pond at the spring location and a ditch coming off the pond that ran
north. The pond is visible in 1962 aerial photography of the area. Based on the location of the

ditch and ground contour, it was determined that 6.8 acres could be irrigated from the system.
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The spring water would have commingled with Howell Creek water when water right no. 45-292
was being used in 1881 and later. Because water right no. 45-10481 was not decreed in the
previous decrees in the Albion Valley, the Department recommended water right no. 45-10481
with a priority date of March 18, 1910, one day after the Bridger v. Tremayne decree.

At no time was the Department able to find that water right no. 45-10481 had been
abandoned or forfeited. Therefore, based on the above information, the Departient
recommended water right no. 45-10481 as claimed by Kevin Smyer.

B. Norman and Delores Smyer

1. Water Right No. 45-12906

On August 17, 1999, Norman and Delores Smyer filed a notice of claim to a beneficial
use surface water right for irrigation in the SRBA, which was amended on August 7, 2003, and
later recommended by the Department. The pertinent elements of Norman and Delores Smyer’s

amended claim and Department’s recommendation are as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring Cr. trib. to Howeli Cr. Spring Cr. trib. to Howell Cr.
Unnamed Str. trib. to Summit Cr. Unnamed Str. trib. to Summit Cr.
Quantity 0.14 cfs 0.14 cfs
Point of T.128, R.25E,, Sec. 16 SESESW T.128., R.25E,, Sec, 16 SESESW
Diversion
Place of Use | T.128., R.25E,, Sec. 16 NWSE (4. T.128., R25E,, Sec. 16 NWSE (4.6
acres): - acres):
4.6 acres 4.6 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water
right no. 45-12906, stating that the “water right should not exist” because there was never a

“lawful appropriation.”
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Water right no. 45-12906 was recommended as claimed for the following reasons.

First, the claimed priority date is based on historic beneficial use. Historic diversions for water
right no. 45-12906 have existed and been available for use since their development in the early
1900s when the Smyers’ property was irrigated as part of what was originally the Anderson
farmstead. The water that has been appropriated by the Smyers is water that is available in
excess of irrigation flows from Anderson’s irrigation practices. Since the Smyers claimed
beneficial use of any water that would have been available after Anderson’s irrigation practices
were mef, the Department recommend a priority date of March 18, 1910, one day after the
Bridger v. Tremayne decree.

Second, the place of use and points of diversion for water right no. 45-12960 could be
recommended based on historic use. As previously stated, the place of use for water right no.
45-12906 was originally part of the Anderson farmstead. See Attachment A. A small reservoir is
located on the unnamed stream just south of the Smyers’ property. This channel has also been
identified as the eastern channel. /d. Overflow from the reservoir makes its way into a ditch on
the east side of the Smyers’ property and loops to the west for the irrigation of a majority of the
4.6 acres.

The second point of diversion is from the western channel that is locally known as Spring
Creek, located approximately 175 feet upstream from Warthen’s point of diversion for water
right no. 45-10502. 7d. Agent Christensen was informed by the Smyers that, when they
purchased the property, the ditches existed, but were in sufficient disrepair that they had to be
refurbished. The Smyers’ claim was recommended based on the understanding that the place of
use was historically part of the Anderson property and constituted an extension of the Anderson

irrigation system to the south. At an unknown date the small reservoir was constructed on the
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unnamed stream and an overflow ditch was constructed to spleciﬁoaliy apply water to the ground
now owned by the Smyers. The historical development of the ditch from the Spring Creek
source 1§ not known.

At no time was the Department able to find that water right no. 45-12906 had been
abandoned or forfeited. Therefore, based on the above information, the Department
recommended water right no. 45-12906 as claimed by Norman and Delores Smyer.

C. Earl Warthen
1. Water Right No. 45-10502

On May 11, 1989, Warthen filed a notice of claim to a beneficial use surface water right
for irrigation and ground water recharge in the SRBA, which was amended on November 19,
1998. The pertinent elements of Warthen’s amended claim and Department’s recommendation

are as follows:

Claim Recommendation
Priority Aupust 31, 1874 May 26, 1964
Source Spring Cr. trib. to Sinks Spring Cr. trib. to Howell Cr,
Quantity 0.40 cfsfor irrigation 0.40 cfs for irrigation
0.20 cfs for ground water recharge
Peint of T.128,, R.25E,, Sec, 16 SENESW T.128., R.25E., Sec. 16 SENESW
Diversion ,
Place of Use | T.12S., R.25E., Sec. 16 NENW (40 ' | T.12S., R.25E., Sec. 16 NENW (37
/| acres), NWNW (20), SENW (19), - | acres), NWNW (i5), SENW (16),
NESW (20 irrig./20 gw. rchrg.): - NESW (18):
99 acres 86 acres

7

On January 3, 2005, Warthen filed an objection to the Department’s recommendation,
asserting that his claimed priority of August 31, 1874 was correct. Warthen further noted in Part
E of his objection that “Water from Spring Creek and co-mingled wastewater from adjacent

property has always been diverted in connection with adjacent property’s water rights.”
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Warthen’s claimed priority, August 31, 1874, for water right no. 45-10502, a beneficial
use water right, may be based on water right no. 45-517, a right decreed by the District Court in
Wood v. Stokes. See Aitachment C. On August 4, 1951, transfer no. 775 moved 0.20 cfs of
water right no. 45-517 onto Warthen’s property in the NW quarter of Section 16. A true and
correct copy of transfer no. 775 is attached hereto as Attachment E. Transfer no. 775 did not,
however, include the twenty acres in the NESW of Section 16. On May 25, 1964, transfer no.
1029 moved the water off Warthen’s property and back onto property owned by Richard
Anderson. A true and correct copy of transfer no. 1029 is attached hereto as Attachment F.
Water right no. 45-517 was never appurtenant to the twenty acres owned by Warthen in the
NESW of Section 16.

Because Warthen claimed a beneficial use water right from Spring Creek, a previously
decreed source, the Department could not recommend a priority date that was earlier in time than
the last of the four decrees in the Albion Valley, Bridger v. Tremayne (March 17, 1910).
Therefore, Warthen's claimed priority date of August 31, 1874 could not be recommended.

Because Warthen claimed the ground east of Highway 77, located in the NE quarter and
the eastern half of the NESW of Section 16 in one claim, the Department could not recommend a
priority date that was earlier in time than the last day the portion of water right no. 45-517 was
on Warthen’s property, May 25, 1964, Therefore, the earliest date the Department could
recommend for water right no. 45-10502 was the first day after transfer no. 1029 moved the

water off Warthen’s property, May 26, 1964. % The recommendation for water right no. 45-

2 1f Warthen were to file a separate claim listing the place of use as the NESW of Section 16, the Department could
recommended the claim with a March 18, 1910 priority. The Department would then remove the NESW of Section
16 as a place of use for water right no. 45-10502.
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10502 is also based on the assumption that water from Spring Creek is still used on the property
when there is water in the channel in excess of all other valid rights with an earlier priority date.

Warthen’s objection to the Department’s 1‘ecomméndation for water right no. 45-10502
also addresses whether the water that is delivered to the property is from Spring Creek, or is
Spring Creek water that is commingled with waste water. As stated above in the discussion
regarding water right no. 45-10480, and as also depicted in Attachment A, Warthen diverts water
from the western channel, which is the historic Spring Creek channel. Any waste water that
enters the western channel prior to Warthen’s property is considered water of that channel.
Because the western channel is Spring Creek, the Department recommended Spring Creek water,
not waste water.

2. Water Right No. 45-13669

On March 2, 2004, Warthen filed a notice of claim to a beneficial use surface water right
for irrigation, irrigation storage, and root zone storage in the SRBA. In remarks, Warthen stated
that the Wasfe water being claimed is from water right nos. 45-284B, 45-285, 45-327D, and 45-
517D, currently owned by Richard Anderson.” Warthen stated that the diversion system
consisted of a pond, open ditches, and tile drains. Remarks further described the distribution
system as water stored in a pond and distributed via ditches, tile drains, and a pressurized
irrigation system.

Warthen’s claim for Water right no. 45-13669 was recommended disallowed by the

Department for failure to show a lawful appropriation. The pertinent elements of Warthen’s

* These water ri ghts, respectively, represent splits of water rights decreed by the District Court in Wood v. Stokes as
follows: 134 inches (2.68 cfs) from Howell Creek, priority April 1, 18753; 15 inches (0.30 cfs) from Howell Creek,
priority April 1, 1878; 150 inches (3.00 cfs) from Howell Creek, priority March 1, 1881; and 20 inches (0.40 cfs)
from Spring Creek, priority August 31, 1874,
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claim and Department’s recommendation are as follows:

Claim Recommendation
Priority August 13, 1874 Disallowed
Source Waste water trib. to Howell Cr, Disallowed

Quantity 0.40 cfsfor irrigation/irrigation from Disallowed
storage/root zone storage

Point of T.128, R.25E., Sec. 16 SENESW Disallowed
Diversion
Place of Use | T.128,, R.25E,, Sec. 16 NENW (40 Disaliowed
acres), NWNW (20), SENW (19)
NESW (20):

99 acres

On January 20, 2006, Warthen filed a Standard Form 4 to amend his claim to water right
no. 45-13669. As of the date of the filing of this Report, the Court has not ruled on Warthen’s
motion to amend. Therefore, for purposes of this Report, the Department will only address its
original recommendation and Warthen’s objection thereto.

Warthen’s claim was recommended disallowed for several reasons. First, the claimed
priority date could not be recognized because Warthen could not prove that the claimed delivery
system historically existed. The claimed delivery system was previously identified during the
licensing examinations for water right nos. 45-7366 and/or 45-7538 (45-7538 is not a part of the
-adjudication process). The licensing examination for water right no. 45-7538 described the
source as a buried perforated pipeline running east to the pond and eventually to a pipeline going
to the ground north and east of Highway 77. A true and correct copy of the pertinent page from
the licensing examination for water right no. 45-7538 is attached hereto as Attachment G.

Second, the Department could not recognize the claimed source. Although much of the
claimed water likely originates from one or more sources related to Richard Anderson’s

irrigation practices, Warthen’s claim incorrectly identified the source as waste water. The source
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should instead be identified as Spring Creek, as it is the same channel that delivers water to
points of diversion for water right nos. 45-10480, 45~10481, and 45-12906.

Third, the claimed purposes could not be recommended because Warthen could not prove
historic use. Warthen’s claim for irrigation from storage is apparently in reference to a pond that
is located on his property. However, the pond does not appear in 1968 aerial photography; thus,
irrigation from storégs was not recommended. The claimed use for root zone storage during the
winter months was not recommended because Warthen could not prove historic practice. While
the irrigation component of the claim is a valid use, the claimed source, priority date, and the
point of diversion could not be recommended; therefore, the entire claim was recommended
disallowed.

V. CONCLUSION

The Department’s recommendations for water right nos. 45-10480, 45-10481, 45-10502,
45-12906, and 45-13669 are based on historical evidence of beneficial use and reasonable
conclusions. Therefore, the Department respectfully requests that these water rights, as
described in the Director’s Repott, be recommended to the Snake River Basin Adjndication

District Court for partial decree.

Submitted this day of February, 2006

Kélly K. Ciristensen
Senior Water Resources Agent
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Map Depicting Warthen/Smyer Places of Use and Points of Diversion

T.128. RI5E. Seel$b 1968 aerial photo
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R. L. Wood, et al

j .
Plaintiffs } \f}
) W
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Wm. Stokes, et al ) p i
Defendants, ) A :

This cause naving been heretofore trled by the Court with-
out a jury and the Oourt having made itz findings and conclusions
of law,

1t is now ordered adjudged and decreed that the following

DETSONS pai:ties to thig setion ars entitled to divert from March
Greek and its tributary streams situate in Cassia County, Idaho, the
amount of weter heveinafter in&icé‘aed, the smount of eachyeriy fo
date from the times hereinafter stat:ed and set apposite his or thsir
name, bto-wit: _

s A% (Z5F Hardy Sesrs ons handred (100) inches from Land @reek tribu-
tary to Marsh CGreek March 1st. 1875,

:-V_Sears, Thirty inches from Rose Cresk

-k'Mareh ls%. 1875 R

2 4‘5’ 025@ M. A. Harroun Seventy inches {70} from Fowsll Oresk Tribu-
tary to Marsh Cree}., March 3lst. 1876. ]

4% 0261 sosizh Bridger Fiftﬁ inches (50) from Marsh Cresk March

%lst. 188Z2.

# 45 626‘1 Jokn Rridger Sixty :LHGhGS from Marsh Oreesk November 30, 1B7%.

v -4-5 6Z63 7. W. Lamorsaux Sixty inches from Harsh Creek April 16th
1881.

Lb/é-g (3264. J. W. Tamoreanz, Simty (60) inches from Marsh Oreek July 2lst
1884. | |

5 0%

5 4 5 7. W. Lemoreaux Four hundred and eighty (480) inches from

- .
Marsh Creek from Jarmary ist. fo Joly of each year when not im use by
prior apprcpriatcrs.

7 4_:.—- @266 T. A. Starrh, Sixty inches from Land treek Tributary to
Marsh Greek June 15, 1875 ';A!'i-'-s"---'f-ﬁf#"jg %" /

/' 45 6A67s. R g’@ n Fifty inches from Marsh ¢

ok June Eth, 1875.7 q%
Pooah
- . 'T B

7 45 @2683. R ;ﬁnn one hundred and thlrty threéjﬁvna 1/5 fnaﬁes fzjom

Marsh Creek May 50, 1879. 57935 {
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27. _

45 9%y B, ¥. Mshoney, Forty inches (40) of the waters of
Howell Creel, a tributary.of Marsh Greek, from the 3lst. day of ¥ay
1881,

28.

AL O2R% Margaret A. Mahonég Pwenty five (25} inches of the Waters
of Howell Credt, = tributary of Marsh Greek, from the lst. day of
May 1884,

29.

A5 FrEp B, F. Mehoney twelve (12) inches of The waters of Howell
wosFee 3599 o
Créek, a tributary of Marsh Cresk, from the 5lst. day of iMarch, 1881,

‘ B30,

4% OO pora 4, Quinn, twenty five {25} inches of the waters of How-

all Creek, a tpibutary of Marsh Creek, from the 1st. day of March 188E.
51,

4’5 0234 George Giles, and Andrew Park, as Admini strator of the esiate
of Jonn Fark, deccased, (240) Two hundred Forty inches from Clevelmd
Lzke, from the 3lst. day of Vareh 1888, and George Giles o have
Seventy Fivé‘“‘l"(%}J_lgg]gvg;s%_gﬁ said Wé?‘??h and the said Andrew Park, =s

ks 24

the Administrator of the Estate of the John Park, deceased, %o have

- gne hundred | and f£ity inches, (150) thereof at the poiny of diversioen
from Marsh Gresk, when said Giles shall have turned in Bighty (80} in-
ches intb said Credr from said Leke, and said Park shall have Harned
in one hundred Sizty (160) inches imto seid Credc from said lake; saild
two hundrsd and forty (240) inches of water to be measured at the point
where it enters sai@ Marsh Creek, under a foZ inch pressure, snd
at the head of said ditches when taken mpon said deseribed land as the
same are described‘ in +the Findings herelin.

: ’ %2.

45— 6295 Thomas Walton twenty ?20) sinehes of the waters of Howell

Gree, & tributary of Marsh Greek, from the 3lst. dey o f March 1883.

Sha

45 $20945

Thomes B. Harper, Fifty inches of the wa

[Fhcins]

¥ " Laj;}vd Creé

& tributary of Marsh Creek, from the 31st, dayofl Maﬂp_h 1877
Ui g
35, 8CA]
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Wood, et al
FPlaintiffs

e

Wm, S3tokes, et al
Defendants,

e et e e et et
N

Phis cause having been uereuofore urled by the Court with-
ont a jury and the Court having made 118 findings and conclusions
of law,

It iz now ordered adjndged and deoreed that the following
persons parties to this sction are entitled to divert from March
Ureek and its tributary atreams situate in Gassia County, Idaho, ‘the
smount of weter hereinafter indicated, the amount of eachrarty to
date from the time hereinafter stated and set appesite hig or their
nams, bo-wit:

£ Hardy Sears one hundred (100) inches from Land Creek triba~

ary %o Marsh Creek March lst, 1875.
45_ u’m _Hs_urd;,nrsnars Thirty inches from Rose Creek

rsh L reel. ]ﬂarch 1st. 1875.

2 4_5 Ggg@ M. A. Harroun Seventy inches {70) from Howell Creek Tribu-
tary to Marsb‘CreeL, March 3lst. 1876. )
g 4% 0261 sosizh Bridger Fif‘bj inches {50) from Marsh {reek March
Blst. 1882,
#ﬂ-iigi‘£32£;21 John Bridger Sixty inchss from Marsh Creek Fovember 30, 1879.
\;'/455 HI6R I, %, Lamoreans Sixty‘inches from Marsh Creek April 16th
1881,
s 45 6)264- J. W. Lamoreanz, Sizty (60) inches from Marsh Creek July 2lst
l884.
\"’_45-" 065 J. W. Lemoreaunr Four hundred and eighty [(480) inches from
Marsh Creek from Jamary lst. to July of ecach year when not in use by
pricr appropriators.

o » . . - . s .
i 4.5: :b'.?.Gé 7, &. Starrh, Sixty inches from land OCreek PTributary 4o

Marsh Creek June 15, 1875. o "M;d f %" _

7 45 6a67s. R goin n Pifty inches from Marsh Czfex Junme 5th, 1875.% o
R 'L o

7 45 ﬂﬁﬁan_ 7. fﬁlln one hundred and thirty threé;@vnd 1/5 %n@?es f_/om .

Marsh Creek May 50, 1879. 57995' - |
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Marsh Creek from the 3ist. day of Merch, 1878,

_— e T e om0

N 19,

&L IR ‘Mary R. Nortom one bundred (100} inches of the waters of
Marsh Oredc from the 30th day of April 1874. Trans F628
20,
AR 0287 p, 1. Stark one hundred (100) inches of the waters of
Land ureelL, a trlbuuary of Marsh Ore{e}& from the 1st. day of Mareh

g i { }fh ot ke 1‘2[ o B ?Hf C : t b
5, and thir 30 nehes of ‘Ghe wa ers o Hose rees: & ri -
P ar s ity 180)"inches of : [Rose Oreek, o

0 inches 01’

e

tary of Marsh. 8resk, from lst. dgy of Mar__c:@ 187"1

;o5 = o
the waters of Marsh Oredt from the lst___day of Appil 18!

21, /3 BE
TFrow 3 c .'d‘?z}/
A5 07284 William 3pkes 134 inches of the waters of Howell Creek, a’f“q A
tribuﬁary of Mareh Creek, from the lgu. day of ﬁpl il 1875, and twen—

"G‘S‘f?y ?BO) inches of the waters of Spring‘m‘creak f a tT':Lbutary of Marsh

creex, from the 3lst. day of August 1874 ana nuﬁety five (95)

o R NPT

-oé’i?lnohes of the waters of HRose Creek, a tributary of Harsh Creek, from

S
the ish. day of Arril 18’76 and 2¢ :tnches of water ‘”rom Sorings, Gri-

oS19 e

utary of Marsh Gresek, : from the lst., day of

#
April 1876, 751

N
2E. ' \ B

=

Wiliiam Stokes for the heirs of George Stokes, Pifteem
inches of the waters of Howell Oreek, a tribubary of Marsh Creek, fram
the lst. day of April 1878,

25, — W,ﬁ—‘
A5 OV e

B R
: E. J. Stokes, Bighty (80) inches of the waters of Howsell Cred:

‘;}‘3

tribvutary of Marsh Creek, from the 1si. dsy of September 1880.
24.
45 CoRey Wm. Stokes, Pobter cleims, Seventy inches of the waters of
Rose Creek, stribubary of Marsh Oreek, from the 5th day of June 1875,
20
A5 romg O M. Gray one hundred ani twenty five (125) inches of the
walers oﬁf Land Credr a tributary of Marsh Creek, from bthe 3&. day of
Hovember 1875.
26
A% {yPREy B. Willismg Forty inches of the waters o
tribubary of Marsh Oreek, from June 30th 1861,
SCANNED
BES + 5 02
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In Re SREBA

Case ¥o. 39576

IN THE RISTRICT COQURT OF THE FIFTH JUDICIAL DYSTRICT DOF THE
STATE OF IDAHG, IN AND FOR THE COUNTY OF TWIN FALLS

PARTTIAL DECREE PURSUANT TO
I.R.C.P. 84(b] FOR

Water Right 45-00517D

NAME AND ADORESS:

SOURCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION;

PURPOQEE AND
PERIOCD OF USE:

PLACE OF USE:

HELER ANDERSON
RICHARD 5 ANDERSON
BOX 114

1100 8 50 W
ALBICN, ID 83111

SPRIRG CREEK TRIBUTARY: BOWELL CREEBX

4.20 CFS

08/31/1874

T125 R25E 516 SESESW Within Cassia County
521 KESERNW

SWSENW
NESENW

QUANTITY
G.20 CF®

PERIOD QOF USE
04-0r TO 10-31

PURPOSE OF USE
Irrigation

The uge of water for irrigation under this right may begin as
early as March 18 provided other elements sf the right are not
exceeded, The upe of water before April @ under thig remark is
subordinate to all water rights having no snbordinated sarly
irrigation use and & priority date earlier than the date a
partial decree is entered for this right.

Irrigation Within Capgia County
T128 R2ZBE 816 HWNW 1.7 SWNW 28.0
NwS® 33.0 SWSW 35.0
SESW 28.0 NWSE B.3
SWEE 29.0 SESE 18.0
S?L NHWNE 40.90 NENW 310.0
NHNW 41.0 SWN® 16.0
SENW 317.0

378.0 Acres Total

USE OF THE RIGHTS LISTED BELOW IS LIMITEDR 70 THE IRRIGATION OF A
COMBINED TOTAL OF 378 ACRES IN A SINGLE IRRIGATION SEASON.
COMBINED RIGHT NOS. 45-275, 45-284B, 45-285, 45-327D, 45-5179,
45-523A, AND 45-13583

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 120 ACRES WITHIN THE
PLACE CF USE DESCRIEED ABUGVE IN A SINGLE IRRIGATION SEASCON.

OTKER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF TEE RIGETS QR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME ¥O LATER THAN THE
ENTRY OF A FINAL UNIFJED DECREER. T.0. SECTION 42-1412{6).

2005 MAY 06 PM D2:06
DISTRICT COURT - SREA
TWIN FALLS CO., IDAROC
FILED

PAGE 1

SRBA FARTIAL DECREE PURSUANT TO I1.R.T.P. 54 (b}

Water Right 25-G0517D Hay-03-2008




SREBA Partial Pecree Pursuant to I.R.C.P, 54(b) [continued}

RULE 54 (b} CERTIFICATE

With respect to the issues determined by the abave judgment or order, it is hereby CERTIFIED, in accordance
with Rule 52(b}, I.R.C.P., that the court has determined that there is no just reason for delay of the &ntrcy of a
£inal judgment and that the court has and does hereby direct that the abovg judgment or order shall be a final

i
judgment wpon which execution may iseue and an appeal may be taken ag provifded by the Idaho Appellate Rules.

Snake River Rasin Adjudication

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54 {b) PAGE 2
Water Right 45-00517D May-b3-200%
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sTATE OF IDARO
BRDARTUENT OF JICT.AMATION

Gertifionts of Fater Right
Traneferred Right No. 770

THIN I8 O CERTINY Thet RICHARD FTORKY ANDFMSON of Alblon, Idsho, :
is the ownar of ond using the following weter righis in Howelil snd Svring ’ -
Groake: ' C )

.50 aubis fpot per swaond
H . with priority of Karch 1, 1881,

1.5 oubic feoet par secand MV
with prlority of April Al,'l&‘?B.

WED e\.‘\h‘ic foot per scoand ﬁithéfx.v'
priority of Auguet 51, 1874,

- Bald weter being doorved to ¥1iliawm Stokes, ot &l, by Judge O, O, Stocksleger -
“_ of the Fourth Judieiel Diatriet of ilie Stete of Idahy, in end for the County
of Gus=ia, in the ¢ape of ) E . BRI

- ﬁ--yi. WOGD. [ 3 nlo’ . \
o Fluintiff,

L B
%im’ﬂﬂ LTOKTS, et al.,
‘ _ o : Dafendents,
| ."giﬁ deqree bearing da't.o: og ii!a:ah 21, 1898, 'égq"_-‘ ;
q",’g‘ fnet by ssid dearm: ond hyzcc‘lrtumnieq of Trensfer Nos. &7 snd

, 7837 theas watare wers made sppurtensnt to the following deseribed lends,”
T to-witi : : e '

50 cuble Toot par'sseondr, e perh 1,
1881, epparfensnt to MRINELNN S, HELWE,
NERSEINWE Seotlon 18y . ‘

.50 gubis foot per seconﬂ; april 1,
1073, appurtensnt to N} KB} Bection 21y

60 ouble root, per sacand, 'Ap;r'll 1, l&vé . v
pnd .20 eubleifoot por second, Augast 5}, ‘
1874, appurtensnt to §F FW} dectlon 21,

.50 subfle faot per second, April %, 1&}755 §
sypurtensnt’ to W} wWl deation 21j :
“A11 in Tosmohip 12 South, Henga 26 East,
B.M. S A o )

i

i

A " fvot said deoree hes boesn entersd in the records of the Depsrtmen
of B xion of tho Giate of ldsho, in Volume ] of Decresm, beglnning a% .

., Pege and naid Tronafer Certificvates in Volume 2 of Transfors, on Pogos
L AT GRS, respaetively, . . ' S :
; ';‘.‘5?"%.-@@."{ e
N as!




: Thot snld Richard .;toray .&néamn uf Al don, Ifsho, hde baeoms
tho ownex of osatd w:.tmr rii,hta th“mwh purcheua. ’ - i

) - And thet now upun tha nppliunticn of Rmhmrd Htorey indersen of S
Albion, Idshos, ror the trunsfor of two ond twanty-mundredths {8.20) cubie
feat par wooond ot the watols of Howell Craak end Spring Creek, medo bafars |
‘the $tate Heolomstlon Engineer of the State of ldaho, und sald opplicetion |
heving besn granted, the risht to thae uss of two and twenty hundredthe :
{BeBO} cubla feat por seec}nd of the waters of Hawell (resk snd Spring E,remk
npan the above desoribed lends 18 hereby ebandoned &nd the pleds of uss of
snid water under such right hersby confirmed shall by this Certificete
bésoms &ppusrtensnt for iwigatim snd domentis purposes 1a described an
© follows, bo-witi . ‘ ‘

NESEWSNES m:ﬁngv, NE};&E;&%}& Beatfon
16} ey, bﬁyé KE} Seotion 2, Township
1z gouth, fjango E5 Wast, B.M.

) That seid weter {a to ha limitad g% uny given time to sn smount

e amally hesded snd beneficially:ussd for auth purpbooes, snd shell Aot
,smaad the following emount,’ to-wjt. . ) ‘

&0 cubiq faut per maonﬂ ‘

‘with priorhy of dareh 1, 1s8l,

1.8 nubl.e feet por secand
T.owith ;n"lmrity of April 1, 1878,

+20 suble rc:a'y par socond with
priorlty at Ist'."ma?. 01, 1874,

That the right to the use of tha weter nforeseid, humhy mnfimd, :
" is rentricted fo the lands or plroe of ua« last uba’m dnncribeud, un providod
by tha lsws of the 8tete ctf Iaahu. ‘ e

N RITNESS WHKRE UREOF, I heva hareunto et my mmﬁ tnd caumd tha s
afﬂc 141 seel of the Depertmuent of ﬁenlesmancm of the State of Idgha to be
hareumu effixed at Isoisa, I&aho, $his 4tk day of An&;uat. 3.951. e SO
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'3TATEOF IDAHO

DEPARTHENT OF RECLAMATION

CERTIFICATE F DECREED WATER RIGHT
TRANSFERRED ‘RIGHT ¥O. 102% o

THI3 18 70 CERTIFY, That Richard Storey Anderson of Box 126,
Llbion, Tdaho, is the owner of mnd using a cerdain water right of 1.7
oubic feet per ‘second, bearing date of priority as follows:
tugust 3L, 187h for 0.2 cublce fest par seoond of the waters of Spring
Oreek; Aoril 1, 1873, for 1.5 cubic fest per second of the wabers of
Howell Creek, County of Uassim, State of Idaho, decreed to William Stokes
by decres of Judge £. O, Stockslager of the Lth Judielsl District of the
State of Idaho, in and for the County of Cassia, in ths omese of

R, L W0D, et al
' Plaintiffs
VB,
'WILLIAM‘S’I‘OKES, at al
| Defendants

seld decree bearing date of Farch 21, '10892,and being apb‘urtanant to tha
following described lands, to-wlt: - ’

WA, NDQNY, NERSBANVE,
Section 15§ NWiNEZ, Nwg, . )
Ssectlon 21, Townghip 12 South,
Range 25 E.B.H., (by Transfer.
Noe ?75)

That said decres hag besn sntered in tha records of the De~
partment of Reclamation of the. State of Idaho in Voluma 1 of Dacrees at
Pape 607 thereof} S :

That s=id Eiohéz_'d S‘bérey inderson has become the owner of szald
watar right by purchase; ‘

And thab now; upon the application of Richard Storey Andersom,
for the transfer of 1,7 oubic feet per second of the waters of Howell and”.
Spring Creeks, made before the State Reclamation Enginesr of the State af
Iasho, and said application having been granted, the right to the use of
1,7 oubic feet per second of the waters of Howsll and Spring Creeks upon
the above desoribded:land is hereby abandoned, and the land urder such
right and to which the water right HERIBY CONFIRMED, shell bacome appur—
temant by this Certificate for irrigatiocn purposes, is desoribed as follows,
Loewits S . :
SwWhtWE, SWhSBg, WhSW, SE4SWL,
Seation 16} - o ‘
TWh, NWANE%, Section 21, Townw
ghip 12 Soith, Range 25 E.B.M,,




That the said wabter is to be limited at any given tims to
an amount actkally needed and benaficially ussed for such purposa » and
shall not exceed the following amount, towyit:

0,2 .cublc fest per second.
of thae waters of S3pring Creek,
with priority of August 31, 1B7hg

1.5 cubic fest per seoend ci‘ the
waterg of Howsll Oresk
priority of April 1, lé?S;

That the weber right hereby transferved hes haretofore baen
conducted from seld stréams to the first sbove desaribed landa through
privete ditoh with pointg of diverdion in the SEINWE, Secbion 15;
NEYSWE:, SERNWE, NE%NW;, Seotion 21, Towmship 12 South, Renge 25 E.B.M.,

That the water right heraby tran.sfarred will hereafter be -
sonducted to the lmst alove desoribed lands through private diteh with
points of diversion in the SEISWE, Section 156; WBISWE, SEANWE, NRINWL,
of Section 71, all in Townghip 12 South, Renge 25 E, B, M., _

That the right te the use of the waters aforessid, s bereby
confirmed, 1s restrioted o the lands last ahove described, as. provided
by the laws of the State of Idaho.

IN WITNESS. WHEREOF, I have hersunto set my hand and ceugsd the

officinl sezl of the Departmsnt of Reolamation of the State of Idaho to bLe
hersunto affixed st Boles, Iasaho, this 25th day of May, 196,

s/ AT, TAPTAN

‘TARL E. TAPPAN
' State Reclamation Enginseer
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From Licensing Examination for Water
Right No. 45-7366 -

E. BARRATIVE/REMARKS/COMMENTS

Th f hiAfr mes from f ifferen rees. The fir rce is g well (P/D

it 45- i in th 1/4 - NE 1/4 - SW_1/4 of section 16 - township 128 -

_range 25E. \ The secand source is groundwater collected hy an underground perforated
e 1

pipaline (P/D for permit 45-07538) which runs paraflel to sguthern border of the SE 1/4 - NE ]

1/4 - 8W 1/4 of section 16 - township 1235 - rangs 25E. \Fhe third source is a waste water

right {adiudication claim A45-10502) that catches water from_a drainage ditch that is
diverted at the SE 1/4 - NE 1/4 - SW 1/4 of section 18 - township 128 - range 2

fin r f rom Howel! Creek judicati lai - 27E} fram 1w

1/4 - SW 1/4 of ion 16 - township 125 - range 2 h nd Howell
of diversion is located in the SE 1/4 - SE 1/4 - NW 1/4 - of section 16 - tawnship 125 -
range 25€,
r_fr it of r r in & com inch mainlin em_th
mainline begins at the main pond located in the SE 1/4 - NE 1/4 - SW 1/4 of section 16 -
wnship 125 - ran E. Fromth he mainline travel n rgximaiel
f a mile and then turns west 1 f ile an ravel north f & mile wher
i roxi 16 of a mile from the end th inkin r that travels w
for f a mile and then tyrns n mile where it en There are four lin
handlin i Ve an aver f 20 he ¢ line, The pr re_for this mainlin
[ ielv on th itferential from th fih he lower ion. Th
m i not pr riz n m r external means.
The water f h Hl {permit # 45-07 i m f the weli 25 H
nd is dischar in 4 in ipeli ravels north roxi
here jt_inter with th inch mainfine. The groundwater from th for
rmit # 45-07 is coll in ipe and then the perfor ipe travets thr
ngd an it water from th 1) il th infine . Thew water
ion claim A45-1 2} enters th ng from a drain iteh | h
f th nd. Th well_Creek water {adjudication claim A45- is div from
Howell Creek and fravel north whera it enter mall gollegtion pond an ravel
royugh th rfor i h h th infine. Th W
reek_water can al iverted through n int of diversion after it crosse
Highwy: ng f n open ditch to fi irri h T rfields, T
i i}
D

SR 1998

Draiﬁage Diteh
ala Spring
Creek

RE perfarﬂtec/
pipe
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0B/24/2004

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY

FRIORITY DATE:

POINT OF
DIVERSTION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

45-12506

NORMAIN L SMYER
T6 5 HWY 77
DECLO ID 83323

DELORES J SMYER
76 5 HWY 77
DECLO ID 83323

SPRING CREREK TRIBUTARY: HOWELL CREEK
UNNAMED STRERM TRIBUTARY: SUMMIT CREEK
0.140 CFS
03/18/1910

T12S R25E S16 NESESW Within CASSIA County
Ti28 R25E S16 SWNWSE Within CASSIA County

PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 04/01 10/31 0.1240 CFS
The use of water for irrigation under this right may begin as early as

March 15 provided other elements of the right are not exceeded. The use

of water before April 1 under this remark is subordinate to all water rights
having no subordinated early irrigation use and a priority date earlier than
the date a partial decree is entered for this right.

TRRIGATION Within CASEIA County

T125 RZ5E 516 NWSE 4.6

4.6 ACRES TOTAL

OTHER PROVISIONS NECESSZRY FOR DEFINITION CR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use

Director’s Report

Page 2419
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AFFIDAVIT

STATE OF IDAHO )
) ss.
County of Minidoka. )

ALBERT B. WARTHEN, being first duly sworn, on oath,
deposes and says:

That he makes this Affidavit basged upon his personal
knowledge or all facts set forth herein and that he chserved the
work and labor performed in connection with water from Howell
Creek in Cassia County, Idaho, as follows:

1. That during the water years of 1873 and 1974 Read
Shaw, Kate Bridger and Earl Warthen, constructed a channel from
excess flood waters coming into the Southwest Corner of what is
at this date real property owned by Kevin Smyer in the NEY of
Section 16, Township 12 South, Range 25 East, Boise Meridian,
Cassia County, Idahoc.

2. That during said water years referred to above, the
above named parties used such water for irrigation purposes which
was diverted in the channel constructed and maintained by them.

3. That after the two (2) years referred to in
paragraph 1 above there was not sufficient water to use the

channel so constructed.

éaéiéhbéjyﬂga é?/éZ;MKZé&yaﬂ

Albert B. Warthen

SUBSCREBED, AND SWORN to before me this [lth  gday of

July, 2005. .
£ oTARY N Y —
§ WO ‘i % S pried
SEAL : i —~c" iz Notary.bublid for jldaho
z puat\© & ReSLdlng at Rupert, Idaho
AN ue Py My Commission Explres://jif.ﬁsz
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% . (AT PomEaT T T OO At - e e
1BE3E LERD_TITLE BURLEY =+ 128870446054 MO BES
MO, B35 P54
- THis BLANK FUBNISHED 57 ggggy;CQQ%TY.AEETRAEﬂ“CQMPAHY P, [

2521 V. +RRANTY DEED

AL, A STNGLE WOMAN

SOLOSABAL aka JOY SULOZAE
A O\I - ALY UNT!T\WD:.D

For Value Received JOY R.
WOMAN, DAUN AS o

ARD DOTORES KITMARTI M, A SINGLT D
INTEREST
the: gran.or $. do heréby gram Bargain; s@ll.and tonvey unts
WORMAN L. SMYER AND DELORES J. SMYER, HUSBAND AND WIFE
Rt 1, Box 2 - Declo, ™daho 83323

hé grantess, thefollowingdegerBias
FOWNSHIP 12 SOULE:
Bection 15- Fa

Beginninq &
Thence Sou

m15~pectmon 115& fel the TN o Tk
A E. OF IDREHD.
£ and subsedunht yedrs.

retorde Tebruary 6, 1089 as
¢o1¢= of LQ:SJ° Lounty, Idaho -

SUBJSECT TO: T 1%
=l.ine RIght- of
jent Nd. .7?017;-

| ANDANY WATER RIGHTS

b9
_:-Hy &ppe&md

solosib;l
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P G52 L

SEDEY BASEIA GOUNTY ABSTRACT COMPANY

WARRANTY DEED

CLIVER GEORGE ANDERSON and JANICE 4. ANDERSON,
husband and wife

118761

For Value Received

the gramor $, oo hereby grant, barga‘m. sell and convey Lnio
PAUL SCLOSABAL znd JOY SOLOSABAL, husband and wife; and,

FERGUS XILMARTIN and DELORES KILMARTIN, husband and wife
1219 Cenant Avenue Burley, Idaho 53318 and 1500 Bennett 2vanue
he grantee s. 1ho following described promises, Fo-witt Burley, Idaho £§3318

i TOWNEEIP 12 SOUTH, RANGE 25 ERST, BQISE MERIDIARN
Section 16: Part of the NW¥SEL, described as Folleows: !

2eginning &%t the mid-section corasr of said Section 16;
Thence Scuth 0°21730" East EBE.9 feet to & point on the

South right—of-way of Highway 77, which shall be the

Thence along said right-of-way South 43°51'30" East
556.2 feet te a poini:
Thence South 0°51'30" East 5¢3.1 feet tc 2 point;

Thence Sounth
Thence North

i

|

!

!

l! True Foint of Beginning:
|

!

|
l

B5°38'56" West 402.79 feet o a point;

pezlrzo"

Hast

16l0.%8

feet along the

Forth-South mid-section line to

the True Point

ALL IN CASSIA COUNTY, STATE OF IDRHOD.

TOCETEER WITH 2ll water righ<ts.

TO HAVE AND TO'HOLD the sald Premises with their gopunenances unto the sald Gramtass

their heirs and assigns forever. And the said Grartors 46 hereby covénant 1o
and with the said Grantees . that they are he owner g in fee sifple of said premises: ihat
said premises are free from all incumbrances gxcepl .as above descriied, ahd that ¢ hey will
warrant and defend the same from all iawful claime whatsoaver,

Dated:  July 17, 1379
S;zﬁkﬁcét16;2 i At

JANICE A. ANDERSON

OLIVER GEOEGE

| STATE OF DAHD SOUNTY OF GASSIA POR’ RECGRADING ONLY:

CGn e —day of JULY . 18 79 mefore ma,

L holaly puslic Insndor eoid Srare, cersonally aproared

| ‘OLTVER GEORGE ANDERSON and JANICE .
IZNDEREGN, hugband and wife,

Khiivn fo mE 18 he he prsan Swhose named 2T gsubssrived 1o 1he
Wikl nstramgpl, and s

ok rowiedgedis me etk foy exscted he same,




L THE BLANK FURMIGHES Dy TABSIA TOLHTY AREYRALYT COMPANY

WARBANTY DEED

i For Value Received DNULORES KIL ]V'ARTIN PERSONAL REPRESENTATIVE OF THE
ESTATE OF FERGUZ WILMARTIN

the gramior de S hereby grant, bargain, sell and convey unto
BOLORES KILMARTIN, A& SINGLE WOMAN
1600 Bennetr Ave., Burley, [D 383318

e graniee | the following dsscr.rbad pramizes. ig-wit

TOWNSEIP 12 SOUTH, RANGE 25 CAST, BOTSD MERIDIAN
Gection 1&: FPart of the NWESE%, described as follows:

Beginning at *—ge mid-~gectiop corner of said Section 16;
Thence South [21V36% Zaet 88,5 £éet to a point on the
Socuth right-of-way of Highway 77, which shall bs the
True Point ef Beginning:

Thence along said right-of-way South 45°51°30% East
5552 fept, tg & point;
Thence South O 21‘30" past 22,1 feet to 2 point;
Thence South 85 38'56Y MWest 402.79 feet to a point;
Thence. Nerth ko) 21‘30" West. 10310.% feet along the
] th mid-section' iine to the Trus Point

ALL T CASSIE CAUNTY, STATE OF IDAHO,

eed executed pursuant Lo Letters Testamentary recorded Jume 1, 1894
rument No. 251178 on Film Ne. 256, records of Cassiz County, ID

a5 1L Al 5T 232520

aid Granior
'Wner infae's nfsaid pramlsas‘ that
candthet she - will

Dated: AUQUST 16, 18584

Polores Kilmar-tx:, , Personal Rnpresentatnle

STATE OF IDAMC )
58

)
_COUNTY OF CASSIA )

ZHeTy 1994, befoxe Ny The undersigned, § Newary Public in snd

rérz ‘gald Stac g:son_j_ p ap-.aarea DSlaried K:L STCim, kubwn to'me te be the perzon

i *.:hc.,e nime i@ wchrlbed to tha within :Lrs:l‘umerrt 2= Personal Representative of the

i

v EE rush Personal Representanive.

Iiotary Public ..c{:‘ I..‘.‘.‘:._

Residing at: Boriey, Idsahn
Commigsdon Expires: &/2/00

E..t::.:e of Ferpus Kilmervin, deceased, and ﬂc»cnonlfed* d te me /a\. she ex acuw:ecl the zame




