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L INTRODUCTION

In accordance with Idaho Code § 42-1412(4), Administrative Order 1, and Special Master
Dolan’s January 3, 2006 Order Requesting Preparation of Rule 706 Report, the Director of the
Idaho Department of Water Resources (“IDWR” or “Department™) submits this Supplemental
Director’s Report (“Report”) regarding subcase numbers 45-10480, 45-10481, 45-10502, 45-
12906, and 45-13669; setting forth the bases for the Depaﬁment’s recommendations for those
water rights. The Report was prepared under the supervision of Karl J. Dreher, Director, and
Donald V. Shaff, Adjudication Bureau Chief.

The following Department employee has knowledge of the information contained in the
Report: Kelly K. Christensen, Senior Water Resource Agent, Southern Region Office in Twin

Falls (“Agent Christensen™).

II. SUMMARY OF THE ISSUES

At issue are the Department’s recommendations for five beneficial use surface water
rights in Basin 45 that were ordered consolidated into one subcase by Special Master Dolan. In
its Basin 45 Director’s Report for Irrigation and Other Uses, the Department recommended the
following water rights: 45-10480 and 45-10481 in the name of Kevin Smyer (“Smyer”); 45-
10502 in the name of Earl Warthen (*Warthen™); and 45-12906 in the names of Norman and
Delores Smyer (“the Smyers”). The Department recommended as disallowed water right no. 45-
13669 in the name of Warthen. Warthen objects to each of the Department’s recommendations.

The Department will first address its recommendations for Kevin Smyer’s claims; next,
its recommendation for Norman and Delores Smyer’s claim; and, finally, its recommendations

for Earl Warth{;n’s claims.
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IIi. BACKGROUND

The recommendations at issue in this Report are located in the Albion Valley and divert
surface water from unnamed streams, springs, and Spring Creek for irrigation. Attached hereto
as Attachment A are two images depicting the area at issue. The sources are tributary to sinks,
Howell Creek, and Summit Creek, all of which are part of the Marsh Creek drainage. While the
water rights at issue in this Report were claimed as beneficial use rights, it is important to note
that rights to Marsh Creek, including its tributaries Spring Creek, Howell Creek, and Summit
Creek, were decreed in four previous adjudications: Chatburn v. Brim (Idaho Territory, Cassia
County, April 19, 1884); Vaughn v. Harroun (Idaho Territory, Cassia County, December 1,
1885); Wood v. Stokes (State of Idaho, Cassia County, March 11, 1892); and Bridger v.
Tremayne (State of Idaho, Cassia County, March 17, 1910). Therefore, the earliest priority date
the Department recommend for the beneficial use water rights at issue in this Report was March
18, 1910, one day after the Bridger v. Tremayne decree.

A subsidiary issue that has arisen is the identification of Spring Creek and its historic

channel.

1V.  DISCUSSION
A, Kevin Smyer
1. Water Right No. 45-10480
On May 9, 1989, Kevin Smyer filed a notice of claim to a beneficial use surface water
right for irrigation in the Snake River Basin Adjudication (“SRBA”), which was amended on

August 28, 2003, and later recommended as claimed by the Department. The pertinent elements

Supplemental Director’s Report Regarding SRBA Subcase
Nos. 45-10480, 45-10481, 45-10502, 45-12906, and 45-13669 P.4




of Kevin Smyer’s claim and the Department’s recommendation are depicted as follows:

Claim Recommendation

Priority March 18, 1910 Mazch 18, 1910

Source Spring Cr. trib. to Howell Cr. Spring Cr. trib. to Howell Cr.

_ Unnamed Str. trib. to Summit Cr, Unnamed Str. trib. to Summit Cr.

Quantity 1.05 cfs 1.05 efs

Point of T.128,, R.25E., Sec. 16 SWSWNE T.125., R.25E., Sec. 16 SWSWNE

Diversion T.125, R.25E,, Sec, 16 NESWNE T.12S., R.25E,, Sec. 16 NESWNE
T.12S, R25E,, Sec. 16 SESWNE T.128,, R.25E,, Sec. 16 SESWNE
T.128., R.25E., Sec. 16 NWSENE T.12S., R.25E., Sec. 16 NWSENE

Place of Use | T.125.,, R.25E,, Sec. 16 NENE (22 T.12S., R.25E., Sec. 16 NENE (22
acres), SWNE (16), SWNE (16} acres), SWNE (16), SWNE (16}
54 acres 54 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water
right no. 45-10480, stating that the “water right should not exist” because there was never a
“lawful appropriation.”

Water right no. 45-10480 was recommended as claimed for the following reasons. First,
the claimed priority date is based on historic beneficial use. Because water from the claimed
points of diversion is not always available, both sources were recommended. Historic diversions
for water right no. 45-10480 have existed and been available for use since their development in
the early 1900s. It is likely that the diversion system was historically part of the original
diversion system for water right no. 45-292. Attached hereto as Attachment B is a true and
correct copy of a page from Wood v. Stokes decreeing water right no. 45-292. As water for water
right no. 45-10480 would have been incidental to the original decreed right, and naturally
captured by the Howell Creek system, the Department recommended water right no. 45-10480

with a priority date of March 18, 1910, one day after the Bridger v. Tremayne decree.
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Second, the Department recommended the sources for water right no. 45-10480 as
claimed. Through the course of these proceedings, however, the Department’s recommendation
of which channel constitutes Spring Creek has been drawn into question. Typically, the
Department recommends sources as they are identified by the United States Geological Survey
(“USGS™). According to the USGS, there are no channels in the area that are identified as
Spring Creek. The USGS’ finding is contrary to the finding of the District Court in Wood v.
Stokes, which decreed water rights to Spring Creek. Attached hereto as Attachment C is a true
and correct copy of a page from Wood v. Stokes decreeing water right no. 45-517 to Spring
Creek. Attached hereto as Attachment D is a true and correct copy of water right no. 45-517D,
which was partially decreed by the SRBA District Court for irrigation from Spring Creek, and
represents a split of the original right decreed by Wood v. Stokes. Therefore, for purposes of
consistency in the SRBA, the Department recommended the first source for water right no. 45-
10480 as Spring Creek tributary to Howell Creek.

The historic channel of what is locally known as Spring Creek has also been drawn into
question. During the Department’s field investigation with Richard Anderson for water right no.
45-517D, Anderson identified three points of diversion from the Spring Creek channel. See
Attachment A. At Anderson’s southern point of diversion, the historic Spring Creek channel is
clearly visible and can be followed north onto the Anderson farmstead where it enters a pond just
north of the farmstead road. Id. At this point, the direction of the channel becomes unclear. /d.
A channel just to the west of the pond leads to the Warthen property and enters a pond on that
ground, which is the point of diversion Warthen claimed for Spring Creek in water right no. 45-
10502. Id. The eastern channel leads to a pond just south of Kevin Smyer’s property and is

claimed by Norman and Delores Smyer through water right no. 45-12906. Id. Based on the
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Department’s review of the area in question, it was determined that the western channel is the
historic Spring Creek channel, Whi-Ch is tributary to Howell Creek; the eastern channel is an
unnamed stream, which is tributary to Summit Creek.' Jd. Therefore, the western channel is
Spring Creek, while the eastern channel is unnamed stream.

The western channel that the Department recognized in ifs recommendation for water
right no. 45-10480 is the same channel recommended to Warthen for water right no. 45-10502
and Norman and Delores Smyer for water right no. 45-12906. That channel flows north from
Warthen’s pond, goes under Highway 77, and enters Kevin Smyer’s property in the southwest
corner. At that point, the channel flows into a ditch from which water can be spread onto the
ground around Smyer’s current place of use and to the north. Portions of the ditch are visible in
1962 and 1968 aerial photography.

The second source recommended for water right no. 45-10480, the eastern channel, is an
| unnamed stream that was also recommended by the Department for watér right no. 45-12906,
claimed by Norman and Delores Smyer. Jd. The unnamed stream flows from a small reservoir
in the SWNESE of Section 16, goes under Highway 77, through a pond on the Redman property,
and onto Kevin Smyer’s property where the first diversion from that channel can be found. The
diversion ditch then flows west to an old orchard and can irrigate ground on the south end of
Smyer’s property. Two additional points of diversion from that channel were found
approximately 1,250 feet north of the first point of diversion. Those diversions allow water to

reach the northern portion of the place of use. The ditches from this system are visible in 1962

and 1968 aerial photography.

: Summit Creek is not visible in Attachment A.
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At no time was the Department able to find that water right no. 45-10480 had been
abandoned or forfeited. Therefore, based on the above information, the Department
recommended water right no. 45-10480 as claimed by Kevin Smyer.

2. Water Right No. 45-10481

On May 9, 1989, Kevin Smyer filed a notice of claim to a beneficial use surface water
. right for irrigation in the SRBA, which was amended on August 28, 2003, and later
recommended as claimed by the Department. The pertinent elements of Kevin Smyer’s claim

and the Department’s recommendation are depicted as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring trib. to Sinks Spring trib. to Sinks
Quantity 0.14 cfs 0.14 cfs
Point of T.128,, R.25E., Sec. 16 SWNWNE T.1258., R.25E., Sec. 16 SWNWNE
Diversion
Place of Use | T.128, R.25E., Sec. 16 NWNE (6.8 T.12S., R.25E., Sec. 16 NWNE (6.8
acres) acres):
6.8 acres 6.8 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water
right no. 45-10481, stating that the “water right should not exist” because there was never a
“lawful appropriation.”

Water right no. 45-10481 was recommended as claimed for the following reasons. The
source, Spring tributary to Sinks, is located in the middle of the place of use recognized for water
right no. 45-10480. See Attachment A. During the Department’s field investigation, Agent
Christensen found a small pond at the spring location and a ditch coming off the pond that ran
north, The pond is visible in 1962 aerial photography of the area. Based on the location of the

ditch and ground contour, it was determined that 6.8 acres could be irrigated from the system.
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The spring water would have commingled with Howell Creek water when water right no. 45-292
was being used in 1881 and later. Because water right no. 45-10481 was not decreed in the
previous decrees in the Albion Valley, the Department recommended water right no. 45-10481
with a priority date of March 18, 1910, one day after the Bridger v. Tremayne decree.

At no time was the Department able to find that water right no. 45-10481 had been
abandoned or forfeited. Therefore, based on the above information, the Department
recommended water right no. 45-10481 as claimed by Kevin Smyer.

B. Norman and Delores Smyer

1. Water Right No. 45-12906

On August 17, 1999, Norman and Delores Smyer filed a notice of claim to a beneficial
use surface water right for irrigation in the SRBA, which was amended on August 7, 2003, and
later recommended by the Departrﬁent. The pertinent elements of Norman and Delores Smyer’s

amended claim and Department’s recommendation are as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring Cr. trib. to Howeli Cr. Spring Cr. trib. to Howell Cr.
Unnamed Str, trib. to Summit Cr. Unnamed Str. trib. to Summit Cr.
Quantity 0.14 cfs 0.14 cfs
Point of T.128., R.25E., Sec. 16 SESESW T.128., R.25E., Sec. 16 SESESW
Diversion
Place of Use | T.12S., R.25E., Sec. 16 NWSE (4. T.12S., R.25E., Sec. 16 NWSE (4.6
acres): : acres):
4.6 acres 4.6 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water

right no. 45-12906, stating that the “water right should not exist” because there was never a

“lawful appropriation.”
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Water right no. 45-12906 was recommended as claimed for the following reasons,

First, the claimed priority date is based on historic beneficial use. Historic diversions for water
right no. 45-12906 have existed and been available for use since their development in the early
1900s when the Smyers’ property was irrigated as part of what was originally the Anderson
farmstead. The water that has been appropriated by the Smyers is water that is available in
excess of irrigation flows from Anderson’s irrigation practices. Since the Smyers claimed
beneficial use of any water that would have been available after Anderson’s irrigation practices
were met, the Department recommend a priority date of March 18, 191 0; one day after the
Bridger v. Tremayne decree.

Second, the place of use and points of diversion for water right no. 45-12960 could be
recommended based on historic use. As previously stated, the place of use for water right no.
45-12906 was originally part of the Anderson farmstead. See Attachment A. A small reservoir is
located on the unnamed stream just south of the Smyers’ property. This channel has also been
identified as the eastern channel. Id. Overflow from the reservoir makes its way into a ditch on
the east side of the Smyers’ property and loops to the west for the irrigation of a majority of the
4.6 acres.

The second point of diversion is from the western channel that 1s locally known as Spring
Creek, located approximately 175 feet upstream from Warthen’s point of diversion for water
right no. 45-10502. Id. Agent Christensen was informed by the Smyers that, when they
purchased the property, the ditches existed, but were in sufficient disrepair that they had to be
refurbished. The Smyers’ claim was recommended based on the understanding that the place of
use was historically part of the Anderson property and constituted an extension of the Anderson

irrigation system to the south. At an unknown date the small reservoir was constructed on the
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unnamed stream and an overflow ditch was constructed to specifically apply water to the ground
now owned by the Smyers. The historical development of the ditch from the Spring Creek
source is not known.

At no time was the Department able to find that water right no. 45-12906 had been
abandoned or forfeited. Therefore, based on the above information, the Department
recommended water right no. 45-12906 as claimed by Norman and Delores Smyer,

C. Earl Warthen
1. Water Right No. 45-10502

On May 11, 1989, Warthen filed a notice of claim to a beneficial use surface water right
for irrigation and ground water recharge in the SRBA, which was amended on November 19,
1998, The pertinent elements of Warthen’s amended claim and Department’s recommendation

are as follows:

Claim Recommendation
Priority August 31, 1874 May 26, 1964
Source Spring Cr. trib. to Sinks Spring Cr. trib. to Howell Cr.
Quantity 0.40 cfsfor irrigation 0.40 cfs for irrigation
0.20 cfs for ground water recharge
Point of T.128., R.25E,, Sec. 16 SENESW T.128., R.25E,, Sec. 16 SENESW
Diversion
Place of Use | T.12S,, R.25E,, Sec. |6 NENW (40 T.12S., R.25E,, Sec. 16 NENW (37
acres), NWNW (20), SENW (19), acres), NWNW (15), SENW (16), i
NESW (20 irrig./20 gw. rchrg.): NESW (18):
09 acres 86 acres

On January 3, 2005, Warthen filed an objection fo the Department’s recommendation,
asserting that his claimed priority of August 31, 1874 was correct. Warthen further noted in Part
E of his objection that “Water from Spring Creek and co-mingled wastewater from adjacent

property has always been diverted in connection with adjacent property’s water rights,”
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Warthen’s claimed priority, August 31, 1874, for water right no. 45-10502, a beneficial
use water right, may be based on water right no. 45-517, a right decreed by the District Court in
Wood v. Stokes. See Attachment C. On August 4, 1951, transfer no. 775 moved 0.20 cfs of
water right no. 45-517 onto Warthen’s property in the NW quarter of Section 16. A true and
correct copy of transfer no. 775 is attached hereto as Attachment E. Transfer no. 775 did nof,
however, include the twenty acres in the NESW of Section 16. On May 25, 1964, transfer no.
1029 moved the water off Warthen’s property and back onto property owned by Richard
Anderson. A true and correct copy of transfer no. 1029 is attached hereto as Attachment F.
Water right no. 45-517 was never appurtenant to the twenty acres owned by Warthen in the
NESW of Section 16,

Because Warthen claimed a beneficial use water right from Spring Creek, a previously
decreed source, the Department could not recommend a priority date that was earlier in time than
the last of the four decrees in the Albion Valley, Bridger v. Tremayne (March 17, 1910).
Therefore, Warthen’s claimed priority date of August 31, 1874 could not be recommended.

Because Warthen claimed the ground east of Highway 77, located in the NE quarter and
the eastern half of the NESW of Section 16 in one claim, the Department could not recommend a
priority date that was earlier in time than the last day the portion of water right no, 45-517 was
on Warthen’s property, May 25, 1964, Therefore, the earliest date the Department could
recommend for water right no. 45-10502 was the first day after transfer no. 1029 moved the

water off Warthen’s property, May 26, 1964.% The recommendation for water right no. 45-

2 1f Warthen were to file a separate claim listing the place of use as the NESW of Section 16, the Department could
recommended the claim with a March 18, 1910 priority. The Department would then remove the NESW of Section
16 as a place of use for water right no. 45-10502,
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10502 is also based on the assumption that water from Spring Creek is still used on the property
when there is water in the channel in excess of all other valid rights with an earlier priority date.

Warthen’s objection to the Department’s recomménda‘cion for water right no. 45-10502
also addresses whether the water that is delivered to the property is from Spring Creek, or is
Spring Creek water that is commingled with waste water. As stated above in the discussion
regarding water right no. 45-10480, and as also depicted in Attachment A, Warthen diverts water
from the western channel, which is the historic Spring Creek channel. Any waste water that
enters the western channel prior to Warthen’s property is considered water of that channel.
Because the western channel is Spring Creek, the Department recommended Spring Creek water,
not waste water.

2. Water Right No. 45-13669

On March 2, 2004, Warthen filed a notice of claim to a beneficial use surface water right
for irrigation, irrigation storage, and root zone storage in the SRBA. In remarks, Warthen stated
that the Was;[e water being claimed is from water right nos. 45-284B, 45-285, 45-327D, and 45-
517D, currently owned by Richard Anderson.” Warthen stated that the diversion system
consisted of a pond, open ditches, and tile drains. Remarks further described the distribution
system as water stored in a pond and distributed via ditches, tile drains, and a pressurized
irrigation system.

Warthen’s claim for water right no. 45-13669 was recommended disallowed by the

Department for failure to show a lawful appropriation. The pertinent elements of Warthen’s

3 These water rights, respectively, represent splits of water rights decreed by the District Court in Wood v. Stokes as
follows: 134 inches (2.68 cfs) from Howell Creek, priority April 1, 1875; 15 inches (0.30 ¢fs) from Howell Creek,
priority April 1, 1878; 150 inches (3.00 cfs) from Howell Creek, priority March 1, 1881; and 20 inches (0.40 cfs)
from Spring Creek, priority August 31, 1874,
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claim and Department’s recommendation are as follows:

Llaim Recommendation
Priority August 13, 1874 Disallowed
Source Waste water trib. to Howell Cr. Disallowed

Quantity 0.40 cfsfor irrigation/irrigation from Disallowed
storage/root zone storage

Point of T.125,, R.25E,, Sec. 16 SENESW Disallowed
Diversion
Place of Use | T.12S,, R.25E., Sec. 16 NENW {40 Disallowed
acres), NWNW (20), SENW (19)
NESW (20):

99 acres

On January 20, 2006, Warthen filed a Standard Form 4 to amend his claim to water right
no. 45-13669. As of the date of the filing of this Report, the Court has not ruled on Warthen’s
motion to amend. Therefore, for purposes of this Report, the Department will only address its
original recommendation and Warthen’s objection thereto.

Warthen’s claim was recommended disallowed for several reasons. First, the claimed
priority date could not be recognized because Warthen could not prove that the claimed delivery
system historically existed. The claimed delivery system was previously identified during the
licensing examinations for water right nos. 45-7366 and/or 45-7538 (45-7538 is not a part of the
‘adjudication process). The licensing examination for water right no. 45-7538 described the
source as a buried perforated pipeline running east to the pond and eventually to a pipeline going
to the ground north and east of Highway 77. A true and correct copy of the pertinent page from
the licensing examination for water right no. 45-7538 is attached hereto as Attachment G.

Second, the Department could not recognize the claimed source. Although much of the
claimed water likely originates from one or more sources related to Richard Anderson’s

irrigation practices, Warthen’s claim incorrectly identified the source as waste water. The source
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should instead be identified as Spring Creek, as it is the same channel that delivers water to
points of diversion for water right nos. 45-10480, 45-10481, and 45-12906.

Third, the claimed purposes could not be recommended because Warthen could not prove
historic use. Warthen’s claim for irrigation from storage is apparently in reference to a pond that
is located on his property. However, the pond does not appear in 1968 aerial photography; thus,
irrigation from storége was not recommended. The claimed use for root zone storage during the
winter months was not recommended because Warthen could not prove historic practice. While
the irrigation component of the claim is a valid use, the claimed source, priority date, and the
point of diversion could not be recommended; therefore, the entire claim was recommended
disallowed.

V. CONCLUSION

The Department’s recommendations for water right nos, 45-10480, 45-10481, 45-10502,
45-12906, and 45-13669 are based on historical evidence of beneficial use and reasonable
conclusions. Therefore, the Department respectfully requests that these water rights, as
described in the Director’s Report, be recommended to the Snake River Basin Adjudication

District Court for partial decree.

Submitted this day of February, 2006

Kelly K. Christensen
Senior Water Resources Agent
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United States Department of Justice
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)? "R. L. Wood, et al ) i
Pl Plaintiffs ) '
) Yo
vs ) &
) A
Wm. Stokes, et al RS i
Defendants, ;AT ¢

This cause having been heretafore trlried by the Court with-
out a jury snd the Court having made its findinge and conclusions
of law,

T% ig now ordered adjudged snd decreed that the following
jelchasieRsts) pai"sies to this action are en¥itled to divert from March
Oreek and its tributary stresms situate in Cassia County, Tdaho, the
amount of water hereinafter indicated, the amount of eachparity t'o
date from the time hereinafter stat/ed and set apposite his or thelr
name, be-wit:

;A% {vZRM Hardy Sears one hundred (100) inches from Land Creek tribu-
fary to Marsh COreek March lst. 1875.
45— fﬁﬁﬁi” _ Hax&y‘Searg, Thirty inches from Rose C:z-ee]i

ek Marth lst. 1875.

2 4_5 G%Q M. 4. Harreun Seventy inches (70) from Howell Creek Tribu-
tary to Marsh Lreek, March Blst. 1876.
7 45 0261 sosisn Bridger E‘iftj inches (50) from Marsh Creek March
5lst. 1882,
# 4§ 92@1 John Bridger Sixty inches from Marsh Creek November 30, 1879.
v 4-57 G263 J. W, Lamoresux 5ixdy 1nches from Marsh Creek April 156th
1881,
4 45 Qﬂ.ﬁtf.. J. . Lamoreaux, 3izty (60) inches from Marsh Cresk July 2ist
1884, | |
Jéa 0365 J. W. Lamoreaux Four hundred end eighty (480} inches from
ltarsh Creek. from Jarmary 1st. to July of each yéar when not in use by
prior appropriators.

A 45; @266 P, A. Sharrh, Sixbty inches from Land GOreek Tribuiary to

1

Marsh Creek June 15, 1875, «’/l'f-r:..-.-.f‘wﬂ'jjg 4 {

7 a5 ©267s. . Uguln Pifty inches from Marsh cr‘%k June 5ta, 1876 .ﬂ,w%
, | g
45 0268,

in one hundred and thlrty shrofypra 1/5 %nd?es £om

¢ i
Mersh OreeX May 30, 1879, 31996 \
SCANNED f»‘,‘ 1

DEC 18 0l e
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27. )

45 NP9 8, 7, Mahoney, Forty inches (40) of the wabers of
Howell Greek, z tributary of Marsh Creek, from the Zlst. dsy of May
1681,

28,

A5 NEa Margarét 4. Mshoney Twembty five (25) inches of the Waters
of Howell Ored, a tributary of Marsh Ureek, from the lst. day of
May 1884,

29,

45 5—;;5;; oz B. P, Mahoney twelve {12) inches of the wabers of Howell

washcﬂﬁ- 3

L s tributary of Marsh Creek, from the 3lgt. day of March, 1881,
30,
RS Tors A. Quinm, twembty five (£5) inches of the waters of How-
ell Cresk, a tributsry of Msrah Creek, from the lst. day of March 1882,
31,
4‘5- 0294 George Giles, an® Andrew Park, as Administrator of the estate
of John Fark, deceassed, (240) Two hundred Forty inches from Clevelmd
Leke, from the 3lst. day of March 1888, arnd George Giles to have
g7 ety 11va(75) indhes of eaid weber and the guid indvew Park, ao
the Administrator of the Estate of the John Tark, deceased, to have
\ ‘one hundred . and.ﬁ flfty inches,, {150) thereof at the point of diversion
from Marsh CGreek, when said Giles shall have turned in HEighty (80) in-
ches into sald Creet from said Lake, and said Park shall have tuined
in one hunired Sixty (160) inches into said Oredr from sald ILake; said
two hurdred ang forty (240) inches of water to be msasured at the point
whers it enters said Marsh Oreck, under a foRE inch pressurs, and
at the head of said &itches when taken umpon said described land as the
Same are described. in the findings herein.
gB.
45 0295 Thomas Walbton twenty ?20) inches of the waters of Howell
Greek, a tributary of WMarsh Greek, from the Jlst. dayof March 1883.

T

45 Noas ;
Thomas %. Harper, Fifty inches of the wates

a tributary of Marsh Creek, from the 3lst. dayef Ma:sph 18’?{
3B, : SCAﬁ
DEC 1§ 2002
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:\b;gf R. L. Wood, et al

) ,
Al Plalntiffs g \\VP}
1)
vs ) 4
} g
Wm, Stokes, et sl B
Defendants, ) A

This cause having been heretofﬁre t?iéd by the Court with-
out a jury and the Court having mede its Tindings and conclusions
of law,

Tt iz now ordered sdjudged snd dscreed that the following
persons parties to this action are sntitled %o divert from March
GreeX and its tribubary stresms situate in Cassia Gounty, Idasho, the
amount of water hereinaffer indicated, the amcunt of eachmarty %o
date Trom the time hereinafter staﬁéd and set apposite his or their
name, to-wih:

w763 Hardy Sears one humdred (100} inches from Land 8reek tribu-

tary o Marsh Creek March lst. 1875,
[!32- (}15 ’ Ha,rdy‘ ‘Sears, Thirty inches from Rose Creek . fribudaryite:

o Marsh Greek March 1st. 1875. : _
2 4_5‘ QA0 M. A Harroun Seventy inches {70) from Howgll Creek Tribu-
tary to Marsh Creek,‘ March B3lst. 1876.
7 45 0261 Josian Bridger E‘iftyl inches {50) from Marsh Creek Warch
Zilst. 188z2.
# 45 0262, John Bridger Sixty imches from Marsh Creek November 3C, 1879,
\ﬁ’/4?5 6263 5. W. lamoreaux Sixbty inches from HMarsh Crsek April 16%h
1881,
4 4% OA64 J. W. Lanoreaux, Sizmty (50) inches from Mavsh Creek July 2lst
les4. |
e 45 065 J. W. Ramoreaux Four hundred and eighty (480) inches from
Margh Creek from Jamary 1st. to July of each year when not in use by
priocr appropria’cors.

L 4_45 @7.65 . A. Starrh, Sixty inches from Land Creek WYributary to

Mareh Creck Jume 16, 1876, fooder #3504y
745 &267s. k. uin Tifty indhes from Marsh Cregk June 5th, 1875, *T W
’ i o . [
; 45 @3585, R. &gﬂun one hundred and thlrty thre‘?fﬁvm 1/5 ne}fss from
)
Marsh Creek May 30, 1879. 1935
SCANNED L

DEC 14 2982 .

4




I\J’arsh Creek Trom the 31st. day of 1‘Iarcn; 18'?8.7

A5 fPZM2 Mary R. Norton one hundred (100) inches of the waters of
} - .
Marsh Crede from the 30th day of April 1874, (rans® @28
20,

4% B, T. Stark one hundred (100) inches of the waters of

Yand Creek, a tmbumr; of Marsn Oregk, from the lst. day of March
, L%?i;ﬂ e *%‘*’1;

foeh _\
75, and thirt (SO J"'/;mhes oi’ Lhe waters of "Rose Dreek 8 “Lr:r.bu—
e - OS‘L}:% * J/ * ne Walts ’

tary of Marsh Creck, from ist. dgy of March 18’?3, al}ﬁ&%O inches of
g ok
& a5 ze Waters of HMersh Creet from the _l_sﬁ_._.___day of April 1B876.
&
21l. ‘;?;m.; 45?—159
A5 0784 williem Spkes 134 inches of the waters of Howell Oreek, a’l 5
[k
tribpt’ary of Marsh Creek, from the lSu. day of gprzl 1875, and twen-

vl 20] 1nches of the waters of Spring Sreek ( a t?"lbutary of Marsh

Sosty = -
creek, from the 3lst. day of August 18%4, an& nlnety)jlve {95)

i T

S“ho‘,}”!glnches of the rJauers of Rose Oree]f _.a trlbtwary of Marsh Creek, from

the lst, dsy of Arnril 18'76 fnnd 2 11107195 o+‘ water _from. Snrlﬁgs, fri-

Mg g

-3
5 g‘%mtary of Marsh Creek, from the 15‘5. day of AT ml 18‘75 ““75'

2E. # ey
[

William 3tokes for the heirs of George Sto}:ee,; Pifteem

inches of the waters of Howell Cresgk, a tributary cof Marsh Creek, from

the lot. day of April 1878.

23 :’,ygr,

45 s
E. J. 5tokes, Righty {80) inches of the waters of Howell Cred

3

tributary of Marsh Creek, from the lst. day of Septenber 1880.
24, '

Wm. Stokes, Pobber claims, Sevenly inches of the waters of

-Rose éi-eek, atributary of Marsh Creek, from the 5th day of Juns 1875
254
i5 oo O M. Gray one hundred and twenty five (125} inehes of the
waters oﬁf Land Cre& a tridbutary of Marsh Creek, from the 3d. day of
Hoverber 1875,
26
45 7fL B, Williamd Forty inches of the

tributary of Marsh Cresk, from June 30tn 1881,
SCANNED

BEC 15 60
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2005 MAY 06 PM D2:00
DISTRICT COURT - SRBA
TWIN FALLS €O0., IDARC
FILED

IN THE DISTRICT CQURT OF THE FIFTH JURICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

PARTIAL DECREE FURSUANT TOQ
I.R.C.E. B4{b) FOR

In Re SRBA

Case No. 39576

Water Right 45-005170

HELEN ANDERSON
RICHARD & ANDERSON
BOX 114
1100 8 50 W
ALBION, ID

NAME AND ADDRESS:

§1311

SOURCE: SPRING CREEK  TRIBUTARY: HOWELL CREEK
QUANTITY : o.20 <CFS
PRICRITY DATE: 08/31/1874

POINT OF DIVERSICON: 128 R25E 516 SESESW Withim Cassia County
521 NESENW
SWEENW
NESENW

PURPOSE AND

PERIOD OF USE: PERIOD OF USE

04-01 TO 10-3%1

QUANTITY
6.20 <CFs

FURPOSE OF USE
Irrigation

The uee of water for irrigation under this right may begin asg

early &s March
exceeded., The
subordinate to
irrigation use
partial decree

18 provided other elements of the right are not
use of water before April 1 under thiz remark isg
all water rights having nc subordinated early
and a priority date earlier than the date a

is entered for this right.

PLACE QF USE: Irrigation within Cassia County
T128 R2SE 516 NWNW 1.7 SWNW 28.¢
N@S®W 32.0 SWEW 33.0
SEBW 28.0 NWSE 8.3
SWSE 2%.0 EESE 18.0
S21 NWNE 40.0 NERW 23.0
NWNW 41.0 SWNW 36.0
SENW 37.0

378.0 Acres Total

USE OF THE RIGHTS LISTED BELCW IS LIMITEDR TC THE IRRIGATION OF A
COMBINED TOTAL OF 378 ACRES IN A SINGLE IRRIGATION SEASON,
COMBINED RIGHT NOS. 45375, 45-284B, 45-285, 45-327D, 45-517Dh,
45-523A, AND 45-13589

THIS RIGHT IS LIMITED TO THE TRRIGATION OF 120 ACRES WITHIN THE
FLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEARSON,

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECRER IS SUBJECT TC SUCH GENERRL PROVISIONS
NECESSARY FOR TEE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIPYED DECREE. I.C. SECTION 42-1412(&).

PAGE 1
May-03-2005

SRBA PARTIAL DECREE PURSUANT TC I.R,C.P. 54(b)
Water Right 45-008517f




SREA Partial Decree Pursusnt to I.R.C.P., 54(b) {continued}

RULE 54 {k] CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule S54{b}, I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby dirsct that the above judgment ox order shall he a final

H
judgment upon which execution may issue and an appesl may be taken as provijied by the Idaho Appellate Rulas.

Snake River Basin Adjudication

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P, S4ib) FAGE 2
Water Right 45-08517D May-03-2008
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3 ?%M Py OF IbLANHO
st mm*mm OF HECLAMATION

ﬂqrtifiuatu of ¥ater Aighd
Transferraed Right No. 770

THIN I3 TO CHATIFY That RICHAND STONEY ARDEDION of Alblon, Idaho,. .
is the ommr af ond using she followlng watnr rights tn Howell end Spring
Groeks: .

.50 eubie foot par.ueeanﬂ ’
! ) with priority of Kereh 1, 1881,

3.5 oubic feat por sesond MV
with priority of April 1, 1878,

. £0 qusie foot per setond withﬁxﬁf"'
’ i priovity of Auguat 5L, 1874,

“paid water befng dopreed to William f toltea.- at 81, by Judge Q. U, Stoukﬂiﬂgﬁr S
of the Fouxrth Judieisl Distriat ar the Stete of I8ana, in end for tha County
af G*wsia. in the cese of : . .

ﬁ. L. WC‘QD. L1 nlo' ‘ . i_
mamurr. :

.‘ V!’

S Mml.m STOETS, ot 8l.,

L o ; . ¢ Defendents,

uuid dooree bearing dato of imrch 21, 1892. S ‘ '63‘1“

qgs . Thut by aaid deame and by cartulcusu of Transfer Nos. 477 end -
789, thense waters were msde appurtensnt to tha following dascrmud lands, -
_ ta-win . o

B0 quble foa% per aecon&, Heroh 1.
1881, eppurtensnt to NEPNWIRWE, HELNWY,
KELSEINWE Seotlion 18y

«50 cublo foot per uacond, April 1,
1878, £tppurtanant to Wi NEk Saction 81y

.60 ouble roat pm: seoond , .hril L, 1875
and B0 eub&c\ Poot pox uacond Auguat 81,
1674, npmrtenant to I BWL smuan Bla

L850 cubta z‘nm: par cmeonﬁ April %, 1&375) §o ' ’
ay;;urt.nnnnt. o wh wil aea‘.uon 28 : .

AL tn Tovnship 12 Bonth. Bnn:;u 25 Rast, .
BuMl o

‘That% sald desroe hai; haeon outorad m t'ha revords cr the Depertnen
‘af I mation of the State of Ideho, in Yolume 1 of Deorees, beglnning ay -
. PEge snd 8aid Tronsfer Jertifioetes n Vulum B of Tronsfora, on k’af;m
m M'ﬂi&, raapeetively. S .

4,31 ==




. Thot antd Alchard Stirey Anderson of Alyion, Iisho, hde Locome . -
Sho owner of suid wetor righits through purehssa, : o

- énd that new upon the appllentlon of Rieburd Storey Anderscn of
Albion, ldeho, tor the transfor of two and tmanty-hundredtha {8.20) cubia
Tdgt per mocond of the wa tors of Howsell Cresk end Spring Creak, mdo befors
‘the $tate Hoolommtion Engineex of the State of Ideho, und saild epplication
heving been grentsd, the rizht to the use of two &nd tweaby hundredths .
(B.R0) cubis feet por second of the woters of Howell Cresk snd dpring Crask
uponh, the above deseribed leunds is hareby shandonsd angd the plede of use of
said water under such right hersby confirmed ahall by this Cortificste
bocome appurtensnt for irrigstfon snd domsmtia purpesaes is deseribed ap
- follown, to-wit: : ‘ ‘ .

NEQHHRY, NEINSY, USSR Section
16§ Nwj, NW} WE: Seotion 21, Township
12 Houth, Jange 25 Hust, B.M,

Gy That said weter Ls tdt-i'!ia Mmited &t any’ given time to An Bmount
- ¢ sutuolly nesded snd benafioially used for adel purpomom, &nd phpll not
‘sxoead the followiay emunt,'to-m{;t: S ‘ ‘
#00 cubiﬁ foat per meaond

with priority of iaroh 1, 1881,

1,5 ouble feet per mecand .
- withk priority of April 1, lavs,

+80 suble foot psr socond with
priority of ﬁt&gua'b 31, 1874,

Thet tho right to the use of the wetor aforesnid, hereby vonf irmed, -
s restricted to the lands or placo of use last sbove described, oo provided
vy ks lews of $he State of ldeho, SN e o

SR IV 6 IINESS WAKREOF, I have hersunto set my hond end souced tha
» offleial seal of the Departmont of Reclemotion of the State of Ideho to be

hareunta srfired at Bolse, Idaho, this 4th doy of Augunt, 1651, .

BA Ra KULP -
Btats Regleustion Mpgineer
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STATE OF IDAKO

DEPARTMENT OF RECLAMATION

CERTIFICATE (F DECREED WATER RIGHT
TRANSFERRED ‘RIGHT NO. 1029

THIS I8 TO C¢ERTIFY, That Richard Storay Andergon of Eox 126,
Albion, Idsho, is the owner of and using 2 certain water right of 1.7
cubic feel par second, bearing date of priority aw follows:
Augush 31, 1870 for 0.2 cuble feet per second of the waters of Spring
Oreeky Jordl 1, 16875, for 1.5 cubie feet per second of the waters of
Howell Cresk, County of Cassia, State of Idaho, desreed to Willism Stckess
by decree of Judge C. O, Stockslager of the Lth Judielal District of the
State of Idahoy in snd for the County of Cassla, in the cage of

R. L. WNOD, et al
' Plaintiffs
VE.
“WILLIAM .STOF{ES, et al
befendants

sald decree bearing date of March 21, 1092,and being aﬁpurtanant to the
following deseoribed lands, toewlb:

NEANALNWS, NEGWE, NEASE4NWE,
Section 163 WWLNE%, NWi,
~Bection 21, Tmmship 12 South,
Rangs 25 H.B,M., {(by Transfer
NB- T? )

That sald decree has Yieen entered in the records of the De~
nartmant of Reclamation of the. State of Ideho in Volume ) of Decrees at
Page 607 thersof} .

That sald Richard Sti:x'ey Anderson has become the owner of =sald
water right by purchase;

And that now, upon the apolication of Richard Storey Anderson,
for the transfer of 1,7 cubic feet per gecond of the waters of Howell and
Spring Creelks, made before the State Reclamation Engineer of the 3tate of
Idaho, and gald application having been granted, the right to the use of
1,7 cubic feet per second of the waters of Howell and Spring Creeks upon
the above desoribed land is bereby abandened, and the land under such
right and to which the water right HEREBY CONPIHMED, shall hecome apour=
tenant by thim Certificate for irrigation purposes, is desoribed az follows,
tomults

SWiWg, SWESDg, WiSWy, SE4EWE,
Section 165 . .

s, NN=NE Section 21, Towne
ship 12 Sou’bh Range 25 E.B.M.,




That the said water 1s to be limlted at anmy given tima to
an smount actually needed and benaficially uasd for such purpose, and
shall not exceed the following amount, to-wits

0,2 .cuvic fest per second
of the waters of Spring Creek,
with oriority of August 31, 1B7Lj

1.5 cubio faeb per 5acond o.f.‘ the
waters of Howell QOreek
pricrity of April 1, 1575;

That the weter right hereby transferred has heretofore bessn
conducted from sald streams to the first above desoribed londe through
private ditch with peints of diversion in the SEfNWY, Ssotlon 163
VEASWS, SRINWE, NE‘}NW;, Section 21, Township 12 South, Range 25 E.B.M.,

That the water ripght hereby transfarrad will hereafter be
conducted to the last ahove demeribed lards thro grivata dgitch with
points of diversion in the SE3SWY, Section 165 WE sw;, SE&HWL NE4WE,
of Seotion 21, all in Township 12 South, Range 25 E, B,

That the right to the use of the waters aforessid, hersby
confirmed, is reatrioted to ths lands last ahove described, as provided
by the laws of the State of Idsho,

IN WITNESS WHERECF, I have horeuntor set my hand and caussd the
offlcial smeal of the Dapartmnt of Reclamation of the State of Idaho to he
kersunto affixed at Boise, Iasho, this 25th day of May, 196l,

1651 s/ TamT o TAFTAN

‘C4RL E. TAPPAN
" State Reclpmation Bngineer
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From Licensing Examination for Water
Right No. 45-7366 —

E. NARRATIVE/REMARKS/COMMENTS

i - prsi LI i 1] TCONR iversi ig ated i = .

1/4 - SW 1/4 of section 16 - sownship 128 - range 25E and the second Howell Creek point
of diversion is located in the SE 1/4 - SE 1/4 - NW 1/4 - of section 16 - township 128 -
range 25€.

Draiﬁage Ditch
aka Spring
Creek

RE perforate(/
pipe




