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L INTRODUCTION

In accordance with Idaho Code § 42-1412(4), Administrative Order 1, and Special Master
Dolan’s January 3, 2006 Order Requesting Preparation of Rule 706 Report, the Director of the
[daho Department of Water Resources (“IDWR” or “Department™) submits this Supplemental
Director’s Report (“Report™) regarding subcase numbers 45-10480, 45-10481, 45-10502, 45-
12506, and 45-13669; setting forth the bases for the Dep@fment’s recommendations for those
water rights. The Report was prepared under the supervision of Karl J. Dreher, Director, and
Donald V. Shaff, Adjudication Bureau Chief.

The following Department employee has kngwledge of the information contained in the
Report: Kelly K. Christensen, Senior Water Resource Agent, Southern Region Office in Twin

Falls (“Agent Christensen”).

II. SUMMARY OF THE ISSUES

At issue are the Department’s recommendations for five beneficial use surface water
rights in Basin 45 that were ordered consolidated into one subcase by Special Master Dolan. In
its Basin 45 Director’s Report for Irrigation and Other Uses, the Department recommended the
following water rights: 45-10480 and 45-10481 in the name of Kevin Smyer (“Smyer”); 45-
10502 in the name of Earl Warthen (“Warthen™); and 45-12906 in the names of Norman and
Delores Smyer (“the Smyers™). The Department recommended as disallowed water right no. 45-
13669 in the name of Warthen. Warthen objects to each of the Department’s recommendations.

The Department will first address its recommendations for Kevin Smyer’s claims; next,
its recommendation for Norman and Delores Smyer’s claim; and, ﬁnaﬂy, its recommendations

for Earl Warthc_en’s claims,
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HI. BACKGROUND

The recommendations at issue in this Report are located in the Albion Valley and divert
surface water from unnamed streams, springs, and Spring Creek for irrigation. Attached hereto
as Attachment A are two images depicting the area at issue. The sources are tributary to sinks,
Howell Creek, and Summit Creek, all of which are part of the Marsh Creek drainage. While the
water rights at issue in this Report were claimed as beneficial use rights, it is important to note
that rights to Marsh Creek, including its tributaries Spring Creek, Howell Creek, and Summit
Creek, were decreed in four previous adjudications: Charburn v. Brim (Idaho Territory, Cassia
County, April 19, 1884); Vaughn v. Harroun (Idaho Tetritory, Cassia County, December 1,
1885); Wood v. Stokes (State of Idaho, Cassia County, March 11, 1892); and Bridger v.
Tremayne (State of Idaho, Cassia County, March 17, 1910). Therefore, the earliest priority date
the Department recommend for the beneficial use water rights at issue in this Report was March
18, 1910, one day after the Bridger v. Tremayne decree.

A subsidiary issue that has arisen is the identification of Spring Creek and its historic

channel.

IV.  DISCUSSION
A. Kevin Smyer
1. Water Right No. 45-10480
On May 9, 1989, Kevin Smyer filed a notice of claim to a beneficial use surface water
right for irrigation in the Snake River Basin Adjudication (“SRBA”), which was amended on

August 28, 2003, and later recommended as claimed by the Department. The pertinent elements
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of Kevin Smyer’s claim and the Department’s recommendation are depicted as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring Cr. trib. to Howell Cr. Spring Cr. trib. to Howell Cr.
_ Unnamed Str., trib. to Summit Cr. Unnamed Str. trib. to Summit Cr.
Quantity 1.05 cfs : 1.05 ofs
Point of T.128,, R.25E., Sec. 16 SWSWNE T.128., R.25E,, Sec. 16 SWSWNE
Diversion T.125., R.25E,, Sec. 16 NESWNE T.128., R.25E., Sec. 16 NESWNE
T.125., R.25E,, Sec. 16 SESWNE T.12S., R.25E., Sec. 16 SESWNE
: T.125., R.25E., Sec. 16 NWSENE T.128., R25E., Sec. 16 NWSENE
Place of Use | T.125,, R.25E,, Sec. 16 NENE (22 T.128., R.25E., Sec. 16 NENE (22
acres), SWNE (16), SWNE (16): acres), SWNE (16), SWNE (16):
54 acres 54 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water
right no. 45-10480, stating that the “water right should not exist” because there was never a
“lawful appropriation.”

Water right no. 45-10480 was recommended as claimed for the following reasons, First,
the claimed priority date is based on historic beneficial use. Because water from the claimed
points of diversion is not always available, both sources were recommended. Historic diversions
for water right no. 45-10480 have existed and been available for use since their development in
the early 1900s. Itis likely that the diversion system was historically part of the original
diversion system for water right no. 45-292. Attached hereto as Attachment B is a true and
correct copy of a page from Wood v. Stokes decreeing water right no. 45-292. As water for water
right no. 45-10480 would have been incidental to the original decreed right, and naturally
captured by the Howell Creck system, the Department recommended water right no. 45-10480

with a priority date of March 18, 1910, one day after the Bridger v. Tremayne decree.
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Second, the Department recommended the sources for water right no. 45-10480 as
claimed. Through the course of these proceedings, however, the Department’s recommendation
of which channel constitutes Spring Creek has been drawn into question. Typically, the
Department recommends sources as they are identified by the United States Geological Survey
{*USGS”). According to the USGS, there are no channels in the area that are identified as
Spring Creek. The USGS’ finding is contrary to the finding of the District Court in Wood v.
Stokes, which decreed water rights to Spring Creek. Attached hereto as Attachment C is a true
and correct copy of a page from Wood v. Stokes decreeing water right no. 45-517 to Spring
Creek. Attached hereto as Attachment D is a true and correct copy of water right no. 45-517D,
which was partially decreed by the SRBA District Court for irrigation from Spring Creek, and
represents a split of the original right decreed by Wood v. Stokes. Therefore, for purposes of

consistency in the SRBA, the Department recommended the first source for water right no. 45-

10480 as Spring Creek tributary to Howell Creek.

‘The historic channel of what is locally known as Spring Creek has also been drawn into
question. During the Department’s field investigation with Richard Anderson for water right no.
45-317D, Anderson identified three points of diversion from the Spring Creek channel. See
Attachment 4. At Anderson’s southern point of diversion, the historic Spring Creek channel is
clearly visible and can be followed north onto the Anderson farmstead where it enters a pond just
north of the farmstead road. Id. At this point, the direction of the channel becomes unclear. /d.
A channel just to the west of the pond leads to the Warthen property and enters a pond on that

ground, which is the point of diversion Warthen claimed for Spring Creek in water right no. 45-

10502, Id. The eastern channel leads to a pond just south of Kevin Smyer’s property and is I

claimed by Norman and Delores Smyer through water right no. 45-12906. Id. Based on the
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Department’s review of the area in question, it was determined that the western channel is the
historic Spring Creek channel, which is tributary to Howell Creek; the eastern channel is an
unnamed stream, which is tributary to Summit Creek.! /d. Therefore, the western channel is
Spring Creek, while the eastern channel is unnamed stream.

The western channel that the Department recognized in its recommendation for water
right no. 45-10480 is the same channel recommended to Warthen for water right no. 45-10502
and Norman and Delores Smyer for water right no. 45-12906. That channel flows north from
Warthen’s pond, goes under Highway 77, and enters Kevin Smyer’s property in the southwest
corner. At that point, the channel flows into a ditch from which water can be spread onto the
ground around Smyer’s current place of use and to the north. Portions of the ditch are visible in
1962 and 1968 aerial photography.

The second source recommended for water right no. 45-10480, the eastern channel, is an

unnamed stream that was also recommended by the Department for Watér right no. 45-12906,
claimed by Norman and Delores Smyer. Jd. The unnamed stream flows from a small reservoir
in the SWNESE of Section 16, goes under Highway 77, through a pond on the Redman property,
and onto Kevin Smyer’s property where the first diversion from that channel can be found. The
diversion ditch then flows west to an old orchard and can irrigate ground on the south end of
Smyer’s property. Two additional points of diversion from that channel were found
approximately 1,250 feet north of the first point of diversion. Those diversions allow water to
reach the northern portion of the place of use. The ditches from this system are visible in 1962

and 1968 aerial photography.

! Summit Creek is not visible in Attachment A,
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At no time was the Department able to find that water right no. 45-10480 had been

abandoned or forfeited. Therefore, based on the above information, the Department

recommended water right no. 45-10480 as claimed by Kevin Smyer.

2.

On May 9, 1989, Kevin Smyer filed a notice of claim to a beneficial use surface water

Water Right No. 45-10481

. right for irrigation in the SRBA, which was amended on August 28, 2003, and later

recommended as claimed by the Department. The pertinent elements of Kevin Smyer’s claim

and the Department’s recommendation are depicted as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring trib. to Sinks Spring trib. to Sinks
Quantity 0.14 cfs 0.14 cfs
Point of T.128,, R.25E., Sec. 16 SWNWNE T.128,, R.25E,, Sec. 16 SWNWNE
Diversion
Place of Use | T.125., R.25E., Sec. 16 NWNE (6.8 T.128, R.25E., Sec. 16 NWNE (6.8
acres): acres):
6.8 acres 6.8 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water

right no. 45-10481, stating that the “water right should not exist” because there was never a

“lawful appropriation.”

Water right no. 45-10481 was recommended as claimed for the following reasons. The

source, Spring tributary to Sinks, is located in the middle of the place of use recognized for water

right no. 45-10480. See Attachment A. During the Department’s field investigation, Agent

Christensen found a small pond at the spring location and a ditch coming off the pond that ran
north. The pond is visible in 1962 aerial photography of the area. Based on the location of the

ditch and ground contour, it was determined that 6.8 acres could be irrigated from the system.
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The spring water would have commingled with Howell Creek water when water right no. 45-292
was being used in 1881 and later. Because water right no. 45-10481 was not decreed in the
previous decrees in the Albion Valley, the Department recommended water right no. 45-10481
with a priority date of March 18, 1910, one day after the Bridger v. Tremayne decree.

At no time was the Department able to find that water right no. 45-10481 had been
abandoned or forfeited. Therefore, based on the above information, the Department
recommended water right no. 45-10481 as claimed by Kevin Smyer.

B. Norman and Delores Smyer

1. Water Right No. 45-12906

On August 17, 1999, Norman and Delores Smyer filed a notice of claim to a beneficial
use surface water right for irrigation in the SRBA, which was amended on August 7, 2003, and
later recommended by the Department. The pertinent elements of Norman and Delores Smyer’s

amended claim and Department’s recommendation are as follows:

Claim Recommendation
Priority March 18, 1910 March 18, 1910
Source Spring Cr. trib. to Howell Cr. Spring Cr. trib. to Howell Cr.
Unnamed Str, trib, to Summit Cr. Unnamed Str. trib. to Summit Cr.
Quantity 0.14 cfs 0.14 cfs
Point of T.128.,, R.25E., Sec. 16 SESESW T.128,, R.25E., Sec. 16 SESESW
Diversion
Place of Use | T.128., R.25E., Sec. 16 NWSE (4. T.128., R.25E,, Sec. 16 NWSE (4.6
acres): ' acres):
4.6 acres 4.6 acres

On January 3, 2005, Warthen objected to the Department’s recommendation for water

right no. 45-12906, stating that the “water right should not exist” because there was never a

“lawful appropriation.”
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Water right no. 45-12906 was recommended as claimed for the following reasons.

First, the claimed priority date is based on historic beneficial use. Historic diversions for water
right no. 45-12906 have existed and been available for use since their development in the early
1900s when the Smyers’ property was irrigated as part of what was originally the Anderson
farmstead. The water that has been appropriated by the Smyers is water that is available in
excess of irrigation flows from Anderson’s irrigation practices. Since the Smyers claimed
beneficial use of any water that would have been available after Anderson’s irrigation practices
were met, the Department recommend a priority date of March 18, 1910, one day after the
Bridger v. Tremayne decree,

Second, the place of use and points of diversion for water right no. 45-12960 could be
recommended based on historic use. As previously stated, the place of use for water right no.
45-12906 was originally part of the Anderson farmstead. See Attachment A. A small reservoir is
located on the unnamed stream just south of the Smyers’ property. This channel has also been
identified as the eastern channel. fd. Overflow from the reservoir makes its way into a ditch on
the east side of the Smyers® property and loops to the west for the irrigation of a majority of the
4.6 acres.

The second point of diversion is from the western channel that is locally known as Spring
Creek, located approximately 175 feet upstream from Warthen’s point of diversion for water
right no. 45-10502. Id. Agent Christensen was informed by the Smyers that, when they
purchased the property, the ditches existed, but were in sufficient disrepair that they had to be
refurbished. The Smyers’ claim was recommended based on the understanding that the place of
use was historically part of the Anderson property and constituted an extension of the Anderson

irrigation system to the south. At an unknown date the small reservoir was constructed on the
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unnamed stream and an overflow ditch was constructed to specifically apply water to the ground
now owned by the Smyers. The historical development of the ditch from the Spring Creek
source is not known.

At no time was the Department able to find that water right no. 45-12906 had been
abandoned or forfeited. Therefore, based on the above information, the Department
recommended water right no. 45-12906 as claimed by Norman and Delores Smyer.

C. Earl Warthen
1. Water Right No. 45-10502

On May 11, 1989, Warthen filed a notice of claim (o a beneficial use surface water right

for irrigation and ground water recharge in the SRBA, which was amended on November 19,

1998, The pertinent elements of Warthen’s amended claim and Department’s recommendation

are as follows:

Claim Recommendation
Priority August 31, 1874 May 26, 1964
Source Spring Cr. trib. to Sinks Spring Cr. trib. to Howell Cr.
Quantity 0.40 cfsfor irrigétion 0.40 cfs for irrigation
0.20 cfs for ground water recharge
Point of T.12S., R.25E., Sec. 16 SENESW T.12S., R.25E,, Sec. 16 SENESW

Diversion
Place of Use | T.1285., R.25E.,, Sec. 16 NENW (40 T.128., R.25E., Sec. 16 NENW (37
acres), NWNW (20), SENW (19), acres), NWNW (15), SENW (16),
NESW (20 irrig./20 gw. rchrg.): NESW (18):

99 acres 86 acres

On January 3, 2005, Warthen filed an objection to the Department’s recommendation,
asserting that his claimed priority of August 31, 1874 was correct. Warthen further noted in Part
E of his objection that “Water from Spring Creek and co-mingled wastewater from adjacent

property has always been diverted in connection with adjacent property’s water rights.”
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Warthen’s claimed priority, August 31, 1874, for water right no. 45-10502, a beneficial
use water right, may be based on water right no. 45-517, a right decreed by the District Court in
Wood v. Stokes. See Attachment C. On August 4, 1951, transfer no. 775 moved 0.20 cfs of
water right no. 45-517 onto Warthen’s property in the NW quarter of Section 16. A true and
correct copy of transfer no. 775 is aftached hereto as Attachment E. Transfer no. 775 did not,
however, include the twenty acres in the NESW of Section 16. On May 25, 1964, transfer no.
1029 moved the water off Warthen’s property and back onto property owned by Richard
Anderson. A true and correct copy of transfer no. 1029 is attached hereto as Attachment F.
Water right no. 45-517 was never appurtenant to the twenty acres owned by Warthen in the
NESW of Section 16.

Because Warthen claimed a beneficial use water right from Spring Creek, a previously
decreed source, the Department could not recommend a priority date that was earlier in time than
the last of the four decrees in the Albion Valley, Bridger v. Tremayne (March 17, 1910).
Therefore, Warthen’s claimed priority date of August 31, 1874 could not be recommended.

Because Warthen claimed the ground east of Highway 77, located in the NE quarter and
the eastern half of the NESW of Section 16 in one claim, the Department could not recommend a
priority date that was earlier in time than the last day the portion of water right no. 45-517 was
on Warthen’s property, May 25, 1964. Therefore, the carliest date the Department could
recommend for water right no. 45-10502 was the first day after transfer no. 1029 moved the

water off Warthen’s property, May 26, 1964.% The recommendation for water right no. 45-

2 1f Warthen were to file a separate claim listing the place of use as the NESW of Section 16, the Department could
recommended the claim with a March 18, 1910 priority. The Department would then remove the NESW of Section
[6 as a place of use for water right no. 45-10502.
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10502 is also based on the assumption that water from Spring Creek is still used on the property
when there is water in the channel in excess of all other valid rights with an earlier priority date.

Warthen’s objection to the Department’s recommendation for water right no. 45-10502
also addresses whether the water that is delivered to the property is from Spring Creek, or is
Spring Creek water that is commingled with waste water. As stated above in the discussion
regarding water right no. 45-10480, and as also depicted in Attachment 4, Warthen diverts water
from the western channel, which is the historic Spring Creek channel. Any waste water that
enteré the western channel prior to Warthen’s property is considered water of that channel.
Because the western channel is Spring Creek, the Department recommended Spring Creek water,
not waste water.

2. Water Right No. 45-13669

On March 2, 2004, Warthen filed a notice of claim to a beneficial use surface water right
for irrigation, irrigation storage, and root zone storage in the SRBA. In remarks, Warthen stated
that the wasfe water being claimed is from water right nos. 45-284B, 45-285, 45-327D, and 45-
517D, currently owned by Richard Anderson.” Warthen stated that the diversion system
consisted of a pond, open ditches, and tile drains. Remarks further described the distribution
system as water stored in a pond and distributed via ditches, tile drains, and a pressurized
irrigation system.

Warthen’s claim for water right no. 45-13669 was recommended disallowed by the

Department for failure to show a lawful appropriation. The pertinent elements of Warthen’s

3 These water rights, respectively, represent splits of water rights decreed by the District Court in Wood v. Stokes as
follows: 134 inches (2.68 cfs) from Howell Creek, priority April T, 1875; 15 inches (0.30 cfs) from Howell Creek,
priority April 1, 1878; 150 inches (3.00 cfs) from Howell Creek, priority March 1, 1881; and 20 inches (0.40 cfs)
from Spring Creek, priority August 31, 1874,
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claim and Department’s recommendation are as follows:

Claim Recommendation
Priority August 13, 1874 Disallowed
Source Waste water trib. to Howell Cr. Disallowed
Quantity 0.40 cfsfor irrigation/irrigation from Disallowed
storage/root zone storage
Point of T.125., R.25E,, Sec. 16 SENESW Disallowed
Diversion

Place of Use | T.12S,, R.25E., Sec. 16 NENW (40 Disallowed
acres), NWNW (20), SENW (19)
NESW (20):

99 acres

On January 20, 2006, Warthen filed a Standard Form 4 to amend his claim to water right
no. 45-13669. As of the date of the filing of this Report, the Court has not ruled on Warthen’s
motion to amend. Therefore, for purposes of this Report, the Department will only address its
original recommendation and Warthen’s objection thereto.

Warthen’s claim was recommended disallowed for several reasons. First, the claimed
priority date could not be recognized because Warthen could not prove that the claimed delivery
system historically existed. The claimed delivery system was previously identified during the
licensing examinations for water right nos. 45-7366 and/or 45-7538 (45-7538 is not a part of the
-adjudication process). The licensing examination for water right no. 45-7538 described the
source as a buried perforated pipeline running east to the pond and eventually to a pipeline going
to the ground north and east of Highway 77. A true and correct copy of the pertinent page from
the licensing examination for water right no. 45-7538 is attached hereto as Attachment G.

Second, the Department could not recognize the claimed source. Although much of the
claimed water likely originates from one or more sources related to Richard Anderson’s

irrigation practices, Warthen’s claim incorrectly identified the source as waste water. The source
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should instead be identified as Spring Creek, as it is the same channel that delivers water to
points of diversion for water right nos. 45-10480, 45-10481, and 45-12906.

Third, the claimed purposes could not be recommended because Warthen could not prove
historic use. Warthen’s claim for irrigation from storage is apparently in reference to a pond that
is located on his property. However, the pond does not appear in 1968 aerial photography, thus,
irrigation from storége was not recommended. The claimed use for root zone storage during the
winter months was not recommended because Warthen could not prove historic practice. While
the irrigation component of the claim is a valid use, the claimed source, priority date, and the
point of diversion could not be recommended; therefore, the entire claim was recommended

disalowed.

V. CONCLUSION
The Department’s recommendations for water right nos, 45-10480, 45-10481, 45-10502,
45-12906, and 45-13669 are based on historical evidence of beneficial use and reasonable
conclusions. Therefore, the Department respectfully requests that these water rights, as
described in the Director’s Report, be recommended to the Snake River Basin Adjudication

District Court for partial decree.

Submitted this day of February, 2006

Kélly K. CHristensen
Senior Water Resources Agent
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I HEREBY CERTIFY that I served a true and correct copy of the following described

document on the persons listed below by United States mail with the correct postage affixed

CERTIFICATE OF SERVICE

thereto on this 8 day of February 2006.

Document Served:

Persons Served:
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Shelley M. Davis

877 W. Main St., Ste. 1000
P.O.Box 1617

Boise, Idaho 83701-1617

Michael P. Tribe
615 H St.

P.O.Box 396
Rupert, Idaho 83350

Kevin Smyer
P.O. Box 482
Albion, Idahoe 83311

Norman and Delores Smyer
76 S. Hwy. 77
Declo, Idaho 83323

Harl Warthen
P.O. Box 145
Albion, Idaho 83311

David L. Negri

United States Department of Justice
Environmental and Natural Resources Division
Natural Resources Section

550 West Fort Street, MSC 033

Boise, Idaho 83724

Idaho Department of Water Resources *
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T. Wood, et al
¥ Plaintiffs

Wm,. Stokes, et al

)

)
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Defendants, }

Thig cause having been heretofors tf&ed'by the Court with-
out a jury and the Court having made its findings and conclusions
of law,

T+ iz now ordered adjudged and decrsed that the following
persouns paiﬁies +o %this action are enbitled to divert from March
Greek and its tributary streams situate in Cassia County, Idaho, the
amopns of weber hereinafter indicated, the amount of eachparty to
date from the time hereinafter stat;d and set eppesite his or their
name, bo-wib:

s &% L8 Herdy Sears one hundred (100) inches from Land 8reek tribu-

tary to Marsh Oreek March lst. 1875.

460293

Mareh lst 1875,

45 G?«QQ M. A. Harroun Seventy inches (70) from Howell Creek Tribu-
tary to Msrsh Greel«., March 31lst. 1876.
7 4% 0261 josisn Bridger Pifty inches (50) from Marsh Creek March
Flgt. 1B82.

. _45 ngg; John Bridger Sixty inches from Marsh Creek November 30, 1879.

/4;5 G263 J. W. Lamoreaux Sixl;y-inches from Marsh Creek April 1l6th
1881,

L&/l‘-f_-g 0264. J. W. ULamoreaux, Sixty (60} inches from Marsh Creck July 2l1st
1584, - -

\9’",45‘* a%ST J. W. GLamoreaux Four hundred and eighty {480) inches from

Harsh Creek. from Jarmary 1st. to July of cach year when not in use by

prior appropri ators.

oy

45- QQGGT 4. Starrh, Sixty inches from Dand COreek Tributary to

T )
Marsh Creek June 15, 1876. (t% ""’#E‘nf %" I

i

'1 ™

7 '@5 &7 s. R. faixz Fifty inches from Marsh ©
45 9268

k'June Btn, 1875 b

3. R. @uin one hundred and thirty threfpand 1/3 %hc es from
\ *”@v JD

Marsh Creek May 30, 1879. 5]905
sCANNED L

DEC 15 10 e




2, _
a5 O9YEY 3, F. Mshoney, Forty inches (40) of the waters of
Howell Creek, a tributary. of Marsh Greek, from the 3lst. day of May
1881, '
28. '
a5 2RA Maz-garét 4. Mzhoney Pwenty five {25) inches of the Wafers

of Howell Creds, a tribubery of Marsh Creek, fwom the 1st, day of

ey 1884,

22,
46 fooe Be P Mshoney twelve (12) inches of the waters of Howell
RapsFELH BSPS . i
Crésk, s tributery of Marsh Creek, from the Blst. day of ¥arch, 1881,

30,

4% £7%T pops A, Quinn, twenbty five {25) inches of the waters of How-

gll Creek, a tridutary of Marsh Ureek, frcm the lst. day of Warch 1882.
5l.

45- 9294- George Giles, an® Andrew Park, as Administrator of the sstate
of John Fark, decsased, (240) Two hundred Forty inches from Cleve land
Lake, from the 3l1st. day of Mareh 1888. and George Giles to have

Sgventy Five(75) inches of said water and the said Andrew Park, as

Bop o =

the Administrator of the Rstate of the John Park, deceased, 40 have
*.%-QF_E},E@FEE,E_IL@,E}EE,?T,,_,,E?_‘?E?im {150} thereof at the peoint of diversion
- from Marsh Creek, when azid Giles shall have turned in Eighty {8C) in-
ches into said Credt from said Lake, and said Park shall have tufneﬁ
in one hundred Sixty (150) inches into said Oredr from gaid Lake; said
twoe hundred and forty {240} inches of water to be measured at the point
where it enters said@ Marsh Cresk, under a ToBE inch pressure, and
&% the head of said @itches whem taken upon saeid deseribed land as the
spme are described in the findings herein.
‘ : %2.
45— @295” Thomas Walbton twenty ?EO) inches of the waters of Howell
Greek, & tributary of Marsh Creek, from the Blst. daycf March 1883,

She

& tribusary of Marsh Creek, from the 3lst. dayof Ma%}’lv 1877

35, : sc%ﬁﬂ%@

DEC 1§ 202
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’(/& R Cf ('i/ o ‘

- f,{/..'J"s ek &

/ﬂﬁ i ot 4{

. })‘i fja L. Wood, eb al

g Plaintiffs

Wm, Stokes, et al
Defendants,

)
}
)
¥s )
)
)
)

A

This ceuse having been heretofore tfiéa by the Court with-
out s jury and the Court having made its Lindings and conclusions
of law,

It is now ordered adjudged and decreed that the following
persons paities to this action are entitled to divert from March
Groek and its tributary stresms situate in Cassia County, Idahe, the
amount of weter hereinafter indicated, the amount of sachperty to
date from the time hereinafter staﬁ;a and set apposite hisg or their
name, bto-wit:

{758 Hardy Sears one hundred (100) inches from Land COreel tribu-

7 AD
tary 10 Marsh Creek March lst. 1875.

but.a.r 1

d’;— ﬁ'lS _’__ Haray ‘Sears, Thn‘ty inches from Rose Creek . &

\ Marsh Greek ’viareh 1st. 1875. R
2 45 050 Y. A. Harroun Seventy inches (70) from Howell Creek Tribu-~
tary to Marsh Greek,‘ March 31lst. 1878. )
P 45 0261 Josish Bridger Fifty inches (50) from Marsh Cresk Masrch
31st. lB8Z.
# 45 0262, Joka Bridgsr Sixty 1aches from Marsh Creek November B0, 1879.
Ve 4-5 &J63 7. W. Lamoresux Sixsy inches from Marsh Creek April 16th
1881.
- 6264.. J. #. Lamoreaux, Sizty {60) inches from Marsh Creek July 21s%
1584, |
/453 0365 J. W. Lamorsaux Four hundred and eighty (4B0) inches from
¥arsh Creek from Jamary lst. to July of each year when not in use by
prior appropriators.
l 43- ﬁ?.éé 7. A. Starrh, S5ixty inc’hes :E‘xfom Land GCreek Tributary %o
Mareh Creek June 15, 1875, s fﬁ“}‘: %g"

7 45 &A67s. k. [f@'ain Fifty inches from Marsh Ozé It June 5th, 1875.;‘1 b
. s At

7 45 @2583 R. fuln one hundred snd thirty thre?fi%d 1/5 %’ﬁ%ﬁes fﬂm

_ 0 T |
Marsh Creek Msy 50, 1879. 57993 |
SCANNED 1 ..

DEC 16 200 R




P32 Mary R, Norton ome hundred (100) inches of the waters of

lzrsh Cred from she 30th day of April 1874, 1rans” @78

20,

AN D9URTE D, T. Stark one hundred (100) inches of the waters of

Tand uI‘ESh, 8 tribuwiary of Harsh Cleelh, from the lst. day of March

Tyne #wﬁ' o M dy
and thlrtr/{oo ’{;che o ‘uha weters of Rose Creek, & ftribu-

75
tary of Marsh Greek, from lst. dsy of ]‘-:Iar_q@ﬂ 1875, az}ﬂ_"gﬁ) inches of

-

u%e waters of ?ﬂarsh G-r'eeL Ifrom the 1ste day of Appil 1876.
21. L E ?7_'}56
- .
e 5 fb },&"‘1{

45 VIRA willism Spkes 154 indhes of the waters of Howell Creek, a’l
W

tributary of Marsh Oreek, from the 1s,u. day of pril 1BY%5, and twen-

. '05'17y\§PO nnches _of the quuerg __czf E_IEﬂbf creek ( a tvibuuary of Marsh
P

creek, from the Zlst. day of Aungust 1874, and’ nlne’cyr ;1ve (95)

Eboﬁ"igizgglg_gggf the waters of Roge Oreek; ‘a ’sributary of Marsh Creek, from

the 1st, day of Aunril 1876, snd 2 "*nnhe;: of water from, Snrmgs, hpds

-
5 s‘I?)u‘bary of Harsh Creek, from the lst, day of April 18’?5 “'"?5' ..

22. R

William Stokes for the heirs of George 3tokes, Fiffeem

inehes of the waters of Howell Creek, a tributary of Marsh Creek, frem

the lst. day of April 1878.

25.

a5 nuaRn >
o E. 7. Stokes, Bighty {80) ilnches of the waters of Howell Credk

tributary of Marsh Creek, from the 1lst. day of September 3880.
24
45 frzsey Wm. Stoies, Pobter elasims, Sevenby inches of the wabters of
Rose Oreek, atributary of Marsh Creek, from the &th day of June 1875
25.
AL Tome C. M. Gray one hundred amd twenbty five (125) inehes of the
waters of Land Cresdr & tributary of Marsh Greek, from the 3d. day of
November 1875.

26

A% Q7R By Williand Forty inches of the waters of

tributary of Marsh Greek, from June 30th 1881,
SCANNED

DEC + 5 2002
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2005 MAY 06 PM 0D2:00
DISTRICT COURT ~ SRBA
TWIN FALLS €0O., IDARC
FILED
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

PARTIAL DECREE PURSUANT TO
I.R.C.P, 54(b) FOR

In Re SRBA

Case No. 39574

Water Right 45-005317TD

HAME AND ADDRESS: HELEN ANDERSON
RICHRRD S ANDERSON
BOX 114
1106 8 50 W
ALBION, ID 83311

SQURCE: SPRING CREEK TRIBUTARY: HOWELL CRERBK

QUANTITY : ¢.20 CF8
PRICRITY DATE: 08/31/1874

POINT OF DIVERSION: T125 R25E 516 SESESW Within Cassia Councy
521 NESERW
SWEENW
HESERW

PURPOSE AND
PERIOD OF USE: FURPOSE GF USE PERIOD OF USE QUANTITY
Irrigaticn 04-01 TO r0-31 0.20 CFS

The uge of water for {rrigation under this right may begin as
early ag March 15 provided cther elements of the right are not
exceeded. The use of water before April 1 under this remark is
subordinare to all water rights having no subordinated saxrly
irrigation use and a priority date earlisr than tha date a
partial decree ie entared for this right.

PLACE OF USE: Irrigation Within Cassia County

T128 R2E5E g16 NWNW 1.7 SWNW 28.0
NWSW 33.0 SWSW 35.4Q
SESW 28,0 NWSE B.3
SWSR 28.0 SESE 1B.0
521 NWNE 40.0 NENW 35.0
NWNW 41.0 BUNK 36.0

SENW 37.0

378.0¢ Acres Total

USE OF THE RIGHTS LISTED BELOW 15 LIMITED TG THE IRRIGATION OF R
COMBINED TOTAL OF 378 ACRES IN A SINGLE IRRIGATION SEASON,
COMBINED RIGHT NOS. 45-275, 45-284H, 45-285, 45-327D, 45-517D,
45-523R, AND 45-13589

THIS RIGHT IS LIMITED M0 THE IRRIGATION OF 124 ACRES WITHIMN THE
PLACE OF USE DEZCRIBED ABOVE IN A SINGLE IRRIGATION SEASON,

OTHER PROVISIONS NECESSARY FGR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME N0 LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(6).

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54 (b} PAGE 1
Water Right 45-00517D May-~03-2005




SRBA Partisl Decree Pursuant to I.R.C,P, 54(b) {continued)

RULE 54(b} CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54 (b}, 1.R.C.P., that the court has determined that rthere is no just reason for delay of the entry of a
final judgment and that the court has and doms hereby direct that the abovg judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as proviided by the Idaho Appellate Rules.

Snake River Rasin Adjudication

SRBA PARTIAL DECREE PURSUANT TO I,R.C.P. 54(b) PAGE 2
Water Right 45-0051%D May-03-2003
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STATE O IDAHO
TRPAWTIEND OF FECLAMATION

Certifionte of Nater Rlght
Tranaferced Right No. TI6

THIN T9 TO CHRTIFY That RICUAND STOREY ANDERGON of Alblonm, ldsho,
13 the ownay of nnd uaing The following water rights in Howell end Spring )

Groaks:

.50 gabiie foot per ssoond
with priority of Mareh 1, 1881,

1.5 auhic feet por sooend MV
with priority of April ‘1“ 1878,

RO ouble foot per pecond wnhtﬁx.@f'
priority of Auguat 31, 1874,

#ald water baing dooreat to Willlimm Stokes, at al'.ﬁ_‘by Tudge e O Stocknl.ago.r .
. of the Fourth Judieial Distriot of the Stete of ISahy, in end for tha County
. of Gussla, in the sose of L Ce o

Re:Lo HGOD, 6% Ble, .
Bt Plaintiff,

- va.
v : i 'nII.LIm STUKTS, ot 8l.,
T c ‘ . Defendenta.
v 't.!-“‘irﬁ daoree bearing c.ia'to‘ or‘ﬁm“uh g1, }893. B - 53“\'-? _' P
g .1'35‘7' _ : Thet by seid dearm; nﬁd byﬁclrtuian%ep of Pronafor Hos. &5 and :

8%, theas waters were made appurtensnt to the following dascribed lends,
L to=witi ) : : i

30 qublo foo% per second, Harch .1',-
1861, oppurtensnt to NRINALNWh, NERRNE,
nBkGEINL Seotlon 16y '

.50 oublc foot per segond, April 1, -
1878, eppurtonsnt to Ny KB} Seation 21y

.50 ouble foot, per second; April 1, 1876 .
and L0 gublaifoot per second, August 31,
1874, appurtensnt to Df Nu} Heotlon 21,

.50 oubla foot per second, April I, LB'?SD ;
eppurtanent to ¥} NN} Sectlon 21j
A1l in Toenahip 12 South, Henga 25 Fast,

B-M_ﬁ e A .

‘Thot said deorce hea been sutersd in the records of the Depsrtuen
of H tion of the Gtabte of Idmba, in Volume 1 of Decress, begluning ak.
o Page%mznﬂ ssid Tranafer Cartifigetes tn Volume 2 of Trenefors, on Pegos
T L 479 CRE2VI8, reepootively.. : ' o : ‘

T 339, o
L ) e L
g
=1

= -




_ Thet said Rioherd Storey Anderson of Albion, Idaho, has beeoms
Cthe ownox of sald wator rights through pu_rcham.

) - fnd thet now upon the appllostion of Riekored Gtorey Anderacn of
Alplon, ldeko, for the transfor of Yo and tsenty-hundredtha {8.20) oubig
feat por scocond af the watera of Howell GraaX end Spring Orealk, mide bofdape
the State Hoclomotion Eagineer of the 5tgis of Itaho, and said applivetion |

having been grented, tha vizht %o the uso of two end twenty hundredths ..
(2.20) cubia Fest pop seednd of the waters of Howell Cresk snd Spring Qrask
wpon the above deserived lunde 1s horeby sbandensd snd the plate of use of
e8id watay under sueh right hereby coanfirmed shall by this Cartificste
bacome sppurtonsnt for {rrigetion sné domsstig purpoaes ia desgribed oo
follows, bo-witi : . :

NSMGReE, NEINNY, NELSKINHY Seotlon
16} MWy, NU} NE} Sestion 21, Township |
12 goutn, Hange 25 Kast, B.M,

A That said m:}.':'cr is tdt-ﬂ'ﬁé limited o an:} given time to sn smount
‘aatually hesded and beneficially;used for suvh purposom, spd phell not
exomsd the following emount,” to-nit: : . ‘
‘ «B0 uubi&_ foot per meaond

with priority of Mareh 1, 1881,

1.8 qubibgfpet‘pa'r second o
Soowith arior ity of April 1, 1875,

«B0 aublo foot per second with
priority of Adgust 31, 1874,

Thet tho right to the use of the water sforesaid, hereby confirmed, -
" ia reatricted to the lands or ploos of use last sbave descrived, es provided -

by tha lews ol the State of ldaho, ) )

| DUGIINESS WHNREOF, I bave horsunto' oet my hend end ooused the .
offinial seal of the Departmont of Reolemot lon of the State of Idgho to be -
hareuntos 8ffized at Boise, Idﬂho.. this 4th doy of August, 1051, . _ et

[Eh

- Ha limw L
St«@g_ Boolamation mgsl.naar
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STATE "CF IDAHD

DEPARTHENT OF RECLAMATION

CERTIFICATE (F DECRBED WATER RIGHT
TRANSFERRED - RI(}HT No. 1029 ’

THI3 I8 TC CRRTIFY, 'That Richard Storay Andergon of Box 126,
Albion, Ideho, is the owner of snd uging a certein water right of 1.7
cubie feet par mecond, bearing date of pricrity sz follows:
Angust 1, 187L for O, 2 cubid feet per second of tha waters'of Spring
Cresk; April 1, 1875, for 1,5 cubic feet par second of the waters of
Howell Creek, County of Cassia, State of Idaho, decrsad to William Stokes
by decrea of Judge ©, O, Stockslager of the lth Judieisl Diatrict of the
State of Idsho, in and for the County of Cassis, in tha ocase of

R. L, W0D, et &l
- Platntifts
Ve
'meazmlsrro;ms, et al
Dafendants

seld decrea bearing date of March 21, 1892 and being appurtanant to tha
following degoribed lands, toewit: -

méwwww&, NEfgI“-lw—} NESSE4NWE,
Section 153 WWilEzZ, MWL,
_Sectilon 21, Tmmahip 12 South,
Range 25 E.B.M., (by Transfer.
No- 77%)

That said decree hag Besn sntered in the racords of the De~
partmant of Reclamation of tha State of Idaho in Volums 1 of Dacrsed at
Pags 507 thereof,

That said Richard S‘bcrey Andergon has baeams the owner of said
water right by purchage;

And that now, upon tha apolicsation of Richard Storey Andaraon,
for the tranafer of 1,7 cubic feat ver second of the waters of Howell and”
Spring Creeka, made before the State Reclamation Enginesr of the State of =
Idaho, and said appliocation havlng teen granted, the right to the use of
1.7 oubig feet per gecond of the waters of Howell and Spring Creeks upon
the above demeribad.:lsnd is hersby abandonsd, and tha land under such
right and to which the water right HERUBY CONFIRMED, shall become appur=-
tonant by this Gartif‘inate for irrigat.ion purposeE, is desoribed aa follows,
%o-wi'h:

SW%NW ; SWESEL, w%SWﬁ, SE4SWE,
Saction 3_6; S :
W4, NWENEZ, Section 21, Town=
ghip 12 Sou‘bh, Range 25 E.B.M,,




That the said water iz %o ba limited at any given time to
an amount actually nseded and benaeficially used for such purpose, and
ghall not exceed the following amount, to-wit:

G,2.cublo. feet per second.
of the waters of Spriug Creek,
with priority of Avguat 31; 1BTh;

1.5 gubig feet per second of the
watera of Hcrwsll Cresk, with
priority of April 1, 1675

That the water: right haveby transferred has heretofore besn
condugted from sald streams to the first sbove described landa through
orivete ditch with points of diversion in the SEiNWY, Section 16;
NE3SW:, SHiMvL, NE‘%NW‘,{, Sectien 21, Township 12 Sout.h, Range 25 E.BM.,

That the water ‘right hareby tra.nsi‘arred will heraaffer he -
conductad to the lagt ahove desoribed lards thrﬂ rivate ditch with
points of diversion in the SE1ISWL, Section 16) NEg i SE%NW NE4NWE,
of Section 21, all in Township 12 South, Range 25 %, B. M.,

Thet the right o the use of the waters aforeszid, hersby
confirmed, 1a restricted to the lands last ahove desoribed, as provided
by the lawa of the State of Idsho.

IN WITNESS. WHEREOF,; I have hareunto set my hand and caused the
officiel seal of the Departmnt of Reclamation of the State of Idaho to be -
heraunto afflxed gt Boise, Issho, this 25th day of May, 196k,

/ CART O PAETA
’STAL) s AT TAFPAN

CARL B, TAPPAN
[ Stete Reclpmation Engineer
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From Licensing Examination for Water
Right No. 45-7366 -

E. NARRATIVE/REMARKS/COMMENTS

The water for this ‘fgrm comes from four different sources. The first source is g well {P/D
it 45- 1 inth 1/4 - 1/4 - SW 1/4 of j - hip 125 -

sllected by an underaround perforated

ninaline (P/D for nermit 45-07528) which runs parailel to southern border of the SE 1/4 - NE

£ -f?‘__:.- ‘*' ] ~ 4 ' i that aptohes waler from g & :_:"'."‘_".f ifiat
ried ot the SE 1/4 - NE 1/4 - 8W 1/4 of sectien 16 - townshi

‘ Di'ai;‘mge Britch
. ! : E |aka Spring
. . Creek
1/4 - 1/4 ion - township 128 -r h n well Creek poin /
of diversion is located in the SE 1/4 - SE 1/4 - NW 1/4 - of section 16 - township 125 - :}iiepe"fm‘“
range 25E.
The water from all of these sources are used in 3 common 8 inch mainline system the
mainline_begins at the main pond tocated in the SE 1/4 - NE 1/4 - SW 1/4 of section 16 -
hip 125 - rom th nd the mainline trave! roximatel
il s w 1 f ile an ravel h f a mile wher

r water iverted through n in iversion r it cr
High n n_open di il irr h T r fields. T




